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1 Introduction

Hypo –

23 year man from Saudi Arabia, 70 year old woman from Va.  Should they be treated the same at the airport?  Everyone should be treated the same, but they are not.

How does the government exercise its amazing power?

Butler ( In a responsible way

Janet Reno ( Rates govt 1 on a scale of 1 to 10.  Example – Texas v. Jacobs – US changes opinion re who was the trigger person during appeal of death sentence.  W denies and executes man.

4th Amendment – Search and Seizure

5th Amendment – Self-incrimination

6th Amendment – Role of Atty

Miranda – right to remain silent.  Right to an atty.

Allan Dershowitz – The Rules of the Justice Game
1)  Almost all criminal Δs are, in fact, guilty

2)  All criminal defense lawuers, prosecutors, and judges understand and believe rule 1.

3)  It is easier to convict guilty Δs by violating the Constitution than by complying with it, and in some cases it is impossible to convict guilty Δs without violating the Constitution.

4)  Almost all police lie about whether they violated the Constitution in order to convict guilty Δs.

5)  All prosecutors, judges, and defense atys are aware of rule 4.

6)  Many prosecutors implicitly encourage police to lie about whether they violated the Constitution in order to convict guilty Δs.

7)  All judges are aware of rule 6.

8)  Most trial judges pretend to believe officers they know are lying.

9)  All appellate judges are aware of rule 8, yet many pretend to believe the trial judges who pretend to believe the lying police officers.

10)  Most judges disbelieve Δs about whether their constitutional rights have been violated, even if they are telling the truth.

11)  Most judges and prosecutors would not knowingly convict a Δ who they believe to be innocent of the crime charged (or a closely related crime)

12)  Nobody really wants justice.

Only 13.6% of arrests are for violent crimes.  11.1 million people in custody.

Incorporation and Retroactivity

The impact of a Supreme Court decision is governed by two general principles:

· Incorporation – which parts of the Constitution apply to states.

· Retroactivity – when a court decides something, how does it affect those already in the system?

1.1 Incorporation

Doctrine of Incorporation – a constitutionally-based decision ordinarily will bind both the states and the federal govt.

Important because most prosecution is brought by states.

1.1.1 Does the Bill of Rights Apply Against the States?

  SCt has held that almost all protections granted under the Bill of Rights are granted in equal measure against the states through the 14th Amendment’s Due Process Clause: Prevents the states from depriving any person of life, liberty, or property without due process of law.

0)  No Bill of Rights apply –

· Prevailing view until Civil War

· Barron v. Baltimore (1833) – No.  (J. Marshall)

1)  Fundamental Rights approach – 

· Palko v. Connecticut (US 1937) – Upheld state’s right to appeal in a criminal case and obtain a new trial.  5th Amendment did not apply.  Only “if implicit in the concept of ordered liberty” – J. Cardozo

· Case-by-case approach to see if a state practice so shocks the conscience that it is unacceptable in the Anglo-American legal system.

· Is it impossible that someone could have had a fair trial without this right?

2)  Total Incorporation approach –

· 14th Amendment incorporates the entire Bill of Rights = “privileges and immunities”

· Justice Black, Never followed by court

3)  Selective Incorporation approach – prevailing view
· “Fundamental to American scheme of justice”

· Looks at entire right, not in context of facts.

1.1.1.1 Duncan v. Louisiana (US 1968, p. 9)

 6th Amendment right to jury trial incorporated.  Rejects Palko’s “fundamental fairness” approach.

	Rights Incorporated
	Rights Not Incorporated

	4th Amendment – right to be free from unreasonable searches and seizures
	5th Amendment – right of grand jury indictment in felony cases (criminal)

	8th Amendment – prohibition against cruel and unusual punishment
	8th Amendment – limitation on excessive bail (criminal)

	6th Amendment – right to counsel
	7th Amendment – right to jury in civil cases

	5th Amendment – privilege against compelled self-incrimination
	

	6th Amendment – right to confrontation of witnesses
	

	6th Amendment – right to speedy trial
	

	6th Amendment – right of compulsory process for obtaining favorable witnesses.
	

	6th Amendment – right to jury trial
	

	5th Amendment – right against double jeopardy
	

	6th Amendment – right to public trial and to notice of the nature and cause of the accusation
	


Relationship between Due Process and Incorporated Rights

· Only 4th Amendment applies in criminal cases re search and seizure.  

· 14th also applies when the govt seizes property for purposes of civil forfeiture.

Principles – page 18

1)  A citizen cannot rely on a right to “due process” if a specific Bill of Rights guarantee would provide the same constitutional protection.

2)  Where a specific Bill of Rights protection has traditionally regulated an area of criminal investigation or prosecution, and yet provides no protection in a particular case, it is very unlikely that a citizen can rely on upon a more general due process guarantee.

3)  Independent protection under the Due Process Clause remains viable where governmental activity has some purpose other than enforcement of the criminal law.

4)  Independent protection under the Due Process Clause remains viable even in criminal cases where no specific Bill of Rights guarantee has traditionally applied.

1.1.2 Policy and State Activism

Args for incorporation –

· Efficiency

Args against -

· Possible erosion of federal protections where states are allowed to “experiment” with alternative forms of procedure. (Example – number of jurors)

State Activism -

· States can provide enhanced protection of constitutional rights.  

· If a state court exclusively relies in state constitutional law to provide more protection to citizens that the Federal Constitution, the state court’s decision on this matter cannot be reviewed by the Supreme Court.

1.2 Retroactivity

Whether the legal rule should also be applied to govt conduct occurring before the date of the decision.

2 policy issues –

1)  overburdened trial courts = interest in finality – many retrials would have to be scheduled.

2)  reliance – law enforcement who reasonably relied on the law should not be disadvantaged 

Direct review – when a case is on appeal from a judgment of conviction.

Collateral review – example habeas corpus – federal court review of a state judgment of conviction, brought after Δ’s direct appeals have been exhausted.

Desist v. United States – Court refused to apply decisions to cases still pending on direct review.  

Harlan dissent– A new rule should be applied to all cases on direct review (but Δs in states with slow appellate courts might have an advantage), but should not be applied in a collateral attack with 2 exceptions:

1)  if new rule is so fundamental that it is “implicit in the concept of ordered liberty.” See Palko
2)  if new rule shows conduct for which he was tried was constitutionally protected so trial should never have occurred in the first place.

1.2.1.1 Teague v. Lane (US 1989, p. 20)

I:  Whether 6th Amendment’s fair cross section requirement should be extended to petit jury.

H:  Not on collateral review.

Clarifies how question of retroactivity should be resolved for cases on collateral review.

Court adopts Harlan’s view, but modifies 1st exception to collateral review –

1)  will only not apply if new rule means conviction was probably not fair:

· “watershed rules of criminal procedure” that establish very fundamental rights

· will likely be very rare.  May never happen.  Court says Δs now have all the rights they need.

Current SCt rule re retroactivity  (Harlan-Teague view):

A new rule should be applied to all cases on direct review, but should not be applied in a collateral attack with 2 exceptions:

1)  if new rule means conviction was probably not fair (watershed rule – to meet concepts of procedure implicit in ordered liberty)

2)  if new rule shows conduct for which he was tried was constitutionally protected so trial should never have occurred in the first place (decriminalizes).

· New rules are generally inapplicable to those who convictions have been finalized.

· Validates reasonable, good-faith interpretations by state courts even though they are shown to be contrary to later decisions.

Finalization – the date when the US SCt has denied cert or when time to petition for cert has run out.

2 criticisms of Harlan-Teague view –

1)  Δs in states with slow appellate courts might have an advantage

2)  if applied to cases not finalized, the cost of new rule will often be significant.

1.2.2 What is a new rule?

Teague – a case announces a new rule when it is not dictated by precedent.

Butler v. McKellar – Renquist – a rule is new if reasonable minds could have differed about the result of the decision before it was rendered.  

· Might mean that all SCt decisions will be “new” and hence not applicable in habeas cases.

1.2.3 1996 Antiterrorism and Effective Death Penalty Act (AEDPA)

· Like Teaguere collateral review, but no exceptions.

· Petitioner cannot seek to invoke a rule of law unless it was already clearly established at the time of trial – and it makes not difference whether the rule of law proposed by d is a “watershed” rule or a rule that holds certain conduct beyond criminal proscription.

Retroactive Application Against the Δ

Detrimental changes in the law must be applied retroactively against petitioners on habeas review.

Fourth Amendment

“The right of the people to be secure in the their person, houses, papers, and effects against unreasonable searches and seizures shall not be violated, and no warrants shall issue, but upon probable cause, based on oath or affirmation, and particularly describing the place to be searched and the person or things to be seized.”

Represents a compromise between the need of government officials to gather evidence and the right of citizens to be free from governmental intrusion (privacy).

Equally applicable to state and federal governments (Mapp v. Ohio, 1961).

Does not apply to a search of property that is owned by a non-resident alien and located in a foreign country  (US v. Verdugo-Urquidez, p. 33)

· An illegal alien living in the US would have the connection with US required to be one of “the People.” – defined as a class of persons who are part of a national community or who have otherwise developed sufficient connection with this country to be considered a part of that community.

3 legitimate interests held by all citizens –

1)  in being free from physical disruption and inconvenience

2)  un keeping personal or embarrassing information private

3)  in controlling use of his own property

Must be balanced against Court’s pronouncement that there is no expectation of privacy in illegal activities.

2 clauses:

1)  Searches and seizures should be reasonable

2)  Warrants shall issue only upon probable cause

Probable cause – the minimum showing necessary to support a warrant application 

1.3 Searches

1.3.1.1 Katz v. US (US 1967, p. 37)

FBI agents listen in to conversation in phone booth without entering phone booth.  

I:  Whether search and seizure complied with constitutional standards.

H:  Yes.  

4th Amendment protects people, not places (no invasion into private area necessary).

Two prong test for determining whether a search has occurred:

1)  was there a subjective manifestation of an expectation of privacy?

2)  was that expectation reasonable?

But, what we expect can be changed by law.  The less we expect, the less we have!

Hypo – Pete Townshend on open-air pay phone.

No search because no subjective manifestation of privacy expectation.

No privacy expectation where police electronically eavesdropped on a 2-party conversation with consent of one party.  (US v. White, p. 42)

1.3.2 How has Katz been modified/applied?

Subjective manifestion – 

1)  Affirmative steps – no window coverings, no search.

2)  Abandonment – 

· of apartment, no search (US v. Hoey).  

· Denial of ownership

3)  Open Fields – not protected by 4th (not effects) even if trespass.

Curtilage is protected.  Factors for curtilage:

· Proximity to the home

· Whether included w/in enclosure surrounding the home

· Nature of uses to which put

· Steps taken by resident to protect area from observation by passers-by

Cannot be extended beyond observation searches (bulldozer cannot dig up yard)

Reasonable expectation -

4)  Access by members of the public

If an aspect of a person’s life is subject to scrutiny by society, then that person has no legitimate expectation in denying equivalent access to police.

a)  Consensual Electronic Surveillance – one contemplating illegal activities assumes risk that companion may be informer.

b)  Financial Records – the bank has access to the info.  

c)  Pen Registers – numerical information conveyed to phone company.

Smith v. Maryland (US 1979)

d)  Electronic Pagers – If seized ON, callers have no legitimate expectation of privacy.

      If officer turns on, search of possessor.

e)  Trash – Officers should not avert their eyes from what has been turned over to the public.  Absence of choice in disposal irrelevant.  Only if in public area.  

California v. Greenwood (US 1988).

f)  Public Areas – most acts conducted in public are not protected by 4th amendment.

Exception for homeless property in public areas.

No search if design of bathroom stall permits observations.

g)  Aerial Surveillance –flight over back yard at 1,000 feet not a search.  California v. Ciraolo (US 1986); helicopter hovering at 400 feet not a search Florida v. Riley (US 1989); taking of aerial phots of industrial plant not a search.  Dow Chemical.  Standard is whether it is “legally possible” for the public to do it, but “ordinarily done” standard has support.  

h)  Manipulation of bags in public transit – US v. Bond (US 2000, SUP p.4) Bus case only – feeling bag in exploratory manner goes too far.  Katz covers it, » search.

i)  Hotel rooms an exception.

5)  Investigation that can only uncover illegal activity

a)  Canine sniffs – US v. Place – canine sniff of closed luggage for drugs is not a search.  If dog barks, police cannot open luggage; must get a warrant.  Can seize luggage, though.

Dog tearing package apart not a search – natural occurrence.

Dog outside apartment was a search (higher expectation of privacy in home.)

Dog outside Amtrak sleeping compartment not a search.

b)  Chemical testing for drugs – OK if only yes-no test.  Urinalysis can reveal more.

c)  Thermal Detection Devices – Kyllo v. US (US 2001, SUP p. 9) – where govt uses a device not in general public use to explore what would previously have been unknowable without physical intrusion, it is a search.

6)  Sensory Enhancement

a)  Electronic beepers – tracking public movement of vehicle OK. US v. Knotts; sale of merchandise containing beeper OK – can’t track movement after Δ goes in house. But a third person could likely enter home with property containing beeper..US v. Karo; Can’t enter private area to install beeper.  Govt can install beeper in its own property. 

b)  Other - $22,000 camera in Dow OK.  Binoculars not OK if info in private area that could not otherwise have been seen with naked eye.

c)  Thermal Detection Devices - Kyllo v. US (US 2001, SUP p. 9) – where govt uses a device not in general public use to explore what would previously have been unknowable without physical intrusion, it is a search.

7)  Private Actors – 4th only applies if private person acting as agent for the govt – if the private person believed at the time that her action had been explicitly or implicityly requested or required by govt actors, who had reason to believe their actions gave rise to such belief.

8)  Reopening Packages – 

a) Packages -  If package opened once consistent with 4th, it will not be a search if reopened by govt official unless substantial probability that contents have changed.  US v. Jacobsen.

b)  Scope of search - cannot follow a partial invasion of privacy with a total invasion (viewing film).  Rule – may be rigid (can’t exceed bounds of private search). Walter v. US
c)  Search of home – 5th cir – govt can follow private search only if private search was foreseeable.

d)  Controlled deliveries – resealing before delivery does not revive privacy rights. 

9)  Foreign Officials – searches in their own country does not violate 4th.  2 exceptions:


a)  if circs “shock judicial conscience”


b)  when US participation is so substantial as to constitute joint venture.

10)  Jails, Prison Cells, Convicts – a prisoner has no expectation of privacy in his prison cell or in papers or property in his cell. Hudson v. Palmer.  Has reasonable, but diminished expectation of privacy in his person.  Strip and body cavity searches after visits not a search.

11)  Public Schools – high school students have some reasonable expectation of privacy while attending school.  Not like prisons.  Search of student’s bag was a search, but reasonable. TLO
12)  Government Employees – where employee keeps a private container such as desk or filing cabinet, search results but has been found reasonable w/ reasonable suspicion. Employee’s office protected unless subject to unrestricted public accesss.

Warrant Clause

Searches and seizures conducted without a warrant are presumed to be unreasonable – per se unreasonable.  But there are exceptions.

1.4 Reason for warrant requirement

1.4.1.1 Johnson v. United States (US 1948, p. 77)

Tip about opium at hotel.  Officers smell it, woman admits them to room.

I:  Whether it was lawful to search room and arrest woman without any warrant.

H:  No.  Warrant required.

R:  When the right of privacy must reasonably yield to the right of search is to be decided by a judicial officer not by a law enforcement officer.

There are exceptions, but this is not one.  Neutral and detached person is key because police are in competition with the suspects.

1.5 The function of the warrant requirement

Professor Amsterdam (p. 80)

Indiscriminate s/s are bad because:

1)  expose people and possessions to interference by govt w/o good reason

2)  conducted at the discretion of law enforcement

Proof requirement – protects against unjustified s/s

Oath/affirmation – confirms what was known before s/s

Specificity req – protects against arbitrary s/s

Magistrate – protects against excessive s/s.  Can always find it unreasonable.

Possession of a warrant by officers reduces the perception of unlawful or intrusive police conduct.  (Illinois v. Gates)

1.6 Demonstrating Probable Cause

1.6.1.1 Spinelli v. US (US 1969, p. 82)

Illinois man repeatedly seen crossing into Missouri and going to apartment in complex.  Known to police as a gambler.  Informant gives 2 phone numbers – those of apartment.

I:  Was warrant constitutional?  (ie was there probable cause?)

H:  No. Informant’s tip, even when corroborated was not sufficient.  Not endowed with aura of suspicion.

R:  2-prong Aguilar-Spinelli test for p.c. – independent prongs.  Each has to be satisfied.

1)  reliability of informant – warrant app must set forth any “underlying circs” necessary to enable magistrate independently to judge informant’s conclusions.

· Police officers and law-abiding citizens are presumed reliable.

· Criminals and ex-criminals are presumed reliable if 1) they incriminate themselves or 2) have a strong track record.

· If anonymous, reliability cannot be presumed.  

2)  reliability of info – Basis of knowledge.  Officers must support their claim that informant is credible and info is reliable.

Can be satisfied in two ways:

· If informant makes direct statement of personal knowledge (saw it), or

· If no personal knowledge, as wealth of detail creates and “inference of personal knowledge”

A defect in one or both prongs can be overcome if by independent evidence that corroborates the info given.  Corroboration has to be either:

1)  substantial

2)  corroborative of suspicious facts (not just innocent activity_)

White concurrence – 3 possibilities:

1)  Officer sees conduct – OK

2)  Officer infers conduct – must give facts

3)  Hearsay – no good.  If hearsay (informant’s report), 

     a)  Informant must himself have seen

     b)  If not, information must come from one of the actors in the crime.

1.6.2 Partially corroborated anonymous tip

1.6.2.1 Illinois v. Gates (US 1983, p. 91)

Couple travels from IL ( FL ( IL in 36 hours.  Anonymous letter.

I:  Whether warrant was valid.

H:  Yes.  

R:  Uses totality of the circumstances test:  Rejects Aguilar-Spinelli test.  But still used as structure for evaluating p.c.

· Deficiency in one prong may be compensated for by other now.

· 2-prong test excessively technical

· Just make a practical, common-sense decision.

· Determine only whether the magistrate had a substantial basis for finding probable cause, and for crediting an informant’s hearsay.

· Same deference to officer’s assessment of probable cause.

Policy –

· Police might resort to warrantless searches in hope exception arises.

· Warrants reduce appearance of intrusive govt behavior

· 2-prong test poorly serves function of govt – to provide for the security of individuals and property.  Seriously impedes law enforcement.

Here info was of the type only someone close would know.  

Enough that corroboration through other sources reduce the chance of reckless or prevaricating tale.

Effect of Gates – more permissive view of nature and extent of corroboration reqd.

Makes warrants easier to obtain in 2 circs:

1)  strong prong 1/ weak prong 2 – Carter v. US, p. 102

2)  weak prong 1/strong prong 2 – US v. Phillips, p. 102

No corroboration of accomplices is normally needed.  Identified law-abiding citizens are presumed reliable.  Only concern is with anonymous informers or 1st-time volunteer, paid informants.

When p.c. still might not be found:

If informant’s tip fails both prongs and there is not police corroboration of info.

· Anonymous informant gives little detail and corroboration is weak. US v. Leake, p. 102

· When anyone could have given info – directions to home and description of marijuana.  US v. Wilhelm, p. 103.

· Barebones affidavit – “a reliable informant told me….” - fails

1.6.3 What does probable cause mean?  

Gates says Fair probability.   Not > 50, not preponderance of the evidence.    
Massachusetts v. Upton (US 1984, p. 104) – After raid of motel room, ex-girlfriend tells of trailer.  

· S.Ct. confirms totality of the circs test.  

· Says courts should have given deference to decision of magistrate to issue warrant.

US v. Prandy-Binett (DC Cir 1993, p. 108) – Officers suspect man at Union Station.  Find brick-shaped package wrapped in duct tape.  Court finds p.c.

Says p.c. = somewhere between “less than evidence than would justify conviction” and “more than bare suspicion.”

· Officers do not need to know which crime suspect is committing.  Just that there is a fair probability committing some offense.

1.6.4 Probable cause to search v. arrest

Probable cause to search = fair probability that the area or object searched contains evidence of a crime.

Probable cause to arrest = fair probability to believe that the person arrested has committed a crime.

· Can exist even though police are mistaken.  

· Deference to police officer’s expertise.  

· Prior criminal record can be considered.

· Presence of an innocent explanation fir the conduct is clearly not enough to eliminate p.c. – only if substantially outweigh the likelihood of criminality.

· Collective knowledge good enough.  Arresting office does not need personal knowledge.

· Info may be dated.  No p.c. is too stale.

US v. Valez (2d Cir 1986, p. 111) – police know a crime has been committed but are not sure suspect is the perpetrator.  Hispanic man in drug neighborhood, description of perp given.

Wrong man arrested, but he too has drugs on him.  Out of luck.

I:  was there p.c. to arrest Valez

H: Yes.  Description was sufficiently detailed.

US v. Kithcart (3d Cir 1998, p. 111) – black men, black car.  No p.c.  Insufficient description/match.

1.7 Probable Cause, Specificity and Reasonableness

1.7.1 Mere Evidence OK

1.7.1.1 Warden v. Hayden  (US 167, p. 116)

Man’s clothing seized during search in MD.  Prior to this, “mere evidence” of a crime could not be seized, only “fruits and instrumentalities” of a crime.

I:  Whether “mere evidence” rule is required by the 4th Amendment.

H:  No.  No longer a distinction between “fruits and instrumentalities” and “mere evidence.”

1.7.2 Location of evidence

Probable cause does not automatically exist to search a person’s home just because that person has been involved in a crime.

Standard is “reasonable cause to believe that the specific things searched for and seized are located on the property to which entry is sought.” (p. 119)

Applies to third-party search as well – search of one person’s premises for info that could be used against another.  Zurcher v. Stanford Daily  (US 1978, p. 120) – search of newspaper offices constitutional.  (Congress responded by passing Privacy Protection Act of 1980 protecting news media, even if only way to solve a crime.)  Search of law office requires special care and may only be valid if atty is suspected of wrongdoing or threat of destruction of records.

Policy – 3rd parties may not be innocent.

R:  If there is probable cause that evidence of a crime is located on particular property, then a warrant may be issued and it is not necessary that the owner of the property be suspected of a crime.

1.7.3 Describing the place to be searched

Particularity – designed to protect against general warrant.  3 functions:

1)  operates as a control on executing officer’s discretion if officer has no knowledge of underlying facts.

2)  Establishes a specific record of probable cause as a location prior to search

3)  prevents officer from using warrant as a blank check.

“Reasonable particularity” depends on:

1)  nature of place to be searched

2)  info officer could reasonably obtain about location before warrant is issued.

Maryland v. Garrison (US 1987, p. 124) Court upheld warrant to search “the 3rd floor apt” even though there were 2 apartments because police had checked with utility co, etc. beforehand.

US v. Johnson (7th Cir. 1994, p. 125)  Ok to search all of multiple dwelling because:

1)  probable cause existed to search each apt, or

2)  suspect has access to entire structure.

Wrong address OK.  Lyons v. Robinson (8th Cir 1985, p. 125)

1)  if officer can locate identify premises with reasonable effort.

2)  there is no reasonable probability that another premises might be mistakenly searched.

Contrast US v. Ellis – wrong mobile home.  Not OK because 1)  all information in warrant was incorrect, 2)  officers did not try to corroborate, took word of neighbor.  Risk of general search.

Breadth of place to be searched:

· Police can search anywhere within building or curtilage that is large enough to contain evidence police are looking for, including vehicles.

· Any person’s property is subject to search as long as the property could contain the item described in the warrant.

· If warrant only allows search of “the person”, cannot extract package from stomach.

· Arrest warrant must describe person to be seized with reasonable particularity – John Doe aka Ed not good enough.

1.7.4 Describing Things to be Seized

To control the discretion of the executing officer.

1.7.4.1 Andresen v. Maryland  (US 1976, p. 128)

Application sought permission to search law office and corporation for specified documents pertaining to sale and conveyance of Lot 13T.  Had list of docs followed by “together with other fruits, instrumentalities and evidence of crime at this time unknown” at end.

I:  Was search warrant overbroad.

H:  Court reads clause as modifying “pertaining to Lot 13”, not just to any crime.  Complex scheme.  

R:  To be sufficiently particular, a catch-all phrase must be related to and qualified by previously described property, as opposed to a generalized criminal offense.

“Reasonable particularity” depends on:

1)  nature of property to be seized

2)  how much officer would be expected to know about the property before warrant is issued.

Severability – if clause in warrant is overbroad, won’t taint entire search.

Cases where there was pc and a warrant, but search was found unreasonable:

Winston v. Lee  (US 1985, p. 133) – forcing Δ to undergo surgery to remove a bullet.

· No disctinction between witnesses and suspects

· If risky, usually unreasonable

Anticipatory warrants conditioned on future events – OK, but must set forth explicit conditions to limit discretion of officers in determining whether triggering even has occurred.

1.8 Executing the Warrant

· Should be executed within time specified by statute

· Should be executed in daytime.  May need special permission to execute at night.

· Can be executed in the absence of occupant.  

1.8.1 “Knock and Announce” 

Officer may break down a door or window if after notice of his authority or purpose, he is refused admittance or when necessary to liberate himself or a person aiding him…

Required by federal statute.  Serves 3 purposes:

1)  protects citizens and law enforcement from violence

2)  protects individual privacy rights

3)  protects against needless destruction of private property.

Not constitutionally required, but part of reasonableness inquiry.  Wilson v. Arkansas (US 1995, p. 136)

· “Refused Admittance” – 12 seconds OK, 3 seconds not OK, more time allowed at night.

· BOP on Δ to establish prima facie case that entry was unannounced.  

· If door already open, no breaking.

· Unannounced entry OK if:

· in hot pursuit or 

· if reasonable suspicion that there is risk of destruction of evidence or

· risk of harm to officers or others.  Wilson v. Arkansas  (US 1995, p. 136) 

· Can be authorized by warrant ahead of time.

· S. Ct has rejected per se exigent rule for drug cases.  Standard is reasonable suspicion.  Richards v. Wisconsin (US 1997, p. 137)

· No higher standard if no-knock entry causes destruction of property.  US v. Ramirez (US 1998, p. 140)

1.8.2 Timing and scope of execution –

· Statutes usually specify time after issue in which warrant must be executed.

· Search may be unreasonable because destruction of premises is excessive. 

· Police can use distraction and intimidation devices.  US v. Myers (10th Cir 1997, p. 141)

· Search may be unreasonable because unnecessarily intrusive – birthing clinic.  Hummel-Jones v. Strope (8th Cir 1994, p. 143)

· OK for officers to answer phone during search for drugs “all drug paraphernalia”

· No requirement to conduct search in presence of the occupant.

· Can proceed without physical warrant in hand

OK to Detain Occupants of Residence –

Police officers with search warrant for home can require occupants of the premises, even if leaving when police arrive, to remain while search warrant is executed.  Michigan v. Summers (US 1981, p. 198)

When is search completed?

Officers must terminate search when all of the materials described in the arrant have been found.  Courts not too concerned with temporal or spatial limitations on searches for drugs.

1.8.3 Assistance –

Unwilling – OK if cannot conduct surveillance without it.  US v. NY Tel Co (US 1977, p. 146)

Willing – OK as long as not present for his own purposes.  Bills v. Aseltine (6th Cir 1992)

                Media ride-alongs not OK.  Wilson v. Layne (US 1999, p. 147)

1.9 The Screening Magistrate

Must be neutral and detached.

· Cannot be a law enforcement official. Coolidge v. New Hampshire (US 1971, p. 149)

· Participation of magistrate in search destroys neutrality.  Lo-Ji Sales v. NY (US 1979, p. 149)

· Contingent Fee destroys neutrality.  Connally v. Georgia (US 1977, p. 149)

· Legal training not required for arrest warrant.  OK as long as n&d and competent.  State practice only.  Shadwick v. Tampa (US 1972, p. 150)

· Same standard for search warrants  (Illinois v. Gates)

· No requirement magistrate give reasons for issuing or denying warrant.

· Cannot delegate screening function by asking others.

2 Does the Warrant Clause Apply?

2.1 Arrests In Public and in the Home

Reasons for arrest:

1)  to prevent flight

2)  to prevent future crimes, protect community

3)  to find out who they are (no id, for example)

4)  to search people


Sometimes police are more interested in searching someone than in enforcing the law.

2.1.1 Standards for Warrantless Arrests

Felony – no warrant required.

Misdemeanor – warrant req’d unless seen by officer.

Must always have p.c.!!

2.1.2 Arrest versus Summons

Bright line rule: Custodial arrest is always reasonable if the officer has p.c. of a criminal violation.  

Too difficult to distinguish among offenses.  Atwater v. City of Lago Vista (US 2001, SUP p. 19).  

2.1.3 Arrest in Public

2.1.3.1 US v. Watson  (US 1976, p. 155)

Man arrested for stolen credit cards without warrant.

I:  Legality of warrantless arrest.

H:  OK

R: As long as police have pc, they can arrest for a felony that occurred in a a public place w/o a warrant.

2.1.4 Excessive Force – 

Government can shoot you even if you have not been convicted of a crime if officer:

1) has pc to believe that suspect poses significant threat of death or serious physical injury to the officer or others AND
2)  necessary to prevent escape Tennessee v. Garner (US 1985, p. 159)

Graham inquiry of reasonableness-

All claims of excessive force are to be decided under reasonableness test of 4th Amend.

Factors –

1)  severity of crime

2)  whether suspect poses significant threat of death or serious physical injury to the officer or others.

3)  whether he is actively resisting arrest or attempting to evade arrest by flight.

Manner in which force asserted might still be unreasonable. Graham v. Connor (US 1989, p. 160) 

· But police are not required to use least intrusive degree of force possible.  

· Whether reasonable is determined from officer’s perspective.  Forrester v. City of San Diego (9th Cir 1994, p. 161)

Can take suspect into custody for his own good. Monday v. Oullette (6th Cir. 1997, p. 163)

2.1.5 Probable cause

If a person is arrested w/o a warrant, entitled to prompt post-assessment of pc by magistrate.

Constitution doesn’t require immediate hearing.  Gerstein v. Pugh (US 1975, p. 165)

Balance –

1)  govt interest in protecting public safety and enforcing laws

2)  individual’s interest in protecting privacy.

What is “prompt?”

2.1.5.1 County of Riverside v. McLaughlin (US 1991, p. 166)

Class action against county rule where people could be detained up to 7 days.

I:  What is “prompt under Gerstein.

H:  48 hours.

R:  When an arrested individual does not receive a probable cause determination w/in 48 hours, BOP shifts to govt to demonstrate extraordinary circumstance.

Remedy for McLaughlin violation – confession obtained after 48 hours excluded in Powell v. Nevada (US 1994, p. 172)

2.1.6 Arrests in the Home

Suspect’s home:

The Payton rule – Arrest warrant required for arrest in suspect’s home.  Payton v. NY (US 1980, p. 173)

· Must be reasonable belief suspect is in home.  US v. Magluta (11th Cir 1995, p. 174)

· Violation is illegal search of home.  Warrantless home arrest no illegal as long as pc to arrest.  NY v. Harris (US 1990, p. 175)

· Ok if officer has valid search warrant and arrests Δ during course of search.

Home or Public?

· Common hallway = public

· Officer outside door = courts split

· Can wait for Δ to come outside.

· Public area where homeless person lives = home

· Hotel room = home as long as rental period not terminated

3rd Party’s Home:

Search warrant required to enter 3rd party’s home to arrest someone.  Steagald v. US (US 1981, p. 176)  Concern for 3rd party’s privacy interest.

Overnight guests require arrest warrant.  Minnesota v. Olson (US 1990, p. 178)

Temporary visitors do not.  Minnesota v. Carter (US 1998, p. 179)

2.1.7 Material Witnesses

Police can arrest material witness without limit as to time they can be detained as long as it may become impracticable to secure his presence by subpoena.  Federal statute and case law.
No constitutional right to monetary compensation for time confined as material witness.

2.2 Stop and Frisk

2.2.1.1 Terry v. Ohio (US 1968, p. 181)

Men walking up and down the street.  Officer frisks and finds 2 guns.  Then arrests.

I:  Admissibility of evidence uncovered by search and seizure

H:  OK.  Permitted on less than pc.  Invokes reasonableness clause over warrant clause.

R:  Officer can stop if has reasonable suspicion that criminal activity is afoot.

      Officer can frisk if has reasonable suspicion that the person stopped is armed and   dangerous.  (Officer must have reasonable fear for his safety.)

Limited to rubric of police conduct where warrant is impracticable.

Reasonable cause for stop & frisk can come from information supplied by another person, not just from officer’s observation.  Based on “totality of circs.”  Adams v. Williams (US 1972, p. 190)

Officers can order drivers out of the car; automatic right under Terry.    Officer safety outweighs privacy concerns.  Pennsylvania v. Mimms (US 1977, p. 193)  

Can also order passengers out of car.  Maryland v. Wilson  (US 1997, p. 195)

Can open one door for visual inspection if windows heavily tinted. US Stanfield (4th Cir 1997, p. 197)

Limited investigative entry OK (to obtain VIN).  NY v. Class (US 1986, p. 197)

2.2.2 When does a Seizure (Stop) Occur?

Airport searches - 

“Free to leave” test from US v. Mendenhall (US 1980, p. 199) – woman in airport. No seizure.

Same facts in Florida v. Royer, except officers kept id, took to another location.  No consent to search – mere submission is not enough.  Seized – a reasonable person would not have believed he was free to leave.

Factors considered under Mendenhall:

· Physical obstruction of movement

· Show of force

· Retaining id, plane tickets, etc.

· Threatening Tones or Coercive Orders

· Brevity of questioning

· Polite questions to consent to search or to move the questioning

· Informing the citizen of the right to terminate the encounter or refuse consent

· Coercive surroundings

Factory sweep – INS v. Delgado – Employees should have felt free to leave.   ???

Street encounter – US v. Cardoza – parolee had not been seized before officer saw ammunition in his hand.  Was free to leave.  Court changes test to “objective communication” – police conduct, when viewed from a “totality of the circumstances” must objectively communicate that the officer is exercising his of her official authority to restrain the individual’s liberty of movement.

Bus sweeps – Florida v. Bostick – not free to leave on a bus.  Changes test to “free to terminate the encounter.”  Other cases – no seizure when announcement over intercom, or when fat cop blocks the aisle.

Roadblock crash – Brower v. County of Inyo - seizure because “a governmental termination of freedom of movement through means intentionally applied.

Hypos –

If police shoot wrong person – trying to shoot hstage taker, shoot hostage – no seizure

If mistaken identity – intent to shoot this person who is the wrong person - seizure

Dropsy cases – California v. Hodari D. – Person throws away cocaine just before being caught.

Says he was seized at the beginning of pursuit.  Court says at the time handcuffed.  Applying Mendenhall “free to leave” or Bostick “free to terminate” – wasn’t either.  Scalia changes to 

“a reasonable person would not feel free to leave, and the citizen must actually submit.”

If police pulls out a gun and orders you to drop drugs and you run and throw down drugs.  No seizure, didn’t submit.

Physical touching = seizure

Show of Authority  = not a stop until suspect submits

No need to advise people of right not to cooperate – US v. Drayton (US 2002, SUP p. 20)

2.2.3 What is “Reasonable Suspicion”?

Like probable cause:

· Common sense analysis

· Deference to expertise of officers

· Totality of circumstances assessed

· Reasonable mistakes of fact OK, certainty not required.

Possible cause?

Anonymous tip – Alabama v. White (US 1990, p. 217)– an anonymous informant’s tip that was “significantly corroborated” by a police officer’s investigation provided reasonable suspicion for a stop.  (Corroboration does not have to be complete; tip doesn’t have to be correct in all details.)

2.2.3.1 Florida v. J.L. (US 2000, SUP p. 28)

Anonymous tip that young black male in plaid shirt at bus stop was carrying a gun.

I:  Whether anonymous tip that a person is carrying a gun is, without more, sufficient to justify a stop & frisk of the person.

H:  No No reasonable suspicion.  Informant not shown to be reliable.

FL wants per se rule – “firearm exception” to Terry – would justify stop & frisk even if reliability not established.  Rejected.

US v. Cortez (US 1981, p. 220) 

Test for reasonable suspicion:

Based upon totality of circumstances, the officers must have a particularized and objective basis for suspecting the person of criminal wrongdoing.  2 elements:

1)  based on all circumstances

2)  must raise suspicion engaged in wrongdoing – should be articulable.

Assessment of probabilities – US v. Ornelas-Ledesma (7th Cir 1994, p. 222)

1981 Olds with CA plates at hotel in Milwaukee.  NADDIS hits.  Posner finds reasonable suspicion.  S Ct reverses due to standard of review.

Always people will be doing innocent-seeming activity when they are stopped.  But “totality of the circs” gives reasonable suspicion.

· US v. Trullo – Boston, 1:00 pm, “Combat Zone,” gray Tbird, man gets in, drive 2 blocks, confer, man gets out and goes back to original place.  Reasonable suspicion.

· Man driving Ryder truck near border, seems nervous. Reasonable suspicion.

· Hispanic man driving Ranchero in CA, loaded down, doesn’t waive.  Pre-fab story.  No r.s.  US v. Rodrguez (9th Cir 1992, p. 229)

Crime already committed

Stops are permissible when it is clear that crime has occurred and person may be perp.  

Ask: whether office has enough articulable facts as to the identity of the perp to match with the suspect.  US v. Hensley (US 1985, p. 230)

Empirical analysis –

4 people in car, smell of marijuana or gun.  Can arrest all in DC – 25% chance is enough.

Profiling – List of characteristics compiled by a law enforcement agency, which have been found through experience to be common characteristics of those engaged in a certain type of criminal activity.

Presence or absence of a particular characteristic on any profile is of no legal significance.

· Does not establish r.s. 

· Can be used to justify r.s.

· But not if too broad – CA license plates

US v. Berry (5th Cir 1992, p. 234) and US v. Sokolow (US 1989, p. 235)

Not a neat set of legal rules.  Inquiry is the degree of suspicion that attaches to particular types of noncriminal acts.

· Use of profile does not taint stop

· No need to use the least intrusive means to verify or dispel suspicions

Race without more is never enough.  SCt has never ruled, but majority is that Constitutional as long as races us only one of the factors.

Facts are not to be ignored simply because they are unpleasant.   US v. Weaver, p. 232

Contrast with 

City of Saint Paul v. Uber, State v. Barber (p. 232) – “racial incongruity” cannot be considered in r.s. inquiry. (Minority view)

Policy for:

· It works – some crimes are being committed more often by minorities

Policy against – 

1)  Self-fulfilling element

2)  It doesn’t work – inefficient

3)  Immoral

Running away – Reasonable suspicion if:

1)  running away

2) from high crime area

Either standing alone is not enough.  Illinois v. Wardlow (p. 237)

2.2.3.2 US v. Arvizu (US 2002, SUP p. 33)

Minivan on road in SE Arizona triggers sensors.

I:  Whether there was r.s. to stop the minivan

H:  Yes.

“Although each act is perhaps innocent in itself, when taken together, they warrant further investigation.”

2.2.4 When can a Search (Frisk) Occur?

Must be for protective purposes only; not to search for evidence.  Minnesota v. Dickerson (US 1993, p. 239)

Cannot conduct even a cursory search for evidence without p.c.  Arizona v. Hicks (US 1987, p. 262)  Moving turntable not OK.

Can search nearby area – Michigan v. Long (US 1983, p. 242).  Can search passenger compartment of car and locked glove compartment.

Nearby overalls also upheld.

Can search some nearby persons –

Companion – OK

Patron in bar – not OK

Person leaving crack house – not OK

Cannot search dwellings without p.c. – home or hotel with large # of rooms.

Cannot make cursory search for evidence.

Protective sweeps – quick and limited search of premises, incident to arrest, conducted to protect safety of police.  OK to sweep for dangerous persons – MD v. Buie (US 1990, p. 245)

Rule:  Whether there is reasonable suspicion to believe that there is someone other than the arrestee who, under the circumstances, could present a risk of harm to officers or others.

· Can only look for people who may be dangerous.

When does a stop become an arrest?

· Can force suspect to move or transport him a short distance for id purposes.

· Can draw guns and use handcuffs if r.s. they are necessary to protect officer.  If not, may constitute arrest.

· Can seize property, but can’t look in containers w/o warrant.

· Another Crime – If officers had no r.s. to investigate any matter other than the one for which stopped.  If, However, during the course of investigation of crime A, officer obtains r.s. to investigate crime B, detention can be extended to investigate B.

· Consensual encounters after stop has ended are OK.

· Can’t take to station house or fingerprint, however.

· Absolute time limits for stops rejected, but 1 hour may not be OK.

Seizure of property - OK if liberty interest not impaired.

· Detention of luggage traveling with = detention of person himself. US v. Place (p. 260)

· Fed Ex package OK.

2.3 Search Incident to Arrest

2.3.1.1 Chimel v. California (US 1969, p. 264)

I: Whether warrantless search of the petitioner’s entire house can be constitutionally justified as incident to arrest.

H:  No.  Can search “grab area” but warrant required to search beyond that.

· Can search beyond grab area to look for individuals posing danger to the officers or others.

· Search can precede arrest, but can’t be used for p.c.

· Can’t be at another place

· Can be searched next morning (after arrest)

2.3.2 Search of Person Incident to arrest

2.3.2.1 U.S. v. Robinson (US 1973, p. 273)

Crumpled up cigarette pack in pocket of person arrested.

Full search allowed – assumes there is always danger from an arrested suspect.

· Fourth Amendment permits custodial arrest for any crime.  (Atwater, SUP p. 45)

· Search of foot locker at station not OK – privacy interest.

2.3.3 Search of Automobiles Incident to Arrest

2.3.3.1 NY v. Belton (US 1981, p. 280)

Per se rule that when a policeman has made a lawful custodial arrest of an occupant of an automobile, he may, as a contemporaneous incident of arrest, search the passenger compartment of the car.  

· Can search glove box, console, and other containers.  Not if will cause serious damage.

· Can’t look in trunk

· Not when arrested away from car?  Circuit split – key is control over vehicle.

· Trunk pops open, Chimel governs.

· Probably not in luggage of arrestee.

2.3.3.2 Knowles v. Iowa (US 1998, p. 288)

Officers cannot conduct full search of car if only issues a citation.

Hypo – Christina A. goes to apartment building where drugs are sold in one apt., stays 5 minutes, then puts something in glove box.  

· No pc to arrest for possession of narcotics

· Not reasonable suspicion for Terry stop

· Can follow her until she commits a traffic offense and arrest her.

2.4 Pretextual Stops and Arrests

2.4.1.1 Whren v. US (US 1996, p. 290)

Young black drivers of nw Pathfinder speed off.  Pulled over for traffic violation.

Pretextual stop OK if there is pc to think that a traffic violation occurred.  Officer’s motives irrelevant.

Search incident to arrest + Whren give NY power to practice zero tolerance policing.

Difficlut to make Equal Protection case.  Must show:

1)  singled out b/c of race or ethnicity

2)  officer had intent to single out.

2.5 Plain View and Plain Touch Seizures

2.5.1.1 Horton v. California (US 1990, p. 299)

Gun not named in search warrant for 3 rings.  Gun in plain view.

Plain view doctrine  - 2 requirements:

1)  item seized must have discriminating character that is immediately apparent.

2)  officer must be acting within scope of a lawful search (“access to object must be otherwise legal.”

· Police motive irrelevant.

· Can only seize, can’t search

· Can’t even make cursory inspection

Plain touch doctrine – same as plain sight, but based on touch rather than on sight.

Hypo:

BB player starts selling guns.  Police also suspect drugs.  Only list 3 guns in warrant.  On arrival, Δ hands 3 guns to them in front yard.  Would terminate search.  See p. 303.

2.6 Automobiles and other Movable Objects

2.6.1 The Carroll Doctrine 

Police can search a car if:

1)  pc to believe that automobile contains evidence

2)  exigency (car is movable, » creates exigency if occupants are alerted)

· Can search later

· Can search trunk

· Can open containers

· Requires exigency that would preclude getting warrant to seize car.

· Search of car less intrusive that seizing it while warrant issues

· Lesser expectation in auto because highly regulated.

· Motor home OK as long as not being used as home.

· Can search passenger’s property if capable of concealing object of search

No exigency needed in search incident to arrest.  Belton requires:

1)  lawful arrest of person

2) in or near a car

· Can’t search trunk

· Must be near in time to arrest

Moveable property –If only pc to search container and not car, OK to seize, but can’t search without warrant.

2.6.1.1 Chambers v. Maroney  (US 1970, p. 309)

Warrantless search of car OK after it had been moved to police station.  (Carroll.)

PC required, but here car could not have been moved.  

2.6.1.2 California v. Acevedo ( US 1991, p. 319)

No “car-wide” p.c., only “container” p.c.  

Search of closed container in trunk of car OK even though only pc to search container.

Police can search any container in a car as along as pc it contains evidence of a crime.  

4th Amendment doesn’t require different treatment for closed containers.

Hypo – Man carrying briefcase.  PC to believe it contains drugs.  (Can’t search w/o a warrant.)

Guy puts briefcase in car and turns alarm on.  (Can search b/c pc to believe car contains evidence.)

2.7 Exigent Circumstances -Danger to Individual

Bobbitt hypo – “ I don’t think they can attach it twice!”

Dorman factors – p. 339

1) gravity or violent nature of the offense with which the suspect is to be charged.

2)  whether suspect is “reasonably believed to be armed”

3)  a clear showing of pc ot believe suspect committed the crime

4)  strong reason to believe that the suspect is on the premises being entered

5)  a likelihood that the suspect will escape if not swiftly apprehended

6)  peaceful circumstances of entry

Based on totality of circs.

Police can – make deceptive phone calls,  use all-white team in black neighborhood, use marked buy money in drug deal, use voided counterfeit tickets.

Opportunity to obtain warrant will trump exigent circumstances.

2.7.1 Hot Pursuit

Cannot apply where suspect does not know he is being pursued.

2.7.2 Police and Public Safety

OJ case.

Exigency determined at the time of police action.

O’Brien case – right violated when shot after truck was to be seized

2.7.3 Risk of Destruction of Evidence

Almost always for a large scale drug operation, but no per se rule for drug trafficking.

Case by case approach.

Not for minor offenses – proof of drunk driving, for example.

2.7.3.1 Illinois v. McArthur ( US 2001, p. 60)

OK to seize man without warrant for two hours to prevent him from entering home while officers obtained search warrant for home.

PC trailer contained evidence, Would destroy the drugs, Made reasonable efforts, Limited time only

2.7.3.2 OJ Simpson case (handout)

OJ moves to dismiss blody glove found on property; its match was found on murder scene.

Dismissed – decide through officer’s eyes at time.

2.8 Special Needs

Beyond traditional law enforcement –

· Public safety

· School discipline

· Administrative purposes

· Roadblocks

Courts look to reasonableness and balance the interests (need v. degree of invasion).

Is there a special need?

If so, is search reasonable?

2.8.1 Administrative Searches

Ask whether search was conducted for law enforcement purposes.

Homes – 

· Warrant req’d, no p.c.

· Must have generalized standards for inspections, Conduct in some neutral way

· Not OK to search home of probationer w/o reasonable suspicion of violation.

Businesses –

· Warrant required unless heavily regulated industry, no pc

· If heavily regulated, less expectation of privacy, warrantless searches may be central to scheme.  Can have same goal as penal code

· Inspection program must be certain and regular to substitute for warrant.

· OK if inspectors are police.

2.8.1.1 NY v. Burger (US 1987, p. 354)

Search of junkyard OK even thoug could have arrested before search for misdemeanor and search allowed arrest for felony.

Ok if in course of administering administration scheme, could uncover evidence of crime.

2.8.2 School Searches

Reasonable suspicion required that a school rule has been broken.  Maybe pc required for very invasive searches.

2.8.3 Drug Tests (Search)

· Suspicionless testing of employees involved in accidents OK.

· Non-random drugs tests OK for customers agents

· Random drug testing of students (public school students have lesser expectation of privacy) – can condition participation of any extra-curricular activity on it.

· Politicians not OK – not enough state need

· OK to test prostitutes for HIV

2.8.4 Roadblocks (Seizure)

· Ad hoc suspicionless stops require reasonable suspicion.  OK if everybody stopped

· Permanent border checkpoints OK with no suspicion

· Temporary sobriety checkpoints OK

· Mixed motive checkpoint OK

· Not OK if pretext or a trap for drug smugglers or if primary purpose is to enforce narcotics laws.

2.8.5 Inventory Searches

Police are allowed to conduct inventory searches to protect owner’s property while in police custody.  

OK to open closed containers of part of policies.  If no policy, not locked suitcase, but some police discretion.  

OK to search personal belongings or effects of entrants with no suspicion.

OK to search letters mailed.

Hypo – Law student’s car booted for unpaid parking tickets.  Police search pursuant to regs and find marijuana.  Probably pc for arrest for marijuana (fair probability driver is guilty of the crime)

Would be constitutional.

2.8.6 Border Searches

Routine – no suspicion required.

Non-routine – reasonable suspicion required (drilling into boat hull, for example)

Factors for distinguishing –

1) whether search results in exposure of intimate body parts or requires suspect to disrobe

2) whether physical contact occurs

3) whether force is used to effect the search

4)  whether exposes suspect to pain or danger

5)  overall manner in which search is conducted

6)  whether reasonable expectations of privacy are abrogated by the search.

Roving patrols – Like Terry – reasonable suspicion for stop.  PC for anything else.

Consent Searches

2.8.7 Voluntary Consent

· Reasonable even in absence of warrant or any articulable suspicion.

· Consent must not be coerced.  (OK to say you will get warrant (if you can))

· Refusal to consent is not evidence of wrongdoing.

· No need to inform that stop has ended.

· Attitude toward authority irrelevant, but attributes such as age, gender, education, and intelligence of accused are relevant.

· Failure to protest could be considered consent if ambiguous.

· Reluctantly doesn’t matter.

· If shared, one owner can consent for both.

· Must stay within scope of consent.

· Can withdraw consent before search completed  by clear and explicit statement.

· Apparent authority, even if no actual authority, OK as long as officer’s belief was reasonable(not hotel desk clerk or live-in babysitter)

· No need to advise of right not to consent – knowledge of right only one factor.

· Whether consent is voluntary determined by totality of circs.  BOP on Gov’t

Factors:

1)  voluntariness of Δ’s custodial status

2)  presence of coercive police procedures

3)  extent and level of Δ’s cooperation with police

4)  Δ’s awareness of his right to refuse consent

5)  Δ’s belief that no evidence will be found.

3 Outer Reaches of 4th Amendment

3.1 Electronic Surveillance

Katz – justifiable expectation of privacy governs.

3.2 Undercover Agents

Undercover IRS agent wearing wire OK.

Undercover agent goes to home to buy drugs – OK.

Cannot pretend to be paying a social visit then rummage through papers while Δ out of room.

Union official OK – assumption of the risk.

4 Remedies for 4th Amendment Violation

4th Amendment is silent as to question of remedy.  

Exclusionary Rule

· Applies to feds and to states in criminal trials and forfeiture proceedings (as long as not contraband).  

· Not to:  grand juries, civil tax proceedings, deportation proceedings, habeas corpus, parole revocation proceedings, child protective proceedings.

· Not decided:  Sentencing, predominant view is that it doesn’t apply – ask whether officers obtained expressly to enhance sentence.

· Trend toward restricting only to case-in-chief

· Not constitutionally required.

· Do cost/benefit analysis.  Will conduct be deterred?  See p. 516

Args for:

1) judicial integrity – insulates the courts from tainted evidence

2) Gov’t shouldnot profit from its own wrongdoing

· Only the guilty profit

3) Setting criminals free is a cost of the 4th Amendment itself.

4) Deterrent effect on future violations

· Does not undo 4th Amendment violation though – seeks to deter future violations.

· Only works if officers want to use evidence at trial against the bad guy.

· Only works if officers want to put bad guys in jail.

4.1.1 Standing

Relationship between person trying to exclude and person whose rights were violated.

4th Amendment rights are personal rights

Test for standing - Must determine whether search/seizure infringed an interest of the Δ which the 4th Amendment was designed to protect = legitimate expectation of privacy (Katz).

Rakas v. Illinois?????????????

4.1.1.1 Minnesota v. Carter

No standing for business guest.  An overnight guest can claim 4th Amendment protection, but one who is merely present with the consent of the householder may not.

Owner of a car – yes.

Passenger cannot contest search, only seizure of his person.  But maybe OK if have keys to trunk.

4.1.2 Fruit of the Search

If search produces no evidence, ex rule does not apply.

Illegal arrest of person does not deprive a court of jurisdiction to try the person.

Is there sufficient connection between proffered evidence and an illegal search and seizure?

Fruit of an arrest w/o pc?  (Brown)  BOP on prosecution.

· How close in time?

· Was there an intervening event?  (Miranda warnings not good enough to break connection)

· Was officer’s conduct flagrant and purposeful?

Δ can challenge derivative evidence only if he has the right to object to the illegal s/s, does not need right to object to subsequent s/s.

· Warrantless arrest in home = search.  Not illegal arrest if pc.  Does not taint confession!  (NY v. Harris)

· Willingness of witness breaks chain of causation.

4.1.3 Independent Source

Allows the introduction of evidence discovered during an unlawful search if the evidence is discovered later through a source that is untainted by the initial illegality.

4.1.3.1 Murray v. US  (US 1988, p. 498)

4.1.4 Inevitable Discovery

Admissible if it would inevitably been discovered by legitimate means independent of the official misconduct.

Policy - Government should not be made worse off

· Good faith not required.

· Govt must prove by a preponderance of the evidence that it would have happened.

· If arrested, and police search trunk or container, may be admitted b/c inventory search would have revealed it.  (Not in DC)

· Not good enough that have pc and would have gotten a warrant.

· Active pursuit – not majority – police must have been actively pusuing means at the time of discovery.

A search warrant procured in part on the basis of illegally obtained info will still support a search if the untainted info supporting the warrant, considered alone, is sufficient to establish probable cause.

4.1.5 Use of Evidence for Impeachment Purposes

Illegally obtained evidence can be used to impeach any testimony, on direct or on cross.

Cost/benefit analysis – deterrent effect (benefit) v. loss of testimony (cost).

4.1.5.1 US v. Leon (US 1984, p. 523)

What if warrant is defective?  Can prosecution use evidence in case-in-chief?

Yes, as long as officers acted in good faith.  Little benefit to excluding.

4.1.6 Good Faith Exception

Applies across the board as long as reasonable minds could differ about validity of warrant.

OK if no warrant as long as entity relying on cannot be deterred (legislature, Court, clerical personnel, etc.)

OK even if due to officer’s negligence (license plate example)

Critical question is deterrence of error-maker!

Deciding on good faith rather than pc doesn’t teach – magistrate could issue same defective warrant tomorrow.

4.1.7 Other Remedies

Prof. Amar wants:

1) Gov’t should be held liable

2)  damage multipliers and punitive damages should be available

3)  reasonable attorney’s fee and class action accommodation.

4)  procedural limitations should be liberalized

5)  administrative channels should be established to process claims.

Federal statute is on the books that officers who violate 4th are guilty of a misdemeanor.

In a federal civil rights action, police officers are entitled to qualified immunity for discretionary acts.  Not liable for damages unless conduct violated clearly established law.

Common law suits:

· False arrest

· False imprisonment

· Trespass

Policy against fortifying tort remedies – it is not an economic decision.

The 5th Amendment

No person shall be compelled in any criminal case to be a witness against himself.

Justifications –

1)  Protection of the innocent - 

2)  The cruel Trilemma – self-accusation, perjury, contempt

3)  Deter Perjury

4)  Unreliability of coerced statements

5)  Preference for Accusatorial System

6)  Deter improper police practices

7)  Fair stat-individual balance

8)Preservation of Official Morality

9)  Privacy rationale

10) First amendment rationale

4.2 Scope

Applies to criminal trials, forfeiture proceedings, grand jury proceedings, bankruptcy, wrongdoing by public contractors, public employees, prisoners, lawyers.

Available whenever the testimony sought might be used in a subsequent criminal trial

Not to probation revocation proceeding, release proceeding, clemency proceeding

Not when incarceration not a penalty, and legislature characterizes as civil 

4.2.1 Comment on Refusal to Testify

The Griffin Rule – the fact that Δ did not take the stand cannot be used against him at trial or at sentencing proceeding.

Can mention refusal to testify at subsequent trial (2 trials), not grand jury ( trial.

Can draw adverse inferences in civil trials.

To Whom does the Priv Belong?

Peron incriminated by his own testimony – personal.

4.2.1.1 Fisher v. US 

Attorney cannot assert 5th to protect client.  Privacy is not the rationale.  Privilege cannot be invoked to prevent getting evidence from 3rd parties.

Applies only to individuals and sole proprietors, not to partners or corporations

4.3 Compulsion

Use of contempt power is compulsion if answer is testimonial.

4.3.1.1 Lefkowitz v. Turley 

Compulsion = threat of economic penalty, loss of job, disbarment of a lawyer, loss of right to hold public office or participate in political associations.

Ask is this a benefit or a penalty?

No compulsion in withholding benefits from prisoner, or in selective service - withholding loans 

4.4 Testimony

· Blood sample, photo, writing, saying a phrase in lineup not testimonial (physical) – can’t be true or false, » no cruel trilemma.

· Sobriety test may just measure physical capacity, but when facts about a person’s physical condition are obtained through testimonial evidence (date of 6th birthday), 5th violated.

· Must be yes or no question – true or false statement of fact

· Psychiatrist must warn that what is said can be used against him

4.4.1 Incriminating

· Subpoena of private books and papers if act of producing is incriminating (does not protect content of documents voluntarily made or compelled by regulation (“required records”), even if production is compelled) – 2nd set of books.

· Can refuse to testify about existence, but cannot refuse to produce unless incriminating.

· If existence, custody and authentication are a foregone conclusion, 5th does not apply.

· Must produce corporate docs even if could incriminate personally – corporation’s act of production can be used against custodian, but custodian’s act of delivery cannot be used against him.

· Proclaiming innocence can be incriminating (Batt the babysitter, SUP p. 136)

Required records exemption – no covered if required for reasons other than criminal prosecution.

4.4.2 Immunity

A person loses the 5th Amendment right to remain silent if government grants immunity.

2 kinds –

· Transactional – no future use

· Use – limited – evidence can’t be derived from your testimony.  Use-fruits – Olliver North given immunity and testified on nat’l television.  Many witnesses saw.  Tainted their testimony.

Can be used for non-evidentiary things.  Independent source applies.

A witness who testifies under grant of use immunity in criminal case can invoke 5th at later civil trial.

4.4.3 Waiver

General rule – witness that takes stand waives privilege within direct.  Crossexam must stay inside direct – verbal completeness.  Cannot invoke 5th when asked about the details.

Plea at trial does not waive 5th at sentencing or at trial of co-Δ.

4.5 Confessions 

Analyses used –

· Due Process, 5th Amend, 6th Amend

4.5.1 Due Process

4.5.1.1 Brown v. Mississippi (handout)

I:  Were confessions voluntary?

H: No.  Unreliable – extricated by torture.

Due process analysis –

Is the confession voluntary?  If so, admissible.

Factors:

1)  Personal characteristics of Δ

2)  conduct of police

3)  circs surrounding confession

4.5.2 5th Amendment

Miranda v. Arizona

Custodial interrogation is inherently coercive.  Must warn Δ:

1)  you have the right to remain silent

2)  anything you say can and will be used against you in a court of law

3)  you have the right to an attorney

4)  if you cannot afford an attorney, one will be appointed for you.

(Don’t have to give 4th if known to have an atty or ample funds)

· Warnings not req’d by Constitution.

· No warning=involuntary.  Will be excluded even if exculpatory if offered by prosecution.

· Privilege attaches before being charged.  When in custody.

· Police can create a warning and use it as long as it is >= Miranda.

· If person asserts rights, police must stop questioning immediately.

· If person has a lawyer, he has the right to have the lawyer present during questioning

· Police don’t have to run out and get you a lawyer if you say you want one – they do have to stop questioning.

· Have to give warnings even if Δ shows he has them memorized.  No amount of circumstantial evidence suffices.

· BOP on prosecution to show rights waived

· Confession is not a presumption that rights have been waived

· Cannot lie to get one to waive

· FBI was already giving these warnings before holding in Miranda

Congress tries to overrule Miranda by statute §3501 – looks to totality of circs to determine voluntariness, warnings just one factor.  Ignored by the courts!

4.5.3 Custody and Interrogation

Custody – whether person is deprived of freedom of action in any way.

Arrest, 2 hour interrogation in dining room where follow Δ, already in jail if freedom of movement had been further diminished.  

Not – Terry stop, if at police station fro convenience, probationer called into office.  

Officer’s viewpoint  regarding whether a suspect is irrelevant.  

Factors:

1)  Whether informed at time of questioning that questioning was voluntary

2)  whether possessed unrestricted freedom of movement

3)  whether suspect initiated contact with authorities or voluntarily acquiesced to questioning

4)  whether strong arm tactics were deployed during questioning.

5)  whether the atmosphere of the questioning was police-dominated

6)  whether suspect was placed under arrest at conclusion of questioning.

Interrogation –

Test – 1) express questioning  or

2) functional equivalent – words/actions police should know would be likely to elicit an incriminating response from an average suspect.

No distinction between misdemeanors and felonies.

Not interrogation if police tape conversation between man and wife.

Playing tape of associate’s statement implicating Δ in crime is. (Not always the case when incriminating evidence is presented.)

Booking exception –

Questions attendant to custody not considered interrogation (biographical data, etc.)

What’s your name is always an exception.  False answer can be used against Δ.

Instructions for sobriety test not considered interrogation.

Undercover investigations – Miranda is completely inapplicable.  Suspect does not even know he is talking to police officer.

4.5.3.1 Rhode Island v. Innis

Officer talk among themselves in squad car about children getting shot.

I:  whether interrogation occurred

H: No.  Unlikely suspect would be moved

4.5.4 Waiver

Must be:

· Knowing – must actually understand warnings. Does not have to know every consequence.  

· Voluntary – focus is on police conduct

· Intelligent

· People who are deranged or mentally defective cannot intelligently waive.

· Same for language barriers.

Does not have to be express, can be inferred from circs (refusing to sign form, but talking anyway)

Can be conditional – can say I will talk but not make a written statement. Or I will talk about x, but not about y.  If asked about y, Miranda violated.

Doesn’t matter that he didn’t know about attorney being retained for him.  Doesn’t matter what’s going on outside.

· Police can lie to attorney.

· Police don’t have to inform suspect of attorney’s efforts to reach him

Waiver after Invocation of Rights - 

Right to Silence –

2 conditions must be satisfied:

1) police must have scrupulously honored right to remain silent

2)  waiver must be knowing and voluntary.

· Suspect’s right to cut off questioning must be scrupulously honored.

· Miranda is not a per se bar to resumption of questioning (2 hours, new rights, new officer – OK)

· Questioning can continue if suspect has made an ambiguous request for counsel.

· Invocation of right to remain silent must be unequivocal.

If not clear, police to not have to cease questioning.

Right to Counsel – 

· Request must be “sufficiently clear that a reasonable police officer in the circumstances would understand the statement to be a request for an attorney.” 

· If clear, must cease questioning immediately.  (Edwards)

· Suspect must initiate further conversations.

· “What’s going to happen to me now?” good enough.  Non verbal communication not.

· Protection of Edwards continues even after suspect has consulted with an attorney.

· Interrogation can continue only if attorney present.

· If not clear, do not have to clarify.  Can continue questioning.

· Is not offense specific.  (Careful – 6th amendment is. If charged and invoking at arraignment, 6th amendment controls. Must specify if he means Miranda.)

· Can’t be invoked in advance of questioning. 

Does not make confession voluntary – can still be coerced.

4.5.5 Remedy – Exclusion

Exclusion for court in case in chief.

Can be used to impeach no matter what violation of Miranda.

Cannot ask why didn’t say earlier.

Post-arrest, pre-Miranda silence  can be used to impeach.

Fruit of Poisonous Tree -1)  Exclusion only justified if constitutional right has been violated

2)  violation of Miranda is not violation of 5th Amendment.

Defective Miranda – exludes confession, but not fruits of confession.  Cost/benefit analysis again.  (But if confession had been involuntary under due process, it and fruits would be excluded.)

2nd confessions – 1st confession pre-Miranda warnings not admissible.  Do not have to tell Δ that.  Give Miranda warnings.  If confesses again, as long as voluntary, admissible.  (Under due process, if first involuntary, 2nd excluded if derived from the first.)

· Δ’s “Cat out of the bag” mindset irrelevant

· Pre-warning confession is not presumed involuntary.

Emergency exception – “overriding considerations of public safety” can justify an officer’s failure to provide Miranda warnings and that an unwarned confession obtained under such circs is always admissible.  Look for danger to officer or others.

4.6 6th Amendment

Prohibits the government for “deliberately eliciting” incriminating information from an “accused” in the absence of counsel.

· Found whenever police should have known their investigative tactic would lead to incriminating info from a charged Δ in the absence of counsel.

Triggered at indictment (grand jury) or arraignment (court proceeding) only.  Long detention periods don’t matter if not indicted.

· Adversary relationship has been cemented.

· Indictment warning not required.

4.6.1.1 Massiah v. U.S (US 1964, p. 719)

Δ retained lawyer, pleaded not guilty and was out on bail.  Government uses co-Δ to tape conversations.  Violation of 6th Amendment.

4.6.1.2 Brewer v. Willams (US 1977, p. 723)

Officer transporting Δ knew he was represented by counsel.  Tells Δ it would be the Christian thing to do to tell him where the body is.  Says not to answer and asks no questions.

Violation of 6th Amendment.  Here Williams could not without notice to counsel have waived his rights under 6th.

4.6.2 Waiver – 

· Cannot waive by talking to someone else (cellmate) if Δ doesn’t know they are a government actor + actor acts.  (Exploitation of opportunity wrong!)

· Only waiver if police take no action.  

· OK if informant not working for gov’t at the time statements are made.

2 differences from Miranda waiver –

1)  where suspect not told lawyer was trying to reach him.  Not valid waiver under 6th.

2) surreptitious conversation between undercover officer and suspect OK under Miranda, not OK under 6th .

Waiving after Invoking –

Can only waive by initiating conversation and knowingly and voluntarily waiving right.

· Must be clear, Δ must initiate, usually involves notice to counsel.

Invocation is offense-specific.  Police can seek a waiver for crimes other than charged!!

· Different offense if from different factual predicate than offense charged.  (McNeil)

Edwards does not protect unless right in invoked.

4.6.3 6th Amendment Exclusion

If rule of exclusion constitutionally-based b/c violation occurs at time evidence admitted, then

· No impeachment

· Fruits excluded

· No public safety excuse

Supreme Court has never decided.  

5 Identifying Suspects

6 Police Discretion

1)  Does 4th Amendment prohibit the conduct?

A)  Is govt intrusion a search or seizure?

i)  Search

Two prong test from Katz:

1) has Δ manifested a subjective expectation of privacy?


a)  has Δ taken affirmative steps to protect his privacy interest?  (window coverings?)


b)  abandonment? (Denies ownership, moved out?)


c)  open fields?  Not protected.  Curtilage is.  


2) is the expectation one that society is prepared to accept as reasonable?

            a)  access by members of public?  (Consensual electronic surveillance, bank records,  

                  telephone pen registers, trash, public areas, aerial surveillance)            


b)  investigation that can only uncover illegal activity (canine sniff, substance test, 

                 thermal detection)


c)  sensory enhancement (beepers, other, thermal detection)

d) private actors – OK as long as not agents.

e)  reopening packages – OK unless exceeds bounds of private search.  Home question.

f)  foreign officials – no search unless shocking or substantial US involvement.

g)  jails – no rights in papers or effects.  Limited rights in person.

h)  public schools and employees – rights, but search may be found reasonable.

ii) Seizure

Of person:  Would a reasonable innocent person feel free to leave?

Of property:  Has there been meaningful interference with an individual’s possessory interests?


B)  Was there p.c?



1)  Was information reliable?

If hearsay, 

· Use Agular-Spinelli as non-dispositive framework for analysis.

· Apply Gates totality of circs test – could any reasonable person have found that the hearsay was reliable. 



2)  Does it show a “fair probability” of criminal activity?



Search = f.p. area or container searched contains evidence of a crime.



Arrest = f.p. to believe person has committed crime.


SCt says warrant clause predominates – Searches and Seizures are presumed to be unreasonable unless carried out pursuant to a warrant.  Johnson
C)  Does the warrant clause apply?

If exception to the warrant requirement, only question is “was the search or seizure reasonable?”

Search –

· Terry Frisk – no p.c. req’d.  Totality of circs.  “Fair possibility”

· Reasonable suspicion that criminal activity is afoot for stop.

· Reasonable suspicion that person is armed and dangerous for frisk.

· Incident to Arrest  - “grab area” only, protective sweep to look for other people, passenger compartment + containers

· Automobile search

· Voluntary Consent

· Incriminating Object in plain view – Plain sight, Plain touch doctrines.

· Exigent Circumstances – hot pursuit, police & public safety, risk of destruction of evidence

· Search for “special needs” - purposes other than law enforcement – no pc 

· Is there a special need?

· If so, is search reasonable?

Seizure -

· Exigent Circs

· Terry Stop

· Arrest in Public

Felony – no warrant required.

Misdemeanor – warrant req’d unless seen by officer.

If arrested w/o warrant, entitle to prompt pc determination by magistrate.

D)  If so, was there a warrant?

· To arrest in home or overnight guest = arrest warrant; 

· To arrest in 3rd party home (not overnight) = search warrant.

E)  Did warrant describe places to be searched and property to be seized with reasonable particularity?

F)  Was s/s reasonable?

No if:

· Risky, such as warrant permitting surgery to extract bullet from suspect.

· Knock and announce no respected unless exigency.

· Excessively destructive (walls ripped out)

· Unnecessarily intrusive (mother and newborn at birthing clinic)

2)  Should evidence obtained by means of 4th Amendment violation be available as proof at trial?  (Does exclusionary rule apply?)

A) Has a search or seizure occurred?

B)  Does the person have standing?  (Katz test – legitimate expectation of privacy in area searched?)  Have personal rights been violated?

No – business guest

· C) Is there sufficient connection between proffered evidence and an illegal search and seizure?

· Δ can challenge derivative evidence only if he has the right to object to the illegal s/s.

1)  time betw. arrest and confession, 2) intervening event?  (Not Miranda), 3) officer’s purpose

· Warrantless arrest in home = search.  Not illegal arrest if pc.  Does not taint confession!  (NY v. Harris)

· Willingness of witness breaks chain of causation.

D)  Independent Source or Inevitable Discovery?

E)  Impeachment purposes?  OK on direct or on cross.

F)  Good faith exception?  Was warrant flawed but police didn’t know?  Will apply so long as reasonable minds can differ about validity of warrant and officer did not lie or was not reckless.

Officer’s negligence OK.

Do cost/benefit analysis – does the deterrent effect outweigh the loss of testimony?

II)  5th Amendment

1)  Right to Remain Silent

A)  Does it apply to the proceeding?

B)  Does it apply to the person (individual or sole proprietorship, not partners/corp. evenif single owner) – Collective entity rule – collective entity doesn’t have privilege.

C)  Compulsion?

D)  Testimonial?

E)  Incriminating?

2)  Confessions

A)  Fifth Amendment
C)  Due Process: Totality of Circumstances: Was it voluntary?  If so, admissible.  Look at:

1)  personal characteristics of Δ – can play on weaknesses, but can’t magnify them.

2)  conduct of police – deception OK, not OK only if specific promise for exchange not kept.

3)  circs surrounding confession

Applies b/c 6th only applies after Δ has been charges, and can waive Miranda (5th)

There must be coercion – doesn’t matter if Δ is crazy, drunk, etc. if confession purely voluntary.

7 EXAM REVIEW

1994 exam on file:

1)  Imagine you are the staff counsel for a Senator, writing a memo re Constitutional implications (crim pro only) of these proposals:

a)  Dogs taken to various locations and walked by telephone booths to see if the dogs bark, thus alerting to presence of cocaine.  Can the police do that?

Katz issue – is there a search?

1)  has person manifested a subjective expectation of privacy?

2)  that society is prepared to accept as reasonable?


If action is sui generis, can only reveal the presence of contraband (drugs).

But would all uses of the dogs not be considered a search?  (Include other, lower court cases that suggest that some dog sniffs are searches.)  In Katz, telephone booth had a legitimate expectation  of privacy.  People, not places, are protected.  But likely more like a piece of luggage than a home.  Likely not a search.

b)  The gov’t uses a device to hear 25% better to listen through hotel walls for drug transactions.  

Katz issue – is there a search?

1)  subjective expectation of privacy?  Yes, like a home.

2)  reasonable?  Yes, 

Binoculars, flashlight, telescope cases – if technological augments a normal sense, OK – not a search.  Telescope too much b/c couldn’t see object without it.

Look at Kyllo (comes after Dow) – if technology used to learn of something not otherwise obtainable w/o physical intrusion into house, and is not in general public use, then a search – not OK.

Here, 25% is kind of low augmentation.  Normally govt is allowed to use devices that augment only a little.  Might be more like a flashlight than a telescope.

Don’t do a separate reasonableness analysis – 2nd prong of Katz is enough.

Dow Chemical – govt using camera to take magnification photographs from plane of Dow’s curtilage.  Court had no 4th amendment problem, not a search.  No legitimate expectation of privacy b/c possible to see what was on the ground (by member of public).

2)  Search warrants – 

1)  for Oprah’s home (suspect), for Archbishop Joe’s house (not a suspect).

Informant named Phil.

A)  Would you grant the warrant for Oprah’s house?

a)  Is there probable cause?

1)  Aguilar - Spinnelli test –Even though overruled, courts still use it as a starting place in cases involving informants.  Do analysis –

1) Reliable of informant.  

Which category is informant in?

First prong likely satisfied.

2)  Reliability of information –

direct statement of personal knowledge (saw it) or wealth of detail that shows personal knowledge.  Here, likely not enough detail – (contrast with Dean Young’s bathroom where there is a Black Letter Criminal Procedure book hollowed out containing drugs.)  2nd prong likely not met.

Not the end of the analysis:

2)  Strong prong1/weak prong 2 can be overcome by corroboration.  Corroboration has to be either:  1)  substantial, 2)  corroborative of suspicious facts (not just innocent activity)

Not the end of the analysis:

3)  Illinois v. Gates – totality of circumstances.  State the facts that support pc.  (Corroboration under totality of circs does not have to be of suspicious activity?)

B)  Would you grant the warrant for the archbishop’s house?

a)  Difference between Oprah and Joe is that what police are seeking is different, and Oprah is a suspect while Joe is a third-party.  

Therefore, the issues are:

1)  whether probable cause can carry over from Oprah can be applied to a third party (reasonable cause)  Zurcher case.

2)  what can be seized by the govt – “fruits and instrumentalities of the crime”, or “mere evidence.”  The Mere Evidence rule said mere evidence would not be seized.  Now, Warden v. Hayden allows “fruits and instrumentalities of the crime” to be seized.  

Do probable cause analysis via totality of circs – is there a fair probability that evidence is going to be in Joe’s home?  Likely still reasonable even though a home.  

Likely not a particularity issue here.

3)  Tanya at trial for possession of:

A)   plastic bag of coins seeks to suppress:


1)  Was stop permissible in the first place?

Terry – 

Stop - reasonable suspicion that criminal activity is afoot.  

· Likely original stop was unconstitutional b/c no evidence of criminal activity.  No grounds to pull her over.

Frisk – reasonable suspicion that suspect is armed and dangerous?

· May be OK due to exigent circumstances.

Stop was unconstitutional, frisk was not.  

Does this evidence have to excluded?

· Majority opinion in Terry did not address this, but Harlan’s concurring opinion did.  Said legitimacy of frisk depends on legitimacy of the stop.

· Fruit of the poisonous tree?  Brown, Wong Sung.

· Inevitable discovery doctrine likely applies.

**B)  jar of coins in trunk, search occurred after arrestee taken away from scene.  

Therefore, not a search incident to arrest (Belton – grab area).  

Hatchback in grab area?

Not an inventory search – here not a standard police procedure.

The Carroll doctrine –  no warrant needed to search automobiles.

1)  pc – likely yes.  Here, reliable informant.  

2)  exigency - moveable

If you consent to have your car searched, you have consented to having trunk searched.

But, can withdraw consent at any time.

Multiple choice questions –  Look to see if Salzburg has MC questions on file.
1)  What happens if the police know what they want to search, but the magistrate writes down the wrong address on the warrant.  Police go to the right place.

d)  is the best answer

2)  Greenwood case.  Police picking up garbage from the street.

d) is the best answer

3)  Suspect arrested, given Miranda warnings, invokes right to counsel.  Police continue to ask questions and she confesses.

d) is the best answer.

4)  Arrested for driving w/o valid license.  Car taken to station.  Routine inventory search conducted 48 hours later.  Find counterfeit money.

a)  best answer

5)  Δ moves to suppress records on ground he was compelled to make them by govt.

b)  Required records exception.

6)  


