CRIMINAL PROCEDURE OUTLINE – Professor Cheh
CONFESSIONS AND INTERROGATIONS

Voluntariness of Confessions – Due Process Clause
· FACTORS in determining voluntariness – TOTALITY OF CIRCUMSTANCES 
· Conditions of Suspect

· Age, mental capacity, education, experience with criminal justice system, physical state, mental state

· Conditions of Interrogation

· Length of detention, deprivation of food, sleep, drink, contact with outside world

· Interrogation Tactics

· Relay questioning, length of interrogation, use of force or threat of force, giving of Miranda rights, lying or trickery by police (see below)
· Confessions MAY NOT be coerced:

· Through brutality and violence

· Brown v. Mississippi (1936)

· Through credible threats of violence

· Arizona v. Fulminante (1991)

· Informant (agent of police) implicitly threatens D – tells him he will not help him avoid violence from other inmates unless D confesses

· Through constant, sustained pressure in interrogation

· Watts v. Indiana (1949)

· Questioning constant for 6 days, where D deprived of food and sleep and held incommunicado in solitary confinement

· CANNOT have violation of Due Process Clause absent state action (“coercive police activity”)

· Colorado v. Connelly (1986)

· Do not look at voluntariness unless there is some claim of police coercion 

· Outrageous conduct by private party in eliciting confession does NOT render confession involuntary (AS LONG AS private party not agent of police) 

Trickery and Deceit

· Only ONE FACTOR in totality of circumstances

· TOTALITY OF CIRCUMSTANCES

· Frazier v. Cupp (1969)


· Police falsely tell suspect that co-suspect has confessed

· Given other factors, lying by police NOT ENOUGH to render confession involuntary

Promises

· Promises of leniency often viewed as ONE FACTOR in totality of circumstances

· SPECIFIC promises usually render confession INVOLUNTARY as result of police coercion

· Promise not to prosecute, promise of specific sentence

· Even if promise kept, confession involuntary if promise made by officer who did not have authority to make the promise

· Different from plea bargain because of ABSENCE OF COUNSEL – subjects Ds to coercion

Miranda v. Arizona and its Requirements – 5th Amendment Self-Incrimination Clause
· Applies only to CUSTODIAL INTERROGATION (inherently coercive environment)

· NOT on-the-scene questioning – no custody

· NOT volunteered statements – no interrogation
· Miranda v. Arizona (1966)

· Because custodial interrogation (incommunicado) is inherently coercive, suspects compelled to incriminate themselves UNLESS given specified warnings (no individualized showing of coercion necessary):
· See warnings below
· Procedure after invocation of rights:

· If at any time suspect indicates he wishes to remain silent, interrogation MUST CEASE IMMEDIATELY

· Miranda is CONSTITUTIONAL DECISION derived from the 5th Amendment

· Congress CANNOT limit the requirements of Miranda
· Dickerson v. United States (2000)
The Required Warnings

· Miranda v. Arizona (1966)
· Right to remain silent
· Informs suspect of privilege and shows that police willing to respect this right
· Anything suspect says can and will be used against him in court
· Consequences faced by waiving privilege 
· Right to counsel
· Right to have counsel appointed if indigent
· Duckworth v. Eagan (1989)

· Suspect advised of right to remain silent, right to attorney, and that if he could not afford an attorney, one would be provided for him “if and when” he went to court
· Argument that implied that suspect had no right to an attorney until going to court (i.e. no right to counsel during interrogation)
· NO – SATISFIES Miranda
· Instructions AS A WHOLE told suspect that he didn’t have to answer questions until he spoke with a lawyer and that he could stop answering at any time if he wanted to speak with a lawyer
· NO OBLIGATION that police immediately provide lawyer – BUT have to CEASE INTERROGATION if suspect asks for lawyer
· NOTE:
· Would NOT have satisfied Miranda if instructions AS A WHOLE implied that there was no right to counsel until AFTER police interrogation
· Other Requirements:

· Language that can be understood by particular suspect
· Take into account intelligence and native language
· Proving That Warnings Were Given:

· Testimony of officer sufficient, even if contradicted by D, BUT
· Precise nature of warnings must be given in record
· Compliance with Miranda, including presence of adequate waiver, need only be proved by preponderance of the evidence
· Where oral and written warnings given and one defective but other correct, correct one is sufficient to repair damage caused by incorrect instructions

Invocation of Privilege
· TOTALITY OF CIRCUMSTANCES, but no formal language necessary

· If something unclear, police should ask for clarification!

· Refusal to sign written statement does not impeach validity of suspect’s waiver with respect to oral statements

· Refusal to answer certain questions is NOT assertion of right to silence

· Suspect must refuse to answer ANY questions

· Must be invoked DURING CUSTODIAL INTERROGATION

· McNeil v. Wisconsin (1991) – DICTUM

· So suspect who asserts right to counsel, then leaves, may be interrogated upon his subsequent arrest

· Davis v. United States (1994)

· Suspect waived Miranda rights, then stated “maybe I should talk to a lawyer.”  Officer took short break, questioned for an hour more, then terminated when suspect unequivocally asked for a lawyer

· NOT VALID INVOCATION of right to counsel

· Reasonable officer would know that suspect MAY be invoking right to counsel – good practice would be to clarify, but not REQUIRED

CUSTODY

· STANDARD:

· Whether a reasonable innocent person in the suspect’s position, given the surrounding circumstances, would feel that he was free to leave

· Stansbury v. California (1994)

· SUBJECTIVE beliefs of police that suspect is target NOT relevant to inquiry because does not affect suspect’s reasonable beliefs

· Deprivation of freedom of action in any significant way

· Beckwith v. United States (1976)

· 2 IRS agents questioning suspect in his own home – congenial atmosphere and no coercive tactics

· Oregon v. Mathiason (1977)

· Suspect came voluntarily to police station, informed he was suspect, questioned in closed room

· NO CUSTODY because not deprived of freedom to leave

· Factor = that D was actually allowed to leave after interrogation – was not arrested

· FACTORS in determining custody:
· Place of Interrogation 

· Room, familiarity of surroundings, police domination

· Time of Interrogation

· Early morning hours may make custodial – depends on necessity

· Persons Present at Interrogation 


· Incommunicado interrogation necessary for Miranda to apply, so presence of friends/neutrals weighs strongly against custody finding – balance of power between police and friendlies

· Length and Form of Questions

· Briefer, less involved (more general), less accusatory – weigh against finding of custody

· Seeking Police Aid and Initiating the Interview

· If suspect initiates meeting, weighs against finding of custody

· Lack of Arrest After Interview

· STRONGLY supports finding that interrogation non-custodial

· But NOT vice versa – if arrested, DOES NOT mean there was custody

· Statements to Undercover Agents

· Can NEVER be custodial – standard depends on state of mind of suspect, who doesn’t know he’s talking to police – can’t be inherently coercive

· Illinois v. Perkins (1990)

· Undercover police officer elicits incriminating statements from suspect in jail

· NOT CUSTODY

· Judged from suspect’s perspective, and suspect didn’t know he was talking to police, so not inherently coercive

· (Even though in jail – this case looks at interplay between custody and interrogation – while both technically satisfied, not enough to trigger Miranda)

· Also, in jail awaiting trial, NOT incarcerated – distinguishable 

· Statements After Traffic Stop and During Stop-and-Frisk

· Usually held non-custodial, UNLESS starts to become more like formal arrest

· Berkemer v. McCarty (1984)

· Suspect stopped for erratic driving – asked questions and gives incriminating responses

· NOT CUSTODY

· Temporary and brief seizure, suspect knows he will be free to leave soon, occurs in public, so not police dominated and less coercive

· CUSTODY ONCE TAKEN TO JAIL

· As soon as traffic stop starts to show signs of being custodial, Miranda warnings must be given

· Once suspect’s freedom of action is deprived to the point that he reasonably believes that he will not shortly be free to leave

· Indicia of Arrest

· Restraint usually indicate custody

· Physical, such as handcuffs

· Non-physical – holding gun on suspect, threats, orders 

· BUT ABSENCE of physical restraint DOES NOT automatically render interrogation non-custodial

· FACTORS:

· Suspect armed, frisked, searched, demeanor of officer
· What was suspect told?

· Informing suspect that he is not under arrest and is free to leave fairly definitively renders non-custodial

· Informing suspect he is under arrest establishes custody

· Gratuitous giving of warnings

· Does not establish custody, and may weigh in favor of finding of no custody because of demeanor of officer
· Emergency Questions

· New York v. Quarles (1984)

· Public safety exception to Miranda
· D arrested, police did not give warnings and asked where weapon was (stashed in public store)

· EVEN THOUGH CUSTODY and INTERROGATION, Miranda N/A

· Need to protect 5th Amendment rights of suspects outweighed by need to protect public at large

INTERROGATION

· STANDARD – TWO-PRONG TEST – Rhode Island v. Innis (1980)
· Actual questioning by the police (express questioning)?

· If NOT...

· Were actions or words on the part of the police ones which the police should have known were LIKELY TO ELICIT AN INCRIMINATING RESPONSE from the suspect?

· Reasonable person standard – officer’s point of view
· Can take into account effect particular characteristics of the suspect if it bears on whether police should have known actions/words would elicit incriminating response (only if police knew characteristic and preyed upon it)

· Rhode Island v. Innis (1980)

· Suspect in police car, police engage in conversation about how little girl may shoot herself with murder weapon – D leads them to weapon

· NO INTERROGATION

· NO express questioning

· Police had no way of knowing their conversation would elicit incriminating response

· Short, natural conversation

· No calculation to have effect on suspect

· No indication that suspect particularly susceptible to comments about danger to children or that he was unusually upset or disoriented at time of arrest

· Confronting Suspect with Evidence Against Him
· Usually considered interrogation (likely to elicit incriminating response), BUT

· If police involved in routine booking procedures, volunteered statements admissible (no interrogation)

· Statements in Response to Statements by Others

· Arizona v. Mauro (1987)
· Wife asked to speak to D.  Conversation recorded (wife was co-suspect) and incriminating statements made

· NO INTERROGATION

· Police did not send the wife to talk to the husband

· Noninterrogation Questioning – EXCEPTIONS to Miranda Requirement
· Threshold and Clarifying Questions

· Clarifying what volunteered confession refers to

· Admissible if questions asked during volunteered statement AS LONG AS questions neutral, intended to clarify, and NOT designed to expand scope of volunteered statement

· Spontaneous Questions

· On-the-scene questioning – “astonished jailer”

· What’s going on here, etc.

· Routine Questions and Booking Procedures

· Legitimate administrative purpose

· Name, address, medical ailments, etc.

· Heavy focus on lack of focus and intent to elicit incriminating statement

· Pennsylvania v. Muniz (1990)

· Drunk driver

· Booking questions NOT INTERROGATION, BUT

· INTERROGATION when police asked what the date of suspect’s 6th birthday was

· Emergency Questions

· New York v. Quarles (1984)

· Public safety exception to Miranda
· D arrested, police did not give warnings and asked where weapon was (stashed in public store)

· EVEN THOUGH CUSTODY and INTERROGATION, Miranda N/A

· Need to protect 5th Amendment rights of suspects outweighed by need to protect public at large

The Adequacy of Waiver
· STANDARD for finding of adequate waiver – North Carolina v. Butler (1979)

· Whether D knowingly and voluntarily waived his rights

· Silence NOT enough, but silence PLUS knowledge IS ENOUGH, if shown 
· Determination of knowing and voluntary waiver:

· Burden on government by preponderance of evidence
· TOTALITY OF CIRCUMSTANCES.  FACTORS:

· Condition of suspect:

· Age, mental capacity, intoxication, effect of injury, extensive criminal experience

· Selective exercise of certain rights

· Motive to make a statement

· MENTAL CAPACITY:

· If suspect mentally competent to understand warnings but does not ACTUALLY understand them, statements still admissible

· Presumption that competent person understands warnings – otherwise everyone would claim they didn’t get it

· Depends ONLY on mental state of D

· Therefore, failure of police to inform D that lawyer trying to contact him IRRELEVANT to voluntary waiver determination

· Moran v. Burbine (1986)

· IMPLIED WAIVER

· TOTALITY OF CIRCUMSTANCES – clear manifestation of knowing intent to waive

· Rules:

· CANNOT be inferred from total silence unaccompanied by any coherent gesture

· When clear that suspect has been fully apprised of rights, ANY reasonable verbal acknowledgement of understanding or willingness to speak is acceptable

· Most common situation – suspect read rights, says he understands, then immediately makes statement
· May be non-verbal – nod or shrug

· Signing of written waiver usually sufficient if suspect is LITERATE

· OK if signed after confession AS LONG AS oral warning and waiver BEFORE confession

Effects of Interrogation After Invocation of Rights – Waiver After Invocation

Right to Counsel

· After right to counsel invoked, police PROHIBITED from further police-initiated questioning, even if they re-warn

· Edwards v. Arizona (1981)
· Rule applies even if officer seeking to question suspect is questioning about a different crime – 5th Amendment right to counsel NOT OFFENSE-SPECIFIC

· Arizona v. Roberson (1988)

· Rule applies even if suspect has spoken to a lawyer – no police-initiated questioning until lawyer ACTUALLY PRESENT

· Minnick v. Mississippi (1990)

· Once right to counsel invoked, government has burden of showing KNOWING AND INTELLIGENT relinquishment of rights

· HIGHER STANDARD than voluntariness inquiry

· HOWEVER, once suspect re-initiates conversation, police may attempt to secure waiver (initiation of conversation is NOT ITSELF WAIVER) – Oregon v. Bradshaw (1983)

Right to Silence

· Can be waived at any time by suspect after invocation, even if police reinitiate questioning after adequate period of time (several hours) – Michigan v. Mosley (1975)

· NOTE that successive attempts by police to interview suspect will be viewed with caution

· NOT NECESSARY to rewarn, but is good practice and will weigh in favor of finding of adequate waiver

Other Miranda Issues


Miranda Warnings in Misdemeanors and to Juveniles

· Misdemeanors

· Miranda rights apply to ALL crimes, including minor traffic offenses

· HOWEVER, note that no Miranda warnings required at traffic stop because non-custodial

· Juveniles

· Full constitutional protections not required by Supreme Court in juvenile proceedings – goal more to get confession and do rehabilitation

· HOWEVER, some STATES require full warnings in juvenile cases

Miranda and Interrogations by Persons Other Than Law Enforcement Officers
· Miranda applies ONLY to law enforcement officers, NOT to private citizens

· Depends on precise technical definition of interrogator’s status – e.g. where parole officers given statutory police powers, Miranda applies

· HOWEVER, police MAY NOT use private citizens or foreign officers as their agents in order to avoid Miranda requirements

· NOTE:

· NOT applicable to police officers from foreign jurisdictions or police officers in foreign countries

· No deterrent effect of exclusionary rule

Miranda and the Suspect Who Does Not Need the Warnings

· EVERYONE must be given warnings – EXPLICIT in Miranda opinion

· Educational status IRRELEVANT!

· Where suspect interrupts and says he knows his rights, police should insist on repeating them to avoid complications

· HOWEVER, if suspect actually recites the rights or otherwise shows that he actually knows what they are without having them read, then don’t have to actually read them

The Sixth Amendment Right to Counsel 
Attachment of the Right

· 6th Amendment right to counsel attaches upon initiation of adversary judicial proceedings and remains through any CRITICAL stage of the judicial proceeding
· Massiah v. United States (1964) – indictment
· Brewer v. Williams (1977) – appearance in court

· Kirby v. Illinois (1972) – above, PLUS arraignment or preliminary hearing

· Courts divided about whether actual court appearance necessary 

· Issuance of arrest warrant OK?  Most courts say no because does not indicate that prosecutor is involved

· DOES NOT ATTACH prior to initiation of formal judicial proceedings

· Therefore, if accused has counsel and has expressed desire not to be questioned outside presence of counsel, MAY STILL BE QUESTIONED outside presence of counsel if non-custodial (5th Amendment) and no initiation of formal criminal proceedings (6th Amendment)

· Right exists at ANY CRITICAL STAGE of the judicial proceeding

· Analyze ALL pretrial confrontations and determine whether presence of counsel necessary to preserve D’s right to fair trial

Invocation of the Right

· Supreme Court REJECTED idea that no police-initiated questioning can occur after ATTACHMENT of 6th Amendment right to counsel

· Privilege must be INVOKED to be applicable

· Patterson v. Illinois (1988)

· Like invocation requirement in Miranda and Edwards
Waiver of the Right

· Like Miranda waiver, must show knowing and intelligent relinquishing of right

· Must have AFFIRMATIVE WAIVER

· Brewer v. Williams (1977)

· D turned himself in for murder after consulting with lawyer.  Arraigned, then needed to be transported 100 miles by car with police.  Lawyers repeatedly told D and the police not to talk.  During car ride, police appealed to D’s religious convictions and he led them to the body
· STATEMENTS INADMISSIBLE 

· Right to counsel was exercised and no affirmative waiver!

· Right to counsel WHENEVER government interrogates him – Massiah
· State has burden of showing waiver – no evidence in this case

· Simply talking to the police is NOT WAIVER

· In postindictment questioning, waiver of Miranda rights sufficient to constitute waiver of 6th Amendment right to counsel

· Patterson v. Illinois (1988)

· D indicted.  Neither had nor requested counsel.  Agreed to talk without presence of lawyer in response to Miranda warnings.

· STATEMENTS ADMISSIBLE

· Because D was informed of 5th Amendment right to counsel and failed to invoke, sufficient WAIVER of 6th Amendment right to counsel

· NOTE:

· Courts DIVIDED about whether police were required to inform D of the pending indictment (which they did in this case)
· Miranda does not ALWAYS suffice to satisfy Massiah
· For example, if lawyer was trying to contact D and police did not inform D, result may not be the same as under Miranda, where only the knowledge of D is at issue
· Escobedo v. Illinois (1964)
· Once 6th Amendment right to counsel has been INVOKED, NO police-initiated questioning until counsel present 

· Michigan v. Jackson (1986)

· ONLY statements obtained as a result of D’s initiation of conversation (affirmative waiver) would be admissible
· Analogous to 5th Amendment ruling in Edwards v. Arizona

· Massiah has NOT been extended to exclude volunteered statements
Violations of the Right

· Applies to actual interrogation in jailhouse AND surreptitious interrogation, regardless of custody situation – any DELIBERATE ELICITATION of statement in absence of counsel

· Massiah v. United States (1964)

· D arrested, indicted, retained lawyer, and was let out on bail.  While out on bail, co-defendant agreed to cooperate with police and bugged his car, from which incriminating statements were obtained that were used to convict D

· VIOLATION of 6th Amendment

· Agent of police interrogated D outside presence of his lawyer AFTER he was indicted – statements inadmissible

· (Police can continue investigation, just can’t use statements against D at trial)

· State has affirmative obligation not to act in a manner that circumvents the protections afforded criminal Ds by the 6th Amendment right to counsel

· Maine v. Moulton (1985)

· D arraigned and let out on bail.  D sets up meeting with co-defendant who, unbeknownst to D, is cooperating with police and taping conversations.

· STATEMENTS INADMISSIBLE

· Police deliberately circumvented 6th Amendment protections because they knew D was unaware that co-defendant was police agent and knew D would make incriminating statements to him

· (Police may continue to investigate, but statements NOT ADMISSIBLE in PENDING cases)

· Inadmissible EVEN THOUGH police did not initiate the meeting or elicit incriminating responses

· STANDARD:

· “knowing exploitation . . . of an opportunity to confront the accused”

· NOTE:

· STANDARD would not be satisfied if accused makes statements to person who becomes police informer AFTER admissions made

· HOWEVER, setting up “listening post” informant is not DELIBERATE ELICITING of incriminating statements

· Kuhlmann v. Wilson (1986)

· Informant did not say anything and was instructed not to by police.  Instead, just listened and repeated D’s incriminating statements.  

· ADMISSIBLE because no state action to violate 6th Amendment right

Remedy for Violations

· EXCLUSION of the statements in PENDING proceedings ONLY (subject to exclusionary rule)

· Maine v. Moulton (1985) (above)
Offense-Specificity

· 6th Amendment right to counsel is OFFENSE-SPECIFIC – D MAY be questioned about crimes other than the crime charged outside presence of counsel

· McNeil v. Wisconsin (1991)

· Because purpose of 6th Amendment is to protect D in adversary proceedings where government trying to hurt him – N/A where no charges have been filed

· Where D invokes right to counsel at bail hearing, invoking 6th Amendment right to counsel for THAT CHARGE, NOT invoking 5th Amendment right to counsel for all custodial interrogation
· How to define “offense” to determine if right applies to questioning about particular incident
· Texas v. Cobb (2001)

· Blockburger Double Jeopardy Clause test

· Look at “four corners” of charging document to determine separate offense, OR

· Where same act/transaction constitutes violation of two separate statutory provisions, look to see whether one requires proof of a fact that the other doesn’t (even ONE FACT DIFFERENT makes it different offense)
· HARD STANDARD FOR DEFENDANTS:

· If offense has not been charged, EVEN if arises from same incident as offense charges, police MAY question about it outside presence of counsel

· UNDERCUTS right to counsel – allows prosecutor to manipulate

Validity of Interrogations After Illegal Arrest or During “Unnecessary Delay” in Taking Arrestee Before Committing Magistrate

· Federal Court Rule – not constitutional so N/A to states

· If interrogation elicits confession after illegal arrest or during unnecessary delay, the confession INADMISSIBLE, regardless of voluntariness or trustworthiness
· Exercise of “supervisory authority” over lower federal courts

· McNabb v. United States (1943)

· Mallory v. United States (1957)

EYEWITNESS IDENTIFICATION PROCEDURES
The Right to Presence of Counsel – 6th Amendment
· Participation in lineup DOES NOT violate 5th Amendment right against self-incrimination

· D not required to say or do anything in lineup that incriminates him (no coercion)
· Participation in lineup is CRITICAL STAGE of judicial proceedings, such that right to counsel applies during the lineup – per se exclusionary rule if counsel not present
· United States v. Wade (1967)

· Counsel necessary to protect against suggestive techniques

· Participants and suspects unlikely to be trained to detect this

· If D claims unfairness, jury unlikely to believe him

· Absence of counsel deprives D of only opportunity to meaningfully attack the credibility of courtroom ID at trial

· Where counsel not present, out-of-court ID PER SE INADMISSIBLE

· Suggestive in this case 

· Prior to lineup, D in custody of FBI agent in view of witnesses

· HOWEVER, in-court ID may be ADMISSIBLE – see below

· If 6th Amendment right to counsel has NOT YET ATTACHED (prior to formal initiation of judicial proceedings), then no per se exclusionary rule if counsel not present at ID procedure

· Kirby v. Illinois (1972)

· NO PER SE EXCLUSION, BUT

· Still analyze any pretrial confrontation for suggestiveness – just not a 6th Amendment issue

· Constitutional balance between right of suspect to be free from prejudicial procedures and interest of society in prompt and purposeful investigation of unsolved crime

· LIMITATIONS on right to counsel at lineups:

· The only CRITICAL STAGE is the actual confrontation between D and the witness – this is where defense counsel necessary to prevent suggestiveness

· THEREFORE, NO right to counsel when police talk to witness before lineup or when police interview witnesses immediately after lineup
Waiver of Right to Presence of Counsel

· Privilege MAY be waived

· Must be VOLUNTARY waiver

· D must be informed of 6th Amendment right to counsel AT THE LINEUP

· Miranda warnings alone NOT sufficient

Photo Spreads and Other ID Procedures Not Involving Presence of D

· STANDARD for determining right counsel:

· Whether confrontation by counsel at trial can adequately be used as substitute for confrontation by counsel at the pretrial confrontation

· United States v. Ash (1973)

· D does not have right to be present at photo array showing, so no need for counsel to advise him

· Cross-examination just as effective to impeach ID

· Fewer opportunities for suggestiveness and easier to re-create at trial

Admissibility of In-Court Identification

· Violation of right to counsel at lineup results in PER SE EXCLUSION, BUT

· If the out-of-court ID has been stricken as a violation of the right to counsel then still look for INDEPENDENT SOURCE to admit the in-court ID
· United States v. Wade (1967)

· Wong Sun test – government given opportunity to prove, by clear and convincing evidence, that in-court ID based on observation of the suspect OTHER THAN in the lineup

· TEST = Whether, given the illegality of the primary act, the evidence to which the instant objection has been made came from exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint

Suggestiveness in Eyewitness Identification Procedures – Due Process Clause
· STANDARD = whether the ID procedure was so unnecessarily suggestive as to give rise to a very substantial likelihood of irreparable misidentification – Simmons v. United States (1968)

· TWO-PRONGED TEST – Manson v. Brathwaite (1977)

· Whether ID procedure unnecessarily suggestive
· Balancing – suggestivity v. necessity – TOTALITY of circumstances

· IF SO, whether ID reliable anyway – see below
· If NOT, then admissible, and jury can evaluate suggestiveness as a factor going to the WEIGHT of the evidence, NOT ADMISSIBILITY

Suggestiveness

· Look at what witness sees, then ask which of the persons in the lineup stands out

· May depend on what witness has previously said:

· If all persons in lineup wearing glasses, but only one wearing hornrimmed glasses,

· May be OK if witness simply said suspect wearing glasses, BUT

· NOT OK if witness said suspect was wearing hornrimmed glasses

· Street corner poll
· Present picture of lineup to group of strangers and inquire whether they can tell which person is the suspect

· Police indirectly telling witness which particular candidate is the suspect
Necessity of Suggestiveness

· May not be due process violation if NECESSARILY suggestive (as opposed to UNNECESSARILY)
· Necessity:

· May depend on D:

· D is very tall, very short, has prominent scars or tattoos or other distinctive characteristics difficult to replicate, draws attention to himself

· May depend on witness:

· Stovall v. Denno (1967)

· Couple assaulted by D – husband dead and wife in hospital.  D arrested and brought to hospital alone, where wife ID’d him.  Later made in-court ID.

· Under totality of circumstances, not unnecessarily suggestive – suggestivity necessary in this case:

· Wife was only person who could ID perpetrator and may have been dying, hospital not far from jail, regular lineup out of the question given the circumstances
Reliability

· Even if unnecessarily suggestive, still look to reliability of the identification
· TOTALITY OF THE CIRCUMSTANCES – Factors (Manson v. Brathwaite (1977)):

· Opportunity to view perpetrator at time of crime

· Distance, lighting, directness, amount of time

· Degree of attention

· Passerby or direct observer?  Experience of observer – trained police officer, etc.

· Accuracy of description

· Time between crime and description, level of detail, matching of D to previous description

· Witness’s level of certainty

· Time between crime and confrontation

Admissibility of In-Court ID
· Even where out-of-court ID deemed overly suggestive and unreliable, still look to INDEPENDENT SOURCE when determining admissibility of in-court ID – same reliability factors as above, and

· ID of any other person prior to lineup, failure to ID accused on any other occasion, presence of distinctive physical characteristics of the accused, prior acquaintance of witness with accused

· Where pretrial ID excluded but in-court ID allowed, defense has option of bringing out problems with pretrial procedure to impeach the in-court ID

· HOWEVER, once defense opens the door, prosecution can introduce ALL facts of the pretrial ID

· NOTE that regular in-court ID, when not preceded by any pretrial procedure, held to be admissible

· Defense or prosecution may request lineup to test witness identification – court’s discretion to allow

· Defendant has NO CONSTITUTIONAL RIGHT to a lineup, but usually defense will request one and prosecution will agree

EXCEPTIONS to General ID Rules

· Some courts hold single show-up ID near time of crime OK – recommended to insure accuracy

· Usually limited to within 2 to 3 hours after offense, while events fresh in witness’s mind

· Accidental ID’s which are not result of police action, admissible because can’t possibly be suggestive

· Police driving witness around canvassing neighborhood DOES NOT fit within this exception – police-sponsored procedure that may result in some suggestiveness

THE LAW OF ARREST, SEARCH, AND SEIZURE

Theoretical Framework

· 4th Amendment:

· Reasonableness Clause

· Right of people to be secure in persons, houses, papers, and effects, against unreasonable searches and seizures

· Warrant Clause

· No warrant shall issue but upon probable cause

· Supreme Court jurisprudence interprets 4th Amendment so as to make warrantless searches PER SE unreasonable, subject to many many exceptions

· Evaluating any fact pattern:

· Was there a search or seizure?

· If no, 4th Amendment N/A

· If yes, was the search reasonable?

· Was there a warrant?

· If yes, then valid UNLESS execution unreasonable

· If no, then per se unreasonable UNLESS exception satisfied:

· Arrest for felony or crime in progress – public place

· Arrest in home under exigent circumstances

· Search incident to arrest

· Search of vehicle stopped in transit – motor vehicle exception

· Seizure under plain view doctrine

· Emergency search

· Consent search

What Constitutes a Search or Seizure

· OLD DOCTRINE

· Must have physical trespass by government 
· CURRENT DOCTRINE

· Katz v. United States (1967)

· Violation of a reasonable and subjective expectation of privacy

· NO TRESPASS REQUIRED – strict requirement of “persons, houses, papers, and effects” rejected, though still sometimes invoked when the Supreme Court wants to manipulate the law
· Police eavesdrop on D’s conversations in phone booth and use statements against him – convicted of illegal betting

· Tapping of phone is SEARCH/SEIZURE because D had reasonable and subjective expectation of privacy

· NOT reasonable because NO WARRANT – per se unreasonable and no exception to warrant requirement satisfied

· SEIZURES in Terry Stops (must be justified by reasonable suspicion)

· Stop = officer, by means of physical force or show of authority, has in some way restrained the liberty of a citizen – “free to leave” test

· Where confined conditions other than caused by police activity, such as closed-in bus, “whether reasonable person would feel free to decline officers’ requests or otherwise terminate the encounter”

· Florida v. Bostick (1991)

· (If person free to leave or reasonable person would feel free to terminate the encounter, NOT seizure and no suspicion needed)

· THEREFORE, DO NOT need reasonable suspicion to stop and ask general questions or ask for ID, AS LONG AS police don’t convey message that compliance with request is required – NO COERCION ALLOWED
· Florida v. Bostick (1991)

· Command to stop and/or chase DO NOT give rise to seizure until the suspect yields

· California v. Hodari D. (1991)
No Reasonable Expectation of Privacy
· Bank Records

· United States v. Miller (1976)

· Because depositor takes the risk, in revealing affairs to another, that information will be conveyed by that person to the government

· Aerial Photographing of Property

· Dow Chemical Co. v. United States (1986)

· Aerial photographing of industrial property from altitudes as low as 1200 feet NOT SEARCH, even though owner took deliberate steps to ensure property not visible from public ways

· NO reasonable expectation of privacy because land is visible in the ordinary course of air traffic

· ALSO, equipment used not very highly sophisticated (not rare)
· Florida v. Riley (1989) – PLURALITY 
· Investigator flew helicopter over greenhouse at height of 400 feet and saw marijuana plants through gaps in roof

· NOT SEARCH because any member of the public could have flown over the property at that height according to FAA regulations

· ALSO, use of helicopters at that height not sufficiently rare to argue that expectation that no one would observe in this manner

· Burden on D to show that search occurred 

· Abandoned Property

· What is abandoned property?

· Property without claimant

· Because no person to claim violation of 4th Amendment 

· Property that person had intent to abandon

· Because no reasonable expectation of privacy, even though may be remaining property interest

· Property abandoned by suspect in response to illegal arrest or stop

· Where illegal police action triggered abandonment, evidence NOT admissible because obtained as a result of illegal search or seizure

· TRASH is abandoned property
· California v. Greenwood (1988)
· D’s trash searched, evidence of drug trade involvement discovered, used to establish probable cause to get warrant to arrest D.  Evidence admitted at trial to convicted D
· Was the trash abandoned property?
· Intent to abandon, so no reasonable expectation of privacy
· THEREFORE, NO SEARCH so can’t have violation of 4th Amendment
· Open Fields

· Entering into open fields (area outside curtilage) is NOT violation of 4th Amendment because NOT SEARCH
· Because property owners may not protect against trespass by ordinary persons, no reasonable expectation of privacy to invade
· What is open field?  Factors:
· Proximity to home of area claimed to be part of curtilage
· Whether area included within enclosure surrounding home
· Nature of uses to which area put
· Steps taken by resident to protect area from observations by people passing by
Reasonable Expectation of Privacy

· Where government uses equipment not in public use to perform the search
· Kyllo v. United States (2001)

· Thermal imaging technology used to detect marijuana plant heaters within the house (special considerations of privacy within the house)

· SEARCH because reasonable expectation of privacy where the technology used is not in public use

Warrants

Issuance Requirements for Valid Warrant
· Neutral judicial officer

· Sworn probable cause data

· Specificity 

· Reasonableness standard – describe residence to be searched and items to be seized

· Severability:

· Warrant severable UNLESS valid portion of warrant relatively insignificant

· Strike invalid part, then enforce valid part

· Other items may be seized pursuant to plain view doctrine

Execution of Search Warrants – REASONABLENESS 
· Even where warrant, so search is reasonable, must also look to reasonableness of the EXECUTION of the warrant

· Time Limits

· Prescribed by statute – sometimes “reasonable time”
· Nighttime Execution

· Sometimes prohibited, some jurisdictions have special procedures

· Notice and No-knock

· Knock and announce required UNLESS law enforcement interests establish reasonableness of unannounced entry. 

· BALANCING TEST, taking into account governmental interests in preservation of evidence and officer safety and individual privacy interests intruded upon by unannounced entry.  FACTORS:

· Danger to officers

· Danger of destruction of evidence

· Whether, under the circumstances, announced entry would be dangerous and/or futile – reasonable suspicion standard

· Property Damage

· Not necessarily unreasonable – must be EXCESSIVE

· Trickery and Force

· ALLOWED – usually all necessary force may be used and trickery allowed

· Persons and Places Subject to Search

· Any place or thing that falls within description of place to be searched, AS LONG AS item to be seized could possibly be located there

· Limited authority to detain people associated with premises, but SEARCHES of unnamed persons found on premises NOT justified – need independent basis for search

Probable Cause
Affidavits Based on Police Observations
· Must provide neutral and detached magistrate with sufficient facts to draw his OWN conclusion about probable cause

· Aguilar v. Texas (1964)

· Judge MAY NOT rely upon affirmance of the police’s belief or suspicion
Affidavits Based on Hearsay Information (Informants)
Old Standard – Two-Pronged Test
· Must evaluate 2 things:
· Truthfulness of the source of information, AND

· Adequacy of factual premises furnished by the source to support validity of source’s conclusion – Aguilar 
· Truthfulness of informant:

· Magistrate must be convinced of the informant’s reliability

· Must be given sufficient facts from which to judge FOR HIMSELF the honesty of the informant

· CANNOT rely on affiant’s assertion that source is reliable

· EXAMPLES OF CASES using this standard:
· Draper v. United States (1959) – SUFFICIENT 
· Reliability of informant:

· Gave accurate information for more than 6 months, AND

· Level of detail in tip gives rise to inference of reliability (insider knowledge).  
· Details of tip

· Told police D’s address and that D selling drugs.  Detailed where D had gone and when he would come back with drugs on train.  Physical description of D and how D walked.  
· Innocent Details of Tip Confirmed 

· Police conducted surveillance at train station and confirmed innocent details of tip, including D’s description and manner of walking

· Spinelli v. United States (1969) – INSUFFICIENT 
· Reliability of informant:

· No details, AND

· Insufficient information in tip to support inference of reliability (no insider knowledge)

· Details of tip

· No real facts, just assertion that tipster knows that D involved in bookmaking activity

· Innocent Details of Tip Confirmed?

· NO – none to confirm!

· Magistrate can also look at corroborating facts outside the tip (additional information supplied by the police)

· Spinelli v. United States (1969)

Current Standard – Totality of the Circumstances
· TOTALITY OF THE CIRCUMSTANCES TEST – Illinois v. Gates (1983)

· May look at two-pronged test above, BUT one prong may make up for the other

· E.g. if very strong basis of knowledge in the tip, may not need to independently evaluate the informant’s reliability, OR

· If informant very reliable, don’t need as much detail in the tip

· STANDARD:

· Common-sense determination of whether there is a substantial basis for concluding that a search would uncover evidence of wrongdoing

· Illinois v. Gates (1983)

· Anonymous tip by letter gave details of D’s drug operation, including travel dates, how drugs were transported, and where drugs were kept.  Gave D’s plans for the next couple days.
· Police did surveillance and confirmed some of the details of the tip.

· SUFFICIENT to support finding of probable cause:

· Even though no way to evaluate informant’s reliability (because anonymous), reliable because:
· Huge level of detail – insider information
· Future actions predicted – insider information
· Innocent details confirmed
· Case also concerned with DEFERENCE to magistrate – just need substantial basis for finding of probable cause

EXCEPTIONS TO WARRANT REQUIREMENT

Consent Searches – NO JUSTIFICATION NEEDED

· Search conducted subject to VOLUNTARY consent of person who has SUFFICIENT AUTHORITY over property

· Limits:

· Does NOT authorize police taking and carrying away any item which they come upon – must have individualized suspicion

· SUBJECT TO PLAIN VIEW, as long as probable cause to believe item is contraband or evidence of a crime

Voluntariness of Consent

· Similar to voluntariness of confessions under Due Process Clause – TOTALITY OF THE CIRCUMSTANCES – burden on government to show voluntary consent by preponderance of the evidence

· Schneckloth v. Bustamonte (1973)

· Take into account knowledge of D of right to refuse consent, coercive police tactics, subjective state of D making him prone to coercion

· NO NEED to advise Ds of right to refuse consent

· No because not inherently coercive like custodial interrogation

· Therefore, no need to show waiver of right to refuse consent

· Scope:

· Consenting party may limit scope or cut off search at any time

· Consenting to search of car is implicit consent to search containers within the car, AS LONG AS consenting party does not specifically limit scope

· Florida v. Jimeno (1991)

· Limitations:

· Deception

· No deception about legal principles

· Officers can’t lie about who they are to gain consent to enter

· HOWEVER, may enter under false pretenses if officer obtains permission to conduct illegal activity

· Threats or Violence

· Coercion – invalidate consent

· Illegal Detention or Arrest

· Renders subsequent consent invalid – fruit of illegal stop

· Warnings of right to refuse consent

· NOT REQUIRED

· HOWEVER, large factor in voluntariness determination if D in custody at time of consent

· ALSO, at traffic stop, DO NOT need to inform driver he is free to go before asking for consent

· Ohio v. Robinette (1996)

Sufficient Authority of Consenting Party
· STANDING is not an issue 
· If person who consented did not have sufficient authority to consent, then search invalid as to everyone who had a reasonable expectation of privacy in place searched

· STANDARD:

· Officers reasonably believe that the person consented has actual authority to consent to the search

· Illinois v. Rodriguez (1990) – APPARENT AUTHORITY
· Erroneous, but reasonable belief that person consenting has authority renders consent search VALID

· Because purpose of rules is to deter police misconduct
· REASONABLENESS of belief

· Even if person consenting says he lives there, may be other factors that lead police to believe no actual authority

· WHO HAS SUFFICIENT AUTHORITY to consent to search?

· Ds can’t attack their own authority to consent

· QUESTIONS:

· Did A have authority to waive B’s rights?, OR

· Did A have sufficient relationship to the property to render his consent effective?, OR

· Did B have such a reasonable expectation of privacy so as to render A’s consent ineffective?

· NOTE that Supreme Court has never framed issue this way

· Specific situations

· Consent valid:

· Co-tenants

· Spouse or lover – if lived there for sufficient period of time

· Parents and children

· Courts divided – may depend on whether owner (non-consenting) has exclusive control of the area to be searched

· Drivers consenting to search of passenger’s belongings

· Courts divided

· Yes because driver has control over car

· No because police have reason to believe driver has not authority over object to be searched

· Consent invalid:

· Landlord consenting to search of tenant’s apartment

· Hotel owner consenting to search of guest’s rented room

· University officials consenting to search of student’s dorm room

The Law of Arrest – PROBABLE CAUSE NEEDED
Effect of Unlawful Arrest

· Unlawful arrest WILL NOT AFFECT power to prosecute!

Warrant Requirement

· Arrest warrant NOT NEEDED for felony arrests in public places – EXCEPTION to warrant requirement

· United States v. Watson (1976)

· Arrest warrant ABSOLUTELY REQUIRED for arrests inside the home, UNLESS exigent circumstances

· Payton v. New York (1980)

· To enter home to arrest, must have probable cause validated by arrest warrant, and officers must have reasonable belief that the suspect is within the home

· In addition, cannot enter the home of a 3rd person to arrest the suspect in the arrest warrant without a SEARCH WARRANT (absent exigent circumstances)

· Steagald v. United States (1981)

· Therefore, you have to have probable cause to believe the suspect is inside the home of the 3rd party – protects 3rd party’s 4th Amendment rights

Exigent Circumstances Justifying Entry to Arrest Absent Search Warrant

· Hot Pursuit

· United States v. Santana (1976)

· Where suspect standing at threshold of house in plain view, then retreated inside upon seeing the officers

· RULE:

· If arrest set in motion in public place, accused can’t defeat it by escaping to private place

· Danger that suspect will destroy evidence, etc.

· FACTORS for finding exigent circumstances – Minnesota v. Olson (1990):

· Hot pursuit

· Imminent destruction of evidence

· Need to prevent suspect’s escape

· Risk of danger to police or other persons inside or outside dwelling

· Whether police had any other option

· If they could just wait outside home for suspect to come out, should do that

· If NOT hot pursuit, must have PROBABLE CAUSE to believe that one of the above factors is present

Hearing Requirement

· Where no JUDICIAL finding of probable cause (i.e. no arrest warrant) hearing required upon arrest to make judicial determination of probable cause to justify pretrial restraint of liberty

· Gerstein v. Pugh (1975)

· NOT prerequisite to prosecution, so suspect who successfully challenges the absence of a pretrial hearing WILL NOT vacate the conviction

· DETAILS OF HEARING:

· Adversary process not required – just need judge to review, like any other finding of probable cause

· THEREFORE, no requirement of appointed counsel (not critical stage)

· Must happen before or promptly after arrest

Search Incident to Arrest – NO ADDITIONAL JUSTIFICATION IF LAWFUL ARREST
· ALL suspects subject to lawful arrest may be fully searched – EXCEPTION to warrant requirement

· United States v. Robinson (1973)
· Must be ACTUAL arrest, NOT just OPPORTUNITY to arrest

· Knowles v. Iowa (1998)
· Requirements and Limitations:

· PROXIMITY to arrest

· Search may slightly precede the arrest 
· Search may be some time after arrest, even where suspect being taken in police car to station or AT station
· SCOPE AND INTENSITY of search

· Search of Arrestee
· May do general search, but more intrusive searches, such as strip searches, require individualized suspicion
· Search of Arrestee’s Immediate Effects

· Can search any containers on the person, including any containers within the reach of the person (see below) 

· New York v. Belton (1981)

· Search Beyond Arrestee’s Person

· Limited to area that arrestee may reach

· Chimel v. California (1969)

· Because search justified by safety concerns – suspect may reach weapon

· HOWEVER, may search everything, including containers, within arrestee’s reach, even if they can’t possibly contain weapons and even if the suspect is HANDCUFFED!

· “Protective sweep” – quick and limited search of premises where arrest being made to protect officer safety

· Maryland v. Buie (1990)

· CURSORY visual inspection of places in which person may be hiding

· Must have REASONABLE ARTICULABLE suspicion that house harboring person posing danger to those at the arrest scene

Search Incident to Arrest in Motor Vehicle Cases

· Police MAY SEARCH the passenger compartment of the car, EVEN if not within the reach of the arrestee – justified by the arrest

· New York v. Belton (1981)

· No scope limits imposed, such as time or areas

· THEREFORE, when person in car arrested, police can search the WHOLE CAR!

· Regardless of whether only misdemeanor arrest, etc.

· Passengers in the car

· Supreme Court has held that they may be routinely ordered out of car, but has not addressed whether they may be searched absent individualized suspicion

Automobile Exception to Warrant Requirement – PROBABLE CAUSE NEEDED
· MAY search WHOLE CAR WITHOUT A WARRANT IF:

· Probable cause to believe car contains contraband or evidence of crime

· Chambers v. Maroney (1970)

· Probable cause to believe that container within the car contains contraband or evidence of a crime
· California v. Acevedo (1991)

· Rationales (changes depending on desired outcome of case):

· Mobility of car

· Diminished expectation of privacy in car

· SCOPE of search:

· PEOPLE

· MAY NOT search people within car without individualized suspicion

· CONTAINERS

· MAY search any container (and trunk and glove compartment) that may contain the OBJECT of the search that would have been specified by magistrate in search warrant (scope of search same as what would have been authorized by warrant)

· United States v. Ross (1982)

· Includes possessions of ALL passengers, UNLESS the possessions are ATTACHED to the passenger – then becomes line-drawing problem
· Wyoming v. Houghton (1999)

· Scope of search defined by object searched for, not the containers to be searched

· NOTES:

· Only need probable cause for SEARCH of car

· Therefore, can STOP car based on reasonable suspicion, then do warrantless search of car if based on probable cause

· If car IS contraband, may seize without warrant

· Contraband found in public place

Plain View Seizures – PROBABLE CAUSE NEEDED TO SEIZE
· May seize items in plain view without warrant if probable cause to believe that items are contraband or evidence of a crime

· RATIONALE = NO SEARCH, no invasion of 4th Amendment rights and seizure justified by probable cause

· THEREFORE, LAWFULNESS OF the seizure depends on whether there was a search

· Katz standard – if officer invaded reasonable expectation of privacy to make the observation, then illegal search and plain view seizure fruit of illegal search

· LIMITATIONS – where there is a search which invalidates the plain view seizure

· CANNOT manipulate the items to determine if there is probable cause – manipulation = search which must be independently justified

· Arizona v. Hicks (1987)

· Officers lawfully within apartment notice stereo equipment that may be stolen.  Move equipment to see serial numbers, which they record and later use to determine equipment stolen.

· INVALID

· Even though stereo in plain view, serial numbers were not and any manipulation was an unjustified search – seizure of serial numbers fruit of illegal search

· PRETEXTS OK – NO requirement that plain view observation be inadvertent

Plain Feel
· ANALOGOUS to plain view – if officer conducting justified frisk and feels something incriminating, can seize without a warrant

· Minnesota v. Dickerson (1993)

· Identity of item as contraband or evidence of crime must be IMMEDIATELY APPARENT from frisk – must have probable cause to seize as soon as officer feels the item – NO ADDITIONAL INTRUSION allowed!

· Same determination – rationale is that there is no unjustified search.  If there is in fact a search, must be justified

· Bond v. United States (2000)

· Plain feel did not justify officer’s exploratory manipulation of a piece of luggage on bus

· Even though passenger knew people would be handling luggage, had reasonable expectation of privacy that people would not be manipulating the luggage in an exploratory manner 

· Therefore, manipulation was unjustified search
Emergency Searches – REASONABLENESS STANDARD
· Justifies entry into house or other searches without a warrant

· STANDARD:

· Officer must have reasonable belief that there is an emergency

· RATIONALE:

· REASONABLENESS inquiry


· Emergency interests override privacy interests

· TYPES OF EMERGENCIES:

· Civil Emergency

· Need to preserve life, health, or property from imminent danger

· Standard = reasonableness of warrantless entry.  Factors:

· Basis for believing emergency exists

· Gravity of situation

· Extent of intrusion

· Availability of less intrusive alternatives

· Chances that intrusion will prove successful

· Imminent Criminal Violence
· Need to protect persons from being victimized

· Example = officer hears a scream

· Hot Pursuit – see discussion under warrantless arrests

· Entry into home in search of fleeing felon

· Permits inspection of all areas of house in which felon could be hiding or where he may have stashed weapon to aid escape

· Destruction of Evidence

· Home may be entered without warrant to prevent IMMINENT destruction of evidence of crime

· Usually OK UNLESS officers created the emergency

· May allow warrantless detention of person to prevent destruction of evidence that may occur if person allowed to enter house

· Illinois v. McArthur (2001)

· Police justified in detaining D outside home while they sought warrant to search home – had probable cause to believe that D would destroy evidence if permitted to go inside

· NO HOMICIDE SCENE EXCEPTION, Supreme Court says 

· Must have ACTUAL evidence emergency

· Emergency Searches of Persons

· Warrantless fingernail scrapings and blood tests OK in emergency

· Community Caretaking

· Warrantless entry to turn down stereo, stopping car whose driver feared suicidal, after-hours security check

Administrative Searches – REASONABLENESS REQUIREMENT
· Search intended to serve government regulatory purpose OTHER THAN capture of criminal or discovery and seizure of evidence for use in criminal trial

· NO PROBABLE CAUSE requirement, but may sometimes need prior judicial approval

· BALANCING TEST – need for search v. privacy intrusion

· If possible to get warrant and still achieve goal of search, should do so

· If inspection based on reasonable need, warrant may issue

· Based on reasonable administrative or legislative need

· DO NOT need probable cause to believe administrative violation will be discovered

Municipal Inspections – Safety Inspections – Regular Industry Inspections – WARRANT REQUIRED
· Camara v. Municipal Court of San Francisco (1967)

· HOUSING INSPECTIONS

· Do not need probable cause to believe housing code violation, because system only works if all houses are inspected – search justified by administrative need

· WARRANT REQUIRED

· Because system works exactly the same if warrant obtained – no reason to abandon warrant requirement

· See v. City of Seattle (1967)

· ROUTINE FIRE CODE INSPECTION

· Search justified by administrative need

· WARRANT REQUIRED

· Even though businesses being searched, as opposed to home, still need warrant to enter portions of commercial premises closed to public

· System works exactly the same if warrant obtained

· OSHA inspections of regular businesses

Inspections Based on Licensing Power

NO WARRANT REQUIRED

· ONLY applies to closely-regulated industries (EXCEPTION, not rule)

· Because warrantless inspection of dangerous industries is REASONABLE
· For example, warrantless searches under Federal Mine Safety and Health Act, because mining is such a dangerous industry and is subject to close governmental regulation

· Even where statute authorizing inspection for licensing purposes, NO FORCIBLE ENTRY

· BUT, warrant may not be required if statute provides for licensing inspections of businesses and provides adequate notification of types of searches, etc. in statute

· New York v. Burger (1987)

· Warrantless searches of junk dealers OK – specified in statute that these business must keep records and be subject to search for stolen automobile parts

· State interest

· Preventing stolen automobile trade

· Privacy interest

· Lesser because business

· Statute substituting for warrant

· Notifies owners of businesses of government’s authority to search and sets limits on the scope of the search – reasonable

“Special Needs” Searches – REASONABLENESS STANDARD

· Where special needs beyond normal need for law enforcement make warrant and probable cause requirements impracticable

· REASONABLENESS based on BALANCING:

· Governmental interest v. privacy interest 
· Requirements:

· NOT SOLELY LAW ENFORCEMENT purpose – must be SPECIAL need

· Must be illustrated to be a real problem!

· State interest that overrides privacy interest
Drug Testing
· Allowed:

· Where specific safety concern – Customs and railroad employees

· National Treasury Employees Union v. Von Raab (1989)
· Skinner v. Railway Labor Executives’ Board (1989)

· In school settings, because of war on drugs

· Vernonia School District 47J v. Acton (1995)

· Board of Education . . . Pottawatomie County v. Earls (2002)

· Not allowed:

· For judicial employees

· Chandler v. Miller (1997)

· Skinner v. Railway Labor Executives’ Board (1989)

· UPHELD mandatory warrantless blood, urine, and breath testing of railway employees in certain situations, such as following crash

· Balancing of interests:

· Government interest

· SAFETY of railway industry

· BEYOND normal law enforcement – goal to protect public, NOT prosecute employees

· Privacy interest

· Intrusion into body
· National Treasury Employees Union v. Von Raab (1989)

· UPHELD warrantless drug testing (urine) of Customs Service employees involved in drug interdiction or carrying firearms

· Balancing of interests

· Government interest

· Ensuring unimpeachability of front line Customs forces

· Privacy interest

· Only urine test

· Diminished expectation of privacy because of nature of job

· NO WARRANT OR INDIVIDUALIZED SUSPICION REQUIREMENT
· Vernonia School District 47J v. Acton (1995)

· UPHELD warrantless suspicionless drug testing (urine) of student athletes

· Balancing of interests

· Government/school interest

· Redressing drug-related sports injuries and general drug-related discipline problems

· Privacy interest

· Lesser expectation of privacy in school setting b/c guardian-like atmosphere
· Minimally intrusive because of communal undress of sports participation

· Board of Education of Independent School District No. 92 of Pottawatomie County v. Earls (2002)

· UPHELD warrantless suspicionless drug testing of students involved in competitive extracurricular activities

· Balancing of interests

· Government/School interest:

· Drug problem in schools

· Privacy interest

· Lesser expectation of privacy – school environment

· Therefore, REASONABLE

· Chandler v. Miller (1997)

· STRUCK DOWN statute requiring candidates for state offices to submit to warrantless suspicionless drug tests

· Balancing of interests

· Government interest

· NOT SPECIAL NEED

· No showing that state ever had problem with state officials doing drugs

Road Checkpoints

· Concern with unbridled police discretion and privacy interests of drivers

· Smaller the delay and smaller the police discretion, the more likely to be upheld

· ALSO, MAKE SURE not just law enforcement purpose – must be something MORE

· Delaware v. Prouse (1979)

· STRUCK DOWN random suspicionless stops of cars to check license and registration

· Balancing of interest

· Government interest

· Marginal interest in safety, but not enough to justify intrusion

· Privacy interest

· Huge inconvenience – everyone drives cars

· Too much potential for abuse, because complete police discretion in who to stop

· Therefore, UNREASONABLE

· Would be better if less discretion and less intrusion – see Sitz
· E.g. stopping all traffic for brief questioning
· Michigan Department of State Police v. Sitz (1990)

· UPHELD sobriety checkpoint where all motorists stopped and delayed for average of 25 seconds 

· Balance of interests

· Government interest

· Safety issue – preventing drunken driving

· Privacy interest

· Brief stops with minimal intrusion

· On balance, REASONABLE

· Indianapolis v. Edmond (2000)

· STRUCK DOWN drug checkpoint where predetermined number of cars stopped without individualized suspicion for license and registration checks and inspection with drug sniffing dogs

· Balancing of interests

· Government interest

· NOT special need – general law enforcement purpose

· Not specific enough to be safety concern, like sobriety

· Therefore, warrantless suspicionless stops UNREASONABLE

Border Searches
· ANY PERSON entering the U.S. may be subject to search of person and property WITHOUT WARRANT and WITHOUT INDIVIDUALIZED SUSPICION

· Applies to actual borders and functional equivalents, such as international airport gates

· Special need = protection of United States

· SCOPE:

· As search escalates into higher level of intrusion (strip search, body cavity search, etc.), need individualized suspicion

· If detention longer than normal customs search, use reasonable suspicion standard, which has been held to justify pre-inspection incommunicado detention of up to 24 hours

Inventory Searches

· Warrantless and suspicionless search of property of arrestees and prisoners, including impounded cars
· Rationale = protection of prisoners’ property rights and safety of police

· Scope:

· INCLUDES searches of containers, etc.

· Limits:

· CANNOT search locked containers if there are no police guidelines regulating that behavior – CANNOT have unbridled police discretion to that degree

· Colorado v. Bertine (1987) 

· UPHELD inventory search of car impounded after driver arrested for DWI, EVEN THOUGH impoundment of car against police regulations (but LEGAL)

· Balancing of interests

· Government interest

· Protection of property rights and safety of officers overrides privacy interests

· Some police discretion OK

Searches of Prisoners, Probationers, and Parolees

· NO PRIVACY INTERESTS HERE 

· Bright line rule – PRISON CELLS NOT PROTECTED

Stop-and-Frisk and Other Limited Investigative Detentions – REASONABLE SUSPICION
· Terry Stop – Terry v. Ohio (1968)

· May temporarily seize person and frisk FOR WEAPONS

· STANDARD:

· Reasonable suspicion that criminal activity afoot justifies STOP

· Reasonable suspicion that suspect presently armed and dangerous justifies FRISK

· (In practice, has declined greatly – sometimes standard stated that reasonable suspicion that suspect MIGHT be armed and dangerous)

· SCOPE:

· Must be limited to discovering weapons, NOT general exploratory search

· HOWEVER, has been expanded to some degree by plain feel doctrine

· Where officer feels item, during course of frisk for weapons, that is IMMEDIATELY APPARENT as contraband or evidence of a crime, with NO ADDITIONAL MANIPULATION, may seize it without warrant

· Minnesota v. Dickerson (1993)

· So may seize more than weapons during Terry stop

Reasonable Suspicion Based on Anonymous Tip

· STANDARD:
· Alabama v. White (1990)

· Totality of the circumstances, just like probable cause, just need less support

· Look for sufficient indicia of reliability to justify Terry stop

· Tip + corroboration may be enough

· Accuracy of information implies accuracy of other information

· LIMIT:

· Florida v. J.L. (2000)

· Informant’s information has to indicate that he has knowledge of concealed criminal activity – tip must be reliable in assertion of illegality, NOT just identification of a person
· So tip stating that black male with plaid shirt at bus stop had gun was NOT ENOUGH to support finding of reasonable suspicion, EVEN where police corroborated the innocent details
Stop-and-Frisk Involving Cars
· Where car stopped on reasonable suspicion that criminal activity afoot, may frisk driver for weapons and search the interior of the car (lunge area of suspect), but scope of search is only what would recover weapon from the car
· Michigan v. Long (1983)

· May routinely order passengers out of car at traffic stop in order to protect officers from danger, EVEN IF no actual or reasonable fear of danger

· Maryland v. Wilson (1997)

· PRETEXTS ARE OK!!!!

· As long as probable cause or reasonable suspicion to believe that car or driver is violating traffic regulations, MAY STOP, then may search under automobile exception

· Whren v. United States (1996)

At What Point Does Terry Stop Become Arrest (Reasonable Suspicion v. Probable Cause)

· Must look to REASONABLENESS of officer conduct 

· Special circumstances justifying aggravated street stop (where you can do more than just frisk without probable cause):

· Suspect uncooperative at scene – risk of flight

· Police have information that suspect currently armed

· Stop closely follows violent crime

· Police have information that crime possibly involving violence is about to occur

· Reasonable suspicion DOES NOT justify custodial interrogation (NEED PROBABLE CAUSE)
· Florida v. Royer (1983) – PLURALITY

· Where suspect detained at airport and brought into closed room, officers took ID, tickets, and luggage, D was never informed that he could leave.  

· D reasonably thought he was being detained – as practical matter, D under arrest because couldn’t leave if he wanted to

· UNREASONABLE conduct because movement to separate room not justified by safety concerns

· ILLEGAL DETENTION for want of probable cause – MORE THAN Terry stop

Terry Stops and Detention of Property

· May TEMPORARILY detain property based on reasonable suspicion, but limited in scope – MUST BE REASONABLE

· United States v. Place (1983)

· Officer seized D’s bags on reasonable suspicion he was transporting drugs, then kept them for the whole weekend while they obtained warrant to search

· UNREASONABLE – INVALID seizure – needed probable cause to detain this long

EXCLUSIONARY RULE
· Exclusionary Principles 
· Standing

· Collateral Use

· Good Faith Exception

· Derivative Evidence Rule

· Independent Source

· Inevitable Discovery

· Attenuation 

· Exclusionary Rule applies both to federal courts and to state courts

· Weeks v. United States (1914) – federal courts

· Mapp v. Ohio (1961) – state courts

· RATIONALES behind Exclusionary Rule

· Read into 4th Amendment as requirement

· Without Rule, 4th Amendment would be meaningless

· Deterrence of police misconduct

· Application under this rationale depends on empirical effect of exclusion

· Judicial Integrity

· Application under this rationale is regardless of empirical effect of exclusion

Standing to Obtain Exclusion of Evidence

· ONLY person whose OWN constitutional rights were violated may move for exclusion of illegally-obtained evidence – NO SPECIAL STANDING for coconspirators or codefendants 
· Alderman v. United States (1969)

· Because 4th Amendment rights are personal ones – cannot be vicariously asserted

· Even though rationale behind Exclusionary Rule is deterrence, standing requirement is not prohibited

· Still get deterrent effect when requiring standing, just not quite as much – huge social cost every time Rule invoked
· States may expand scope of Exclusionary Rule if they wish
· STANDARD:

· Whether the person moving to exclude the evidence had a legitimate expectation of privacy in the area searched

· Rakas v. Illinois (1978)

· Specifically rejects “target of the investigation” standard for standing because of administrative burden and reluctance to expand Exclusionary Rule – social costs

· Ds convicted of armed robbery moving for exclusion of rifle and shells found in glove compartment and under seat of car that they were passengers in – neither owns the car

· NO STANDING

· Passenger in car DOES NOT have legitimate expectation of privacy in the areas of the car that were searched here

· If seizure of evidence against D was lawful, but the seizure was preceded by an illegal search, then D only has standing to exclude the evidence if the SEARCH leading up to the seizure violated his 4th Amendment rights
· AT SOME POINT, D’s OWN constitutional rights must have been impacted

· MERE OWNERSHIP of property seized is NOT ENOUGH to confer standing

· If suspect denies any connection with an object at the scene, some courts will deny him standing to move to exclude evidence obtained from the object

· Courts may also use abandonment concept

· (D may admit owning the property or invoke 5th Amendment rights)

Standing Concepts Respecting Fruits of Unlawful Interrogation and Eyewitness Identification Procedures

· Standing does not usually come up in inadmissible confession cases because hearsay rules dictate that A’s confession will usually only be admissible against A, and not against B

· However, MAY COME UP in the context of DERIVATIVE evidence

· Miranda rights are personal, so same analysis as 4th Amendment cases

· Eyewitness ID procedures and involuntary confession cases have not been definitively decided

Derivative Evidence Principles and Limitations

· Derivative evidence is evidence obtained through a causal chain originating with an illegality 

· Excluded as fruit of illegality UNLESS one of the following exceptions satisfied
· Deterrence rationale

· Do not want to put prosecution in better off position because of police’s illegality
· Rationale for excluding derivative evidence, BUT
· Do not want to put prosecution in worse off position because of earlier illegality
· Rationale for allowing some derivative evidence to be admitted under the exceptions
Independent Source

· Evidence was obtained completely independently of the illegality

· E.g. officer not aware of the illegality and not in the chain of command of someone aware of the illegality independently discovers the evidence at issue

Inevitable Discovery

· Even without the illegality, the evidence would have been discovered through some OTHER means

· Government must prove by preponderance of the evidence that evidence would have been discovered independent of the illegality

· Evidence then admitted because deterrence goal loses force

· NO REQUIREMENT that prosecution prove absence of bad faith on part of police

· Nix v. Williams (1984)
· Illegal interrogation led to D’s statement identifying the location of the body of the murder victim.  Statement excluded, but OK to admit evidence regarding location and condition of body because search party was about to search area where body found and only stopped because D confessed
· Search party would have inevitably discovered the body, so this evidence should be admitted (D’s statement obviously excluded)
Attenuation  
· Connection between illegality and evidence at issue has become sufficiently weak so as to dissipate taint caused by illegality
· STANDARD:

· Whether evidence to which objection made has been come at by exploitation of the illegality or instead by means sufficiently distinguishable to be purged of the primary taint

· Like proximate cause analysis

· Was there an intervening independent act of free will that removes subsequent evidence from the taint of the illegality?

· Wong Sun v. United States (????)

· Person illegally arrested, incriminates D in post-arrest statement.  D arrested and arraigned, then released on own recognizance.  Returns several days later, of his own free will, to give confession.

· Court held that because intervening independent act of free will, the confession was sufficiently attenuated to remove it from taint

· (Even though he wouldn’t have been arrested but for the illegality, he did not have to confess!)

· Miranda warnings are not a per se attenuating circumstance to purge taint of illegal arrest
· Brown v. Illinois (1975)
· D arrested unlawfully.  Read Miranda rights, then gave statement.  

· So the fact that confession was voluntary under 5th Amendment standards DOES NOT mean that it was necessarily an “intervening independent act of free will”

· Must look to facts and determine whether actually an act of free will.  Factors:
· Miranda warnings, temporal proximity of arrest and confession, presence of intervening circumstances, purpose and flagrancy of official misconduct
· Voluntariness under 5th Amendment is THRESHOLD requirement

· Where police enter home to make warrantless arrest based on probable cause, statements obtained during the period of illegality (while inside the home) are inadmissible, BUT statements made at the police station subsequent to the arrest ARE NOT inadmissible because they are a product of an arrest based on probable cause

· New York v. Harris (1990)

· Arrest is lawful, only entry into the house is unlawful, so only evidence derived from the illegal entry into the home will be suppressed

Other Derivative Evidence Issues

· Problem where police illegally obtain a statement, then later obtain another statement.  Was the second statement simply a fruit of the first, illegally-obtained statement?

· Oregon v. Elstad (1985)

· As long as pre-Miranda statement voluntary AND post-Miranda statement voluntary, post-Miranda statement admissible
· Miranda-violative statement DOES NOT constitute compulsion within meaning of 5th Amendment

· Illegal arrest does nothing to impact the jurisdiction of the court

· United States v. Crews (1980)

· Therefore, D can make no claim based on 4th Amendment violation having to do with his presence in court, INCLUDING in-court identification of him, EVEN if an out-of-court ID procedure subsequent to the unlawful arrest was where witness first identified him

· New crimes are not considered product of prior constitutional violations

· So evidence of statement to bribe officer subsequent to illegal arrest IS ADMISSIBLE

The Good-Faith Exception

· Only applies where the illegality WAS NOT performed by the officer – no police misconduct to deter by exclusion

· Where officer reasonably relies on facially valid warrant, fruits of search not suppressed
· United States v. Leon (1984)

· Rationale for exception:

· No police misconduct to deter

· No evidence that judges purposely acting to subvert 4th Amendment so no need to deter them

· Exclusion of evidence would not deter judges

· Must be REASONABLE basis for relying.  May not be reasonable if:

· Officer misled magistrate by including misinformation in affidavit, or included information that officer would have known was false except for his reckless disregard of the truth

· Magistrate abandoned judicial role

· Warrant based on affidavit completely lacking in indicia of probable cause

· Warrant facially deficient

· Where officer reasonably relies on the constitutionality of a statute, evidence obtained pursuant to the statute not excluded

· Illinois v. Krull (1987)

· No police misconduct to deter!

· Where officer reasonably relies on erroneous computer data, evidence or arrest obtained from that computer data not excluded

· Arizona v. Evans (1995)

· No police misconduct to deter

· Deterrence would not work on court employees who keep the records – no stake in law enforcement

GRAND JURY PROCEEDINGS

· Grand jury mandated by 5th Amendment in “infamous” federal criminal trials

· 5th Amendment grand jury requirement has not been extended to states

· About half of states require grand jury – others just use information or complaint, BUT retain grand jury for use of subpoena power

Subpoenas

· Grand jury may subpoena anything it wants, EXCEPT:
· No fishing expeditions, no malice, no intent to harass

· Federal Rule of Criminal Procedure 17(c)

· Court may quash subpoena if unreasonable or oppressive

· REASONABLENESS:

· Grand jury subpoena presumed reasonable – burden on respondent to show “no reasonable possibility that the category of materials the Government seeks will produce information relevant to the general subject matter of the grand jury’s investigation” – United States v. R. Enterprises, Inc. (1991)

· In practice, VERY HARD to quash subpoena

· Importance of grand jury’s investigative role, don’t want to burden them with administrative problems, secrecy

Evidence Before the Grand Jury

Warnings

· Witnesses may invoke 5th Amendment privilege against self-incrimination, BUT Miranda warnings not required

· United States v. Mandujano (1976) – PLURALITY 
· Because not custodial interrogation – Miranda N/A

· Should be advised of right to consult with attorney and that false statements could result in prosecution for perjury
