CHEH—CRIMINAL PROCEDURE—FALL 2002

OUTLINE

INTERROGATION, CONFESSIONS AND DUE PROCESS

I. Interrogations & the Voluntariness Std.

A.  
The Rule
1. RULE: STATE ACTION + INVOLUNTARY CONFESSION = DUE PROCESS VIOLATION. Burden of proof on gov’t.
2. Confessions obtained through coercion violates accused’s due process rights as guaranteed by the 14th A. 

a. Physical violence per se coercion; confession inadmissible. Brown v. Mississippi, 1936

b. Psychological torture can be coercive as well. Watts v. Indiana (1949). NB: In Watts the SCT expands the notion of due process. Here, the evidence overwhelmingly pointed to Watts’ guilt, but the focus was not on the reliability of the facts of the confession but on the right agst. self-incrimination (later picked up in Miranda)

3. How do you determine when an interrogation is coercive within terms of 14th A.? 

a. Frankfurter: accusatorial system. Up to the gov’t to prove their case w/o undue pressure on accused.

b. Jackson: Totality of the Circumstances [PREVAILING VIEW]; where the accused’s will is overborne such that confession is not voluntary; no longer has the ability to choose rationally whether to offer evidence.

4. State action requirement: Colorado v. Connelly (1986) (Rehnquist)

a. Mentally ill man confesses for crime, seeks to have confession thrown out as involuntary b/c he was under influence of internal voices.  

b. Ct. held that a due process claim must involve state action.  Here, there was no interrogation, so no state action. Dissent argues that the court process itself was state action, so it is possible to bring suit.
c. If police were forced to consider the D’s intent every time they confessed, would est. a new const’l right of confessing only when rational.
d. BRENNAN’S dissent: if mentally ill and the confession is the only evidence, then corroborating (extrinsic) evidence needed to show reliability of confession. 

B.  
What is coercion?

1. D’s character: Age, mental stability, pressure. 

a. Accused’s mental/physical state. More coercive where no food, drink, sleep. 

b. Accused’s prior criminal history—the more often interrogated, the more likely to know the drill.

2. Police tactics:

a. Lying and trickery is not coercion. Frazier v. Cupp: “you can’t get in anymore trouble now.”

b. BUT, cannot promise to broker deals w/DA or get better sentence (the “false friend”). See p. 40: State v. Kelekolio (HI). Can lie about instrinsic facts, but not about extrinsic facts (promises of better sentence, mental health treatment) or the law. If over the top lying (pretending to be a priest) then coercion.

c. Threats of violence or actual violence = coercion.

3. Circumstances of the interrogation: Duration of interrogation.

a. Round the clock interrogation for hours on end is coercive. 

b. Late at night, in brightly lit room, multiple cops. 

c. Who was present? Were guns visible? Unholstered? Was place familiar?

4. Effect of a coerced confession on trial: if other evidence supports conviction, then harmless error. (Arizona v. Fulminante, 1991). Prior to Fulminante courts required a new trial if confession coerced; now can be harmless error, despite overwhelming FRE 403 concerns.

C.
The Interrogation of Frank Miller: Handout # 2
1. D’s argument to exclude

a. Officer makes promises to get him treatment instead of jail

b. Prior sexual offenses, seeing a psychiatrist, mental illness

c. Miller goes into catatonic state and is taken to hospital. Can’t get more overborne of a will than that.
d. Interrogator lies about evid., lies about death
e. D appears disoriented

2. Prosecution’s argument to admit

a. police can lie about facts (Frazier v. Cupp)

b. Miller has been arrested before, knows what to expect

c. Catatonic state is reaction to realization of guilt

d. D went w/police voluntarily

e. Mental state: regularly works, answers coherently, understood rights

f. Interrogation was at night, but D works nights. Rather brief.

II. Confessions: The 5th A. Protection Agst. Self-Incrimination

A.  
Miranda v. Arizona, 1966 (Brennan)
1. RULE: CUSTODY + INTERROGATION = WARNINGS
2. Unlike due process claims, Miranda seeks to protect a different right: a constitutional right agst. self-incrimination

3. Does not replace the due process/voluntariness test. It is still possible for accused to give a “voluntary” confession that is coerced, and vice versa. 

4. NB: Miranda later considered a mere prophylactic rule, so warnings are not constitutionally required.
5. Majority says interrogations are per se coercive, so must give warnings before any interog. to make valid waiver.

6. Warning: right to remain silent, anything said can be used agst. you, right to an atty.

B. 
Scope and sufficiency of warnings

1. Sufficiency of warnings: “whether the warnings reasonably conveyed to a suspect his rights as required by Miranda” (Duckworth v. Eagen)
2. Requirements 

a. Must be TESTIMONIAL evidence (not blood sample, fingerprints)

b. Personal right—cannot claim for others

C.  
What is CUSTODY?

1. “Deprivation of freedom of action in any significant way;” “the functional equivalent to arrest;”  Would a reasonable person innocent of a crime in the same circumstances as the D think they were in custody?
2. Beckwith v. US. Tax evasion case. D has police in house then goes over to office to get records. Seeks to exclude b/c no Miranda warnings. Ct. rules that D was never in custody b/c free to leave at any time.

3. Oregon v. Matthiason (1986). D was questioned, specifically told not under arrest, actually left the police station. NOT custody b/c “not deprived of his freedom of action in any significant way.”
4. Berkemer v. McCarty: (SCT 1984) drunk driver pulled over, questioned, then arrested. S’ments made at stop admissible b/c not “in custody” for purposes of Miranda. “[T]he only relevant inquiry is how a reasonable man in the suspect’s position would have understood his situation.”
5. Il. v. Perkins: (SCT 1990)Prisoners questioned by informants are not “in custody” for purposes of Miranda b/c there is no “coercion” of interrogation.  Thus no need for warnings and confession can be admitted if passing evidentiary hurdles.

6. Elements of Custody (pp. 93-109)

a. Place of interrogation. Non-custodial interrogations, generally: home, work, restaurants, gov’t offices (unless police dominated), hospitals (although courts are split here)

b. Time of interrogation.

c. Persons present

d. Indication of arrest (physical restraint, guns visible, demeanor of officer)

e. Length and forms of questions. 

D.  
What is INTERROGATION?
1. “Any words or actions the police should have known were reasonably likely to elicit an incriminating response from an average suspect”
2. Rhode Island v. Innis: suspect put in car to go to station, arrested for murdering cab driver. Officers discuss possibility of handicapped child finding gun. D interrupted and told police where gun located. 
3. Arizona v. Mauro: (SCT 1987). D asked to speak to wife, s’ment recorded and recorder visible. No interrogation. 

4. Pennsylvania v. Muniz: (SCT 1990). What year was it when you were six? Goes beyond mere booking questions—asking question that could be used to prove accusations. 

5. THE EMERGENCY EXCEPTION. 

a. Quarles (SCT 1984): Where is the gun?? Ct. creates an “emergency exception” where there is an immediate threat to public safety.

b. Major shift from considering Miranda as constitutional rules to mere “procedural safeguards,” or prophylactic rules.

c. Dissenting, O’Connor makes the point that the officer can always protect public safety, the issue is just whether the evidence can be used in a criminal prosecution. 
E.  
What constitutes a valid WAIVER?

1. Totality of the circumstances, “background, experience, and conduct of the accused.” (North Carolina v. Butler)
2. Waiver must be voluntary, knowing but not express (can be conveyed through behavior).
3. “Knowing” requires only that they understand the warnings, not the effect of the waiver.

4. If the interrogation has not yet begun, and suspect asks for atty, then must clarify. If already interrogating, and equivocal s’ment made, no need for police to clarify b/c already waived.

F.  
Right to counsel v. Right to silence

1. If the suspect requests right to silence, police must “scrupulously honor” but can later requestion. If requests atty, CANNOT interrogate unless atty. present OR suspect initiates. (Edwards v. Arizona (SCT 1981))
2. Initiation: “a generalized discussion about the investigation.” Must be by the D (what is going to happen to me now?) AND must be about the subject of the investigation. Oregon v. Bradshaw (1983). 
3. Right to silence. Can requestion after suitable length of time has passed. Doesn’t have to be by different police or about different subject. Michigan v. Mosley (p. 153, SCT 1975
4. Right to Counsel

a. more strictly protected b/c the suspect is actually requesting help, not like silence where willing to go it alone. Further, an atty. is the best way to protect agst. 5th A. violations. Bright-line rule best for application of rule.
b. Cannot be interrog. outside presence of atty., even if already consulted w/atty. Minnick v. Mississippi, SCT 1990, p. 163.
c. NB: VOLUNTEERED S’MENTS ARE ALWAYS OKAY.
d. Cannot request an atty. before custodial interrogation has begun, no “anticipatory invocation.” McNeil v. Wisconsin, p. 161.
a. No questioning allowed after request for atty. even when about different crime and different officer who did not know suspect requested counsel. Arizona v. Roberson, (SCT 1988), p. 162.
III. APPLICATION: Beasley Interrogation Video

A. How can you exclude the confession? The 5th A.

1. Clearly in custody and being interrogated, so was he given his Miranda warnings?

a. If yes, were the warnings clear? Following Duckworth (“If and when you go to court. . .”) warnings only have to reasonably convey the meaning of the warning.  

b. DO NOT have to say he can stop at any time, silence will not be held agst. him (can stand on rights) or the nature of the matter to be questioned about.

2. Was the waiver given knowingly and voluntarily?  Look at TOC.

a. voluntarily: proven by preponderance of the evidence; no trickery allowed.

b. Knowing: does not mean that he knows what it means to waive, but that he understands his rights. 

c. For Beasley, he did not “know” he was being videotaped. He may not have waived his rights if he knew he was being videotaped, which is a difference in degree and in kind (can be replayed to jury, not just a paper transcript). 

d. Further, he does not need to “know” the matter about which he is being questioned, here a gun charge leading to murder. Waiver for one is waiver for all.

3. Incapacity in any way?? Must be able to show that he could not understand what the warnings are, not the implications of waiver.

B.  
 How can you exclude the confession? The 14th A.
1. Was the confession voluntary or a product of coercion? Brown and Watts TOC test.

a. Here, the police knew him and knew which buttons to push. Exploiting the prior knowledge to elicit confession through psychological torture (Watts).

b. Possibility of physical violence (Brown). Comment from officer that “I won’t hurt you,” marked change in demeanor.

2. General Problems w/Testimony

a. Beasley repeatedly says he read about murder in paper & police feed him lines—is this really his testimony, or what the police want to hear?

b. Police lie throughout and make promises to ask for leniency and actually bargain with him to confess: “will drop the kidnapping charges if you confess”

IV. 
Dickerson and the Constitutional Validity of Miranda
THE 6TH A. RIGHT TO COUNSEL

I. Right to Counsel and Confessions

A. 
The Rule: No Deliberate Elicitation


1. When does the right attach? Formally charged + INVOCATION (Patterson v. IL, no automatic right to counsel, must request)

2. Police may not deliberately elicit information from an accused w/out counsel. 6th A. attaches once formal proceedings filed. (Massiah)

3. 6th A. right to counsel applies at “critical stages” of pre-trial; right is not exclusive to right to counsel during trial. (Massiah v. US, SCT 1964 holding secret taping of conversation inadmissible b/c no way to protect himself from interrogation.) 

4. Brewer v. Williams: The Christian Burial speech. Where the police knew of the D’s mental illness and religious background, the speech was intended to elicit a response from the ACCUSED. 
5. Filing of a criminal complaint and issuance of an arrest warrant is formal proceedings, thus 6th A. attaches. Kuhlmann (2d Cir. 1987)
6. NB: The suspect must be formally charged, merely having counsel does not trigger 6th A. right to be free from interrogation. (Moran v. Burbine)
B. Limits: 6th A. is Offense-Specific 

1. Request for an atty. to a specific crime does not foreclose interrogation as to other crimes for which the suspect has not been charged. (McNeil v. Wisconsin)

2. Thus, the issue becomes what is the offense? 
a. Texas v. Cobb, SCT 2001
b. The SCT adopted the Blockburger test: Does the proof of one crime require the evidence of a fact or element which the other does not? If so, then two different offenses and 6th A. rights only apply to the one charged.
c. Ex. The police can charge a suspect w/conspiracy to commit armed robbery and 6th A. attaches. The accused can then be questioned regarding the armed robbery w/o the presence of counsel b/c the 6th A. does not apply to armed robbery, but to conspiracy.
II. Applications of the Rule

A.  
Jailhouse Informants

1. Listening Posts. Can use jailhouse plant so long as they do not ask questions or otherwise elicit info. (Kuhlman v. Wilson). 

2. If the informant does ask questions, then deemed an agent of the state and evidence inadmissible as violation of 6th A.  (US v. Henry, where paid informant provided incriminating testimony, test is whether a reasonable person would find it likely that incriminating info. would be supplied)

3. NB: Contrast w/Miranda. Jailhouse informants do not violate Miranda b/c there is no coercion—suspect does not know it’s a police officer.
B.  
Co-conspirator Informants
1. Doesn’t matter if the defendant initiated the  meeting w/the informant, the D is still being unfairly taped w/o presence of counsel. (Maine v. Moulton, 1985) The counsel is the “medium.”

2. If co-conspirator tapes the meeting on his own and turns over to police, no violation b/c no deliberate elicitation, no state action.

III. Possibility of Waiver

A.  
Standards of Waiver

1. Not the same waiver standards as Miranda—higher threshold b/c criminal proceedings have begun, not merely a suspect.

2. The accused must initiate any discussion w/police to prove waiver.

3. NB: The accused must invoke the right to counsel before it attaches (Patterson v. IL) and the right only applies to the offense charged (McNeil v. Wisconsin)

B.  
The Jackson-Edwards Rule

1. The Jackson Rule: a person who is formally charged and requests counsel at arraignment is immune from attempts to interrogate unless he initiates contact with police.
2. The ct. borrows the rationale from Edwards, which requires that a suspect initiate conversations w/investigators after requesting an atty. under Miranda before the investigator may requestion.

EYE-WITNESS IDENTIFICATIONS

I.  
The Wade-Gilbert Rule for post-charge identifications

A.  
The Rule

1. Wade-Gilbert: BRIGHT LINE RULE for post-charge identifications: counsel must be present or identification is excluded even if ID is reliable.
2. Wade held that an in-court ID tainted by a prior post-charge, pre-trial line-up was inadmissible based on exclusionary rule.

3. Gilbert clarified that any pre-trial, post-charge line-up is per se invalid unless counsel is present.


4. BUT, an in-court identification based on an independent source could be admissible if the proponent can prove by a TOC that in-court ID was not result of the improper line-up.
5. NB: Ash rule permitting no counsel photo ID’s applies to post-charge ID’s
B.  
FACTORS for TOC determination

1. degree of suggestiveness
2. witness’s opportunity to view suspect (other than line-up)

3. Accuracy of description. Discrepancies btwn. witness’s pre-trial description and actual appearance points to lack of reliability.

4. Certainty/uncertainty at line-up

5. Lapse of time btwn. opportunity to view and line-up

C.  
Limits on Wade-Gilbert: Kirby & Ash
1. Kirby v. Illinois: pre-charge ID’s do not require presence of counsel.

2. US v. Ash: CONFRONTATION REQUIREMENT. An accused has no right to counsel at a photographic line up, regardless of 6th A. right. 

a. Where there is no confrontation btwn. accused and witness, no right attaches.  

b. Videos are considered photo ID’s under Ash

II. Pre-Charge ID’s & 14th A. Due Process 

A.  
Suggestiveness 
1. Although the 6th A. does not apply to pre-charge ID’s, those ID’s can still be thrown out if they are shown to violate the due process requirements of the 14th A. The ID will be excluded where police suggestiveness created a substantial risk of mistaken identification.
2. Two-factor test:
a. Was the procedure impermissibly suggestive? 

b. IF YES, then was the ID unreliable given the TOC?
3. Due Process is not a strong const’l protection of accused’s right; better to go under 5th or 6th A.
4. RELIABILITY [of the identification] IS THE LINCHPIN (Manson v. Brathwaite)
B.  
What is “suggestive”?

1. only one photo in a photo line-up

2. line-up w/non-similar individuals

3. one-on-one show-up ID’s

4. repetitive pictures

C.  
What is “reliable”?

1. THE SAME FACTORS AS DETERMINING WHETHER IN-COURT ID IS RELIABLE.

D.  
Exceptions to No-Suggestiveness Rule

1. emergency circumstances where witness may die, etc., bringing single suspect to hospital permissible.

2. 2 hours/2 miles.  On the street ID’s where arrest immediately made. These ID’s are likely more reliable; getting an atty. may waste time & decrease memory.

III. 
Application: Handout 5
4TH AMENDMENT: SEARCH OR SEIZURE

I. The Fourth Amendment

A.  
Two-Clauses

1. Reasonableness Clause: “The right of the people to be secure . . . against unreasonable searches and seizures”
2. Warrant Clause: “no warrant shall issue but upon probable cause, supported by Oath or affirmation and particularly describing the pace to be searched and the person or things to be seized.”
B.  
Interpretation

1. S/S are presumptively unreasonable w/o a warrant. The warrant requirement acts as a safeguard to limit the scope of the search and unwarranted police activity.

2. In criminal cases, for a S/S to be reasonable there must be probable cause, and sometimes a warrant. 

3. Arrests are always a seizure b/c of constraint on person

4. NB: the 4th A. only applies to state actors, not private individuals.

II. What is a search?

A.  
Defined: Reasonable Expectation of Privacy

1. Katz shifts question from one of trespassing to whether indiv. has a r’ble expectation of privacy. (tap on public phone is not trespassing, but person has expectation that no one is listening)

2. Katz two-step test for reasonableness of search: 

a. Did the indiv. have a subjective expectation of privacy? 

b. Was that expectation r’ble based on context, circumstances?

3. This changes the nature of the inquiry. If there is no search, i.e. no expectation of privacy, then you do not get to the question of r’blness—there’s no 4th A. issue. 
4. Thus, now there is a two-step inquiry.

a. Was there a “search”? If no, then no 4th A. question

b. If YES, then was the search reasonable? Apply Katz. 
B.  
What constitutes a search for purposes of the 4th A.?

1. Looking in trash? 

a. Not a search b/c once it on the curb anyone could go through it. (CA v. Greenwood). 

b. If a state law on point here, could point out that at least one legislature deemed it unreasonable.

c. Brennan stresses a third inquiry in his dissent: what is the information that is provided?  Where the info. is personal and intimate, then should be protected.

2. Bank Records? 

a. Not a search b/c information is given to 3rd-party.

b. Further, transactions do not render r’ble expectation of privacy.

3. Tracking beepers? Not a search unless in residence.

4. Aerial surveillance? 

a. Cts. generally say this is not a search b/c anything visible from open air does not warrant a r’ble expectation of privacy. (FL v. Riley) 

b. But, some suggestion that too low a flight might be a search.  

c. Cheh: Critical of this opinion b/c there is no discussion of “normal” it is to expect helicopters to be hovering 20’ above a residence. Further, if this is not ltd, it could become completely arbitrary.  No discussion of the CONSEQUENCES of such a blanket permission to use this power.

5. Thermal Imaging Devices?

a. It is a search requiring probable cause and a warrant! Kyllo v. US, (2001) (SCALIA) (p. 54 SUPP). This applies to all forms of “searches” accomplished by technology not in general public use.

b. The difficulty here may be in interpreting what things are “not in general public use.” Intelligence satellites aren’t, but what about high-powered telephoto lenses used only by professional photographers?

6. Dog sniffs? Not searches, non-intrusive and ltd. info. recovered.

C.  
What is a reasonable expectation of privacy?

1. Place: what things are done and where? The home is sacred. Dog sniffing at airport v. on random street corners

2. Assumption of risk

3. Transfer of mtrl. to 3rd-party: bank records and pen registers.

4. What is revealed?? This is Brennan’s dissent in trash case (Greenwood).  The more private the info., the more is should be S/S

5. Use of enhancements. Flashlights okay, but what about binoculars

6. Outrageous behavior: looking over the stall “shocks the conscience”

7. CONSEQUENCES: what is something is broadly deemed “not a search” and then used extensively w/o sanction? If not subject to the 4th A. there is NO check.

III. Assuming there is a search, is there justification? Warrants

A. Warrant Requirements

1. Probable cause

2. Oath

3. Reasonably specific as to place search and property to be seized.

B. Determining Probable cause

1. Probable cause is defined as a fair probability that a crime was committed; evidence of a crime is contained therein; etc.

2. Can be based on the direct observation of the affiant or on evidence obtained through informant (hearsay).

3. Before granting a warrant, must determine:

a. If affiant/informant is credible AND 

b. if the underlying circumstances support the conclusion

c. NB: can consider the criminal record of the “accused” when determining PC

4. If depending on the testimony of an informant, the warrant must set forth independent basis for proving credibility/reliability of informant.

a. has informant proved reliable in the past?

b. Does the information suggest an “inside knowledge” of the crime? 
c. Does the information successfully predict future behavior?

5. Illinois v. Gates: (Rehnquist) 

a. Anonymous letter tells of couple’s drug-dealing 

b. Majority says PC is based on common sense approach looking at TOC: evidence presented by informant and any facts obtained through police investigation. 

c. Thus, a weak showing on one prong can be made up for by a strong showing on the other prong.

d. Strongly deferential to magistrate’s determination of probable cause: “should only reverse warrants where the magistrate does not have a substantial basis for concluding that a warrant would reveal a fair probability that a crime was committed.”

C. Execution of Warrants

1. Knock-and-announce, daytime entry.

2. Under search and arrest warrants, can use all reasonable  force, but force must be proportional to amount of resistance.

3. Cannot use deadly force unless person is fleeing and the person presents a danger to the officer.  High-speed chases are NOT deadly force or seizure 

IV. Arrests

A. When is a warrant required?

1. Arrests (based on PC ) made in public do not require a warrant (US v. Watson, SCT 1976)

a. If an arrest is made w/o a warrant, the suspect has a right to a prompt post-arrest determination of probable cause. (Gerstein hearing)

b. The Gerstein hearing is like PC for a warrant, only after the fact. If the suspect is unreasonably detained, can be a 4th A. violation.

c. NB: If the suspect is required to enter a plea at the hearing, then 6th A. attaches and right to counsel; if not, then no atty. needed.

d. Consequences of no warrant or Gerstein hearing? Nothing.

2. A warrant is required for in-home arrests, unless emergency, b/c it is a greater invasion of privacy (Payton v. NY)

3. POLICE MUST HAVE RS TO BELIEVE THE SUSPECT IS AT HOME BEFORE ENTERING TO MAKE AN ARREST.

4. What is “in the home” for 4th A.? 

a. Doorway arrests. The courts are split.

b. Hotels are considered homes, if the room is paid for. 

c. Mobile homes, boats, etc. fall under the “car” exception and no warrant is required.

d. Homes of 3rd-parties.  Requires a SEARCH warrant to enter the house to look for the suspect. (Steagald). Must determine whether the suspect is merely visiting or actually living there. Look to length of stay, how often, if paying for bills, etc. Do NOT need separate arrest warrant, only search warrant b/c the privacy right attaches to the homeowner, not the suspect. Public arrests ok, so no danger of 4th A. violation for suspect.

e. Homeless. Courts are split, may depend on how private the structure is: box v. tent, etc.

B. Exceptions for warrantless arrests

1. Hot pursuit. Suspect must know he’s being chased.

2. Risks to public, police safety. Drunk drivers, firemen.

3. Prevent escape.

4. Imminent destruction of evidence. For drug cases, must be in the process of destroying the evidence.  US v. Santana, suspect is standing outside & runs into house when police come, they follow her into house and arrest finding evid. of crime. Ct. holds arrest permissible b/c of possible destruction of evidence.

V. Exceptions to warrant requirement for searches

A. Search incident to arrest

1. Once a lawful arrest is made, officer may perform a full “probing-fingers” search of the suspect and a wingspan search of the immediate area. (US v. Robinson, 1973 heroin in cigarette pack)

2. The rationale behind the search incident to arrest is to protect officer’s safety and to preserve evidence. This should suggest a limit on the scope of the search, but for searches of the person it is fairly extensive. For searches of the area, search is limited to where party could grab a weapon.

3. Requirements & Limits:

a. “incident to:” search must be made soon after the arrest. See US v. Chadwick, cannot search a footlocker an hour after arrest. 

b. Limited to wingspan. US v. Chimel, cannot move suspect around own house to get full search. But, if party asks to go to bathroom, etc. can search those spaces.  

c. Wingspan includes the interior of a car, though not the trunk.

d. Can search open and closed containers in interior of car w/o a warrant & w/o PC as part of search-incident doctrine. (Belton)

B. Third-party searches. 

1. Lawful arrest of A, do companions B & C get searched?

2. Can search for weapons if there is independent justification for a frisk under Terry. Can be pat-down, but not a full search.

C. Protective Sweeps.

1. After an arrest, police can make a “protective sweep” of the house if there is a r’ble suspicion that house is harboring another person posing a danger to those on the scene.”  (Maryland v. Buie)

2. Must have r’ble suspicion AND can only search those places a person may be hiding or find things in plain view—ltd. scope.

D. Summary of the beauty and wonder of search incident to arrest: 

1. can search the car, interior, glove compartment, but not the trunk

2. can search the person—fully, but no body cavities

3. can search the place—but only the immediate area unless risk of another person, then protective sweep.

VI. When it’s not an arrest: Stop and Frisk

A.  
Terry Stops

1. Can make a brief stop & frisk based on reasonable suspicion [NOT PC] that suspect is armed and dangerous.

2. Rationale: protect the officer, thus ltd. pat-down.

3. What is r’ble suspicion?

a. furtive gestures

b. reaching for waistband

c. bulge in the pants

d. Flight from cop? IL v. Wardlow, SCT 2000 says it is enough wherever it occurs, but not a per se rule. If in high crime area more likely to have RS, although there are counter-arguments here.

e. CAN include r’ble suspicion based on past crimes
f. Extended to cover things, not just people. So luggage can be briefly detained to be sniffed and can “frisk” the inside of the car if fear of weapon inside, but cannot get to the trunk b/c out of reach and Terry based on officer-safety rationalel

4. Applying Terry:

a. If RS that armed and dangerous ( frisk

b. If frisk leads to PC ( arrest

c. If lawful arrest ( search incident, which includes FULL search of person and wingspan of immediate area.

d. If in car and PC to believe evid. of crime therein ( Carroll Doctrine, full search of car w/o warrant, including trunk

B.  
Sliding Scales of Intrusiveness: Encounters, Arrests, Stops

1. Encounters: if in a consensual encounter and request for search is denied, this is NOT enough for RS. Cannot be penalized for standing on rights.
2. Alabama v. White

a. anonymous tip provided r’ble suspicion to stop and frisk Ms. White in her brown plymouth.

b. Although only a few facts, this was enough to get RS, but not PC, again b/c the anon. tip predicted future behavior.

c. Once RS established to stop, she CONSENTS to search, thus evid. admissible.

d. Stevens’s dissent: the consequences of such a holding permits widespread stopping based on sketchy anonymous tips, which could be fabricated by the police.

3. Limits on anonymous tips: FL v. JL (Supp. p. 40)
a. tip that blk. male in plaid on corner has gun

b. RS requires tip to be reliable in its illegality, not just in its tendency to identify an indeterminate person.
c. Always question the reliability of the tipster. The citizen has no reason to lie, identified tipsters also more reliable b/c of threat of prosecution.

4. Criminal profiles are not enough to yield RS

a. US v. Sokolow:  Case-by-case analysis to determine whether the facts about a particular person yielded RS. Profile not dispositive.

b. NB: this is RS to stop, not to arrest (no PC)
C.  
When does an encounter become a “seizure”?

1. Florida v. Bostick 

a. DEA agents on bus request permission to search bags. Are the passengers “seized” w/o RS?

b. The Ct. holds that there was no stop here b/c the test is whether, based on TOC, “a r’ble person would feel free to decline request or otherwise terminate the encounter.”
c. In Drayton, (2002) the SCT held that a police officer who boards a bus does not automatically seize the passengers. Thus, the Bostick TOC test in inapplicable for bus situations.
2. Florida v. Royer
a. police talk w/Royer, take his plane ticket and luggage, remove to small room 

b. was this a seizure? The SCT says yes. There was no PC to stop, so must have RS to make a BRIEF stop. This stop was not brief and there was no way for Royer to know when, how his luggage would be returned.  Did he feel like he could terminate the encounter or refuse to answer questions? (See FL v. Bostick)
c. Way to consider this . . . how would you feel in this situation? 
3. Are chases seizures?

a. During a chase, there is no seizure until there is compliance w/command to stop. (CA v. Hodari, SCT 1991, p. 427)
b. Most courts hold that a seizure does not occur unless there is restraint of the person based on physical force or show of authority
c. Two types of seizures: 
1) physical restraint (per se seizure)

2) show of authority. Not a seizure UNLESS the party complies, i.e when they stop running.

4. Seizure of property

a. US v. Place, SCT 1983
b. Extends Terry application to property, but insists that any seizure is BRIEF. 
c. In this case, officers seized luggage based on RS they contained drugs. The luggage was detained for 90 minutes while they waited for dog-sniffs. 
d. Ct. held that 90 minute detention was too long, no longer brief and had essentially become a seizure requiring PC (warrant).
5. Other types of seizures: (p. 427-28)

a. Detaining to check for outstanding warrants is NOT a seizure.

b. return suspect to crime scene for a “prompt show-up.” This is tricky. If you can bring the victims to the suspects is better but bringing the suspect to the scene can be acceptable.

c. Detain a suspect at the police station for more than a brief interrogation IS a seizure..

d. Getting samples of blood, dna, fingerprints, or stand in line-up IS a seizure. Need a Ct. order to compel attendance and PC to get evidence. If you do not have enough evidence to get a warrant (prob. cause) can get a subpoena from the grand jury.

e. Stopping vehicles passing scene of  a hit-and-run which occurred on a previous day. Tricky. Road blocks are not necessarily viewed as straight-forward law enforcement; there is a general balance btwn. need to act and level of intrusion which usually allows for more leeway to be searched. Can dispense w/RS in these circumstances. Road blocks can be upheld w/o RS.

VII. Automobile Stops

A.  
The Carroll Doctrine and its progeny

1. The Carroll Doctrine: Search of a car (or method of conveyance) is permissible w/o a warrant if there is PC to believe the car contains evidence of a crime.  If PC, then can search the vehicle in its entirety. This is key b/c a search incident to an arrest does not allow the police to search the trunk.

2. The search must be made immediately upon culmination of PC, otherwise car must be impounded until warrant obtained. (Chambers, where police held car 

3. RATIONALE: 1) mobility and 2) diminished expectation of privacy
B.  
Scope of Carroll Search

1. The scope of the search is “as thorough as a magistrate could authorize in a warrant particularly describing the place to be searched.” (US v. Ross, 1982). This is b/c a warrantless search under Carroll is essentially a waiver of the warrant requirement, so it is like having a warrant (w/benefits & limits) 

2. Coolidge v. NH: cannot search the suspect’s car w/o a warrant while the suspect is in jail b/c there it was not immediately after arrest, there is no threat to destruction of evidence, etc. This is the terrible murder of the 14-year old.

3. California v. Acevedo. If the PC of the search runs to the entire car, then can search the car w/o a warrant under the Carroll exception. If the PC runs only to a single item (luggage w/drugs) then can search that item w/o a warrant if it’s in a car, but only that item. This does not give free range to search the entire car.
4. Once PC to search car est., the PC runs to everyone in the car and their containers.  WY v. Houghton, can search passenger’s purse for drugs even though syringe found on driver.

C.  
Pretext

1. Whren v. US: can use traffic stops as pretext for stopping, arresting and getting a search. 
2.  Stop must be objectively reasonable (rarely not)

3. Search must be w/in the confines of the minor offense. Thus, if officer makes arrest, can search the interior of the car (search-incident) to protect his/her own safety, but CANNOT search the trunk b/c no longer safety rationale.

D.  
Search-Incident v. Carroll Doctrine

1. These two doctrines allow for warrantless searches of cars, but only to certain extent. 

2. Three areas search-incident does not apply and must try to get auto exception:

a. Where there is no arrest, or the arrest is not made in a car

b. Where the search of the car is too far removed from the arrest so that it’s no longer “incident to” the arrest 

c. Where the officers want to search the trunk
VIII. Other exceptions to warrant requirement

A.  
Plain view & Plain feel

1. Two kinds of plain view: 1) w/o prior intrusion and 2) w/prior intrusion

2. If prior intrusion, that intrusion must be justified before plain view applies.

3. Plain view aided by technology

a. once tech. used, is it really plain view? Relevant to cases of aerial surveillance. Can argue that it’s not a search, but if it is, may be in plain view. 

b. Key here is how ordinary the technology is: flashlights ok, but not satellites

4. Close looks

a. Arizona v. Hicks: cannot pick up an object to retrieve it’s serial number b/c then it’s no longer in plain view.

b. Can take a “close look” but once it’s beyond looking and into moving, it’s prohibited by plain view.

5. Plain feel searches are allowed during pat-downs, but must be able to readily discern what the item is. Cannot feel around forever (discovering a crack rock) b/c it’s not a weapons search then.  Also, less reliable. 

B.  
Exigent circumstances

1. Fleeing, hot pursuit.

2. Immediate danger to police or public.

3. Imminent destruction of evidence, depends on facts.

4. Civic emergencies, such as fires, etc.

a. Investigating homicides. Patrick v. State. Can enter immediately to see if person is still alive, but there is NO murder scene exception.

b. Must get a warrant to go back and investigate. Usually get one requesting blood spots so that it is large in its scope.

C.  
Open fields

1. Can search “beyond the curtilege”, i.e the immediate vicinity of the house.

2. DOES NOT allow for a search of the building itself. So, you can look in a window, but not go into the building. Can use this info. to obtain a warrant based on PC.

D.  
Consent

1. Consent does not waive all 4th A. rights, but satisfies the requirement that the search be reasonable. Can search, but must have PC to seize.

2. Two determining factors: was search voluntary? Did party giving consent have sufficient authority?

3. Test: Validity + Capacity.

4. Must be voluntary 

a. Does not require that D knows of right to refuse consent; must be given w/o coercion, trickery. 

b. NB: coercion is imputed when an illegal arrest, seizure is made and consensual search follows.

c. Unlike Miranda, cannot lie or trick party into giving consent. Cannot say you’ve got a warrant when you don’t, but you can say you’re getting one if you really are. False friends also okay.

d. Ohio v. Robinette, 1996. Officer does not tell driver stopped for speeding that he is free to go before asking for consent. Driver claims coercion. Ct. holds that telling party they can leave is not required to prove voluntariness of consent. This is a traffic stop, not custody.

5. Competency/Capacity 
a. TOC test focuses on the subjective intent of the party to give consent. If mentally impaired, can be a factor in determining whether consent was actually given but is not per se incompetent.
b. For competency to invalidate consent, the incapacity must be “plain and obvious”
6. IT IS NOT REQUIRED THAT PARTY KNOWS OF RIGHT TO REFUSE CONSENT FOR CONSENT TO BE VALID. (Schneckloth). Merely part of the balancing test. 

7. Factors for determining consent:

a. threat of a warrant (see 2, above)

b. use of force always coercive

c. when suspect in custody, can give consent but custody will be considered in the TOC.

d. D’s education level

e. Where the contraband was hidden, or not hidden at all.

f. NB: the burden of proving consent is on the gov’t.

8. Third-Party Consent

a. actual v. apparent authority. Does the person giving consent have a REP relative to the house, object to provide consent? Does not depend on proprietary interest, but on REP.

b. Actual authority permitted b/c the 3rd-party has an independent privacy interest and the other party has assumed the risk once giving access to 3rd-party

c. Apparent authority (Illinois v. Rodriguez: abusive boyfriend; ex-girlfriend let’s into his apt.) allowed to give consent where the officer reasonably believed the party had authority to give consent.  Based on the objective belief of the officer.

d. NB: cannot assume 3rd-party has authority to give consent. Must make inquiry if it is unclear.

9. Scope of the consent

a. Is consistent w/what the police are searching for. Consent extends to every place it may be found.
b. individual has the right to revoke consent at any time and this revocation cannot be used agst. the individual

c. Once consent given, will search in any place where contraband could reasonably be found. (FL v. Jimeno, consent to search car covers paper bag on floorboard).
d. Where there is ambiguity as to search, it is construed agst. indiv.
IX. Administrative & “Special Needs” Searches

A.  
Administrative searches

1. Admin. searches do NOT require indiv. suspicion b/c search is based on valid gov’t interest.  REP exists, but no indiv. susp. required.

2. Safety Inspections of the HOME

3.  Camara v. San Francisco, 1967

a. Balance of interests: gov’ts interest in public safety v. indiv. privacy rights. (Individual almost never wins)

b. Inspections in the home require a warrant UNLESS consent or emergency.

c. Warrant does not require a particularized showing of PC (indiv. suspicion), but rather that the search is part of an area-wide inspection, not arbitrary, based on the building type or the length of time since last inspection.

d. In making the warrant determination, the magistrate must only make two determinations: 1) does inspection policy exist and 2) does this search  fit w/in the policy?

4. Safety Inspections of PRIVATE BUSINESSES (not open to public)

a. See v. Seattle, 1967
b. Balance of interests: gov’ts interest in public safety v. indiv. privacy rights.
c. Inspections of bsns. requires a warrant; same analysis as Camara applies as to reasoning.

5. Only exception is for heavily regulated industries 

a. Diminished expect. of privacy: on notice of the possibility of inspections based on nature of industry, such as mining, veterinary drugs, firearms, liquor sales, trucking, public utilities, horse racing (?), railroads.

b. Regs. must provide sufficient notice of search and limits on its scope to essentially “substitute” for a warrant.

c. Factors for HRI: 1) gov’t has susbt’l interest in subj. matter regulated; 2) search further purpose of inspection; 3) regs are “constitutionally adequate substitute” for warrant.

6. Note, although there is an exception to the warrant requirement for HRI’s,  this exception cannot be statutorily mandated, e.g. OSHA regs. cannot permit warrantless searches for all OSHA related industries b/c then exception would swallow the rule.

7. EXTENDING Camara’s balancing test

a. NY v. Burger (chop shop case)

b. MAJOR SHIFT:  admin. search can result in evid. of criminal violation.

c. Using law enforcement officials to perform “admin.” search does not turn admin. search into criminal search requiring individualized PC.

d. Majority says this is a HRI, but under this test, almost anything is.

e. Burger really extends the admin. search, balancing doctrine, allowing for purely criminal violation searches in name of public interest.

B.  
Special Needs Searches

1. Where “special needs” prevails, warrantless civil-based searches of individuals is permitted. In other words: where the search is not for law enforcement purposes and not gathering evidence, warrant requirement excused.

2. Searching schools

a. NJ v. TLO: search of a student’s purse by a school official where RS of violation of school rule (cigarettes) is permitted where “special need” of maintaining discipline

b. NB: the search was not made by a law enforcement official. If it had been it would not have been for a “special need” of the school, but for law enforcement.

c. Once evid. found in special needs searched, it can be used in criminal trials

d. Special needs also applies to drug testing of student athletes (Aston) where 1) expectation of testing; 2) “communal environment” of locker room makes it no big-deal to give specimen; 3) on notice.

e. Vernonia: drug testing of student athletes permitted where diminished expect. of privacy.

3. Searching employee’s offices

a. no warrant required for work-related or investigative searches

b. Search for evid. of criminal activity that is not work-related are OUTSIDE the “special needs” of an employer and must have PC and warrant.

4. Border Searches

a. Always a presumption of reasonableness for border searches, customs, etc.

b. No IS required but if the brief search turns into seizure, must have IS.

c. If the border search is at a fixed point, will still qualify as border search even if located miles away.

5. Other searches

a. Special needs applies to searches of probationer’s homes by probation officer, not police
b. Searches at airports, courthouses, etc. are covered

c. Inventory searches of impounded vehicles, arrested persons. The principle issue here is whether there are existing procedures and protocols to avoid the problem of discretionless searches.
C.  
Special Needs: The Issue of Drug Testing

1. 4th A. applies to drug testing of gov’t ee’s and to gov’t required testing of private employees

2. Skinner v. Railway Labor Exec. Assn., 1989. 

a. urine-testing of ALL employees required after railway accidents 

b. drug testing is a search b/c it invades reasonable expectation of privacy.

c. Considerations for “nature of intrusion”: 

1. Is there a r’ble expectation of privacy?

2. How is the info. collected?

3. How is the info. used?

3. Von Raab: drug testing of customs officers w/access to classified info. or a firearm is permissible to protect gov’t interest in drug war.

4. Vernonia:  random, suspicionless drug testing of student athletes allowed.

a. Is there a compelling gov’t interest? Here, preventing drug use.

b. Is the program proffered effective?

c. DOES NOT have to be least intrusive means of obtaining info.

5. Not all suspicionless drug-testing is reasonable

a. Chandler v. Miller, requiring public officials to submit to drug testing held impermissible where no proof of prior drug abuse.

b. Suspicionless testing in the absence of an existing drug problem is only permissible where it protects agst. a “critical hazard” to the public and then only where a plan based on RS is untenable

6. SUMMARY:

a. What is the gov’t interest? Is it valid and substantial?

b. Is there a valid 4th A. right that counts?

c. The nature of the intrusion:

1. Does the indiv. have a r’ble expectation of privacy?

2. How is the info. collected?

3. How is the info. used? 

7. NB: Even w/special needs searches the MANNER AND SCOPE of the search can lead to a violation of the 4th A. 

D.  
Car Searches & Roadblocks

1. Random, suspicionless stops are prohibited (DE v. Prouse) but checkpoints are generally permitted so long as limitations & procedural safeguards. (Sitz)

2. Under Burger can now wear two hats: law enforcw’t & public safety.

3. Permanent Fixed Checkpoints

a. what is the purpose of the checkpoint?

b. Balance the gov’t interest agst. individual’s privacy interest.

c. Consider:

1) whether drivers have notice; 

2) length of detention; 

3) whether all drivers are stopped, thus not abritrary; 

4) stds./procedures of stop.

4. Temporary Fixed Checkpoints

a. Purpose of stop? Balance?

b. Okay if temporary, if they are fixed and not arbitrary; no surprises, brief stop.

5. NB: Roadblocks are seizures permitted w/o PC. They are NOT searches.  Searches still require PC unless there is RS that subject is armed and dangerous or there is evidence of “special need.”
REMEDIES FOR 4TH A. VIOLATIONS

I. 
The Exclusionary Rule
A.  
Nature of Rule

1. Judge-made, constitutionally based rule created to DETER future police abuses of illegal s/s. It is NOT constitutionally required.

2. Applies to the states through the bill of rights, 14th A. 

3. It is a REMEDY for a 4th A. violation: where there is a legal right, must have a legal remedy, otherwise the right is invalid. (Marbury)

4. Brennan’s extreme view: ANY use of illegally obtained evid. violates the 4th A. This is as expansive as the rule could be. Not adopted.

B.  
Who can claim protection? The Standing Requirement

1. The right only attaches to the person whose REP has been violated or who has a possessory interest in the thing seized.

a. the DEFT. bears the burden of proving the s/s was illegal

b. the GOV’T bears the burden of proving an exception to deriv. evid. rule

2. The D cannot claim a REP where he disavows ownership of the good. Further, w/respect to goods controlled by a conspiracy, joint ownership does not confer a possessory interest on each person.

3. Consider the illegal wiretap hypo w/various members of a conspiracy: only those parties w/REP as to the use of the phone can challenge the evid. discovered through tap. Mention of a 3rd or 4th party does not cover that party—must be possessor or user w/REP.

C.  
Scope of the Exclusionary Rule

1. The location and nature of the violation is important in determining which evid. is excluded or admitted. (NY v. Harris)

2. If the arrest is illegal for lack of PC, then all s’ments and other evid. proximately obtained b/c of illegal arrest are inadmissible as fruits of poisonous tree

3. If arrest illegal for lack of arrest warrant (in-home arrest), then:

a. confessions made outside the home are never suppressed b/c an in-home warrantless arrest is an illegal search, not an illegal arrest; 

b. evid. found in the home in the course of the arrest are suppressed b/c they are the fruit of an illegal search. (Harris v. NY, see below)

II. Derivative Evidence Rule

A.  
Nature of the Rule

1. The evid. illegally seized is the “direct” evidence and will almost always be excluded.  The issue for most D’s is whether evidence derived from the initial illegal s/s can be used. 

2. The exclusionary rule generally applies to derivative evid. unless the GOV’T can prove an exception.

3. The heart of the exclusionary rule is in the prosecution’s case-in-chief in a criminal trial.  B/c the rationale for the rule is its use as a deterrent agst. police misconduct, there will be no effect if it is used in other proceedings.

4. Exclusionary rule does not apply for the following:

a. Grand jury. No deterrence effect here b/c illegal evid. to get indictment cannot be used in the trial for which the indictment is sought: illogical.

b. Collateral proceedings

c. Deportation hearings.

d. SENTENCING

5. What about rebuttal evidence or impeachment evid. on cross-examination?

a. If D gets on stand and opens the door, prosectuion can offer in rebuttal.  Cannot use exclusionary rule as invitation to lie.

b. BUT, cannot use illegal evidence agst. defense witnesses. The DEFT can protect himself from perjury by not taking the stand. Witnesses cannot, however, protect themselves and may be inclined not to testify. Thus, the D may be left w/o a defense.

6. Exceptions to the Exclusionary Rule:

a. attenuation

b. independent source doctrine

c. inevitable discovery

B.  
ATTENUATION
1. Attenuation is proven when the link btwn. the evid. obtained through the illegal s/s has no meaningful connection.

2. If a witness comes to light due to deriv. Evid., the test’y will usually be allowed if they are willing to testify.  

a. Ceccolini: Officer rifles through envelope at florist and finds witness’s name. 

b. Later brings gambling charges agst. owner of store. 

c. Witness volunteers to testify b/c she’s studying police science.

3. The TEST is whether, under the TOC, evid. was discovered through the illegality or a means “sufficiently distinguishable” to be purged of the original taint.

4. Factors for determining (Brown v. Il, p. 573): 

a. Miranda warnings given. This is not a per se break in the chain, but a mere factor to consider. (Brown v. Illinois)

b. Lapse of time btwn. illegality and discovery of evidence.

c. Presence of intervening circumstances

d. The flagrancy of the original misconduct.

e. Whether the accused has counsel
5. Brown v. Illinois (officers waiting in apt. w/guns drawn). Ct. holds that there was NOT sufficient attenuation here although miranda warnings given. Warnings are not a per se break in the chain.
6. Wong Sun: out on bail, person comes back and voluntarily gives s’ment. Sufficiently attenuated

7. Oregan v. Elstad: 

a. Illegal interrogation in home b/c it amounts to custody and no warnings given (see Miranda section above). Those s’ments are suppressed. 

b. Then taken to police station and given warnings. These warnings (at police station) were enough to break the chain. 

c. But, Isn’t the cat out of the bag at this point?  The accused has no idea that first s’ment will not be used agst. him and police are under no obligation to tell the witness the first interrogation is excluded.

d. Regardless, the court holds that a mere miranda violation—where everything else is voluntary—is not enough for exclusion.
8. NY v. Harris: 

a. illegal in-home arrest (no warrant). Then s’ments made outside home. 

b. Ct. says that warrantless arrest in a home is an  illegal search, so once outside, the illegality is over. Thus, anything outside the house is not derivative.

C.  
INDEPENDENT SOURCE DOCTRINE

1. Evid. will not be excluded where it would have been found by legal means unrelated to original illegal s/s.

2. Rationale: don’t want to put the police in a worse position based on one illegality if they were following correct procedure elsewhere. 

3. Example: through interrogation police discover that murder weapon is located at X. Simultaneously, other police obtain a valid warrant to search X and find the weapon.  The weapon will be allowed b/c the police would have found it in the legal search.

D.  
INEVITABLE DISCOVERY

1. allows for use at trial if evid. would have been discovered through means completely indept. of the bad search

2. must prove by a preponderance of evid. that discovery was inevitable

3. focuses on what actually would have been found not what could have been found.

4. Nix v. Williams (Christian burial speech).  Would the officers have actually found the body if there was an impending snowstorm, as suggested by the speech?

E.  
Good faith exception: Leon
1. Where an officer reasonably relies in good faith on a warrant, later proved to be invalid, the evid. obtained through the search can usually be used in the case-in-chief, despite the taint.

2. NB: if the warrant is “unr’bly executed” (such as failing to knock-and-announce) the mistake is the officer’s and the fruits of the search are excluded.

3. Rationale: the exclusionary rule is designed to deter police misconduct, not the misconduct of ct. officials (magistrates).  To apply the rule here would be deterring the wrong behavior.

4. What is “r’ble belief” that warrant is good? It is an objective std. of what all r’ble people would think, not that particular officer. 

5. Unreasonable beliefs:

a. where the affiant (usually the officer) deliberately misleads the magistrate

b. where the magistrate is a mere rubber stamp

c. where the affidavit clearly lacks PC

d. where the warrant itself is invalid, due to lack of specificity, particularity

6. US v. Leon: 

a. Prosecution wants to use evid. directly obtained through violation of 4th A. rights in its case-in-chief and YET it is still admissible b/c of the court-created “good faith exception”.

b. Brennan’s dissent: The illegality stems from the use of the illegally obtained evid., no matter how far “attenuated”.  Describes the good faith exception as the piece de resistance of the break-down of 4th A. rights. So-called “costs” are over-blown. Counting costs of all exclusionary rules v. only instances of good faith. The majority’s comparison is apples and oranges.  Thinks effort of ad hoc balancing of deterrence v. costs fundamentally impairs the criminal justice system.

THE GRAND JURY

I. USES

A.  
Indictments

1. In the federal system must have GJ indictment for felonies.

2. Why would you choose a GJ over an information, if there was a choice?

a. no counsel for accused in GJ

b. can skip the preliminary hearing if indictment

c. useful INVESTIGATION tool—can get practically ANYTHING

d. power of the people. For difficult cases allows the heat to be taken off the prosecutor and lets the 24 people decide.

B.  
Subpoenas 

1. for documents and non-testimonial evidence

2. What can you get? Pretty much anything.

a. document belonging to a corporate entity are a free for all

b. private papers can also be obtained through the GJ. Only exception is when the docs. were created under gov’t compulsion.

3. What is required for issuing a subpoena from the GJ?

a. no PC needed

b. no r’ble suspicion

c. only requirment: MERE relevance to ANY crime that MIGHT have been committed

4. In re: R. Enterprises. 

a. GJ subpoenas do not have to be as particularized as subpoenas for criminal trials.

b. It is tautological to expect PC for a grand jury subpoena when the point of the grand jury is to accumulate PC for a warrant, arrest, etc.

c. Thus, grand jury is allowed to “paint with a broad brush” with the limit that they may not go one an “unlicensed fishing expedition”. But note, there is a presumption of reasonableness. (782).

d. Presumption of reasonableness to GJ subpoenas, so those opposing have a HIGH threshold to get over.

5. Merely turning over the documents, signaling they were in your control, is self-incriminating under 5th A. so will get an “act of production” immunity, aka Doe immunity. 

6. Summary: Document subpoenas must 1) request relevant materials; 2) specify w/r’ble particularity; and 3) limit to r’ble period of time.
C.  
Non-testimonial Evidence: 5th or 4th A. Protections? 

1. No 5th A. privilege b/c production of non-testimonial evid. before the GJ does not invoke 5th A. rights.

2. Dionosio:
a. voice exemplars can be subpoenaed by the GJ 

b. There is no 5th A. protection for non-testimonial evidence, such as a recording of the voice, blood samples, DNA, fingerprints.

c. What about the 4th A.? Appearance before the GJ does not constitute a seizure w/in 4th A. terms.

d. Providing an exemplar does not constitute a search w/in 4th A b/c there is no REP w/respect to a person’s voice (in this case) 

3. NB: Whether or not the GJ subpoena constitutes a seizure depends on the REP associated with the thing sought. So, where GJ asks for things requiring “invasive techniques” need more than just r’bleness surrounding subpoena, sometimes even beyond PC.
II. 5th A. Protections

A. Miranda rights before the GJ

1. Mandujano: 

a. Burger opinion, Miranda rights do not attach to witnesses called before the GJ (they can always plead the 5th).  

b. Don’t have to testify to any evid. that may incriminate.

2. But, if they really want the evid. will give you immunity (two-types)

a. transactional immunity: anything related to transaction (much broader).

b. use-plus-fruits: leaves the person open for prosecution for the matter under investigation. Gov’t rarely prosecutes here b/c must show that the case is untainted by prior immunized testimony.  Ollie North: the witnesses could have been influenced by what they heard him say on TV.

3. the 5th A. is powerful, but PERSONAL to you and MUST be CLAIMED.

4. if you refuse to testify and don’t have privilege, can hold in contempt.

B.  
Collective Entity Doctrine

1. cannot claim 5th A. privilege as a representative of a corporation.

2. If the indiv. owns the bsns. himself, and is asked to produce bsns. records, 5th A. protections apply.

3. But, even where an indiv. is the sole shareholder of a co., there is no 5th A. protection b/c the individual is shielded by the corporation.
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