CRIMINAL PROCEDURE OUTLINE
Professor Cheh

Spring 2004

A. Levin

GENERAL 
· States can’t fall below protections required by S. Ct. under the constitution, but can provide greater protections under state constitutions.

· Crim Pro timeline:

· PreCrime Investigation: Surveillance, Sting, Informants/Plants

· Crime / Investigation Continues

· Arrest / Investigation Continues

· Gap – in custody of the police

· Witness

· Physical evidence

· Show ups/ids

· Interrogation

· Searches
· Gap period between arrest and first appearance is when police interrogate and try to get a confession, because it’s before a lawyer is required.
· 1st Appearance - Must be taken before a magistrate generally w/i 48 hrs.

· Prelim Hearing or Indictment by Grand Jury

· Prelim Hearing – probable cause hearing before a judge w/o a jury in order to determine if individual should be held for trial (if there is PC to hold you) 
· This is defense lawyer’s first look to see if there is any way to save D.

· This is where “discovery” happens, and when pleas can be negotiated. 

· Discovery is pretty paltry, because D will probable lie and withhold information.
· Grand Jury Indictment – group of citizens who hears evidence from the prosecution & votes to see if there is probable cause that the individual committed the crime
· Bill of rights doesn’t incorporate requirement of grand juries; this is only a federal requirement and doesn’t apply to the states.

· Some states have grand juries and some don’t.
· Pretrial
· Most of the action comes in the pretrial phase. 

· Most limits on this phase are constitutional.
· Features of our system:

· Accusatorial system – gov’t must make case against you.  You can remain silent and not cooperate

· Adversarial system

· Rely on juries

· Procedural protections 

· Two perspectives on the criminal process:

· Crime Control Model – assembly line

· Purpose of crim pro is to control crime.

· System should be constructed to be informal, efficient, and managerial.

· Cases should move along quickly

· Goal of criminal process - repress criminal conduct/guarantee social freedom

· Primary attention must be pd to efficiency – speed and finality

· Emphasis on police and investigators

· Informality favored over formality

· Uniformity 

· Presumption of factual guilt – bring in/move along only those likely guilty

· Not the opposite of presumption of innocence/innocent until proven guilty – justice system will treat everyone the same regardless of guilt 
· This presumption of guilt is a presumption of fact, not a legal rule

· This model has lots of confidence in police, investigators, and fact-finding.
· Due Process Model – obstacle course

· Rather than a conveyor belt (crime control model), it is more like an obstacle course.

· Says factual guilt is necessary, but not sufficient, and that protection is needed in the process.

· Factual guilt is not enough; must be LEGALLY guilty.

· Stresses possibility of error – insists on elimination & prevention of mistakes by using multiple layers of checking; concerned about the opportunity for the gov’t to abuse power.
· Demand for finality low

· Prevent oppression of individual rather than increase efficiency

· Gov biases that result in people being treated unfairly should be avoided  

· Safeguards necessary to prevent the gov from abusing their power & from allowing individuals to be wrongfully convicted
· It is mandatory that mistakes by the gov’t be punished within the criminal proceeding itself (that is exclusionary rule)
· Due process requires that the gov’t can’t violate some principles of justice that are so rooted in the traditions and conscience of our people that they are deemed fundamental. (So awful that no one could say that a fair system would convict).
INTERROGATION & CONFESSIONS

· 3 constitutional bases that limit police interrogations:

· Due Process

· 5th Amendment (Right not to incriminate yourself; Miranda)

· 6th Amendment (Right to a lawyer)

VOLUNTARINESS STANDARD
· RULE: STATE ACTION + INVOLUNTARY CONFESSION = DUE PROCESS VIOLATION
· Voluntariness is determined by looking at the Totality of the Circumstances.

· In voluntariness, we are looking to avoid really BAD stuff.
· Protection for Ds is not fabulous, but not minimalist either.
· Confessions obtained through coercion violate due process rights guaranteed by 14th amendment.

· Physical violence is per se coercion; confessions obtained through violence are inadmissible violations of due process. (Brown v. Mississippi, 1936)

· Brown v. Mississippi, 1936

· Most egregious case of over-aggression in interrogation that there could possible be.

· 3 men tortured, and told torture would continue until they confessed.

· This is per se coercion, and confessions are inadmissible.
· This case was decided on due process grounds (In this case, court said 5th amendment not applicable, and it stayed this way until 1964).

· This is 1st case that said activities of this kind violate due process. (since the 19th century!!)

· This case opened the door to using due process to check police use of force in interrogations.

· Court also says that conviction can’t be based solely on confession that is obtained by violence—so if there is corroborating evidence, conviction may still stand.
· Involuntary confessions can’t even be used to impeach, unlike Miranda violative statements.

· Coercion of a confession by any means is not allowed, whether by physical OR mental torture; Psychological torture can be coercive. (Watts v. Indiana, 1949)

· Watts v. Indiana (1949)

· Suspect mentally tortures; days of questioning, solitary confinement, no food, no timely prelim hearing, no counsel, and no Miranda rights

· S. Ct. expands notion of due process to include psychological torture.
· Evidence overwhelmingly pointed to Watts’ guilt, but focus was not on the reliability of the facts of the confession but on the right against self-incrimination (later picked up in Miranda).

· 3 factors to determine if psychological coercion:

· Characteristics of suspect – drunk, mentally ill

· Circumstances of interrogation – length, conditions, Mirandized

· Tactics of interrogators – physical touching, threats, lying

· Determining if an interrogation is psychologically coercive within the terms of the 14th am requires analysis of the TOTALITY OF THE CIRCUMSTANCES.

· Jackson: Totality of the circumstances [prevailing view]; where the accused’s will is overborne such that a confession is not voluntary; no longer has the ability to choose rationally whether to offer evidence.
· Thinks the effect on the accused is more important than the tactics used. 
· He recognizes that people have different breaking points.

· We should look at each case and defendant himself in each case.
· Frankfurther: Accusatorial system; up to the government to prove their case without undue pressure on the accused.
· More of the mind that certain tactics are impermissible per se.

· BURDEN IS ON THE GOVERNMENT TO SHOW THAT STATEMENT / CONFESSION WAS VOLUNTARY, BY A PREPONDERANCE OF THE EVIDENCE.

· State v. James – 

· Court adopted a rule which requires voluntariness of confession to be proven by a preponderance of the evidence.  

· Also, there is no constitutional requirement that a confession be electronically recorded, where feasible, as a precondition for admissibility
· STATE ACTION DOCTRINE - In order to violate due process, there must be state action.

· Colorado v. Connelly, 1986, Rhenquist

· Mentally ill man confesses to a crime after being advised of his rights; seeks to have confession thrown out as involuntary because he was under influence of internal voices.

· Held, a due process claim must involve state action.  

· Here, there was no interrogation, so not state action.
· If the police were forced to consider D’s intent any time a D confesses, it would establish a new constitutional right of confessing only when rational.

· Brennan Dissent – 

· Argues that the court process itself was state action, so it is possible to bring suit under due process violation.  
· Voluntary means truly voluntary – no coercion by any source.

· If D is mentally ill, and confession is the only evidence, then corroborating (extrinsic) evidence should be requires to show the reliability of the confession.
· Consequences of Brennan’s rule: This would open up a whole huge new constitutional right; courts would have to divine intent of Ds when making confessions.  This would require “sweeping inquiries”

· If someone approaches police and wants to confess, police do NOT have to tell them that they don’t have to say anything.
· What is coercion?

· Questioning and some degree of pressure is permissible. 

· Look at 3 factors:

1. D’s character

2. Circumstances of interrogation

3. Police Tactics

· (1) D’s character:

· Age

· Mental stability

· Pressure

· Mental / physical state – it is more coercive is there is no food, drink, or sleep

· Accused’s prior criminal history – the more often interrogated, the more likely to know the drill

· (2) Circumstances of Interrogation:

· Look at the duration of interrogation.

· Round the clock interrogation for hours on end is coercive.

· Lat at night, in brightly lit room, multiple cops IS coercion.

· Loot at the following factors:

· Who was present?

· Guns visible?

· Unholstered?

· Familiar location?

· (3) Police tactics:

· Threats of violence or actual violence = coercion

· Lying and trickery is not coercion; can lie about intrinsic facts.
· Frazier v. Cupp (US 1969)
· D was questioned after being advised of is rights.

· Questioning short in duration.

· Confession voluntary when police lie about confession made by accomplice, and man mentioned lawyer but really didn’t ask for one.

· Police can lie about the facts of the case.
· Held, because D was informed of his rights, questioning was short, and petitioner was mature and of normal intelligence, his confession WAS admissible notwithstanding the misrepresentation.
· BUT – Cannot lie about extrinsic facts.

· i.e. Promise to broker deals with DA or get a better sentence (“false friend”)
· State v. Kelekolio, (Hawaii state decision, 1993)
· Rule: Police can lie about intrinsic facts. 

· Cannot lie about extrinsic facts (promises of better sentence, mental health treatment) or the law.

· If it is crazy over-the-top lying (like cop is pretending to be a priest), then it is coercion.
· Intrinsic facts: Discovery of murder weapon, positive ID of D, discovery of nonexistent witness, etc. 

· Extrinsic facts: Assurances of divine salvation upon confession, promises about treatment instead of jail time, etc.

· Promises of leniency in exchange for confession are generally viewed as part of the totality of the circumstances.

· The difference between promises of leniency to exhort confessions and plea bargains is that in pleas, D is represented by counsel who participates in the bargaining.

· Effect of coerced confession on a trial:

· If the other evidence supports a conviction, then even if confession is coerced, it will be considered harmless error (Arizona v. Fulminante, 1991)

· Prior to Fulminante, courts required a new trial if the confession is coerced.   Now it can be harmless error, despite overwhelming 403 concerns.

· The interrogation of Frank Miller (Miller v. Fenton)
· Facts:

· Man kills and sexually molests girl.  Brothers described car of the perp and he is found.  Cops lie about finding blood, and about a phone call telling of her death. 

· Held, Confession was VOLUNTARY.  No Due Process (DP) violation.

· Arguments:

1. D’s argument to exclude:
a. Officer seems to make promises to get him treatment instead of jail

b. Police knew of his psychiatric history.
c. Entire time with police is 3-4 hours.

d. Miller goes into catatonic state and is taken to hospital. Can’t get more overborne of a will than that; he was unstable and his will is overcome.
e. D appears disoriented

2. Prosecution’s argument to admit:

a. Police can lie about facts (Frazier v. Cupp)
b. Miller has been arrested before, knows what to expect

c. Catatonic state is reaction to realization of guilt

d. D went w/police voluntarily

e. Mental state: regularly works, answers coherently, understood rights

f. Interrogation was at night, but D works nights. Rather brief.

g. Signed card waiving Miranda rights 

h. No actual promise of mental help v. jail.

· What’s wrong with voluntariness doctrine?

· Grey area – hard to assess voluntariness
· Not very specific; no bright line rules; spongy rules instead

· But on the other hand, this may be good because it allows us to tailor decisions based on the circumstances of each case.
· It allows a number of tactics that probably shouldn’t be allowed.

· Voluntariness test alone isn’t strong enough.  Police shouldn’t be able to hold an individual incommunicado and trick information out of him.

· Loose factor test that requires a case-by-case evaluation; not workable standard for cops.

· Promotes a swearing match between police and D about what happened; police have greater credibility.

· Application of harmless error test on appeal (very malleable) becomes an issue of concern there is other evidence that the individual is guilty.

5TH AMENDMENT – MIRANDA
· An individual can’t be compelled to be a witness against himself in a criminal matter.
· This does NOT apply to non-testimonial evidence (physical characteristics, fingerprints, DNA, etx.
· Miranda v. Arizona, 1966 (Brennan)
· Held, incommunicado custodial interrogation is inherently coercive, therefore warnings must be given in order to help overcome the “inherent pressures of the interrogation atmpsohere.
· CUSTODY + INTERROGATION = Miranda Warnings must be given.

· Failure to give warnings means can’t use the statements obtained for substantive purposes.

· Dissent:

· Voluntary test was fine; no clarity in this new rule, per se character wipes away too much.

· Questions how a D’s waiver or rights can be accepted as voluntary under Miranda even though it’s made in the inherently coercive setting of interrogation.

· 4 required warnings:

· Right to remain silent

· Anything you say can and will be used against you in court

· Right to an attorney

· If you can’t afford attorney, one will be provided for you.

· Miranda doesn’t apply to volunteered statements.

· Miranda warnings are a personal privilege—don’t apply to corporations.

· This only applies to testimonial evidence; not physical evidence.

· In the end, neither side was right about consequences of Miranda, although there were significant effects on police actions (policing the police); this changed training and methods of questioning.

· Numerous appeals to overturn because concerned about the inability to obtain confessions, but most people waive their rights and talk to the police. 
· Miranda has been interpreted by the court in a less expansive manner in order to be more acceptable to the general public. 

· Warnings are prophylactic rules; designed to prevent the potential for a violation of constitutional rights.  

· Failure to give warnings is not necessarily a violation of constitutional rights; balancing test must be performed to decide if they are required. 

· In doing the balancing test, there is a public safety exception.  (NY v. Quarles)

· NY v. Quarles (1984)– 
· Court established public safety exception to Miranda.

· Facts:

· Woman told 2 officers after midnight that she had been rapes, assailant was armed, and that he had fled into nearby all-night grocery store with a weapon.

· Officers saw man fitting suspect description in the store.

· D fled to rear of store, and officer took him into custody and handcuffed him.

· Officer asked D (without Miranda) where the gun was, and D told him.

· Held, when police are confronted with an immediate necessity and a danger to public safety, incriminating statements may be admissible even without Miranda warning, even if there is no evidence that officer is motivated by concern for public safety.

· There must be an “objectively reasonable need to protect the public or police from immediate danger,” and there must be an “exigency requiring immediate action.”

· Court recognized that this public safety exception reduces the clarity of Miranda.

· Holding in this case was based on dubious facts; Quarles is hard to justify in light of Miranda.
· CUSTODY under Miranda:

· Taken into custody or otherwise deprived of freedom in any significant way.

· TEST: Whether a reasonable person, innocent of any crime, but in the circumstance of the D, things that he was under arrest or in custody, looking at the TOTALITY of the CIRCUMSTANCES.

· Facts and circumstances weighed by courts in determining if there is custody:

· Place of Interrogation:
· Police station is usually custody, BUT
· Oregon v. Mathiason – suspect on parole (required to cooperate with the police), asked to meet police at state patrol office, and lied to about facts intrinsic to the offense

· Held, NOT in custody because he was free to leave, was told he wasn’t under arrest, and left following the interrogation.

· Court said this wasn’t a coercive environment requiring Miranda warnings.

· Police car questioning = custodial unless invited (i.e. bad weather)

· In custody on another offense is usually custody, BUT

· IL v. Perkins – Miranda warnings are NOT required when suspect is unaware that he is speaking to a law enforcement officer, even when the individual is in jail on an unrelated charge. 

· Prosecutor’s office = generally NON-custodial

· In suspect’s home = generally non-custodial

· Beckwith v. US – Taxpayer interviewed at home for 2 hours by IRS agent, investigating criminal income tax violations.

· Held, NOT in custody nor deprived of freedom in any significant way, so Miranda warnings NOT required.

· Suspect’s place of business = generally non-custodial

· In suspect’s car = generally non-custodial

· In hospital but not under arrest = generally non-custodial

· Prior to the arrest, at the scene of the crime = generally non-custodial

· Time of Interrogation:
· Early morning hours raises questions of custody unless the crime committed at odd hour

· Persons Present at Interrogation:

· If friends or relatives there, indicates NOT custodial.

· Removal from presence of family and relatives would indicate custodial. 

· Indicia of Arrest:

· Guns Visible

· Any physical contact

· Told under arrest / told can leave at any time

· Length and form of questions:
· If short time, less likely to be interrogation.

· Seeking Police Aid / Initiating the Interview:
· If someone seeks police aid, indicates interview is NOT custodial

· Lack of arrest after interview:
· Oregon v. Mathiason – Miranda not extended to cover interrogations where suspect voluntarily came to police station and was immediately informed not under arrest and free to leave afterwards.
CUSTODY?  Summary Chart

	Factors Considered
	Indicates CUSTODY
	Indicates NOT CUSTODY

	Place of Interrogation
	· Police Station

· Police Car

· In custody for another offense


	· Prosecutor’s office

· At home

· Place of business

· Hospital (but not arrested)

· In car

· Prior to arrest, at scene of crime

	Time of interrogation
	· Early morning hours (unless crime committed at odd time)
	· Daytime hours

	Persons present at interrogation
	· Only police officers
· Removed from family and friends
	· Friends or relatives present

	Indicia of Arrest
	· Guns visible
· Any physical contact

· Told under arrest
	· No guns
· No physical contact

· Told can leave at any time

	Length and form of questions
	· Long duration of questioning
	· Short duration 

	Seeking police aid
	· D didn’t seek police aid
· Police approached D instead
	· D sought out police
· D initiated interview

	Arrest after interview?
	· Yes
	· No


· Statement to Undercover Agent: generally not custodial
· IL v. Perkins

· Facts:

· Police obtained information that D, a jail inmate, had made statements to another prisoner that implicate D in a murder under investigation.

· Police placed a police informant into cell and instructed him to engage in conversation about murder to elicit statements.

· Held, Miranda warnings NOT required when suspect is unaware that he’s speaking to law enforcement officer, even when individual is in jail on an unrelated charge.
· So, statements were admissible.
· Statements after Traffic Stops: generally not custodial
· Berkemer v. McCarty

· In this case, stmts included field sobriety test and admissions as to drinking
· Held, statements made after arrest were not admissible without Miranda warnings.

· Pannsylvania v. Munoz

· Questions asked at Terry stop of suspected drunk driver prior to arrest ARE admissible without Miranda warnings
· Statements during Stop and Frisk: generally not custodial (reasonable suspicion, not PC, therefore no arrest) 

· Berkemer v. McCarty

· Both traffic stops and stop and frisks are generally brief, and not custodial.  

· Not one is required to answer police questions while detailed, although most people will.

· INTERROGATION under Miranda:
· NOTE: You CAN arrest someone without giving Miranda warnings.  BUT you CANNOT interrogate without giving Miranda warnings.
· Can arrest and put in police car, where person is likely to confess without any questioning.

· TEST for Interrogation: Interrogation exists when there is express questioning or its functional equivalent which the police knew/should have known is reasonably likely to illicit an incriminating response / deliberate elicitation. 

· Rhode Island v. Innis

· Innis arrested and Mirandized; he asked to speak with lawyer, so questions must stop.

· Not questioned any more, ut police make comments amongst themselves about missing gun. 

· Innis volunteers location of gun. 

· Held, NOT interrogation; off-hand remarks; statements not particularly evocative.
· Innis hadn’t been charged, so 6th amendment didn’t attack; only 5th amend.

· Application of Test for Interrogation:
· Focus is on the intention of the police.

· Take into account particularities of suspect to extent prayed upon and used by the police.

· Doesn’t have to be police misbehavior, but if the police do act in good faith it’s unlikely that court will find interrogation. (AZ v. Mauro)

· AZ v. Mauro – 

· Case is oddity

· Police set up meeting with spouse; when someone makes statements in response to another’s questions, it is not an interrogation.

· Police sent wife in to talk with husband.

· There was no evidence that wife was sent in for the purpose of getting statements; she requested the talk, and officer didn’t send her in there.

· Some questions DON’T count as interrogation for purposes of Miranda (because not the kind of coercive pressure designed to prevent.) –These are EXCEPTIONS (of sorts) to Miranda.
· Threshold and clarifying questions

· i.e. asking someone a question simply to clarify a statement he made. 

· This is generally not an issue because the person is not in custody.

· If it does occur, questions are OK provided that they are not taken too far.

· i.e. D: “I shouldn’t have done it.”  P: “What did you do?”

· Routing Questions and Booking Procedures Exception
· Can ask about name, address, height, weight, eye color, DOP and current age during booking, before being Mirandized (Pennsylvania v. Muniz).

· Pennsylvania v. Muniz
· Arrested for drunk driving and responses to above were incriminating because D stumbled over them and gave wrong info.
· Held, still admissible, because only routine questions.
· Questions were routine, for record-keeping purposes only, and “reasonably related to police’s administrative concerns.
· BUT - Can’t ask booking question if it is designed to illicit an incriminating response (Pennsylvania v. Muniz).

· Pennsylvania v. Muniz
· Question about date of 6th birthday is testimony and not an exhibition of physical characteristics, therefore 5th amendment does apply.

· Held, failure to correctly answer can’t be admitted as evidence of drunkenness.

· Spontaneous questions

· Jailor comes on scene of killing and says, “OH my god, what happened here?” Perp says “I killed him.” This is NOT interrogation.

· Emergency Questions – Public Safety Exception

· NY v. Quarles

· Man arrested and asked location of fun (custody and interrogation) prior to being mirandized.

· Held, statements admissible because of emergency/public safety exception.

· Prophylactic rules: Weigh for potential coercion v. loss of evidence that may occur + public safety = public safety exception

· This exception doesn’t make sense.  Police can always ask in the interest of public safety, but court doesn’t necessarily have to admit it.  However, court in this case finds otherwise.

· Some courts will include the location of drugs as a case where public safety exception will apply. (Interpreting exception broadly).
· Putting people together in a room is NOT interrogation.

· AZ v. Mauro – 

· Cops allow husband and wife to speak to each other after murder of son on the condition that they are taped.  

· There was no evidence that wife was sent in for the purpose of getting statements; she requested the talk, and officer didn’t send her in there.

· Held, this is NOT an interrogation.

· We want police to allow other people to talk to each other, but we must allow them to tape it for safety reasons. (doesn’t make sense)

· Explanations concerning custodial procedures

· i.e. sobriety tests, probably fingerprinting, transportation, and inventorying

· Penn v. Muniz – 

· D made incriminating statements about drunken state during discussion with cops as to how sobriety tests were to be performed

· Summary of exceptions to Miranda
· Public Safety Exception (Quarles)

· Routine Booking Questions Exception (Penn v. Muniz)

· Covert Custodial Interrogation Exception (IL v. Perkins) 
· Miranda – What warnings must be given?

· Warning don’t have to follow precise formula as long as they reasonable convey protections. 

· (Duckworth v. Eagan – OK to say would get a lawyer if and when D gets to court.

· What don’t you have to be told?

· That you can stop talking at any time.

· Don’t have to be warned about legal position.

· Don’t have to be told that your silence can’t be used against you.

· Don’t have to be told precise matter they want to question you about.

· Don’t need to reward following a break in interrogation.

· Don’t have to remind people of their rights.
· WAIVER of Miranda rights:

· Waiver TEST: Must be 
· KNOWING, 
· INTELLIGENT, & 
· VOLUNTERY
· KNOWING
· Minimalist requirement; only have to have the capacity to understand the warnings. 

· The fact that you may be confused is immaterial

· i.e. it doesn’t matter if confused about whether rights apply to written or oral statements.

· Colorado v. Connelly –

· Despite his insanity, he was able to understand the warnings.  IF he wasn’t, it wouldn’t matter if his internal voices or the cops caused his inability.

· Held, confession was admissible, since it wasn’t external pressure from cops that caused him to waive right to silence.

· INTELLIGENT

· Don’t have to understand the consequences of foregoing your rights

· VOLUNTARY

· Case-by-case determination.  
· Can’t be coercion, pressure, or tricking into waiver.

· (This is different from voluntariness of confession, where some trickery is allowed)

· Waiver does NOT have to be express.
· North Carolina v. Butler – 

· Held, saying that I will talk to you but won’t sign anything after receiving written warnings and asked to sign waiver is still waiver.

· BUT must have clear manifestation of intent to waive.

· Silence after receipt of warnings is not waiver.

· Don’t have to have full appreciation of the situation in order to waive.

· Existence of waiver must be proven by the gov’t (Miranda) by a preponderance of the evidence (NC v. Butler).
· Waiver followed by Invocation of Right to SILENCE or COUNSEL.
· Police officer MUST stop questioning if suspect invokes right to silence or right to counsel. (Miranda v. AZ)

· Invocation following waiver must be clear and unequivocal.

· “Maybe I should talk to a lawyer” is not invocation of rights.

· It is good practice for police to clarify that D intents to invoke, but police aren’t required to ask clarifying questions and can continue until there is clear and unequivocal request for a lawyer (Moran v. Burbine)

· Suspect doesn’t need to be advised of a lawyer’s attempt to contact him.  If he got his Miranda warnings, too bad for him.  (Moran v. Burbine)

· This is a deficiency in Miranda – after warnings are given and waiver secured, interrogation is essentially immunized from a due process attack, unless there is a physical attack on the accused.

· Interrogation after Invocation of Rights

· Volunteered statements after invocation of rights – these are admissible if the ACCUSED starts the second conversation.  
· i.e. If  D says he wants a lawyer, and police pack up and don’t say anything, and then D changes his mind and starts talking, statements are admissible.

· Re-Interrogation Following Invocation of RIGHT TO COUNSEL
· Questioning must stop when the right to counsel is invoked, unless accused himself initiates further conversation. (Edwards v. Arizona).

· If the accused invokes the right to counsel and subsequently initiates a conversation, then warnings must be given a gain, and a waiver obtained. (Oregon v. Bradshaw)
· What do we mean by “initiation”? 

· A willingness and desire for a generalized discussion about the investigation.

· In Oregon v. Bradshaw, this has included “What is going to happen to me now?”

· A different officer can’t even question accused who has invoked right to counsel about another crime, even if he doesn’t know about invocation. (AZ v. Roberson)

· Once right to counsel has been invoked, attorney MUST be present for any questioning.  It is not sufficient that accused ahs consulted a lawyer who is not present. (Minnick v. Miss)

· Most say the right ends when you are released from custody.

· Anticipatory invocation isn’t allowed; can’t invoke 5th amendment right to counsel before custodial interrogation has begun or is imminent (detention is not the same as custody).
· McNeil v. Wisconsin

· D was being arraigned on charge A, asked for an attorney and invoked his 6th am right to counsel on charge A.  While in custody, questioned on matter B, but not officially charged.  Prior invocation of right to counsel was offense specific, and can’t anticipatorily invoke.
· Invoking right to counsel is OFFENSE-SPECIFIC. (McNeil v. Wisconsin)

· Re-Interrogation Following Invocation of RIGHT TO SILENCE.
· You can re-interrogate after invoking a right to silence if the right was: (Michigan v. Mosley)

· (1) scrupulously honored (and manifested as such through the behavior of the cops—play nice), AND

· (2) a significant period of time elapsed.

· Why are the rules different for right to counsel and right to silence?

· Request for attorney – accused is saying he can’t manage this alone

· Request for right to silence – haven’t yet said can’t go it alone

· Constitutional Basis for Miranda – Dickerson v. US (US 2000)

· Dickerson v. US (US 2000)
· Settles (7-2) and future challenge to Miranda.  So Miranda lices as it is.

· Facts: Voluntary statement while in custody without Miranda warnings.  Congress had passed § 3501 in 1968 reinstating the voluntariness test (totality of the circumstances) which would take into account, but not require, that warnings were given.  Law not used because most thought it was unconstitutional
· Issue before the court: Is § 3501, overruling Miranda, unconstitutional?  Court says YES.

· Held, Miranda rules are constitutionally based, and therefore are constitutional law.  As such, they can’t be preempted by statute.

· If Miranda is constitutionally required, Miranda trumps.

· If not, Congress’ law trumps the court’s interpretation.

· Majority – 

· Miranda says that these are constitutional rules, and we apply them to the state, which we couldn’t do unless they were constitutional rules. 

· The prophylactic rules are part of the development of the constitution, based on the constitution, and therefore are law, even if we do treat them differently than other required rules.

· Fails to recognize difference between constitutionally BASED and constitutionally REQUIRED rules.

· Scalia – 

· Doesn’t buy it (and neither does Cheh)

· You can’t have something that is con law without it being constitutionally REQUIRED.

· These Miranda rules are just constitutionally BASED—they are prophylactic rules adopted to protect constitutional requirements (actually overprotective of what is required)
6TH AMENDMENT RIGHT TO COUNSEL
· 6th AMENDMENT

· “In all criminal prosecutions, the accused . . . shall have the assistance of counsel for his defense.”

· Critical is confrontation with the gov’t where lawyer is needed to protect the rights of the D.

· Specifics:

· Attaches in all criminal PROSECUTIONS, not all criminal investigations.

· Applies to the ACCUSED, not the suspect or all persons.

· 6th amendment protection is OFFENSE SPECIFIC.

· WHEN DOES THE RIGHT ATTACH?
· Attaches at the commencement of adversary proceedings.

· Commencement of formal proceedings includes:

· Indictment 

· Massiah v. US

· Man indicted on charges and released on bail.

· Statements made to wired co-criminal while out of jail are inadmissible; violated 6th amendment right to counsel which attached at indictment.

· 5th amendment is not violated in this case because not custodial interrogation and no coercion.

· Court appearance

· Brewer v. Williams

· Attached at issuance of arrest warrant and arraignment (court appearance)

· BUT when interrogation isn’t a secret and the person is aware of the indictment, (Massiah & Moulton), you need not only attachment, but also invocation of the right.

· Patterson v. IL

· Man in custody and interrogated.

· Indicted in the meanwhile and told he was indicted.

· Mirandized, waives rights, and gives incriminating statements. 

· No 5th amendment problem, because waives right to silence.

· No 6th amendment problem, because there was attachment with no invocation.

· Must consider the nature of the confrontation and if the particular knowledge of a lawyer is needed to protect the rights of the D.

· In Patterson, accused received his Miranda rights; nothing more an attorney would need to say (not sure if I agree with this)

· Based on this, some courts will not require that D be informed of the indictment as long as they are read their Miranda warnings and waive them.

· Malvo case – 6th amendment right to counsel attached on federal charges.  Indicted on state charges, and therefore 6th attached on state charges, but Malvo didn’t invoke and waived his 5th amendment right after being Mirandized again with regard to state charges.
· Example: Suspect not in state custody or indicted but has expressed a desire not to be questioned out of the presence of counsel.  Interrogation and elicitation of statement is OK without counsel because Miranda doesn’t apply (not custodial) and 6th hasn’t attached.

· 6th Amendment is OFFENSE SPECIFIC.

· If you get information on crime B without attorney while prosecuting for crime A, it CAN be used against him.  (McNeil v. Wisconsin)

· McNeil v. Wisconsin
· D was being arraigned on charge A, asked for an attorney and invoked his 6th am right to counsel on charge A.  While in custody, questioned on matter B, but not officially charged.  Prior invocation of right to counsel was offense specific, and can’t anticipatorily invoke.

· When asking for a lawyer, you are asking for help on the matter charged.

· What is considered the same offense?

· Texas v. Cobb

· Burglary and double murder

· Cobb picked up on burglary, indicted, and has a lawyer.

· Picked up on murder after Dad turns him in and he confesses to the murders.

· Narrow rule: 
· In order to determine if there are two distinct offenses, we look to the elements of the crime and determine whether either crime requires proof of an element that the other does not; identical or lesser included offenses are considered to be the same.

· Dissent:

· Right to counsel is notion of being represented on the event/the occurrence – inextricably intertwined / related

· The lower courts used to take a functional view of this—those crimes were interconnected or part of the same transaction.

· WHAT IS A VIOLATION OF THE 6TH AMENDMENT?
· Surreptitious violation – If you have a confrontation between the gov’t and the accused,  even if the accused is not aware of it, deliberate elicitation by the gov’t without the presence of counsel is a violation of 6th amendment. (Massiah v. US – man speaks to wired co-criminal; violation of 6th amendment)
· US v. Henry –

· Paid informant in prison for the FBI, had a conversation in jail with Henry, who had been indicted for bank robbery.  

· This is active attempt by the gov’t / deliberate elicitation, so it violates 6th amendment.

· This would NOT violate Miranda—not an interrogation; even of the informant asks questions, and being in jail alone is not custody.

· Kuhlman v. Wilson – 

· Listening post informant in jail

· If informant gets lucky and overhears, it is OK; not an active attempt by the gov’t to elicit information.

· Deliberate (but not surreptitious violation) – Deliberate elicitation without presence of counsel violates 6th amendment.

· Brewer v. Williams – 

· Christian Burial Speech given while in custody without a lawyer is deliberate elicitation.  

· Held, violation of 6th amendment when right to counsel is attached and invoked.

· Use Exclusion Rule – You can continue an investigation to protect / investigate crimes not charged, but any statements obtained without counsel and via deliberate elicitation with regards to crime already charged can’t be used.

· Main v. Moulton – 

· Co-conspirators in grand theft auto are indicted and retail counsel.

· One turns and has phone tapped.  

· The other plans to kill a witness.

· Can’t use statements obtained about grand theft, but can use any about plan to kill.

· Why? Because right to counsel only attached for the grand theft auto charge, not the plan to kill.

· Failure to Inform of Counsel’s Presence

· Moran v. Burnbine – 

· Counsel trying to reach D, but police don’t tell him.  

· Doesn’t violate Miranda (because doesn’t add to the coercive influences within the room)

· BUT – could be a 6th amendment violation if 6th amendment already attached.

· In this case, there was no indictment, so there is no attachment.

· IS WAIVER POSSIBLE?
· You CAN waive 6th amendment right to counsel.

· Brewer v. Williams – 

· Waiver did not occur when man had invoked counsel in 2 locations prior to transportation and the Christian Burial Speech (deliberate elicitation).
· How can you waive it?

· (1) D is aware of the indictment.

· (2) D doesn’t invoke right to counsel.

· If the questioning isn’t surreptitious (if you are aware of the indictment), and you haven’t invoked your right to counsel, then it is WAIVED.  (Patterson v. IL)
EYE WITNESS PROCEDURES & RIGHT TO COUNSEL  

· More than 50% of innocent people are in jail because of mistaken IDs.

RIGHT TO COUNSEL
· After commencement of adversarial proceedings, if D is present for a police ID procedure, counsel MUST e as well, unless the right to counsel or right to counsel at the line-up is voluntarily waived.
· ID procedure is a critical point at which counsel must be present in order to avoid PREJUDICE at trial.

· Commencement of adversarial proceedings includes:
· Formal charge

· Prelim hearing

· Indictment

· Arraignment

· If counsel (or representative of counsel) is not present, pre-trial ID CANNOT be used in court, AND any courtroom ID made thereafter must be proven by clear and convincing evidence to not have been tainted by or based on pre-trial ID in order to be admissible. (US v. Wade)

· This is a prophylactic measure – protects more than actually required.

· To use subsequent ID in court, gov’t MUST show that original opportunity to view was sufficiently good and rich to be able to make subsequent ID.

· (And not that it was fruit of the poisonous tree).
· US v. Wade – 

· Originally, this case covered pre and post indictment, confrontation and non-confrontation.

· Kirby v. IL – 
· Now, Wade only applies AFTER the commencement of adversarial proceedings, because arrest and routine investigation prior to indictment is NOT a critical stage.

· US v. Ash – 

· Wade DOES NOT even apply after commencement of adversarial proceedings UNLESS there is confrontation (D is present)

· In this case, pre-trial photographic line-up used to make sure witnesses could make proper ID at trial is considered OK.

· Held, no right to counsel applies to photographic evidence whether formal charges have been laid or not.

· How do deal with change in appearance of D?

· Obtain a court order to tell the person to show up without a changed appearance.

· Failure to comply – contempt; gov’t can then bring court order, and use failure to comply as probative of guilt.
SUGGESTIVENESS IN IDENTIFICATION
· Due process is only implicated if there is an unnecessarily suggestive ID. (Manson v. Braithwraite)
· Pretrial IDs that are NECESSARILY suggestive (on the scene show-ups) are generally OK, because immediate memory is generally reliable, and for efficiency purposes.

· Necessary – Was there some urgency / haste / emergency?

· Suggestive – Single photo, or single person in hand by police?

· Generally, courts look at the distance from time and place of the crime – cops rule of thumb is 2 hours / 2 miles

· If pretrial ID is unnecessarily suggestive, it can be used if, under the TOTALITY of CIRCUMSTANCES, there is not a very substantial likelihood of irreparable misidentification (reliability). 

· This is high hurdle for defense to jump to get pretrial ID excluded.  

· Unless the ID is simply rotten given the factors listed below, it will go to the jury to decide if it is a reliable ID.

· FACTORS to determine if unnecessarily suggestive ID is sufficiently reliable:

· Original opportunity to view

· Degree of attention (trained police officer?)

· Accuracy of description

· Witness’ level of certainty (questionable; W can be very certain of incorrect ID)

· Time between crime and confrontation

· (Reliability must be judged independent of any other evidence connecting accused to the crime.)

· Manson v. Braithwraite – 

· Pretrial ID was unnecessarily suggestive; cop ID of drug seller based on single picture on desk), but it WAS sufficiently reliable such that it should be allowed before a jury to decide.

· Application of factors:

· Original opportunity to view – dark in the evening; this is weak

· Degree of attention – trained police officer; this is stronger

· Accuracy of description – weak

· Time between crime and confrontation – description given right away and picture seen 2 days later.

· In-Court ID Following Pretrial ID: If Pre-trial ID us unnecessarily suggestive and there is a substantial likelihood of misidentification based on the above factors, a subsequent in court ID cannot be used.

· Dissent: 

· Says that a pretrial ID should be per se inadmissible if suggestive or unreliable.  (don’t evaluate whether or not suggestiveness is unnecessary because you are going to let in a lot of bad and questionable IDs).  

· In-court IDs should be looked at if considered suggestive or unreliable and greater latitude given.  Majority says this will result in the guilty going free.

· Recap of Eye-Witness ID problems (subjective interpretation):

· 6th amendment protections go too far (Wade / Gilbert)

· Due process does too little
DISCREDITING A PRETRIAL IDENTIFICATION
· Methods of discrediting pretrial ID:
· Get an expert to testify as to the fairness of memory

· Suggest that there is a scientific aspect to aid the jury; the lay person doesn’t understand how IDs work.

· Judges tend not to like it; it slows things down

· Ask the court for an in-court lineup – this is subject to discretion of the court

· Ask for limiting instruction to the jury regarding use of eyewitness ID

· Judges should be aware of the science and be able to give limiting instructions—different jurisdictions treat this differently.

· Note: Cops are trained internally and instructed on how to run line-ups.   But the procedures are not constitutionally requires, so the rules will have to come from internal instructions or legislation.
LAW OF ARREST, SEARCH & SEIZURE

TWO 4TH AMENDMENT CLAUSES
· “Right of the people to be secure in their persons, houses, papers, and effects against UNREASONABLE searches and seizures.”
· “No warrant shall issue except upon PROBABLE CAUSE, supported by oath or affirmation, and particularly describing the places to be searched and the persons or things to be seized.
· Connection between the 2 clauses: For criminal law enforcement investigative purposes, reasonableness for a search of seizure will ordinarily require PC and sometimes a warrant.

· REASONABLENESS: Reasonableness standard of society

· PROBABLE CAUSE (PC):  Likelihood / fair probability that a crime was committed, and if someone is to be arrested, that person is the one who committed it—this is not a high hurdle to pass; more than reasonable suspicion but less than more likely than not.
WHAT IS A SEARCH OR SEIZURE THAT TRIGGERS 4TH AMENDMENT
· In order to trigger 4th amendment, MUST have a search or seizure (S/S).
· In order to violate first clause (REASONABLENESS), there must be a subjective expectation of privacy that society accepts as reasonable.

· Katz v. US 

· Public phone booth used for illegal wagering; cops wire booth.

· Held, this is S/S –so warrant was required.

· Harlan’s concurrence is often cited for the proposition that there must be:

· (1) subjective expectation of privacy

· (2) that society is prepared to accept as reasonable

· Generally, if you have PC and fail to get a warrant, evidence can’t be used.

· Dissent: 4th amendment covers only tangible things (persons, houses, papers, effects), and warrant must particularly describe these things.

· FACTORS in assessing if search is unreasonable or not (CA v. Greenwood, Kyllo):

· Assumption of the risk

· Transfer to 3rd arty

· Common experience in society and precedent

· What is revealed in the S/S

· CA v. Greenwood – 

· Court says that taking trash placed at curb for collection is NOT unreasonable S/S.  Subjective expectation of privacy by Greenwood isn’t reasonable to society.

· Applying factors:

· Assumption of risk – by putting trash on curb, anyone could go through it.

· Transfer to 3rd party – trash collector; don’t know what he was going to do with it

· Societal experience – CA state law has a right to privacy, but Court finds that state law can’t control federal law.  Dissent says that court should have used state law as an indication of whether or not society felt that expectation was reasonable.
· What is revealed – trash reveals intimate details of one’s life.

· Place S/S takes place

· Home is a special place where there is definitely expectation of privacy (Kyllo)

· Physical intrusion

· Issues of fright and alarm

· Sense of Repose

· Unusual Enhancements

· i.e.: thermal imaging (Kyllo), satellite cameras, super special listening devices

· Kyllo – 

· Thermal imaging used to look at heat being generated by a home.

· Technology not in general public use to obtain info about the inside of a suspect’s home requires PC and a warrant

· Outrageous Behavior

· Is it something that shocks the conscience? i.e. looking over the top of a stall in a public restroom.

· Precedent

· One thing to consider is that the courts make no consideration of the wide-spread indiscriminate use of the procedure as a result of determining that it’s NOT a S/S.

· Also, the police’s increased use of certain technology allows them to enlarge what society accepts as reasonable.  So police action actually can change the scope of the right to privacy.

· What is NOT a S/S absent any other particular facts?

· Informants – “false friends;” people assume the risk that friends may be informants

· Infiltrators

· Following people or other surveillance like cameras in public places

· Dog sniffs (luggage / lockers / people)

· This is generally NOT a S/S or violation of 4th amendment (US v. Place) 

· Assumption of the risk – you assumed the risk by taking it into the public.

· Narrow information is revealed from dog sniffs; only if there are narcotics present; no medical history, affairs, etc.

· No physical intrusion

· No unusual enhancements

· US v. Place (US 1983)

· 90 minute wait for dig sniff was too long when police had hours to prepare for suspect’s arrival.

· Tracking beepers

· Garbage

· Overflights 

· Dow Chemical v. US

· Aerial surveillance OK even though property owner made sure that property wasn’t visible form the public.

· Court said that it is visible during ordinary course of air traffic, and therefore owner didn’t have reasonable expectation of privacy

· FL v. Riley

· Really low overflight to detect marijuana is OK because flights followed federal aviation guidelines

· O’Connor is key deciding vote in this one.

· Cheh thinks this is maddening, because general idea of the public is earthbound.  (And I agree!)

· Bank / Phone records

· US v. Miller 

· Held, one who engages in commercial transactions using bank facilities has no reasonable expectation of privacy because gave those records to 3rd party.

· USA PATRIOT ACT

· Large fight was over expanding investigative powers not limited by the Constitution, but rather limited by statute.
· Therefore, not subject to make constitutional challenges.

· Many protections that we enjoy against police investigations are because of statutory protections. 

· i.e federal wire-tapping statute that limits ability to wire-tap a phone beyond the requirements of the 4th amendment

· Gov’t can get pen registers, lists of phone numbers dialed, and bank records because people “voluntarily” give that info to 3rd parties—the constitution doesn’t prevent complete access by the gov’t, but rather it is limited by statute.

· According to PATRIOT Act, as long as the “significant purpose” is intel gathering, even if a by-produce of the investigation is law enforcement, then the issue goes to a secret court (FISC) instead of going through usual 4th amendment or statutory requirements.
JUSTIFYING A SEARCH OR SEIZURE – PROBABLE CAUSE
· PROBABLE CAUSE (PC) – Fair probability that a crime was committed and you committed it.
· Establish PC by looking at the TOTALITY of the CIRCUMSTANCES / common sense, taking into account both the reliability of the informant and the underlying circumstances supporting the conclusion. (IL v. Gates)
· IL v. Gates – 
· Anonymous written tip about suburban drug dealers sent to police.  
· Tip describes MO, which is corroborated by the cops; he had ticket to FL (source state), car s registered to him, and it turned around and headed back North the next day.  Similar to Draper, there is a predictive quality of the tip that suggests inside information.
· Credibility / Reliability of informant – alone this is not enough.  Must have corroboration of some kind.

· Underlying circumstances supporting conclusion: Circumstances alone (without the note) may be enough for PC because it is suggestive of drug carrier behavior even though there are other explanations.

· The above two together are enough to establish PC.
· Must set forth underlying circumstances + claim that info was credible or reliable.

· Aguilar v. TX – 

· No PC present for warrant based on statement that “affiants have received reliable info from a credible person and do believe that drug paraphernalia is being kept for sale and use.”

· 2 prongs court must examine:

· (1) basis of knowledge (how did informant get the info?)

· (2) veracity 

· this prong includes credibility of informant and reliability of informant.
· Spinelli v. US –

· No PC for a warrant based on a tip that a man runs a gambling operation and uses 2 phone #s.

· Man followed crossing state lines to visit apartment with 2 phone lines, and #s are corroborated.

· Held, tip doesn’t contain sufficient underlying facts to support conclusion made by informer, and there was insufficient corroboration.

· Note – Under Gates Totality of Circumstances Test,, this plus the fact that Spinelli was known to be a bookie and that magistrate issued a warrant would be enough.
· Two prong test of Aguilar – Spinelli is not part of the totality of the circumstances but they are NOT criteria which both must be independently satisfied, i.e. they can compensate for each other.

· When does an informant’s TIP establish PC?
· (1) If the informant has been reliable in the past, AND

· (2) There is corroboration of most (almost all) of the info, AND

· (3) There is an inference from the tip that the informant is involved with the action.

· Note – 1 & 2 alone are questionable.  But 2 & 3 alone could be enough.  (See IL v. Gates)
· Draper v. US (1959) – 

· Informant tip: man returning on train from Chicago on one of 2 dates, physical description of man, including clothing and tan zipper bag, walking fast, carrying drugs.

· Police corroborate all info with physical observations; this is considered self-verifying detail, meaning police were able to verify the details through their own observations.
· Held, this is sufficient PC to make an arrest.

· Note: This case was decided before Spinelli, and under Spinelli, the satisfaction of 1 & 2 would NOT be enough.
· In Gates, Court abandoned Aguilar, and substituted totality of circumstances test to determine if there is PC. 

· IL v. Gates (1983, Rhenquist, 5-4) – 

· Anonymous written tip about suburban drug dealers sent to police.  
· Tip describes MO, which is corroborated by the cops; he had ticket to FL (source state), car s registered to him, and it turned around and headed back North the next day.  Similar to Draper, there is a predictive quality of the tip that suggests inside information.
· Credibility / Reliability of informant – alone this is not enough.  Must have corroboration of some kind.

· Underlying circumstances supporting conclusion: Circumstances alone (without the note) may be enough for PC because it is suggestive of drug carrier behavior even though there are other explanations.
· The above two together are enough to establish PC.

· Court says that Aguilar factors are highly relevant in establishing value of informant’s tip, but 2 prongs are no longer treated as independent requirements.

· Now, strength of one prong or some other indicia of reliability may compensate for a weakness of another prong. (see p 155-158 in supp)

WARRANTS
· Generally, if you have PC and fail to get a warrant, evidence, can’t be used. (Katz v. US)
· Searching the home or personal property of an individual, absent emergency or consent generally requires a warrant.

· Issuance of Warrants – 

· Affidavit is submitted to obtain warrant. 

· Judge creates independent opinion of PC, setting forth the totality of the circumstances / common sense approach and taking into account the reliability of the informant and the underlying circumstances supporting the conclusion. (IL v. Gates)
· What is required to issue a warrant?

· Neutral magistrate

· PC

· Oath or affirmation

· Specificity / particularity

· There are no general warrants; scope of what police are looking for is limited by the specificity of the warrant.

· Specificity of the warrant matches the PC that warrant is based on; police may look anywhere where evidence of that particular crime may be found.

· i.e. 

· Can look anywhere in a home for a stolen diamond ring.

· Can’t look for a stolen fridge in a dresser drawer.

· Can look under bed when enter home to execute arrest, because person could be there.

· Drafting a warrant – Depends on what crime is and what police are looking for:

· Consumer goods need specificity; serial numbers

· Drug paraphernalia is more general.

· If cops find other stuff they didn’t know existed, it’s just icing on the cake.

· If police don’t know what they are looking for, they should describe the smallest thing they think they may find.

· Execution of a warrant:

· Should be during the day, and police should KNOCK and ANNOUNCE.

· Must have a reason for no knock or nighttime entry.

· Arrest or Search Warrant – All reasonable force can be used if necessary – force in proportion to the resistance (this requirement is read into the 4th amendment.

· In executing a warrant, police should ONLY use deadly force when the person fleeing presents a danger.

· Tenn v. Garner – 

· Police officer arrives at scene of break-in.

· Cop hears door clam, cops says stop, boy doesn’t stop, and cop shoots him.

· Court says that the use of deadly force should be LIMITED to the case where someone is fleeing and presents a danger to society.  (i.e. can kill a sniper)
· Police have created limiting protocol to deal with this.
WHAT CAN YOU DO WITHOUT PC / WARRANT / EITHER?
· Warrantless Arrests – Improper arrest without a warrant doesn’t negate the arrest, but results in exclusion of any evidence obtained immediately from the D.
· Arrest warrants cannot go stale; search warrants can go stale.
· Public Arrest – 
· Can make a public warrantless arrest based on PC (US v. Watson)

· US v. Watson – 

· Informant tip of stolen credit cards and meeting with suspect in public place.
· Presumably there is PC.

· Arrest and consented search of car reveals stolen cards. 
· Arrest in Own Home – 

· Absent exigent circumstances, an arrest warrant is needed to make an arrest in a home in order to protect the sanctity of the home. (Payton v. NY)
· Therefore, you can effect a warrantless arrest anywhere there isn’t a home or a homelike equivalent.

· Requirements of arrest in someone’s home (or home equivalent):
· Warrant

· PC

· In order to execute arrest and enter the home, must have REASONABLE SUSPICION THAT THE PERSON IS AT HOME.

· What is a home / homelike equivalent:

· Apartment / motel

· Boat or trailer / camper is not a home if it moves.

· Office is not a homelike equivalent

· Outdoor tent – courts are split on the arrest of homeless people

· If you step outside door (even if you are ordered to or are lied to), a warrant isn’t required.

· If someone flees through the house from the threshold, you can arrest without a warrant.

· The entry / violation of the home is over when you have left the home.  Therefore, evidence obtained in plain view in the home or during a search of the person in the home are NOT admissible, but any statements made AFTER leaving the home are admissible.

· Third Party’s home – 
· To enter the home of a 3rd party to make an arrest, a search warrant and arrest warrant is required. (Steagald v. US) [Is this right?  Are BOTH search and arrest warrant needed?]

· Hypos:

· If police enter home of 3rd party only with arrest warrant and find evidence against 3rd party in plain view – inadmissible because there is no search warrant and third party has expectation of privacy in his own home.
· If police enter home of 3rd party with only arrest warrant and find evidence of the arrested person (plain view or SITA (search incident to arrest)), they CAN use it because the arrested person didn’t have expectation of privacy in 3rd party’s home (generally; there are some exceptions.

· Exigent circumstances where warrant would NOT be required:

· Emergencies

· Imminent destcruction of evidence

· Hot pursuit

· Danger to public or police

· GERSTEIN HEARING 
· Required for a warrantless arrest without a grand jury hearing. (Gerstein v. Pugh)

· Within 48 hours of warrantless arrest without grand jury indictment, a magistrate must make a determination of PC prior to any significant pretrial restraint on liberty.

· This is just like going to a magistrate and getting warrant based on PC ahead of time; only in this case order is reversed.

· Arrested person doesn’t have the right to be present at the hearing, NOR does the 6th amendment right to counsel attach at this time.
· SEARCH INCIDENT TO ARREST (SITA)
· Rationale for SITAs:
· Need to disarm suspect in order to take him into custody; make sure he won’t harm police.
· Need to preserve evidence on his person for later use in trial.
· Custodial search of a suspect – you get to search the individual as well (US v. Robinson)
· US v. Robinson – 

· SITA for driving on revoked license revealed heroine capsules in cigarette package.

· SCOPE of SITA:

· Doesn’t need to be a location where evidence of the crime arrested for could be found.

· Arrestee’s person 

· Full body, not cavity 

· Probe and finger searches.

· Arrestee’s immediate effects

· When arrested in a car, this includes full search of the interior of the car, (not trunk), including glove compartment and open and closed containers, even if you are handcuffed and can’t get near the car. (NY v. Belton)
· Don’t need PC or a warrant to search closed containers in a car during SITA.

· Beyond Arrestee’s Person

· Can search area immediately surrounding the  person

· Generally construed as anywhere within lunging distance, or wingspan

· (usually includes entire room you’re in) [is this right?]

· Search of home incident to arrest

· This requires arrest in the home (Vale v. Louisiana)

· Vale v. Louisiana
· Can’t search home following an arrest in the front yard, even if concerned  about destruction of evidence when mom and daughter arrive home during arrest.

· What to do if police are concerned about destruction of evidence in situation like Vale v. Louisiana? 
· Can ask for consent to search

· Can restrain persons from entering home until a search warrant is obtained.

· Can’t ask person if he wants something from the house, and then follow him in there.

· Frisk and Searches of Arrestee’s companion:

· A is arrested in B’s presence, and B is present.

· B can only be frisked for weapons if there is an INDEPENDENT JUSTIFICATION for the frisk. 

· Generally, it isn’t enough if B is nearby, but nothing more.  

· There may be reasonable suspicion to think that B presents a risk to the police if A is armed, or if both are in a car and A is a huge drug lord. 

· SITA must take place substantially proximate to arrest in time and space

· Search slightly prior to arrest is allowable.
· Search after arrest – one hour may be too late to search possessions. (US v. Chadwick)

· US v. Chadwick
· Search after parties are in custody and 1 hour after you obtain exclusive possession of an article requires a search warrant

· Special Issues of arresting someone in a CAR

· When arrested in a car, this includes full search of the interior of the car, (not trunk), including glove compartment and open and closed containers, even if you are handcuffed and can’t get near the car. (NY v. Belton)

· Don’t need PC or a warrant to search closed containers in a car during SITA.

· If police have option to either arrest or give a citation, and they choose to give a citation only, they CANNOT search the car (Knowles v. Iowa)

· You CAN arrest for a fine-only traffic offense (like a seatbelt violation) (Atwater v. Lago Vista) [is this right?—look up this case]

· If the statute permits an arrest, can enforcement of the statute be unconstitutional because the infraction is so minor that the intrusion is not justified?

· Rule suggested by Atwater is that we must distinguish between jailable and finable offenses.  For nonjailable traffic offenses, warrantless arrests should only be made where necessary for law enforcement of traffic laws, or when an offense would otherwise continue to pose a danger to others on the road.
· Court finds that cops need a workable rule, and this isn’t a workable rule.

· BUT – cops make these kinds of decisions all the time anyway (decisions of PC and RS)

· Dissent suggests case-by-case analysis (that is normally used for reasonableness) to determine if there is an additional need for an arrest above and beyond the commitment of a finable offense.

· PROTECTIVE SWEEP

· Can conduct a quick and limited sweep of the premises if officer has a reasonable belief (based on specific and articulable facts) that the area to be swept harbors an individual posing danger to those on the arrest scene.

· Anything found can be admitted into evidence. But, can only look where a person may be found (MD v. Buie)

STOP & FRISK – LESSER INTRUSIONS AND RELAXED 4TH AMENDMENT 
STANDARDS
· STOP & FRISK – 

· For the stop, this requires REASONABLE SUSPICION that criminal activity is afoot, or has occurred based on articulable facts (not just a hunch) 
· For the frisk, this requires REASONABLE SUSPICION to think that the person is armed and dangerous.

· Terry v. Ohio

· Cop observes men casing a joint, frisks them, and finds a gun.

· [look up this case]

· Stop and frisk is a type of S/S with less invasion than a full blown S/S, which is why reasonable suspicion is required instead of PC.
· What is reasonable suspicion that “criminal activity is afoot?”

· Reaching for a gun

· Reasonable suspicion that you were involved in a past crime (US v. Cortez)

· Reasonable suspicion that something is contraband, or involved in a crime (i.e can temporarily stop luggage)

· Flight at the sight of an officer, combined with being in a high crime area is reasonable suspicion.

· Flight alone is not enough (IL v. Wardlow)

· Stop based on a tip – view under totality of circumstances

· Look at the facts known to officers from personal observation and indicia of reliability of tip based on corroboration.

· Predictive quality of tip and some corroboration = reasonable suspicion

· Alabama v. White

· About the thinnest we can go to find RS

· Tip that woman will be getting in her car in the morning with a brown attaché case which contains drugs, and will head to motel

· This is sufficient RS to perform a stop based on the predictive quality of tip and corroboration.

· [But get real!  Anyone can predict when their neighbor leaves in the morning!]

· They may be able to stop based on this, but unlikely that they would be able to frisk.  Cops could try the drugs and guns argument (drugs and guns often found together, so justifies RS).

· What is reasonable suspicion that someone is armed and dangerous?

· Furtive gesture – reach for waistband, glove compartment, or bulge in pants
· Companion is found to be armed and dangerous = RS that you are too

· In situation of suspected drug activity, may be able to argue that drugs are often associated with guns, and therefore there is RS that person is armed and dangerous.

· Profiling (particularly in an airport)

· RS CANNOT be based on a profile

· Cops must put profile to the side and judge RS based on the facts alone (US v. Sokolow)

· US v. Sokolow
· 2 one-way tix paid in cash to a high drug traffic area under an assumed name

· Shot stay In high traffic drug area

· Didn’t check any luggage

· Nervous during trip

· Held, this is reasonable suspicion enough to stop.

· What is NOT enough RS to stop?
· Very thin anonymous tip

· FL v. JL

· Tip – “black man with plaid shirt carrying a gun”

· The fact that he is black, wearing plaid shirt, and in the place suspected is not enough even though it is corroborated based on the nature of the tip.

· There is NOT firearms exception to requirement of RS for a stop (FL v. JR)

· Hunch is not enough; must have articulable facts

· SCOPE of SEARCH & FRISK
· Pat down on the outside; not a probe and finger search
· Can’t pry into places where you wouldn’t be able to find a weapon (Worthy v. US)

· Whatever you find in places where a weapon may be can be seized (Worthy v. US)

· Frisk of a CAR:

· If there is RS to believe that someone inside f a car is armed and dangerous, can frisk the person AND the car.

· This allows looking in places where you would be likely to find a weapon, including those areas that the person had immediate control of that could contain a weapon.

· If the cosmetic case was within his reach, can search that.  

· In contrast, if there is PC to search a car, cops could search ALL closed containers, not just those that could contain a weapon.

· Passenger may be routinely ordered out of the car at a traffic stop in order to protect the officers from danger (MD v. Wilson)
SLIDING SCALES (ENCOUNTERS ( STOPS ( ARRESTS)
· Scope of a STOP – 
· Hallmark of a proper stop if brevity based on the context of the situation (brief investigative stop)

· At some point, if RS doesn’t ripen into something more, then cops must let person go.
· Stop must be BRIEF.

· US v. Place (US 1983)

· 90 minute wait for dig sniff was too long when police had hours to prepare for suspect’s arrival.

· Includes personal property:

· Can seize personal items if have RS and objective articulable facts that an item contains contraband / evidence of a crime.
· When have you passed from one to another?

· If there is a consensual encounter, then the 4th amendment doesn’t apply, so no need to worry about RS or PC (FL v. Bostick)

· Test for consensual encounter: Would a reasonable person feel free to break off the interview?

· FL v. Bostick
· Armed officers on a bus doesn’t make is nonconsensual, therefore consent to search is valid.

· BUT, a consensual encounter can become an arrest.

· A person is seized (non-consensual encounter) if there is a physical force or show of authority restraining someone’s freedom of movement. (FL v. Royer)

· If it is an illegal stop, then CANNOT use evidence obtained or statements given during that illegal detention, EVEN if they are voluntarily given.

· FL v. Royer (US 1983)

· Discrepancies with ticket and luggage and drug destination.  This was RS to stop.  But then police arrest, and ask for consent to search bag.

· If it is an illegal stop, then CANNOT use evidence obtained or statements given during that illegal detention, EVEN if they are voluntarily given.

· Unlike a chase where the suspect yields (in which case there is a seizure requiring PC or RS), there is no seizure in a chase where suspect doesn’t yield, therefore anything dropped during chase can be used in court (CA v. Hodari) [not sure I get this one]

· When do you move from stop / frisk to an arrest?

· Keep your eye on the moving target, and make sure you have the right level of RS / PC.

· Must ask:

· Would a reasonable person, under circumstances, believe he was under arrest?

· If reasonable person would believe he is under arrest, then it is probably arrest; therefore police must have PC at that point.

· If it is an illegal stop, then CANNOT use evidence obtained or statements given during that illegal detention, EVEN if they are voluntarily given.

· FL v. Royer 

· Cops approach man in airport and ask to see his ticket and ID, which have diff names

· Continue to hold ticket and ID and ask him to go with them to a separate private room for questioning.

· They go get his luggage without his permission.

· They ask to search his bag, and are given the key. (consent.)

· Consent would have been OK if this was just a stop, but it moved to an illegal arrest, and therefore consent was found involuntary.

· Police didn’t have PC to arrest, and this was an arrest.  (Cops had his ticket and ID; he couldn’t get on plane, plus he was in interrogation room.

· If he had asked if he was under arrest, and told NO, then it probably wouldn’t be considered an arrest as long as guns weren’t pointed at him.

· When can police DETAIN after a proper stop? (Was there RS to stop?)

· Can detain someone to determine if there is a warrant outstanding.

· Can detain suspect while police determine if there are reports of recent burglary because may be able to return to the scene of the crime for a prompt show-up; but it is preferable to bring the W to him.
· Roadblocks can also be upheld based on RS.

· What CAN’T police do without PC?

· Can’t detain suspect for more than a brief interrogation contemplated under stop and frisk procedures UNLESS there is PC.

· Can’t take “downtown” for questioning without PC.

· Can’t get suspect’s fingerprints, voiceprints, fingernail scrapings, blood sample, hair or handwriting without PC.

· Can’t require suspect to stand up in line-up without PC or at least a minimum order from a judge.

· There is no such thing as an aggravated stop.

· Under Terry v. OH, stops are limited (narrow and brief).  If the questions haven’t dispelled reasonable suspicion, but you don’t have PC yet, you MUST let the person go.

AUTO STOPS AND SEARCHES
· Police CAN search a case based on PC alone without a warrant.
· Carroll Doctrine – If you have PC to believe vehicle contains contraband / criminal evidence, you can search it without a warrant to preserve evidence.
· Rationale for this – mobility of cars; threat of loss of destruction of evidence.

· Auto and other conveyances capable of mobility may be searched without a warrant (interior and trunk), provided there is PC to believe that the car contains articles that the officers are entitled to seize. (Chambers v. Mahoney)

· Chambers v. Mahoney (US 1970)
· Robbery of gas station; suspects and car described and found.

· Search of car made sometime after arrest (not SITA)

· Held, this is OK without warrant, because police have PC to think there is $ and weapons in trunk. 
· Important Note – PC alone isn’t enough to search containers in the car unless there is PC and warrant.


· Usual approach to containers in cars: In order to search a container in car, need PC to believe that evidence of a crime would be in the briefcase, AND you need a warrant.

· Although the car itself is a container, warrant isn’t needed for the car itself; just for containers within the car.

· Rationale for this:
· Previous rationale used to be mobility and emergency (Chambers and Coolidge)

· Now, rationale includes diminished expectation of privacy in a car, because it’s subject to extensive regulation (CA v. Carney)

· CA v. Carney
· Customer toll cops that man was selling drugs from mobile home

· Held, there was PC to search, and no warrant needed.

· An auto or other conveyance is anything that is capable of being used as a vehicle (that is readily movable), including a house-boat that you live in.

· It MUST be capable of mobility.

· Live-in trailer without wheels is not capable of mobility

· Car in driveway of home impounded by police is not capable of mobility. (Coolidge)

· Coolidge
· Man arrested for murder.

· Wife told to leave and home impounded while cops obtain warrant to search home. 

· Held, can’t search car without a warrant because it’s not going anywhere.

· Pretextual Stops to get PC to search a car is NOT a violation of 4th amendment, provided cops have PC to believe a violation of SOME law has occurred.
· A pretextual stop is when cops stop based on unrelated traffic violations, or RS of being sleepy or drunk driving.

· Cops can then use that stop to get an idea of what’s going on, and possibly get PC to search the car. (Whren v. US)

· 3 EXCEPTIONS to allowance of pretextual stops:

· (1) Stop was product of intentional racial discrimination violating 14th amendments.

· This is hard to prove; must show that purpose of stop was on basis of race, and disparate impact by race isn’t enough.

· (2) Where the basis for the S/S is not PC (inventory searches or regulatory inspections)

· (3)S/S works such a significant harm on the individual that pretextual actions would be barred even when there is PC for the police action 

· [I don’t get (2) or (3)—must get clarification]

· Example of Profiling by Race for pretextual stops:

· Young black man in BMW who fails to signal.  He is stopped, and car is fully searched, including closed containers.

· Stop was legal based on traffic violation.

· Furtive gesture (reached for ID in waistband—BIG stretch) = RS that he is armed and dangerous, and therefore can frisk car (interior; no closed containers)

· Cop didn’t have PC to look in closed containers.

· There used to be a prophylactic rule that officer must tell driver she is free to go before asking for consent to search car (OH v. Robinette), but that is no longer the case.

· EXTENT OF SEARCH

· Police are allowed to search to the extent of PC, or to the extent that would have been allowed if there was a warrant, including closed containers. (US v. Ross) [this seems to conflict with fact that warrant is required for containers—need clarification]

· Examples:

· If looking for drugs, can look everywhere, including closed containers

· If looking for dead body, can’t look in the closed containers

· If there is PC to think that there is evidence in a container in a car, it doesn’t matter who owns the container; can search the container without a warrant (Wyoming v. Houghton) [need clarification here too].

· Under Ross, PC to search a backpack and put it in a car = don’t have PC to search the car and seize backpack, but must get warrant to search it.

· Current Rule – (CA v. Acevedo)

· If PC runs only to container, and container is out of the car, need PC and a warrant.

· If PC runs only to container, and container is in the car, only need PC.

· Examples:

· PC to believe man has drugs in suitcase.  Man puts suitcase in trunk of cab, and asks cab to take it to X. Cops only have PC to search the luggage; can’t look in backseat.

· PC to believe man has drugs in suitcase. Man puts suitcase of trunk in cab and gets in cab.  There is PC to search trunk for luggage and back seat as SITA (if man is arrested)

· PC to believe man has drugs in suitcase.  Man puts suitcase in trunk of cab and gets in, but subsequently jumps out and runs, after puking up drugs in car.  Cops could probably search car b/c they have PC to believe he left drugs in back seat.

· SUMMARY of CAR SEARCHES
· SITA: Search incident to arrest in car

· Police can search interior of the car (but not trunk), including open and closed containers without PC or a warrant.

· Stop & Frisk

· Stop car and have RS that person in car is armed and dangerous

· Police can search places that person has immediate control over and are likely to find weapons (including some closed containers)

· PC to search car:

· Can search to extent of PC, including closed containers and trunk

· [But is warrant needed for containers?]
PLAIN VIEW, PLAIN FEEL
· 2 kinds: without a prior intrusion, and with a prior intrusion
· If there is a prior intrusion, observations and seizure of contraband is ONLY lawful if officer gained vantage point without violating 4th amendment.

· Even if an item is in plain view, if further intrusions are needed to justify the seizure, then there needs other justification for the further intrusions, and plain view doctrine doesn’t cut it.  

· i.e. can’t look in a pill box that’s on the table.

· There MUST be PC to believe that the items are contraband or evidence of a crime in order to seize it in plain view.

· Plain view observations and seizures are impermissible if original viewing violated a reasonable expectation of privacy (Katz)

· Police can use the aid of flashlights to aid their view.

· Binoculars are a closer case.

· High-powered telescopes are not considered plain view.

· There is no reasonable expectation of privacy when using a cordless phone, so cops can intercepts a phone conversation.

· It doesn’t matter if the plain view seizure was inadvertent of if cops though something was going to be there but didn’t include it in warrant.

· Cops can only manipulate / touch property (open bags, lift up equipment to get serial #), based on PC; RS is NOT enough.
· AZ v. Hicks

· Emergency entry into apartment

· Reckless people shooting guns, and new stereo equipment piled up in corner of squalid apy

· RS to think that stereo in apt was stolen property

· Cops lift up equipment to get serial numbers, ran check, and used fact it was stolen to get warrant.

· Held, this is not OK. 

· It would probably be OK to crawl under couch to get a serial number, or move chair to get to equipment, or slide a mirror down a wall. [is this right?]

· PLAIN FEEL - An officer who feels something incriminating during a frisk has the authority to seize it without a warrant, provided that he has PC to believe that item is contraband.

· This doesn’t include a frisk—police can’t manipulate luggage to feel what’s inside; must be immediately apprarent.

· Debate about plain feel – not as reliable as plain view, but the court has accepted the doctrine.  

EMERGENCIES
· Cops don’t need a warrant to enter if there is an emergency.

· What qualifies as an emergency?
· Death or dying

· Reasonable belief by cops that someone in house is dying or already dead, then they can lawfully enter the home without a warrant or any other excuse. (Patrick v. State)

· Immediate or imminent destruction of evidence

· Fleeing Felon

· Person presents immediate danger to the public

· Imminent criminal violence

· Civic emergencies – i.e. fires; can enter while fire is still alive or if there is a change it could rekindle.

· A warrant is needed after the immediate emergency is over (i.e. person is removed.)

· If person isn’t dead, or other people live there too, police can’t keep going in and out.

· Need to describe stuff like blood drops in order to search everywhere.

· BUT – if person killed lived alone, entry doesn’t violate anyone’s expectation of privacy.

· Police only need warrant if other people lived there and are alive.

· If cops are lawfully in a residence on an emergency, and see something in plain view, they can seize it without a warrant (Patrick v. State)

· Open Fields and Emergency (Simpson case)

· Dead people found at Nicole’s house, and kids were sleeping there. 

· Knock on OJ’s door; no answer, but see Bronco with blood on handle.

· Concerned OJ is hurt, police scale fence and find bloody glove matching one at Nicole’s, and other evidence in the house.

· The cops entered the curtilage of the home when they climbed the fence.

· BUT judge says entry is justified as an emergency, and therefore items in plain view were legally seized without a search warrant.

OPEN FIELDS
· An open field is the area outside the curtilage, and is NOT protected by the 14th amendment. 
· “Open fields” doesn’t necessarily mean area is open, or that it is a field.
· No warrant or PC is needed to search open fields.
· Open fields does NOT include sheds or barns outside of the curtilage; police could look in the window of such structures, but not go with. [could they go into barn on PC alone?  Or need warrant?]
DIMINISHED 4TH AMENDMENT PROTECTIONS
· Ordinary law enforcement requires individual suspicion (PC or RS) and sometimes a warrant.
· ADMINISTRATIVE SEARCHES
· 4th amendment does apply but must judge by a standard different from traditional PC to believe that evidence of a crime will be found in place to be searched.
· Reasonableness is based on BALANCING TEST: need to search v. invasion which the search entails.

· Balancing test comes from (Camara v. Muni Ct of SF)
· Gov’t usually going to win
· Need to search becomes huge—need to prevent drunk drivers, drugs in schools, fire hazards, etc.
· Police argue they can’t do it any other way other than searches.

· Invasion which search entails – characterized as minimal; diminished expectation of privacy in a regulated area; historically acceptable.
· A special kind of warrant warrant is needed to perform an administrative search of a home or business not open to the public if there is no consent. (City of Seattle)
· The warrant isn’t based on individualized suspicion of the home, but rather on a pre-existing scheme and regularized process that the home falls in; some kind of systematic scheme
· These special area-wide warrants aren’t specific to an individual home.
· Exception to warrant requirement:
· If we are talking about a closely regulated industry (mining, guns, liquor), a warrant isn’t needed if there is a constitutionally required substitute providing protections.

· Gov’t must have substantial interest in area regulated.
· Substituted Protections – this refers to a statute telling people/businesses that they are subject to these searches
· Closely Regulated Industries – Look at historical regulation, extensiveness of regulations.
· VERY BROAD scope – Court extends it to areas requiring licensing
· NY v. Burger

· NY concerned about unregistered people trafficking in used auto parts.
· Police come (as inspectors, not cops) to look at books.
· Held, warrant not required because this is a closely regulated industry, and there are other protections; most licensing includes a notice that you can be inspected.
· Inspection of premises includes looking only for criminal violations related to the purpose of the inspection. Court finds that this is an administrative search.
· SPECIAL NEEDS SEARCHES
· Before even get to balancing, there bust be a purpose other than ordinary law enforcement.
· Special needs means pursuing an objective other than ordinary law enforcement; doesn’t need to be a situation where you have PC/RS and warrant wouldn’t be practical.

· Once there is a special need, must do BALANCING TEST – balance need to act v. intrusion.

· Look specifically to the nature and immediacy of the gov’ts concern at issue.

· When S/S is not being conducted for purpose of law enforcement, there are some instances where special needs exist, and therefore getting a warrant based on individual suspicion would not be practical.

· Skinner v. Railway Labor Exec Assn
· Breath, blood, and urine tests are performed on everyone after a railroad accident.

· These kinds of things are searches under 4th amendment, but court holds that it is a special need situation where individual suspicion is not a requirement.
· Court considers the nature and immediacy of the gov’t concern at issue:

· Serious danger with RR and alcohol

· Chaotic scene – scene of train accident is a mess

· Time sensitive – time destroys the evidence; people sober up

· This isn’t law enforcement purpose; just looking for cause of accident and deterrence purpose.

· Nature of privacy interest that search intrudes upon:

· RR workers know industry is highly regulated, and that they are likely subject to regulation themselves.

· Urine sample is not that intrusive.

· Once special need is established, must balance the nature and immediacy of gov’t concern at issue v. nature of the privacy interest intruded upon.

· Other considerations:

· Public need?

· Requirement about how well program must work?

· Least restrictive means?

· Framework for looking at these situations:

· (1) Was this a S/S?

· (2) Was there RS/PC?

· (3)If not, was this a special needs search?

· Is primary purpose of the search law enforcement?

· If not, was search reasonable?

· Balance gov’t interest v. nature of intrusion.
· DRUG TESTING
· National Treasury EEs Union v. Von Raab

· Court approved warrantless urine-testing of US Customs Service EEs.

· Regulations applied to those looking for a transfer or promotion to a position directly involved in drug interdiction or that required carrying a firearm, regardless of individualized suspicion.

· Scalia’s dissent:

· Thinks there must be evidence of part problem when looking at gov’t’s interest.

· No showing that drug use by Customs EEs had ever led to a single instance of misuse of a firearm, bribery, or non-enforcement of drug laws.

· Customs service is clean and this is just symbolism.

· Vernonia School Dist v. Acton

· Drug testing in schools.

· Scalia wrote for majority

· Court says there’s no min requirement or warrant and PC/RS—just use general reasonableness test when doing balancing.

· Balancing:

· Gov’t interest is to prevent drug use in school system; this is special need outside of ordinary law enforcement.

· Privacy interest – students in schools don’t have same tights; student athletes have diminished expectation of privacy.

· Court says gov’t interest need not be compelling; program doesn’t have to have a certain level of success, and does NOT require least intrusive means.

· O’Connor’s dissent:

· There should be a requirement of individual suspicion.

· Chandler v. Miller

· Georgia required drug testing of certain state officials, and court held this to be UNCONSTITUTIONAL.

· There is a 4th amendment concern, because blood testing and urinalysis is S/S.

· Court changes analysis from previous cases:

· Says that special need (at least as relating to drug testing) must really mean something special and substantial; not just something other than ordinary law enforcement. 

· Says program should be efficacious; at least come certain level of success.

· Some demonstrated problem I the past.

· Court wants a situation where an individualized suspicion regime wouldn’t work; since these people are in the public, we can observe them and don’t need drug testing.

· This is a switch and a change from justifying special needs.

· Court doesn’t overturn Von Raab, but distinguishes it:

· Says it’s the weakest situation that can be justified.

· Involves people working with drugs and guns

· Front line field officers with no one watching them.
· AUTO STOPS
· These cases don’t face same headwinds as drug testing.
· Auto stops aren’t as intrusive as drug testing, and this is an area where there is a diminished expectation of privacy.

· Cars are highly regulated; seen in public, so diminished expectation of privacy.

· Cases:

· Michigan Dept of State Police v. Sitz

· Sobriety roadblocks

· This isn’t ordinary law enforcement.
· Court says there is nothing special about special needs;

· No efficacious requirement

· No least restrictive means requirement

· No presumption of need for individualized suspicion.

· Court says can go right to balancing test if this isn’t ordinary law enforcement.

· Balancing test:

· Gov’t interest – prevent drunk driving isn’t ordinary law enforcement

· Nature of intrusion isn’t bad:

· Short intrusion; only a couple of seconds 

· People have notice because they can see on the road and may even have radio notice

· Standardized practices; not subject to arbitrary and capricious decisions of officer in the field
· Delaware v. Prouse

· Court struck down random license and registration check.  

· There is no regularized procedure / protocol—too open for abuse.
· If there was a scheme that minimized the discretion of the cops, it would be more acceptable.

· Edmond v. Indiana

· Roadblocks set up for sobriety checks are OK.
· Systematic roadblocks for license and registration is OK.

· If the primary purpose if law enforcement, then individual suspicion IS needed under the 4th amendment.

· Court says this IS ordinary law enforcement:

· Drug dogs

· Sign says narcotics stop coming up

· Primary purpose of city’s drug interdiction checkpoint program, wherein city police officers demanded licenses and registrations, peered into windows and led dogs around is indistinguishable from city’s general interest in crime control, and thus the program violates 4th amendment.

· They could have just set this up as a sobriety roadblock and then added drug sniffing dogs.

· Roadblocks in emergency situations:

· Courts have permitted, even though it is for law enforcement, roadblocks in emergency situations without individual suspicions (i.e. Sniper roadblocks)

· However, they must be reasonable.

· Look at the manner in which the search was performed; who is stopped, what is searched (can’t pat down individuals in the car).

· Note that most people are going to consent.

· Border Searches:

· Because 4th amendment was adopted when we allowed border searches automatically with no individualized suspicion, we still permit border searched both in and out of the country.

· However, the border search must be reasonable.

· Scope and manner: As the nature of the intrusion increases, the level of individual suspicion must increase.

· Can be reasonable within miles of the border.

· Inventory Searches:

· Police stop you and impound the car or something you are carrying.
· This is a special needs search / not ordinary law enforcement:

· It is to protect your belongings or the police. [I don’t get this.]

· The main concern is discretion and arbitrariness, therefore cops must have set rules about when to impound and when not to.
CONSENT to S/S
· Consent must be voluntary.
· Look at totality of the circumstances in determining if consent was voluntary.
· Not as much trickery is allowed as with the voluntariness of a statement.

· Impermissible – “I am the gas meter reader,” or “Your husband gave consent,” or “We’re going to get a search warrant anyway.”

· Permissible – talking to informer because central to investigation, and assumption of the risk ) [I don’t get this.]

· Can’t give consent in an illegal arrest or illegal entry into home. [I don’t get this.]

· BUT if there is sometime between the illegality and the consent, it is probably OK.

· Knowledge of the right to refuse consent is part of the totality of the circumstances in determining voluntariness, but it is not dispositive.
· Court has found that it would be impractical to require warnings.  (Schnecklock v. Bustamonte) (And I think this is ridiculous.)

· Person giving consent must have Capacity to give consent.

· Person may be too drunk, in too much pain, or too young.

· But rule favors cops. 

· In order for their NOT to be capacity, it must be a clear and obvious incapacity to consent.
· Focus should be entirely on the person giving consent rather than the officer’s knowledge.  Can’t give consent if insane, even if cop doesn’t know it. [This is contradictory to statement above; which one is it?]
·  Burden is on the gov’t to prove consent by a preponderance of the evidence.
· Third-Party Consent
· Ability of 3rd party to give consent is based on the nature of the 3rd party’s relationship to the property.

· Must ask: Does the person have a 4th amendment expectation with regards to the property?  If so, they CAN give consent, and your own interest can be sacrificed.

· Examples:

· LL can’t give consent to search of tenant’s apartment.

· Gen, university officials can’t consent to search of dorm room.

· Co-tenants can consent to search of property they share with each other.

· Common usage v. Exclusive Usage:


· If each person has exclusive control over a room, only the person with exclusive control can consent to a search of that particular room.

· [get more detail on this rule]

· A spouse who is a co-tenant can consent to a search of jointly occupied property, but the common v. exclusive usage rule still applies.

· i.e. of there is a locked garage with one key, only the spouse with the key (exclusive use) can consent.

· Apparent Authority to Consent:

· Officers can enter if they reasonably believe that the person had authority to consent.
· IL v. Rodriguez –

· Woman referred to “our apartment” and she had a key, so it appears as if she had authority even though she didn’t live there anymore.

· Held, this is consensual search.

· Focus is on the officer’s reasonable perception and not on the privacy of the individual.

· Note – This is in contrast with the capacity to consent based on the focus on the individual.

· [Look up rules for parent consenting to search of adult child’s room.]

· SCOPE of consent – 

· Scope dependent on the things that person is allowing them to look for.  

· FL v. Jimeno – 

· Following traffic stop, cop got consent to look for narcotics in car.

· Drugs found in paper bad. 

· Held, consent applied to the closed container, because consent was given to search wherever drugs may be found.

· Consent can be limited or withdrawn.

· You can give consent and then withdraw it during the search.

· You have complete control over consent.
EXCLUSIONARY RULE
· Evidence obtained during an illegal S/S can’t be used against someone.

· Exclusionary Rule applies to FEDERAL and STATE cases. (Mapp v. Ohio)
· Mapp v. Ohio – 
· Cops forcibly entered home without warrant or consent to look for 3rd person wanted for questioning.

· They search entire house, finding obscene materials used against her in court.

· Held, Bill of Rights applies to the states through the Due Process Clause of 14th amendment.

· Even if a provision is incorporated against the states, it comes to the states with all of the case law as it is developed in the federal system.

· The exclusionary rule is part of the 4th amendment.

· Exclusionary rule is a JUDICIALLY IMPLIED Rule, not a textual rule. 

· It serves as a deterrent against violations of 4th amendment.

· It is a constitutionally based remedy.

· For every legal right, there is a remedy.

· There is a legal right not to be subject to unreasonable S/S, so there must be a remedy.

· It is a remedy for the person whose rights were violates, and a remedy to deter future violations (effects standing) [What is effects standing?]
· When we are talking about unreasonable S/S, the purpose of the search is to use the evidence, therefore the very use of illegallt obtained evidence would eb a constitutional violation.

· STANDING to bring 4th amendment claim

· The only person who has standing is the person whose reasonable expectation of privacy was violated.  (Alderman v. US; Rakas v. IL)

· Court arrives at this conclusion by looking at whose rights were violated.

· The evidence must be illegally obtained against YOU—YOUR interest must be at stake to being 4th amendment violation claim.

· Hypos:

· My phone illegally tapped, and I had a possessory interest; therefore evidence can’t be used against me.

· Person using the phone had a reasonable expectation of privacy, so conversation can’t be used against him (Katz)

· BUT the conversation can be used against any other person implicated because no one else had a reasonable expectation of privacy.

· If someone comes over for dinner and brings a bag with drugs in it:
· He has reasonable expectation of privacy extending to rooms you would expect him to be in; not the basement.

· He has reasonable expectation of privacy in his own bag

· Person in possession of stolen car doesn’t have standing to complain about the unlawful search of the vehicle.

· If police are in place they are not lawfully entitled to be (but not as to you), they can use anything that find against you.

· Use of the exclusionary rule is confined primarily to the prosecution’s case in chief.

· Ad hoc balancing – if use of rule doesn’t serve deterrence purpose, we won’t use it. [how is this balancing?]

· Cost = rule takes reliable, probative evidence from the fact-finder

· Benefit = deterrence

· Based on balancing, rule does NOT apply in following proceedings:

· Collateral proceedings

· Sentencing

· Civil cases

· When prosecution wants to rebut evidence put on by the defense (this prevents D from lying on the stand even if evidence can’t be used in case-in-chief.

· The rule DOES apply to rebuttal of D’s witnesses because D can’t control them.

· DERIVATIVE EVIDENCE 

· Derivative evidence falls within the exclusionary rule.

· EXCEPTIONS, where derivative evidence is allowed:

· Independent discovery

· Inevitable discovery

· Attenuation

· Independent Discovery – 

· If evidence is discovered independently, without any exploitation of the illegality, then the exclusionary rule is not applied.

· Inevitable Discovery – 

· If it is inevitable that illegally discovered evidence would have been discovered legally, then it can be used. 

· Gov’t must prove that they would have inevitably discovered the evidence by a PREPONDERANCE of the EVIDENCE.

· Nix v. Williams (Christian Burial Speech)

· Police formed search party, had the map, and were going to that area.

· Majority doesn’t care that there was a blizzard.

· Attenuation – 

· If illegally obtained evidence leads to other evidence that is sufficiently far down the chain, or there are enough intervening independent forces at work, then the rule does not apply. 

· Look at the totality of the circumstances—time period, intervening circumstances between arrest and statements, Miranda warnings, lawyer, etc.
· Cases:

· Brown v. IL – 

· Statements made following an illegal arrest ARE derivative, even though Miranda warnings were given. 

· Wong Sung –

·  Illegal arrest, let out on bail, and then returned to make statement.
· Held, not derivative.

· US v. Cecolini – 

· Gov’t agent makes unlawful inspection of envelope, and finds potential witness who might have knowledge of Cecolini’s gambling.
· Held, witness’ voluntary testimony is OK.

· Oregon v. Elstad –

· Voluntary statements made in home before Miranda warnings given.

· Later, same statements made after Miranda warnings given.

· [Holding?]
· Harris v. NY – 
· Illegal arrest in home (PC but no warrant).
· Statements are made in home and during transportation to police station.

· Statements in home – derivative of illegal arrest and NOT allowed.

· Statements in car – Illegality was for want of a warrant, and for invasion into sanctity of home. When police left the home with the man, the harm was done, so anything that happened outside the house is NOT derivative.

· Good Faith Exception:

· If the police acted in good faith (applied for and executed warrant in good faith), evidence obtained as a result of that warrant can be used during Prosecution’s case in chief. (US v. Leon)

· Balancing test: deterrence isn’t served, because it doesn’t apply to a magistrate who issued the warrant.
· There must be a reasonable basis to find PC, or there is no good faith. 

· Dissent:

· Under the constitution, gov’t is only entitled to have what it obtained legally.

GRAND JURY

· Required by 5th amendment; 23 citizens conduct an inquisition. 
· Grand juries can be used to investigate to make sure there is no crime (i.e. Kenneth Star’s investigation).

· Grand jury is composed of citizens (neutral body), so no preliminary hearing is needed if there is a grand jury indictment.

· Grand juries are tools of the prosecutor:

· Job is to do what the prosecutor wants.

· GJs that don’t follow prosecution are called runaway GJs.

· No judge in the picture.

· In the Federal System, must have grand juries for felonies.

· ½ of the states have grand juries, and ½ will indict based on prosecutor information (prelim hearing required)

· 2 purposes of the GJ:

· (1) Accust / Indict

· (2) Investigate

· Investigations:

· Books and records must be turned over with subpoena from GJ.

· Don’t need PC or RS.

· Just need mere relevance as to the subject under investigation.  (US v. R. Enterprises) (Might as well do away with requirement entirely, since it’s so minimalist).

· Motion to quash GJ subpoena must be denied unless Dist Ct determines that there is no reasonable possibility that the category of materials sought will produce info relevant to general subject of GJ’s investigation.
· 5th amendment Protections:

· 5th amendment doesn’t apply to books and records because you were not compelled to make the records by the gov’t.

· Act of Production Immunity – protected from any testimony that the act of production makes.
· 5th amendment does apply to testimony

· But if gov’t gives immunity, then must testify.

· 2 kinds of immunity (substantially the same as one another):

· Use + Fruits – use of statement and fruits of any use.

· Transactional immunity (broader) – immunized from ANYTHING related to the transaction.

· If someone refuses to testify, they can be held in contempt.

· 5th amendment doesn’t apply to physical evidence form people (blood, hair, etc)

· 4th might apply.

· If techniques are particularly invasive, need more justification than just an investigation (i.e. shrapnel fragments in brain.)

A. Levin
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