CRIM PRO

· 4TH A: “The Right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated,and no warrants shall issue, but upon probable cause, supported by Oath or affirmation and particularly describing the place to be searched and the persons or things to be seized”
· 5TH A: ““no person shall be held to answer for a capital or otherwise, infamous crime, unless on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces or in the militia, when in actual service in time of war or public danger nor shall any person be subject to the same offense to be twice put in jeopardy of life or limb, nor shall be compelled in any criminal case to be a witness against himself nor be deprived of life liberty or property without the due process of law, nor shall private property be taken for public use without just compensation.”
· 6TH A: “In criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the state and the district wherein the crime was committed which district shall have been previously ascertained by law and to be informed of the nature and cause of the accusation; to be confronted with the witnesses against him; to have compulsory process for obtaining witness in his favor and to have the assistance of counsel in his defense.”
· 14TH A: “… no state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any state deprive any person of life, liberty or property without the due process of law; nor deny any person within its jurisdiction the equal protection of the law.”
CHAPTER ONE: BASIC PRINCIPLES
A.  Incorporation
· Bill of Rights

· Established bc needed some constraints on the federal govt;

· Can also look to state constitutions to provide protection to citizens

· State can provide more protection than what is provided for in the Constitution.  – just not less
· ONLY applies to state actors

· Incorporation: The idea that a constitutionally-based decision will ordinarily bind both the states and the Federal Gov’t.  
· Before: If brought to trial without proper procedure, out of luck if rights were not included under state law.  

· Total Incorporation Theory [Winthrop Dissent by Black]
· Since 14thA incorporates the entire Bill of Rights, all the protections are applicable to the states.

· Now: Selective Incorporation
· States are only required to adopt amendments that are “implicit in the concept of ordered liberty.”  The 14thA  incorporates most of the Bill of Right protections to the states.  
· Not incorporated through the 14th A
· 5th A Req. of grand jury trial in felony cases to institute proceedings against criminal def.  [Hurtado]
· 8th A Limit on excessive bail.
CHAPTER TWO: SEARCHES AND SEIZURES OF PERSONS AND THINGS
II.  Requirements for 4th A Protections: What is a search?  Seizure?

A.  The Reasonable Expectation Test in Determining Search


· Physical Trespass isn’t required for a 4thA violation.  [Katz: phone booth]
· The 4th A doesn’t equate to right to privacy

· 4thA protects ppl, not places and physical intrusion is irrelevant 
· Listening device on phone booth violated Katz’s subjective expectation of privacy and that expectation was deemed to be justifiable. 

· Katz’s two-pronged test for determining whether gov’t conduct constitutes a search: [from Harlan’s conc]
· (1) A person has exhibited an actual (subjective) expectation of privacy.
· Must take steps to protect privacy and can’t carelessly expose
· No 4thA right to abandoned property

· “What a person knowingly exposes to the public, even in his own home or office, is not a subject to 4th A protection.”
· “But what he seeks to preserve as private, even in an area accessible to the public, may be constitutionally protected.”

· (2) The expectation be one that society is prepared to recognize as legitimate.  
· No reasonable expectation of privacy in illegal activity 

· Valid privacy interests

· Freedom physical disruption

· Privacy of personal info

· Control/Dominion over property

· (3)  If there is a search/seizure, is it constitutional?

· Dissent: No constitutional support for the standard.  

B.  Seizure 
· Seizure of personal property occurs whenever there is some meaningful interference w/an indiv’s possessory interest in that property.  [Soldal v Cook County]
C.  Applications of the Katz Principle

2. Open Fields/Abandoned Property: Not Search bc No Reasonable Expectation of Privacy
· Open Field: No legit expectation of privacy, for purposes of the 4th A [Oliver v. US]
· 4thA not implicated in search of property beyond the curtilage, regardless of whether it is open or not.   

· There can never be an expectation of privacy in an open field, no matter what the property owner has done to deny public access.  
· Other rationale: Open fields are not effects. [White’s Textual Conc.]
· Open fields doctrine doesn’t apply to curtilage.

· 4th A protects Curtilage (area adjacent to house) bc expectation of privacy

· Porches and decks are part of curtilage IF 
· (1) structure isn’t shared with other homeowners and 
· (2) restricted from public access.

· 4 factors for determining whether an area it curtilage [US v Dunn]
· 1) Proximity of the area to the home

· 2) Inclusion within an enclosure surrounding the home 

· 3) How area is used 

· 4) Steps taken to protect area from observation
· Exception:
·  If something within the curtilage can be seen from outside the curtilage it isn’t a search.
· Industrial curtilage only protected against ground search [Dow]
3.  Access by Members of the Public

· An indiv has no expectation of privacy in info he voluntarily turns over to 3dP

· Assume the risk 3dP is a snitch when you tell him something. [US v. White] 
· Police have the right to obtain information that is readily accessible to the public.
· No reasonable expectation of privacy in public places.  (ie hospital mailroom) 
a.  Consensual Electronic Surveillance

· Always look to reasonable expectation of privacy in the context of conversation.  
· Being at state school and during mtg with dean convo is secretly recorded and played at faculty mtg. This violates reasonable expectation of privacy.  
b.  Obtaining Financial Records Not a Search
· No reasonable expectation that banks would not permit gov’t access to info and depositer takes a risk when he puts info in hands of 3dP, even if its for limited use.
· Indication that by transferring information to a third party, the accused no longer has a reasonable expectation of privacy [California Bankers v. Shultz; US v. Miller]
c.  Pen Registers

· Use of pen register isn’t a search [Privacy in content of convo; no privacy is #) [Smith] 
· Assumption of risk approach, if turn over info to 3rd part (phone company) no longer have a reasonable expectation of privacy. 
· However, Congress limited use of pen registers: [Elec Comm. Privacy Act of 1986] 

· Police can’t use pen register unless 
· a person consents OR 
· there is a court order [Standard: likely to get info of crim activity] 
· Wire-Tapping- higher evidentiary standard than pen register

· Carnivore: Ability to monitor activity over the internet.  Two levels:
· Addressing and content mode ( search

· Addressing only ( no search

· No real expectation of privacy bc convey info to systems operator.  

d.  Electronic Pagers

· No expectation of privacy when def transmitted number to a pager.  [US v Meriwether]
· Officer’s activation of pager was a search, BUT conduct was reasonable bc he seized the pager and activated its memory while conducting a valid arrest. [Chan]
e.  Trash

· Rummaging through trash left on a public street is not a search bc there is no reasonable expectation of privacy in anything to which public has access. [Ca v. Greenwood: Dissent: Reasonable expectation that in a civilized society ppl won’t go through your trash]
f.  Public Areas
· Most acts conducted in public are not protected by the 4th A.
· Exception: 
· When reasonable expectation of privacy that is socially acceptable [Katz] 
· Homeless person holds a reasonable expectation of privacy when he lives on public property.  [CT v Moomey]
g.  Aerial Surveillance
· When display movements to the public, there is no reasonable expectation of privacy
· No reasonable expectation of privacy against aerial surveillance because 
· (1) law enforcement has a right to be there and 
· (2) only visible observation [Ca v. Ciralo]
· “The taking of aerial photographs of an industrial plant complex from navigable airspace is not a search prohibited by the 4thA.” [Dow Chemical]
· Ordinary Overflights: 

· Surveillance of a backyard from a heli wasn’t a search because any helicopter holds the ability to go at this level, and so there isn’t a reasonable expectation of privacy.  [Florida v. Riley: O’Connor Conc: Said test should be whether police are ordinarily there, not whether they have a right to be there.]  
h. Manipulation of Bags in Public Transit

· Bond v. US: A border control agent squeezed soft luggage and after the passenger consented to a search, the agent found drugs.  [Gov’t didn’t argue petitioner’s consent was a basis for admitting evidence]
· Holding: Physical manipulation of luggage is a search.  Traveler’s personal luggage is an effect protected by the 4th A, and there is a privacy interest in it. 
· Application of Katz test for determining whether search/seizure was protected by 4thA.
· (1) Did the indiv exhibit an actual expectation of privacy?  
· Bond packed an opaque bag and put it in overhead.
· (2) Is the indiv expectation of privacy one that society is prepared to recognize as reasonable?
· Although an indiv would expect that the bag be handled, there is no reasonable expectation that they would manipulate bag in exploratory manner.
· Tactile Manipulation is more intrusive than visual observation.
· Breyer + Scalia Dissent: Travelors don’t have reasonable expectation that others won’t manipulate his bag; “Jurisprudence of squeezing opening up a can of worms”; May result in less effective border protection
4.  Investigation that can only reveal illegal activity

· An investigative activity is not a search if it can only reveal illegal activity bc no legit expectation of privacy in illegal activity
a.  Canine Sniffs
· A canine sniff of closed luggage for drugs not a search. [US v Place: Here, search still violated the 4th A because had to detain luggage 90 minutes to bring dog and had no probable cause]
· Canine sniff cases come out differently based on the facts:

· Considered a seizure if hold in place for long time; Embarrassing? Inconvenient?
· Dog Problems: 
· Dog alert doesn’t constitute probable cause
· BUT officer can’t open luggage bc that would be a search, violating privacy.  The mere sniff isn’t a search.
· If dog positively alerts, must supplement w/ other evidence to obtain warrant bc many flaws including hypersensitivity [A high % of money w/ traces of drugs]

· To undermine the alert, look at: Circumstances of initial stop, background of dog, flaw in genetics, officer cue dog to alert, dog’s rate of consistency
· Dog Sniffs of ppl and places: 
· Greater expectation of privacy in the home
· A dog sniff outside the Amtrak sleeping compartment wasn’t considered to be a search.  [Had supplemental evidence] [US v Colyer]
· Relied on Place: Gov’t conduct that can reveal nothing about non contraband items interferes w/ no legit privacy expectation.   
· Another rationale that not a search was that would be civil liability coming from ppl in all other cabins when the dog was walking by.
· Dog Sniff of a Car During a Routine Traffic Stop: 

· A dog sniff conducted during a lawful traffic stop that reveals nothing other than the presence of contraband is not a search. [IL v Caballes: Dissent: Dogs are fallible]
b.  Chemical Testing for Drugs

· If chemical test merely discloses whether a substance is contraband, it isn’t a search [Jacobson]
· However, seizure if powder was destroyed, affecting possessory interests.  
· Seizure is reasonable if only a min of substance destroyed and probable cause to believe item was contraband.
· Objection: Exclusive focus on item sought & wanted to examine private nature of area intruded
· Urine Samples are a search bc can reveal innocent private info.  
5.  Use of Technology to Enhance Inspection

· Generally speaking, the use by officials of devices which aid their investigation by enhancing the senses doesn’t constitute a search, so long as the devices do no more than aid the police in obtaining info that they could have obtained through their own sensory perception.  


a.  Thermal Detection Devices: Search
· Search to obtain by sense-enhancing technology any information [Kyllo]
· re the interior of the home 
· that could not otherwise have been obtained w/o physical “intrusion into a constitutionally protected area” 
· at least where (as here) the technology in question is not in general public use. 
· Calibrating the device would constitute a search—poses civil action problem.  
· Can use these instruments if there is a warrant, bc then could just go into home.  
· Dissent’s proposed standard: technology offers “fxnl equiv of actual presence in area searched”
b.  Electronic Beepers

· Tracking public movements: Not a search 
· Beeper revealed movements of suspect’s vehicle.  [US v. Knotts]
· Constitutional bc visual surveillance would have revealed all facts to police.  
· Info consisted only of def’s public movements as to which he had no reasonable expectation of privacy.
· Police may augment the sensory facilities bestowed upon them at birth with enhancement w/o implicating 4thA.
· Complex Beeper Issues: Installation not a search/seizure UNLESS enter private area
· Mere installation of a beeper into merchandise later purchased isn’t a search (no violation of privacy interest) or seizure (no interference w/property).  [Karo]
· Beepers in the House

· Monitoring of beeper in private residence revealed critical fact about premises that gov’t wouldn’t have been privy to constituting a search.  
· BUT still sufficient independent information to justify the issuance of a search warrant.  [Karo Dissent:  Agents asserted dominion/control when put elec bug on property and this amounted to seizure covered by 4thA.]
· Informants, Beepers and Stolen Property
· Likely ok to put beeper on property later stolen
· O’Connor concurred in Karo and said a homeowner may not be able to claim violation of privacy rights if he permits a 3rd person to enter house w/property containing a beeper [ie gov’t informant enters house].
c.  Other Sensory Enhancement Devices
· Flashlight: Not a search bc aids perception, but doesn’t provide officer w info beyond what could be obtained from unaided sensory perception.
· Telescope: Using it to 
· obtain otherwise visible info not a search
· see into private area where activities couldn’t be viewed w/naked eye(search
· Microphones: 
· If convo could be heard w/naked ear (not a search
· If convo couldn’t be by normal sensory perception (search.
· Preexisting hole: Ok for fed agent to overhear convo via preexisting hole  Mankani 
· High tech cameras: Magnifying pics of area btwn bldgs not a search bc no privacy interest in area btwn bldgs
· If private info were obtained ( search
6.  Investigative Activity by private Citizens


a.  Private Activity

· Investigative activity conducted by private citizens is not a search for purposes of triggering 4th A [Bill of rights only regulates state actors.]
· However, 4th A does apply if private indiv acts as agent for gov’t 
· An agent if: (1) Action requested by gov’t and (2) gov’t knew/should know indiv interp
· Don’t know if orange hats implicate 4thA bc police are training citizens and info obtained given back to officers.  
b.  Gov’t Investigation Activity Subseq to Private/Legal Searches
· Trigger 4thA if exceed scope of initial private search: 
· A search by private persons could provide probable cause for a warrant but can’t excuse the govt from the warrant req for its own search Walter
· Because private party had opened package, but police viewed films, the viewing was a search bc an officer’s authority to possess a package is distinct from his authority to examine the contents. 
· Reopening Permitted: 
· Police Reopening a package is not a search if (1) initial intrusion by private party and (2) contents of package hadn’t been changed since opening.  [US v. Jacobson]
· BUT:  Officers can’t exceed the bounds of the private search.  
· Police Entering Home after Private Entry triggers 4thA IF entry not reas. forsee.  
· Private party’s intrusion reasonably foreseeable ( no 4thA [US v Paige]
· Occupant will no longer possess reasonable expectation of privacy in the area or thing searched, and subsequent police search won’t trigger 4thA.  
· Here, it was reasonably foreseeable that roofers would look in attic/garage for extra siding
· Private party’s intrusion NOT reasonably foreseeable ( 4th A
· The occupant’s reasonable expectation of privacy will survive, and subsequent police search activates 4thA
· Controlled Deliveries: Not a search if same contents as in original legal search
· Reopening package in a controlled delivery not a search IF [IL v Andreas]
· Private interests in the contents already legally disclosed.
· Subst’l likelihood that contents of package unchanged since orig. opening.  
· Gap in the surveillance of the package would change the analysis. 
7.  Foreign Officials obtaining evidence not search (2 exceptions)
· Evidence obtained by foreign police officials from searches in foreign country usually admissible and doesn’t violate 4th A (Barona) 

· 2 exceptions 
· Circumstances of search/seizure shock the conscience and requires exclusion.
· US participation is substantial
· Searches of non-resident aliens do not implicate the 4thA bc lack sufficient connection w/ US to be considered “the people.”
8.  Jails, Prison Cells: No/Diminished Expectation of privacy 
· Jail Cell: NO expectation of privacy in jail cell--ransack at will.  (Hudson v. Palmer)
· Searches of prisoners: 4thA applies, but reasonable to conduct strip searches and body cavity searches (diminished expectation of privacy of person)
· Reasonable search ( death row inmate
· Unreasonable search ( Misdemeanor posting bail.
9.  Public Schools and Public EE: search allowed only if reasonable 
· Public School Students: Reasonable expectation of privacy in items bring on school property NJ v TLO
· But search was reasonable bc official could reasonably suspect students had cigarettes in bag (balance school discipline v expectation of privacy)
· Gov’t EEs: Have reasonable expectation of privacy in their workplace.  O’Connor v Ortega
· Warrantless search of psychiatrist’s desk and file cabinets permissible bc reasonable suspicion that ee stole gov’t property.
III.  The Tensions Between the Reasonableness and the Warrant Clauses

A.  The Importance of the Warrant Clause Generally

· “Searches conducted outside the judicial process, without prior approval by judge or magistrate are per se unreasonable under the 4th A—subject only to a few specifically established and well-delineated exceptions.” [Katz]
· Warrantless searches are presumptively unconstitutional

· Probable cause ( “fair probability that a crime has been committed.”

· Threshold for issuing warrant

· Standard of proof justifying search/seizure

· The officer/agent makes his assertion under penalty of perjury

· This oath/affirmation must occur before the search

B.  The Reason for the Warrant Requirement

· When the right of privacy must reasonably yield to the right of search is, as a rule, to be decided by a neutral and detached judicial officer, not by a policeman or gov’t enforcement agent.  [Johnson v. United States]
C. The Function of the Warrant  Requirement

· Proving probable cause based on circumstances protects unjustified searches/seizures.  
· How to obtain an arrest warrant [Covered by Rules 3&4]
· Agent goes to AUSA and tells AUSA why he needs to arrest D
· Agent drafts affidavit specifying why there is probable cause to make an arrest
· Tell magistrate that have information and reserve a time when he/she can sign warrant application
· Need a criminal complaint governed by R3.  (p 450 of supplement).  
· Need to charge/seek to charge the person
· Complaint is written statement of essential facts covered in affidavit and must be made under oath in front of a judicial officer.  
· Have complaint and affidavit establishing by probable cause showing:
· That crime committed
· Target committed the crime
· Then Judge MUST issue arrest warrant
· Describe defendant, crime charged 
· If didn’t want to arrest someone, can issue summons R4(b)(2) ( commands someone to show up at date/time to answer to charges.
· Must show warrant to defendant or ASAP after arrest.  
· Warrant/Summons must be returned to magistrate judge.
· Federal arrest warrants can be issued so can chase anywhere.  
· Certain time limitations for warrant (Short fuse—usually 48-72 hrs_
· How to obtain a search warrant [R 41]

· An agent approaches AUSA, the AUSA makes an indep probable cause determination, and the AUSA goes to the magistrate to get a search warrant.  
· Complaint not needed bc searches generally occur long before formal charges are filed.  
IV.  Obtaining a Search Warrant: Constitutional Prerequisites
A.  Demonstrating Probable Cause

1. OLD TEST for Determining Probable Cause based on Informants
· Aguilar 2-Prong test in Spinelli v. US  [REJECTED IN GATES AS INEFFECTIVE IN FIGHTING CRIME]
· (1) Knowledge Prong Informant must declare he has seen or perceived the facts asserted or
· (2) Veracity Prong: That his info is hearsay w/good reason for believing it.
· If an officer is relying on someone else for info, must make 3 determinations:
· Who is the source of the info and is the source reliable?
· Bases and details of source knowledge?  Is it credible?
· Are facts sufficient to satisfy probable cause?
2.  CURRENT test for Determing PC Based on Hearsay ( Totality of Circumstances
· Issuing magistrate makes a decision whether Probable Cause exists  [Us v Gates]
· Based on totality of the circumstances 
· Given all the circumstances set forth in the affidavit  
· (1) Including the veracity and basis of knowledge of persons supplying hearsay info [Aguilar Test]
· Corroboration weighed heavily
· (2) There is a fair probability that contraband or evidence of a crime will be found 
· (3) In a particular place.  [goes back to particularity]
· (4)  And the duty of a reviewing court is simply to ensure that the magistrate had a substantial basis for concluding that probable cause existed.  [NOT de novo]
· Criticism: Should expressly require, as a prereq to issuance of a warrant, that informant is credible and that his info was obtained in a reliable way.
· Gates totality of circumstances test includes:  [US v. Morales]
· (1) nature of info 
· (2) whether there has been an opportunity for police to see or hear matter reported; 
· (3) veracity/basis of informant’s knowledge 
· (4) whether there has been indep verification of matters reported through police investigation.  
· In determining informant’s credibility look at 
· (1) whether they have been right in the past and 
· (2) whether what they said is against their self-interest  [MA v Upton]
3.  The Informants
· Paid informants: Presumptively unreliable bc dubious character and finan arrangement
· Anon. informants: Presumed unreliable bc could use anonymity for suspect reasons
· Identified citizen informants: Presumed reliable bc motivated by concern for society/his own safety.
4.  Accomplices
· Confession of accomplice is sufficient to establish probable cause w/o corroboration 
5.  Quantity of Information Required for Probable Cause

· Even if the search or seizure is conducted pursuant to an exception to the warrant requirement, the officer is ordinarily required to have probable cause.  
· Equivocal Activity: When uncertain if crime, need fair probability
· The DC Circ’s definition of fair probability: more than “bare suspicion” but less evidence than what would be necessary “to justify a conviction” [proof beyond a reasonable doubt]    [US v. Prandy-Binett]
· Can determine fair probability that the rectangular block contained drugs bc of detectives experience, shape of the package, the fact that it was wrapped in duct tape [which leaves little residue]
· Probable cause to search: Whether there is a fair probability that the area or object searched contains evidence of a crime.

· Probable Cause to Arrest: Whether there is a fair probability that the person arrested has committed a crime.  
· Touchstone is fair probability not accuracy
· Probable cause to arrest someone still exists even if have wrong person AS LONG AS there is a fair probability that it was the person for whom there was probable cause to arrest. 
· Probable Cause to arrest suspect bc he fit a description that wasn’t impermissibly general and he was found in the area. [US v. Valez]
· NO PROBABLE CAUSE to arrest if suspects don’t fit description.  [Kithcart: Car of guys arrested didn’t match descriptions of the car; Didn’t specify where/when robbery occurred]
· To obtain probable cause
· Police could have followed def until he committed a traffic violation.  
· Police officers could have talked to the ppl in the car.  
· Probable cause for arrest may differ from the offense that the defendant is later charged with committing [Devenpeck v Alford]
· Need probable cause to bring someone in, but needn’t be closely related to the crime ultimately convicted of. 
· When police conduct a search pursuant to a warrantless arrest, even if there is no PC for arrest on particular offense, still acceptable as long as police had PC for some offense.
· Evidence to establish probable cause includes

· Flight when approached by police, physical clues, voluntary admissions, suspicious conduct, previous criminal record, presence in high crime area.

· Handwriting + ee start-date + location of letters + demeanor  [Valente v. Wallace]
· PC based on common enterprise among multiple suspects

· If police officer finds drugs in a car, he MAY have PC to arrest everyone in the car IF it is reasonable to infer common enterprise among men w/r/t illegal activity based on knowledge and control of cocaine.  [MD v Pringle]
· For PC need 

· reasonable ground for belief in guilt, and 
· guilt must be particularized with respect to the person to be searched or seized.”  

· Examine whether an objectively reasonable officer would have PC to believe all passengers engaged in wrongdoing.  
· High quantity of drugs and cash in the car indicated the likelihood of drug dealing ( dealer expose to admit an innocent person w/ pot’l to furnished evidence against him. 
6.  Police Officer’s can adopt another’s PC Finding
· Officers need not establish indep PC [Whiteley v Warden]
· Once officer demonstrates PC to a magistrate to arrest a suspect ANY other officer can make actual arrest on the assumption arrest is valid.  
· HOWEVER, collective knowledge of police must = probable cause
· The issuing officer must have PC

7.  Staleness of Information ( Need PC still involved in Criminal Activity
· If information on which warrant is issued is old, need a fair probability that one is still involved in the criminal activity.  [US v Harris]
8.  Even if First Amendment Concerns still just need PC
· 1stA considerations don’t require a higher standard of proof than PC before search may be conducted of speech-related materials. NY v. PJ Video 
B.  Probable cause, specificity and reasonableness

1.  Can seize anything related to Criminal Behavior.  
· A Warrant may be issued for ALL evidence of a crime (need not be instrumentality OR contraband) [Warden v. Hayden]
· As long as there is a nexus btwn the item seized and criminal behavior, then doesn’t violate 4thA.
· Expanded the possibilities for law enforcement when searching pursuant to a warrant and when searching pursuant to a warrant exception
2.  Probable cause as to location of evidence

· Need reasonable cause to believe that the specific things to be searched for and seized are located on the property to which entry is sought. 
· Probable cause does not automatically exist to search a person’s home simply bc that person has been involved in a crime.  [US v Lalor]
3.  Searches of non-suspect premises

· Searches can be made on the premises of non-suspects/3DP, either pursuant to a warrant or an appropriate exception to the warrant req, so long as there is PC to believe evidence of a crime will be found in the place to be searched.  [Zurcher v. Stanford: Rejected 1st A argument]
· Would not be able to fully investigate crimes if limited to the property of the defendant and no other area.  
· Law Office Search OK if PC lawyer engaged in crim activity unrelated to clients
· No extra A/C Confid. protection if PC to believe that the lawyer is engaged in criminal activity unrelated to representing clients.
· Home Searches
· Must have a search warrant in order to search home, arrest warrant doesn’t give full rights to search.  
4.  Describing the Place to be Searched
· Reasonable Particularity Requirement [no need for precision]
· Warrant must set forth the location of the place to be searched w/reasonable particularity.  
· Reviewing court will apply reasonable particularity standard.
· Can search things that could possibly contain item looking for
· Courts will allow small ambiguities

· Permissible: If warrant for a single floor of a bldg, thinking only 1 apt on floor, don’t lose access to search if 2 apts [MD v. Garrison]
· Impermissible: Can’t issue a warrant for full apartment building when only have PC to search one apartment [Moore v US]
· The Wrong Address likely renders warrant defective
· Mistaken address will likely render warrant defective, and info given by neighbor won’t correct the defect [US v Ellis]
· BUT Consider: 
· (1) Whether warrant enables the officer to locate and identify the premises with reasonable effort
· (2) Whether there is any reasonable probability that another mistaken premises may be searched.  
· The breadth of the place to be searched
· May search in any area in a house or its curtilage large enough to hold the evidence being sought
5.  Particularity For Arrest Warrants

· Give full name of arrestee; if don’t have full name, how does person walk? Tattoo? Glasses? Facial hair?  
· 4thA requires particularity in warrant, not in the supporting documents, and the warrant was so obviously deficient that the search was essentially a “warrantless” arrest [Groh v Ramirez]
· Undecided whether non-particular warrant may be cured by incorporating by reference the warrant application or supporting affidavit.  
6.  Describing the Things to be Seized

· A catch-all phrase must be related to and qualified by previously described property, as opposed to a generalized criminal offense. [Andresen v. MD] 

· Warrant authorizing search for and seizure of evidence relating to the crime of false pretenses with respect to lot 13T wasn’t rendered invalid by the broad language of “together with other fruits, instrumentalities and evidence of crime and this time unknown” BECAUSE referred to a specifically described piece of property  

· Severability

· Even if a clause in the warrant is overbroad, only items confiscated under the overbroad portion of the warrant are suppressed(search not tainted.
· Reasonableness and Warrants

· A search may be so intrusive and extreme that it is unreasonable even though pursuant to a warrant based on probable cause.

· A court order authorizing a procedure to remove a bullet was unreasonable under the 4thA. [Winston v Lee]
C.  Executing the Warrant

· Federal Rule of Criminal Procedure 42(f)
· 10 day time frame for execution

· Must be down during reasonable hours (6am-10pm) UNLESS magistrate expressly provides otherwise. 

1.  The Knock and Announce Requirement.

· 18 USCA §3109: [similar to state law] officers executing a warrant must knock and announce their presence before attempting to enter a dwelling.
· The officer may break open any outer or any door or window of a house, or anything therein, to execute a search warrant, IF after notice of his authority and purpose
· he is refused admittance OR 
· its necessary to liberate himself OR 
· a person aiding him in the execution of a warrant.
· Purpose of Knock and Announce
· (1) Protects citizens and law enforcement officials from violence; 
· (2) Protects indiv privacy rights

· (3) Protects against needless destruction of property.  
· One point of the knock and announce rule is to give a person inside the chance to save his door.

· No Breaking: If the door to a residence is already open the entry is not a breaking, so the knock and announce statute is inapplicable US v Remigo
· Refused Admittance
· An officer can break open premises if he has announced his authority and is refused admittance. 
· “Refused admittance is not restricted to an affirmative refusal, but encompasses circumstances that constitute constructive or reasonably inferred refusal.”[United States v. Knapp]
· Determining time frame for entry after a knock and announce
· Balance: Privacy rights v Safety of Police Officers
· Failure to respond within
· 12 seconds constituted a refusal of entry [Knapp]
· 3 seconds was deemed instantaneous and precluded any claim that the officers were constructively denied admittance.  [Moore]
· If there is no response after knocking and waiting 30 seconds, is this a refusal of entry? [Can argue either way]
· P: Yes.  30 seconds is plenty of time for destruction of evidence and safety of police officers can’t be ignored.
· D: No.  Privacy at the core of 4thA must be safeguarded.  
· Constitutional Basis of the Knock and Announce Requirement
· Knock and Announce 
isn’t a constitutional requirement
· Unannounced entry into home MAY be unreasonable under 4thA given particular circumstances of unannounced entry (1 factor in the reasonableness inquiry)
· In some circumstances, an unannounced entry into the home may be unreasonable under the 4thA, however, law enforcement interests may also establish the reasonableness of an unannounced entry.  [Wilson v. AR]
· Proving a Knock and Announce Violation 
· The def must establish a prima facie case that entry was unannounced. [Mueller]
2.  Exceptions to the Notice Rule

· When assessing reasonableness of unannounced entry consider: 
· (1) Hot pursuit of suspect; (2) Risk of evidence destruction; (3) Safety of Officers

· Emergency Circumstances: ( Destruction of Evidence OR Harm to Officers
· Officers will be permitted to make an unannounced entry, when reasonable suspicion the announcement would 
· (1) inhibit the effective investigation of a crime (through risk of destruction of evidence)  OR 
· (2) Would be dangerous or futile  [Richards v Wisconsin]
· Can be dangerous regardless of search purpose [if we are going to execute a search warrant for illegal art, but we know there is a huge gun, we could argue exigent circumstances and that it would be dangerous to knock]
· No Exclusion of Evidence when Violation of the Knock and Announce Req.  
· A violation of the knock and announce req does not justify exclusion of evidence found in the warranted search of the home. [Hudson v. MI]
· The majority and plurality brings up points related to civil liability
· No-Knock Warrants
· Magistrates may issue no-knock warrants seems entirely reasonable when sufficient cause to do so can be demonstrated ahead of time.  
· Police must have reasonable suspicion that knocking/announcing will be (1) dangerous/futile or (2) would inhibit effective investigation of crime.
· In Drug Busts/Felony drug cases: 
· “Knock and announce” still required (“No knock warrants” aren’t per se permissible)
· It would be an overgeneralization and would render the element meaningless to except all these cases from knock and announce.
· Requirement can be overcome if notice would inhibit effect investigation
· Risk of destruction of evidence by flushing down toilet, most courts will approve in case of drug bust  
· [Richards v WI: excused notice req bc def was aware of presence and likely destruction of evidence]
· In Gun cases
· Police need reasonable suspicion that the alleged will use weapons if given notice of knock
· No Knock Entries and Destruction of Property: 
· Can’t needlessly destroy property or may risk Bivens Act Liability.  
· Officers aren’t held to a higher standard when a no-knock entry results in the destruction of property US v. Ramirez:
3.  Exigent Circumstances after Knocking
· Waiting time after knocking may differ depending on what searching for ( stolen piano requires more time [US v. Banks]
· A 15-20 second wait before forcible entry satisfied the 4th A and 18 USC § 3109 where destruction of cocaine was a concern bc this time gave more than enough opportunity to get rid of cocaine, which a prudent dealer will keep near a commode or kitchen sink.
4.  Timing and Scope of Execution

· Timing

· Warrants must be executed within 10 days 
· Executed: 6AM to late evening is when warrants need to be executed.   
· Scope
· Can search any area of the premises where the object may be found. EVEN IF need to open or enter things to complete search.  [Ross]
· Destruction and Excessiveness In Entering
· Manner of Entry must be reasonable
· The manner in which a warrant is executed is always subject to judicial review to ensure that it does not traverse the general 4th A proscription against reasonableness.
· Use of Distraction and Intimidation Devices.  
· Generally, can use flash bang technology if think that the occupants “could have destroyed the drugs, if only they had more time and full possession of their facilities.”  [US v. Myers]
· Might be unreasonable
· If it has detrimental effects
· The criminal doesn’t have a lengthy record.  
· Non-threatening/vulnerable 3dP
· Threat to safety of others in area
· Destruction of premises.
· Unnecessary Intrusive Searches go beyond scope of reasonableness
· Even though conducted pursuant to a warrant and probable cause, if search  is extremely unreasonable, officers aren’t entitled to qualified immunity if they had violated clearly established law regulating the scope of a warranted search. [Hummel-Jones v. Strope: during search to determine if nurse is practicing without a license, photographed family, went through banking documents] 
· Officers must refrain from unnecessary property damage.

· While police have ability to destroy property in a search, actions such as tearing the interior walls to find liquor is excessive [Buckley v Beaulieu]
· When is the Search Completed?
· May remain on premises only as long as is reasonably necessary to quickly and efficiently complete the search.  [but don’t need to narrowly interpret warrant]
· Scope of search must be reasonable
· Can answer telephone bc can be evidence used in drug activity and it it necessary to search for any items to prove residency.  [Stiver v US]
· An officer must terminate a search when all materials in a warrant have been found, however, can always search for more drugs if warrant just says “narcotics.”
· Presence of the Occupant Not Required by 4thA 
· Officers need not try to conduct the search in the presence of the occupant
· Sneak and Peak Warrants
· Warrants permit fed agents to enter a person’s home or office covertly, BUT can’t seize property or do anything adverse.  Terrorism Act
5.  Presence of the Warrant

· Officer must serve upon the person searched a copy of the warrant
· Doesn’t need to serve warrant before the search occurs.
6.  Enlisting Private Citizens to Help Search
· Court can compel unwilling assistance from private person: 
· The All Writs Act, 28 USCA §1651(a) 
· 3dP may help execute warrant IF it would be more efficient.  
· 3dP CAN’T participate in search if there for his own purposes [US v. Clouston]
7.  Media Ride Along
· Media observation of arrest warrant execution violates 4thA. [Wilson v. Layne]
D.  The Screening Magistrate
1.  Neutral and Detached

· The issuing magistrate must meet 2 tests
· (1) He must be neutral and detached
· (2) He must be capable of determining whether probable cause exists for the requested arrest or search
· Not Neutral and can’t issue search warrant 
· State atty gen bc head of law enforcement Coolidge v. NH

· Charging Contingent fee Connally v. Georgia

· A magistrate who helps in a search isn’t neutral Lo Ji Sales v NY
· Those who are part of law enforment.  
· “Rubber Stamp Magistrate” who issues warrant w/o rdg warrant or supporting application [difficult to establish]
· Still Neutral and Detached and May issue search warrant
· A magistrate was former officer and married to a police officer ( didn’t lost neutrality.  US v. McKeever:

· Magistrate Need not Have Legal Training Shadwick v. City of Tampa

· Magistrate need not give justification
· For finding probable cause  OR for rejecting warrant application

V.  To Apply or Not Apply the Warrant Clause
· A search/seizure is presumptively unreasonable in the absence of a warrant based upon probable cause--but this presumption may be overcome.
A.  Arrests in Public and in the Home
· No warrants required for public arrest, however, the officer must always have probable cause to arrest a suspect

1.  Standards for Warrantless Arrest

· A law enforcement officer may arrest a person w/o a warrant if the officer has probable cause believe that the person has committed 
· (a) a felony
· (b) a misdeameanor, AND the officer has reasonable cause to believe that such person
· (i) will not be apprehended unless immediately arrested; or
· (ii) may cause injury to himself or others or damage to property unless immediately arrested
· (c) a misdemeanor or petty misdemeanor in the officer’s presence


2.  Arrest vs. Summons

· Don’t need a summons prior to arrest
· A custodial arrest is always reasonable if the officer has probable cause of a criminal violation-even if minor .  [Atwater v. Lago Vista: arrested bc not wearing seatbelt]
· Makes life easier for police officers (even in Warren Court which was pro-def): too difficult for police officers to draw their own line.

3.  Constitutional Rule: Arrests in Public Are Permissible W/O a Warrant
· Even if it’s feasible to obtain an arrest warrant, 4thA doesn’t require it before making a public arrest.  
· Therefore, officer determines for himself whether there is probable cause to support the arrest [US v. Watson: Dissent-If require a warrant to search the home, certainly require a warrant to take a persons freedom away]
· Force in an Arrest: Police NOT required to use least intrusive means available. 
· Reasonable Force: Permissible
· Excessive Force: All claims of excessive force in making an arrest are to be governed by 4thA standards of reasonableness.  Look at
· Severity of crime, whether suspect poses an immediate threat to the safety of offers or others, and whether he is actively resisting arrest or attempting to evade arrest by flight. [Graham v Connor]
· Failure to give warning before giving find and bite command is objectively unreasonable.
· Deadly force may not be used to prevent the escape of a felon UNLESS 
· Necessary to prevent the escape AND
· Officer has probable cause to believe suspect poses a significant threat of death or serious physical injury to officer or other person

4.  Protections Against Erroneous Warrantless Arrests

· If an officer has probable cause to believe that a person has committed a felony, he can arrest the suspect in a public place w/o a warrant.  
· If a person is arrested w/o a warrant, he is entitled to prompt post-arrest assessment of PC by a magistrate. [Gerstein: minimizes harm if wrong person arrested]
· Time Allotments after Warrantless Arrest for PC Determination 
· PC determination must be reasonably prompt, not immediate. Riverside 
· 48 hrs after arrest must make judicial determination of probable cause within 48 hrs of arrest ( generally will be prompt enough.  
· Can combine pc determination w/arraignment proceedings.  

· Should be done at beginning of process, so can reach PC determination before 48 hr mark.

· Even 48 hr delay unreasonable IF

· Delay is to gather evidence, justify an arrest, ill will, investigation of other crimes 
· NO PC Determination within 48 hrs after arrest [incl weekend/holidays]
· Gov’t must demonstrate existence of a bona fide emergency or other extraordinary circumstance 
· Not reasons for delay
· Weekends, holidays
· Combining probable cause determinations w/ arraignment proceedings.]
· Scalia dissents: Wants burden to shift after 24 hrs bc def may be innocent
· For violation of prompt PC Determination: 
· Sue under Bivens, do need to file a complaint.
· Exclusion is unlikely a remedy (Thomas)

5.  Arrests in the Home require warrant or exigency

· 4thA has drawn a firm line at entrance of a home and absent exigent circumstances, that threshold may not be reasonably crossed w.o a warrant [Payton v. NY]
· Payton Violation: 
· Illegal Search of Home: bc officer entered it to seize arrestee.
· NOT Illegal Arrest: If made with PC. [NY v Harris]
· Reason to believe the suspect is at home 
· Must be a reasonable belief that location searched is:
· (1) Suspect’s dwelling and 
· (2) Suspect is within the residence at the time of entry.
· Totality of Circumstances determination:
· Car in driveway, lights on, newspaper picked up.
· Is the arrest at home or in public?
· Home:
· Hotel room
· In public
· Common hallways [US v. Holland]
· Hotel rooms IF after checkout or illegal
· Arrests in the Home of a 3dP ( Need Search Warrant OR Exig. Cir/Consent
· A search warrant must be obtained to look for a suspect in the home of a 3dP, absent exigent circumstances or 3dP’s consent.  [Steagald v. US]
· Magistrate must determine if PC that suspect is in home of 3dP
· The Rights of an Overnight Guest: 
· No standing for SEARCH

· Overnight guest/arrestee has no standing to object to SEARCH of host’s home  (host can choose whether to consent to warrantless search of home).  

· Standing for WARRANTLESS ARREST [Mn v Olson]
· An arrest warrant is req’d to arrest an overnight guest in the home of a 3dP bc there was a expectation of privacy. 
· Temporary Visitors
· WARRANTLESS ARREST Permitted bc temporary visitors have no expectation of privacy sufficient to trigger their 4th A rights.  [MN v Carter]
B.  Stop and Frisk ( Reasonable Suspicion of Criminal Activity Required
1.  Stop and Frisk Established
· 4thA permits brief stopping and related protective frisk based on reasonable suspicion of criminal activity—this is a search and seizure.  [Terry v Oh]
· Whenever a police officer accosts an individual and restrains his freedom to walk away, he has seized that person.

· Stop: Permitted if officer has reasonable suspicion of a crime

· Frisk: Officer who makes legal stop can conduct protective frisk of a suspect’s outer clothing if 
· Officer has reasonable fear for safety OR
· Crime for which the officer had reasonable suspicion to make the stop is a violent crime ( highly likely (some may deem it automatic) that there will be justification for a frisk as well.
· Frisks are searches

· Need reasonable suspicion to frisk for weapons
· Can’t frisk for drugs just based on reasonable suspicion or to prevent destruction of evidence.
· Must confine frisk to what would cause discovery of weapons.
· Standard for Stop/Frisk: Obj standard of reasonableness at inception. 
· Need “specific and articulable fact”

· Can draw rational inferences from facts based on experience

· Can’t use hunch
· Refusal to answer po’s questions won’t be basis of arrest.  However, it may alert the officer to the need for continued investigation. 
· Reasonable Suspicion can be based on Informant’s Info 
· Reasonable suspicion can be based on info supplied by another, it doesn’t need to be info directly gathered by police officer’s observation.  [Adams v Williams: Informant told officer suspect w. gun in waistband]
· Consider:
· Basis/Relevancy of Informant tips

· When firearm possession is actual crime, an issue arises when officer obtains possession via search because it becomes a question as to whether it is a search or frisk.  
· Automatic right to order DRIVER and PASSENGERS out of car legally stopped  
· Officers in the course of a legal stop of an automobile have an automatic right under Terry to order the driver out of the car [PN v. Mimms: stopped car bc expired plate; ordered driver out; saw bulge ( reas suspicion]
· The additional intrusion of forcing exit from the car was minimal.

· Officer safety is dominant concern, and courts leave it to police academies to address whether safer to leave drivers in car.  

· Can order passengers out of car during a traffic stop [MD v. Wilson]
· Rationale: Danger from passenger is great as that from driver.    
· Officer can remove obstructions of Vehicle ID Number 
· Officer can reach into passenger compartment of vehicle to move articles that might obstruct vehicle registration in the interest of highway safety. [NY v. Class]
· No privacy interest in number, but officer entering auto conducted search
· Still at issue: Go into glove compartment?
· Detaining occupants of residence when executing search warrant ALWAYS Reasonable
· Officers executing a search warrant for contraband have authority to detain occupants of the premises [and make them stay in premises] while a proper search is conducted.  [Michigan v. Summers]
· Detention of occupants of a residence: Handcuffs reasonable IF Safety Issue 
· Detention in handcuffs for the length of the search, and officers questioning during the detention didn’t violate 4thA rights [Muehler v. Mena]
· If force isn’t reasonable OR safety not at issue ( violate 4thA

· Can detain in garage 

· Handcuffs permissible to protect officers
· Stevens Conc. ***Good Application of grand factors***

· Violation of 4thA by unreasonable force
· Judgments not high unless evidence of physical trauma.  
· Atty fees awarded to prevailing party [not just nominal damages] 
2.  When does a seizure Occur?  The Line Between “Stop” and “Encounter”

· Seizure: Occurs “when there is a govt termination of freedom of movement through mean intentionally applied”

· (1) When reasonable, innocent person no longer feels free to leave 

· (2) Bc of intent of gov’t actor

· An arrest is a seizure under the 4th A which requires probable cause

· “fair probability”

· A stop is a seizure requiring the lesser standard of reasonable suspicion.

· “fair possibility” [less demanding standard of proof]
· Courts looks at 

· source of info; whether the info is reasonable suspicious

· Reasonable suspicion can develop for a crime other than the crime person is stopped for in first place.  [US v. Erwin]
· Reasonableness determined by totality of circumstances

· An encounter isn’t a seizure and doesn’t implicate 4thA.

· Much riding on the difference btwn a stop and a seizure
· No Seizure If Person Questions was “Free to Leave” 
· Stop/Seizure occurs: A reasonable innocent person who have believed that he was NOT free to leave [US v. Mendenhall]
· No seizure: If reasonable innocent person being questioned would have believed had ability to leave.

· Relevant Factors in determining whether one was free to leave
· Physical Obstruction of Movement
· Retaining id, airplane ticket
· [FL v Royer: Although officers may ask for identification in an encounter, w/o reasonable suspicion, they can’t retain the id to prolong the inquiry bc a reasonable person is not likely to feel free to leave when his id or airplane ticket would be left behind]
· Threatening presence due to multiple officers
· Display of weapons

· Physical Touching

· Physical touching w/ intent to restrain is a seizure, doesn’t matter if successful or not in grabbing

· Seizure ends if suspect breaks away from officers control.  

· Language/tone used by law enforcement officer

· Brevity

· Polite requests to consent to search or to move questioning
· Complying with request doesn’t indicate stop occurred, if reas person believed ability to refuse.

· However, mere submission to claim of lawful authority isn’t enough to reach level of consent

· No requirement to say indiv free to leave. 

· Factory Sweeps: 

· When gov’t questions indivs who are unable to leave bc of other circumstances (at work), no 4thA violation.  [INS v. Delgado: The officers walking around shouldn’t have indicated that indiv’s weren’t free to leave bc they were at work and couldn’t leave anyways]
· Police questioning in itself isn’t likely to be considered a seizure, although weapons were drawn, badges were shown, guards at exits  

· Criticism: Such interrogations are a seizure based on fact that workers feel intimidated and are denied right to personal security and privacy.

· Street Encounters
· Even if police inten’lly and obviously approach someone known to them, no indication that officers interfering w/ freedom to leave ( no seizure [Cardoza]
· When not free to leave bc of circumstances, ask whether free to terminate encounter 
· When a citizen is confined bc of his own circumstances, (bus, subway, elevator), seizure if

· Police conduct would have communicated to a reasonable person that the person was not free to decline officer’s request or otherwise terminate the encounter [FL v. Bostick & US v. Drayton: approaching bus passengers and obtaining consent to search not seizure bc couldn’t have been seizure if happened on street]
· Stop when gov’t INTENTIONALLY blocks movement (State of Mind for Stop)
· Seizure occurs when gov’t terminatation of liberty or movement through means intentionally applied [Brower v. County of Inyo: Roadblock to force suspect to stop ( seizure] 
· Shoots and Misses Target ( No Seizure

· Aiming for 1 person and mistakenly shoots innocent person not a seizure bc officer must INTEND to seize whoever was hit.

· No §1983 claim [Medeiros v. O’Connell]
· Shoots Target, but Mistaken Identity ( Seizure
· Seizure bc officer intended to seize the person--mistaken but intended 
· The Suspect Who Does Not Submit
· 2 types of seizures
· Intentional Physical touching/Grasping ( Seizure
· Once touch someone w/lawful authority is a seizure
· Non-physical show of authority is seizure IF: 
· (1) Reasonable person would not feel free to leave
· (2) Citizen actually submits
· If person doesn’t submit, no seizure [Hodari]
· Momentary hesitation isn’t submission.  
· Therefore, if suspect throws illegal item at officer while running away, no seizure occurs [Hodari/Hernandez]
3. Grounds for a Stop: Reasonable Suspicion

· To determine whether reasonable suspicion exists, the court must investigate

· The source of information upon which reasonable suspicion is based

· Whether the information is sufficiently suspicious to justify a stop.  


a.  Source of Information
· Anonymous Tip Sufficiently Corroborated ( Reasonable Suspicion for Stop
· Reasonable suspicion can exist even though corroboration of the tip wasn’t complete, and even though the tip was no correct in some details. [AL v. White]
· Need Corroboration for Anonymous Tip Re Gun Possession for Reasonable Suspicion 
· Anon tips about firearms must be accompanied by specific indicia of reliability in order to form the basis for reasonable suspicion.  [FL v. JL]
· Anon tip should contain predictive behavior that the police can corroborate—even then, it would be a close call.  
· CAN’T FRISK just bc received anonymous tip that suspect had a gun
· If no indicia of reliability and no corroboration to an informant’s tip ( 
· No justification that reasonable search. 
· However, if informant gives uncorroborated tip re potential danger that is especially great, (bomb) can justify search w/o further showing or reliability. 
· CAN stop car if tip of reckless driving, even if not corroborated
· After receiving tip of car driving recklessly, no need to corroborate to make stop bc public safety at risk (like bomb) [US v. Wheat]
· Distinguish from possessory cases (where can’t stop w/o corroboration) bc 
· Officer can (1) initiate a simple consensual encounter or (2) may quietly observe a suspect. 
· When public safety immediately at risk
· Don’t have luxury of waiting.  
· Reasonable suspicion may be used to pursue suspects of completed crimes
· Can make a stop where police have reasonable suspicion that person they encountered was involved in or wanted for completed felony.  US v Hensley
b.  Quantum of Suspicion based on probabilities—not certainties
· For REASONABLE SUSPICION to exist, officers must have a 
· “Particularized and objective basis” 
· 2 elements
· (A) Assessment must be based upon all the circumstances AND
· obj observations, police report info, patters of law breakers
· (B) Process raises a suspicion that the particular indiv stopped is engaged in wrongdoing.  
· For suspecting person stopped of criminal activity
· Based on totality of circumstances Cortez
· Comparison to Probable Cause
· 1/40 chance of finding suspect in hotel room not PC ( illegal search Winsor

· Did amt to reasonable suspicion.  
· Relevance of the Race of the Suspect
· A race being “out of place” in area ( no reasonable suspicion. [City of St Paul]
· Race can’t be the only factor supporting a stop,but  it can be considered together with other suspicious factors.  [Us v. Weaver]
· The Use Of Race in Encounters, in the Absence of Reasonable Suspicion ( EP Violation
· Although hard to prove, Equal Protection Clause provides limits on who the police are able to stop in the interest of law enforcement.  [US v. Avery]
· Match with Profile ( Not Dispositive for Reasonable Suspicion, Need Case by Case
· Presence or absence of a factor has no significance for establishment for reasonable suspicion. [US v. Berry]
· Profiles are administrative tool of police, but actual existence of reasonable suspicion must be determined on facts.
· Use of profile doesn’t render stop illegal but suspects correlation with profile irrelevant.  [Sololow]
· When a court determines reasonable suspicion:
· Agent required to articulate the factors leading to conclusion
· However, mere fact that factors were in profile doesn’t detract from evidentiary significance.  
· BUT profile factor may be too broad to be useful in determining reasonable suspicion.  [US v Beck]
· Flight from Police ( Reasonable Suspicion
· If run from police, that can give reasonable suspicion.  [US v. Wardlow]
· The 4th A allows for innocent person to be stopped, although there must be reasonable suspicion to effect the stop.  
· However, presence in a high crime area not enough for reasonable particularized suspicion that person committing crime [Brown v Tx]
4.  Limited Searches for Police Protection under the Terry Doctrine
· Officer can frisk a suspect and pull out object found on him, if reasonable suspicion to believe that this is necessary to protect the officer from bodily harm.  [Terry & Adams]
· Frisk (carefully limited search of outer clothing)
· Sole justification for frisk is for the protection of police officers and others nearby.
· After officer determines no weapon, can’t frisk anymore
· Frisk cannot be used to search for evidence: [MN v. Dickerson]
· Protective frisk can’t be used to search for evidence
· Suspicion required to support right to frisk
· Reasonable suspicion that suspect is armed and dangerous.  
· When someone engages in suspicious activity in a high crime area [Rideau]
· Reasonable suspicion to conduct a frisk will depend in part on the nature of the crime for which the citizen is suspected
· If the suspect reasonably believed 
· to have committed heinous crime or heavily involved in narcotics
· ALMOST automatically permitted to frisk.
· IF have right to stop them
· Need indep reasonable suspicion inquiry.
· Protective Searches beyond the suspects person: [Michigan v. Long]
· If police reasonable believe suspect is dangerous, can search area where might gain immediate control of a weapon.  
· Search of a passenger compartment 
· May be conducted upon reasonable suspicion to believe the driver is a drug dealer bc weapons and violence are frequently associated w/ drug transactions [US v Brown]
· Search of effects
· Can inspect overalls a few feet away from a suspect bc if the stop was terminated, the officers would have to return property to suspect, putting them at risk [US v Johnson]
· Sometimes Automatic Right to Frisk Persons other than the suspect 
· Right to frisk companion
· Some courts have “Automatic Companion Doctrine” and officers conducting an arrest has automatic right to conduct a weapons frisk on companions [Berryhill]
· Some courts require that before frisking companions
· Officers must have articulable facts supporting reasonable suspicion that suspect presents risk of harm. [Ybarra (SC)]
· During Frisk: Only inspect objects if REASONABLY LIKELY to be a Weapon
· “Plain Touch Doctrine” Exception to Warrant Requirement
· Light Touching of Outer Clothing

· Officer can inspect object only if it is reasonable likely to be a weapon.  
· Stay within confines of a frisk and stop frisking when determine object not weapon [MN v Dickerson: Criticism: Jurisprudence of Squeezes]
· Reasonably Likely Item is a Weapon

· Further inspection beyond light touching may be justified if after touching the item that it is reasonably likely that the item is a weapon.
· Consider location of suspicious object [Swann: reasonable belief that credit cards in sock ( weapon; credit cards in pocket ( no reasonable belief weapon]
· Protective Sweeps Permitted IF Reasonable Suspicion Necessary for Protection 
· Protective Sweeps: “Quick and limited search of the premises, incident to arrest and conducted to protect the safety of police officers or others.”  
· Justified by officer’s reasonable suspicion “that the area swept harbored an indiv posing danger to the officer or others.”  [Md v Buie]
· Need reasonable suspicion that someone other than the arrestee who could present a risk of harm to officers and others.  
· Dangerousness of arrestee is irrelevant
· Not permitted to protect against destruction of evidence. 
· Can search
· Any area suspect has control over, grab area, roving area of suspicion.
· Search may be done before arrest, BUT may not form the basis of arrest.
· Must already have probable cause to make arrest
· Arrest Outside Home ( Protective Sweep in home if reasonable belief dangerous person 
· When suspect is arrested outside home, can make protective sweep in home if reasonable suspicion dangerous person presents risk of harm to officers [Henry]  
5.  Brief and Limited Detentions: The line btwn stop and arrest (needing probable cause.  


a. Forced Movement of the Suspect to a Custodial Area ( Arrest need PC
· Probable cause is required if the officer FORCES the suspect to move in order to further the investigation or to place more pressure on the suspect bc forced movement often is arrest
· Consent to search invalid if obtained during arrest w/o PC [FL v Royer]

b.  Forced Movement for ID Purposes ( Stop need Reasonable Suspicion
· Coercive movement to crime scene for purposes of id within permissible Terry stop [Hicks]
· Transporting suspect short distance so eyewitnesses can ID not time-consuming
c.  Investigative Techniques permissible within the Confines of a Terry Stop

· Can ask id, license, warrant check, canine sniff to verify info obtained from suspect bc 
· Purpose of Terry stop to investigate facts on which reasonable suspicion based
· Determine whether suspect was involved in criminal activity.  
· Although pulled over person for speeding, canine was brought in to determine whether narcotics.  
· Canine sniff was unrelated to speeding, but court emphasized that canine sniff didn’t extend time of stop.  
· Detaining suspects to bring dog to scene [Bloomfield]
· Officers had reasonable suspicion that drugs were in a car
· Can detain the suspects while a dog was brought to the scene to sniff the vehicle 
· Bc the investigation was reasonably related in scope 
d.  Overly Intrusive Investigation Techniques(Beyond Terry Stop PC Req’d
· Search for Evidence and FULL Sobriety test: Beyond scope of a Terry stop and PC required
· Roadside sobriety tests:  Less demanding may be permitted under Terry.  
e.  After Initial Stop Supported by Reasonable Suspicion
· Suspect must be released if initial reasonable suspicion supporting stop cleared up or not quickly resolved (No fishing expeditions)
· UNLESS Reasonable Suspicion as to another crime develops
· If while investigating crime A, the officer obtains reasonable suspicion to investigate crime B, then the detention can be extended to investigate B, even though the initial justification for the stop no longer exists. [Erwin: after DWI cleared up, reasonable suspicion for drug activity may develop.]
· After a Stop has ended ( Consensual Encounter (Even if suspect not told stop ended)
· Even if suspect not told stop has ceased [no more reasonable suspicion], suspect may consent to search. [Ohio v Robinette: don’t need to tell suspect stop ended]
f.  Interrogations and Fingerprinting

· Transporting suspect to station for interrogation or fingerprinting: Arrest w PC 
· Forcing suspect to go to precinct for questioning ( arrest requiring probable cause [even if not detention under state law]  [Dunaway v. Ny/Kaupp v TX]
· Custodial interrogations are completely different than Terry stops.  
· Detention requires probable cause or judicial authorization to be legal. 
· Rounding up ppl for questioning/fingerprinting violated 4thA [Davis v. MS]
· Forcing suspect (no consent) to station for fingerprinting (arrest [Hayes v. FL]
· Fingerprinting in Field MAY comply w/4thA
· However, Fingerprinting MAY under narrow circumstances comply w/ 4thA
· “Brief detention in FIELD for fingerprinting, where only reasonable suspicion (not PC), MAY BE permissible under 4thA” 
g.  No Strict Time Limits on Terry Stops ( Totality of Circumstances
· Police must diligently pursue means of investigation likely to QUICKLY confirm or dispel suspicions, during which time it was necessary to detain the def  [US v. Sharpe]
h.  SOME Force permissible During a Terry Stop (reasonable suspicion)
· Use of Handcuffs and Guns During Stop w/o escalating to Arrest 
· Use where reasonable suspicion to believe that they are necessary to protect officer from harm.  
· Drug involvement itself MAY BE sufficient to support reasonable suspicion that need handcuffs/guns for protection
· Aggressive Tactics Employed Against Minorities: Stop ( Arrest
· Too intrusive to be classified as an investigative detention ( Arrest
· Numerous oppressive elements of encounter btwn police and plaintiffs
· Limited evidence of crime
· Absence of indication plaintiffs armed/dangerous [Oliveira v. Mayer]
· Handcuffs and drawn guns when suspects cooperative, not suspected of violent crime and many police officers and a dog. [Washington v Lambert]

i.  May Demand ID Part of Terry Stop w/o Implicating 4thA (no seizure)
· Officers are permitted to determine the suspect’s identity during the course of a lawful Terry stop [Hiibel v. NV]   BUT:
· An officer MAY NOT ARREST suspect for failure to identify himself 
· IF request for id is NOT REASONABLY RELATED to the circumstances justifying the stop.  
E.  Plain View and Plain Touch Seizures

· If police have right to be in a particular place, and have PC that object is subject to seizure, able to seize evidence that is in plain view.  [Horton v CA: no inadvertence req]
· 3 prong test for plain view discovery:
· (1) Officer was in a lawful position from which to view the evidence 
· Warrantless Arrest: Exigent Circumstances OR Consent
· (2) Was incriminating character of the object immediately apparent?
· Contraband 
· Evidence if that evidence incriminates
· (3) Officer had lawful right of access to object itself.  
· Had warrant or 
· Fell under exception to warrant requirement 
· Didn’t have to move anything for access to object 
· Movement =seizure
· Probable Cause Must be Immediately Apparent to Seize Item in Plain View: 
· Plain view doctrine inapplicable when search was beyond the scope of the initial intrusion.  [AZ v Hicks: can’t lift turntable for serial #s when looking for shooter]
· The movement of the item constitutes a seizure.  
· Plain Touch Doctrine Exception to Warrant Req
· 4th A permits seizure of evidence discovered through the sense of touch in the course of a lawful search, however, the plain touch exception was in applicable. [MN v. Dickerson]
· Limitations: Can’t go beyond merely touching object
C.  Search Incident to Arrest: The Arrest Power Rule



1.  Spatial Limitations

· When searching incident to arrest: [Chimel v CA]
· Can search person
· Can also search the grab area of a person.  
· Area within the immediate control is the area where:
· One could destroy evidence OR
· Grab weapon
· CAN SEARCH prior to making arrest
· Arrest doesn’t need to proceed Search (incident to arrest)
· IF probable cause for arrest 
· Grab Area Determination at Time of Arrest
· Grab area determined at time of arrest—not search. [US v. Abdul Saboor]
· Post Arrest Movements: 
· Roaming Grab Area [Washington v. Chrisman]
· Post-Arrest, officer may accompany arrestee to different location and anything in plain view when shadowing arrestee can be used as evidence.
· Results in access to more places otherwise couldn’t access w/o a warrant.
· Post Arrest Movements Ordered by the Officer
· Can’t Create Grab Areas: Can’t transport someone to a place simply bc want to search area (US v. Perea)

· Can extend grab area if for protection of arrestee
· Police may conduct a limited entry into an area for the purpose of protecting the health or safety of an arrestee. US v. Butler [put on shoes]
· Justifying Search Beyond Grab Area: Arrest leading to exigent circumstances
· Can search w/o warrant if exigent circumstances arise after an arrest, IF
· Risk of harm to officers or public
· A police officer can show an obj reasonable belief that contraband is being, or will be destroyed within a home if he can show
· (1) A reasonable belief that 3rd persons were inside the private dwelling
· (2) A reasonable belief that these 3rd persons are aware of arrest and might see a need to destroy evidence.  
· Justifying Search Beyond Grab Area: Protective Sweep After an Arrest
· Protective Sweep: “Quick and Limited Search of premises incident to arrest” 
· Justified by a reasonable suspicion that the area swept harbored an indiv posing a danger to the officers or others.  
· Can’t be based on the fact that the person arrested was a dangerous person.  
· The suspect being a part a conspiracy may give a basis
· About officer safety not evidence (although may be able to get evidence) 
· Contrast w/ Searches Incident to Arrest which has dual purpose of protecting officers and evidence.  
· Can look anywhere a person may be hiding.  
· If illegal sweep, evidence may be suppressed.
2.  Temporal Limitations

· Search MAY proceed Arrest
· A search can precede the arrest BUT
· Search can’t be used to provide the probable cause necessary for arrest.  
· Removal from the Arrest Scene
· Search and seizure that could be made on the spot at time of the arrest may be legally conducted later when accused arrives at place of detention [US v Edwards]
· A search of def’s things that had in possession at time of arrest made it ok to search later on.  
· HOWEVER, previous cases [Chambers, Chadwick] said a search may not be too far removed from the arrest. [Hard to reconcile w/later cases]
3. Searches of Person Incident to Arrest: Reasonable Search & Exception to Warrant Req
· Upon Arrest, police have automatic right to conduct complete body frisk, and to pull out and search all objects on arrestee’s person, even if no factual risk of harm to officer or destruction of evidence.  [US v Robinson: During search incident to arrest for traffic violation, found heroin in crumpled cigarette packet]
· A search incident to a lawful arrest is 
· (1) Exception to the warrant requirement of the 4th A.  
· (2) Reasonable Search
· Can search arrestee by virtue of the lawful arrest.
· Can search area in the control of the arrestee.
· Purpose for search incident to lawful arrest
· Need to disarm the suspect to take him into custody
· Need to preserve evidence on his person for later use at trial.  
· Discretion to Arrest trigger Search Incident to Arrest
· If custodial arrest is AUTHORIZED (not mandatory), can search incident to arrest, even if don’t take def into custody.  [Gustafson v. FL: arrested bc driving w/o license]
· Can make Custodial Arrest for Minor Offenses
· Probable cause alone supports an arrest for even a minor offense
· Can take someone into custody for non-jailable, fine-only offenses bc cops won’t know what crimes has what penalty and person’s criminal history relevant.  [Atwater v Lago Vista: Filed §1983 suit after arrested for not wearing seatbelt; Dissent: Seizure Unreasonable]
· If arrested in car or next to car, can search passengers compartment.
· Robinson and Containers in the Arrestee’s Grab Area
· Most courts hold that police may search and seize all items 
· Immediately associated with the arrestee.  
· Within grab area
· A minority of courts will allow seizure of items in grab area (briefcases/ backpacks), to protect against harm to officer and against risk of destruction of evidence, but won’t permit search.

4.  The Arrest Power Rule Applied to Autos: Can search passenger compartment and containers incident to arrest
· When a policeman has made a lawful custodial arrest of the (recent) occupants of a vehicle
· May search the passenger compartment of the automobile and 
· Anything generally reachable w/o exiting the vehicle, w/o regard to the likelihood that such a reaching was possible
· Any container (open or closed) in passenger compartment 
· BC deemed within grab area, even if arrestee doesn’t have access to area at time of search.  [NY v. Belton]
· Even when handcuffs, can still get access to a weapon.
· Trunks can’t be searched
· Can search car if arrestee is recent occupant
· As long as arrestee is a recent occupant of the car, the police may search the car.  [Us v. Thornton]
· “Recent occupant” 
· Turns on temporal or spatial relationship to the car at the time of the arrest and search.      
· Scalia/Ginsberg Conc (He thinks it will be law): Should limit rule to circumstances where evidence relevant to crime will be found.  
5. No arrest, No search of passenger compartment
· An officer may search a suspect’s vehicle only if the suspect is arrested (or other exception to warrant req.) 
· Issuance of traffic citation does not support search of the passenger compartment of the vehicle.  [Knowles v. Iowa]
· Contrast: Ability to arrest for minor offenses [Atwater: seatbelt]  
· Therefore, can arrest for minor offenses and then search.  
D.  PreTextual Stops and Arrests
· Belton, Robinson and Terry give police officers the right to conduct certain searches on the basis of a stop or arrest for a minor offense, such as a traffic offense.
· If officers have probable cause to believe petitioners has violated a law (traffic code), the stop is reasonable under the 4thA, and the evidence discovered admissible.  [Whren v US]
· Regardless of subjective motivation, an officer may effect a stop upon probable cause that the indiv has committed a traffic offense.  
· If want to challenge a pretextual stop, EP Clause is where need to be bc 4thA doesn’t provide relief.
· Equal Protection Issues
· 4th allows pretextual arrest, if supported by cause of illegal activity
· EP clause still imposes a restraint on impermissibly class-based discriminations
· To prevail on the merits of a EP claim, a def must show [US v. Armstrong]
· He was singled out bc of his race or ethnicity, AND
· That similarly situated white motorists weren’t stopped.  
· Discovery will be difficult
· Pretextual Stop/Arrest ONLY Illegal if no reasonable suspicion/probable cause
· A traffic stop can only be used as a pretext IF the officer has reasonable cause to believe that the motorist has actually violated a traffic law.
· Legal justification must be objectively grounded. 
F.  Automobiles and Other Moveable Objects

1.  The Carroll Doctrine: Automobile Exception
· Automobile exception to the warrant requirement [Us v Carrol]
· The police may search an automobile w/o a warrant so long as they have PROBABLE CAUSE to believe it contains evidence of criminal activity.
· Stems from the mobility of a vehicle.

2.  Distinguishing Automobile Exception from Search Incident to Arrest

· Automobile Exception
· The officer must have probable cause to believe that evidence will be found in the vehicle itself
· Can look into trunk if probable cause that evidence in car
· Search incident to arrest/Arrest-Power Rule
· Need probable cause to arrest and probable cause could be for a minor crime.  State must only establish there was probable cause the arrest the defendant, at that point, the right to search the passenger compartment and grab area is automatic.  
· Limited to passenger compartment, can’t search trunk.
· Won’t apply where 
· (1) No arrest or arrest wasn’t made near or in car 
· (2) Where search of car was too far removed from the arrest and can’t be deemed incident to arrest 
· (3) Officers want to search trunk 

3.  The Progeny of Carroll
· Automobile exception justifies both seizure and search of the vehicle bc 
· Warrantless search is no more intrusive than seizure 
· If could have searched car based on pc, can search back at station [Chambers]
· Rationale of auto exception (CA v Carney)
· (1) mobility of car and 
· (2) diminished expectation of privacy,
· drive in plain view and heavily regulated.
· If a car is readily mobile and probable cause exists to believe it contains contraband, the 4thA permits police to search the vehicle w/o more. [PN v. Labron]
· Doesn’t matter that no risk of destruction of evidence
· Motor Homes 
· If mobile
· Police may search a motor home in a parking lot w/ probable cause (but w/o a warrant) 
· If mobile home immobilized
· MAY be considered a home and auto exception wouldn’t apply.  
· Car may be seized if Probable Cause subject to forfeiture 
· Warrantless seizure of a car permitted when the officer has probable cause to believe that the car is subject to forfeiture. [FL v. White]
4.  Moveable Property—In and Out of Cars

· Mobile Containers in the Car

· Police may search/open a container w/o obtaining a warrant if police have probable cause that either    (CA v. Acevedo (SC 1991)
· (1) A container in a car does contain evidence of a crime (perhaps through prior knowledge/investigation) OR

· (2) A container in the car is large enough to contain some evidence of a crime (but they do not have specific prior knowledge that it does) 

· Warrant not req’d to search suitcase in trunk

· Overrules Sanders/Ross.  

· No longer need a warrant before searching the container if PC contains evidence of crime/large enough to contain evidence
· No longer gives officers incentive to know less 

· bc could search container if pc to search car; 

· couldn’t search container w/o warrant if just PC to search container

· Delayed search of containers (no warrant) subject to same rules as delayed search of vehicle
· Searches of containers discovered in the course of a vehicle search are not subject to temporal rxns not applicable to the vehicle search itself. [US v Johns]
· Search of Passengers Property: 

· Officers may search containers in car clearly belonging to passenger  if PC that capable of concealing object of search [WY v. Houghton]
· Rationale 

· Govt has subst’l gov’t interest in effective law enforcement 
· Would be impaired w/o the ability to search a passenger’s personal belongings when reason to believe contraband or evidence of criminal wrongdoing is hidden in the car.  

· Passengers have minimal privacy expectations in property placed in a car

G. Exigent Circumstances: Exception to Warrant Req, NEED PC

1.  Exigent Circumstances Generally

· Applies when probable cause but no time to get a warrant

· Need probable cause even in exigent circumstances
· Exigent circumstances merely excuses the officer from having to obtain a magistrate’s determination that probable cause exists.  

· Exigent Circumstances doesn’t permit search in the absence of PC 
· Assumes would be able to get warrant if exigent circumstances weren’t present

· Time necessary to obtain a warrant relevant in determining whether circumstances are exigent.

· Officer must have probable cause that immediate action is reasonable necessary
· To prevent flight of suspect OR

· To protect police/public OR

· Guard against destruction of evidence.  

· Exigent circumstances apply to 
· Arrests AND Searches.  

· Inherent problems in exigent circumstances

· Being in heat of moment could impair officer’s ability to make a fair assessment w/r/t probable cause.  

· No neutral magistrate to limit time or scope of search, even when there is PC 
· Police may create exigent circumstances to take advantage of rule

· Officers have unchecked discretion.

2. Hot Pursuit

· If officers are in hot pursuit of a suspect, 
· Excuse an arrest warrant: where one would otherwise be required
· Excuse a search warrant: where a search of an area must be conducted in order to find an apprehend a suspect. 
· Can pursue suspect into his home
· A suspect may not defeat an arrest which has been set in motion in a public place by the expedient of escaping into a private place

· During in home pursuit

· Can search for weapons he might have concealed

· Can look where weapons might be

· If find evidence, can seize under plain view doctrine.  

· [Warden v. Hayden: warrantless search justified by hot pursuit exception, officers had a right in the exigent circumstances to search the washing machine for weapons, seizure of clothing was permissible under the plain view doctrine]  

· Suspect must be aware of Pursuit for warrant exception to apply

· Hot pursuit doctrine can’t apply where the suspect is unaware he is being pursued by police officers. 

· Premise of hot pursuit doctrine: Suspect, knowing that he is being pursued, may seek to escape or to destroy evidence or create a threat to public safety. [Welsh v. Wisconsin]
· Minor Offenses and Warrantless in Home Arrests

· In home warrantless arrests are unreasonable in the context of minor offenses  [Welsh v. Wisconsin]
3.  Police and Public Safety

· A warrant is excused if delay in obtaining warrant would result in a significant risk of harm to the police or to members of the public.  [Exigency determined as of the time of police action] 
· Public Safety and the Relevance of Law Enforcement
· Police may enter a home w/o warrant when objectively reasonable basis for believing that an occupant is seriously injured or imminently threatened with such injury.  [Brigham City v Stuart : Officers entered house after report of a disruption, saw altercation in the kitchen and underaged drinking]
· Subj intent is irrelevant to actions of officer, so long as objectively it appeared that someone was hurt.  
· When exigency, rebut presumption that searches/seizures inside home are unreasonable.
· Can’t use this exception to preserve evidence. 
4.  The risk of Destruction of Evidence 

· If imminent risk that evidence will be destroyed in the time it takes to obtain a warrant, then the warrant req is excused.  
· Courts look at
· (1) Destructibility of evidence and
· If steel beam—not a strong argument
· Drugs are the most common case
· No per se drug exigency, but rare that court won’t find exigency when large-scale drug operation [US v MacDonald]
· Exigent Circumstances don’t apply when no indication someone destroying evidence upon suspect’s arrest.  [Vale v LA]
· Remember: May still be imminent risk of destruction although no evidence destroyed yet.   [US v MacDonald]
· (2) Seriousness of underlying offense
· No per se murder scene exception: No per se exigent circumstances exception for murder scene [Mincey v AZ]
· Govt must make a factual showing of exigent circumstances bc there is no per se carveout
· Rationale: 
· If know safe area, no need for search
· Because serious crime, confirm police are acting properly.  
· At scene, police may make a prompt warrantless search of area to determine if the killer still on the premises.  
· Non-Criminal/Non-Jailable Offenses: Not exigent circumstances  [Welsh v. WI: DUI civil forfeiture under state law]
· When only PC of a minor offense [non-criminal and non-jailable], generally can’t excuse warrant requirement on basis of destruction of evidence.  
· In most states, marijuana is a “jailable offense” 
5.  Warrant Req. Not Excused When Impermissibly Created Exigency

· Police aren’t allowed to manufacture exigencies.
· The determination of exigent circumstances is an objective one based on the totality of circumstances facing law enforcement agents.
· Exigency NOT impermissibly created when officers act lawfully [Most Courts]
· Knocking on door and ordering it be open to execute arrest warrant ( not a search/seizure
· Officers can knock and announce, seeking consent for search 
· Even if apparent officers acted with intent to create a situation in which suspects would attempt to destroy evidence.  [MacDonald: knock/announce, carrying battering ram to break door]
· Some courts find “knock and talk” cases are objectively reasonable, and can use battering ram when indication of evidence destruction
· Other courts will determine if evidence showing police were planning to go in all along [ie had battering ram on them] 
[US v. Timberlake: entry invalid bc when police knocked on the door definitely intended warrantless search of apt]
· Minority approach inconsistent w/obj standard of 4thA.  
6.  Prior Opportunity to Obtain a Warrant: Not Exigent Circumstances 
· Can’t invoke exigent circumstances if:
· Strong probable cause + 
· Prior opportunity to get warrant + 
· Could foresee exigency
· Exigent circumstances may arise while waiting for Strong Probable Cause Showing
· Officers may delay obtaining warrant until agents reasonably certain of strong PC showing and that evidence would ultimately support a conviction.  US v. Miles
7.  Electronic Warrants [FRCrimP41]
· May narrow permissible exigent circumstances bc would be easier/faster to obtain a warrant, decreasing the risk of flight, destruction of evidence and threats to safety. 

· Criticism of method: 
· Lack normal give and take; Tendency to rush
· Can’t make the same credibility on AIM determination [perhaps webcams address those concerns]
8.  Seizing Premises in the Absence of Exigent Circumstances Reasonable
· Seizure of premises pending a warrant is reasonable, even in the absence of exigent circumstances.  [Segura v. US]
· Prohibiting Entry While a Warrant is Being Obtained Is Reasonable Seizure
· Police officers may maintain status quo while warrant is obtained IF IL v. McArthur
· Probable cause existed
· Thought would destroy evidence.   
· Need to preserve evidence of jailable offense sufficiently urgent to justify the restriction upon entry that the police imposed.  
I.  Consent Searches

1.  If Voluntary Consent, no need for warrant or standard of suspicion
· Voluntariness distinguished from waiver: Don’t need to know right to refuse consent
· Valid Consent
· Based on voluntary nature of consent (totality of circum.) ( Reasonable 
· If valid consent to search

· No need for warrant or articulable suspicion 
· Reasonable Search
· Doesn’t violate 4thA Bustamonte
· Knowledge of right to refuse consent 
· Relevant in determining the voluntariness of the consent, but not dispositive.  US v Drayton
· If totality of circumstances indicates consent was voluntary, so searches are reasonable.  
· Often courts don’t need to determine if consent valid, bc rule on 4thA grounds.
· No Consequences of Refusing Consent
· Can’t be penalized for refusing to consent and can’t be considered as evidence of criminal wrongdoing.  [US v Prescott]
· Not Dispositive: Consent given while in Custody 
· While the person’s custodial status is relevant to whether consent was voluntary, it isn’t dispositive.  [US v. Watson]
· IF no other indication that will was overborne ( voluntary
· Totality of Circumstances
· Gov’t has burden of proving that consent was freely and voluntarily given 
· Burden can’t be discharged by just showing acquiescence to a claim of lawful authority Bumper v. NC
· 6 factors relevant to whether consent was voluntarily obtained Gonzalez-Basulto
· (1) Voluntariness of def’s custodial status 
· Is def free to go?
· (2) Presence of coercive police procedures 
· Use discretion to arrest for minor offense
· Threats against family US v Ivy

· Threaten to look into arrest warrants of other occupants
· (3) the extent and level of the def’s cooperation w/ police 
· The more cooperative the suspect is the more indication he did consent
· (4) the def’s awareness of his right to refuse consent 
· Not dispositive
· (5) the def’s education and intelligence and 
· If someone dumb, more likely to be manipulated
· (6) the def’s belief that no evidence will be found.
· However, may consent even if knew officers may find contraband 
· Don’t think officers will continue if consent
· Thinks will result in “cutting a deal”
· Legitimate Threats of Action if Consent Refused  ( Consent Voluntary 
· To persuade, may only make legitimate threats
· Agent’s statement that he would obtain a warrant if suspect didn’t consent to the search doesn’t taint the suspect’s consent to a search. [Doran]
· BUT if don’t have probable cause to get warrant, can’t threaten it.  

· Tainting Voluntariness
· Antagonistic actions by the police [ie giving up daughter] against a suspect’s family taint the voluntariness of any subsequent consent. Ivy
· May give consent after completion of stop, even if didn’t know completed
· 4th A doesn’t require that officer to inform a suspect after a stop has concluded that he is free to go.  Ohio v. Robinette
· Ambiguous Consents
· If issue of whether gave consent
· Look at whether suspect protested upon learning officer understood response at consent [US v Price issue about the use of “sure”]
· If reluctantly gave consent
· Indicates awareness that right to refuse consent to the search [US v. Rivas: suspect added “reluctantly” to consent form]  
2.  Third Party Consent

· Rationale for allowing validity of 3dP consent
· 3dP w/ access or control over private area has indep privacy interest in area and may forego those interests
· When suspect grants 3dP access to private area, assuming risk 3dP will consent to search.
· Answer doesn’t lie on property grounds
· 3dP Consent INVALID where the def is present and objecting
· If def is present and objects when officers asks for consent to search, 3dP consent is invalid. GA v Randolph 
· 3dP Consent VALID if have Actual Authority over Premises and def ABSENT
· Consent of 3dP who possesses common authority over premises or effects is valid against the absent, non-consenting person with whom that authority is shared.
· Tough Luck: Unless police are manufacturing absence, we are drawing a line that is pragmatic.
· 3dP Consent Valid if Apparent Authority over Premises and def ABSENT
· Extends to consent by those that police reasonably, but inaccurately, believe to share authority.  IL v Rodriguez 

· Consent of Known LL or Hotel Owner
· No understanding of authority to admit guests w/o consent of current occupant.  
3.  Scope of Consent
· If person voluntarily gives consent, 
· Can’t go beyond scope of consent
· OR won’t be justified as a consent search.  
· Inappropriate touching 
· Search beyond scope of suspect’s consent  Blake
· HOWEVER, suspect has burden to clarify Rodney
· Scope of Search Defined by the Object of the Search: 
· Scope of a search is generally defined by its expressed object 
· Determined by obj standard of reasonableness [FL v. Jimeno]
· Ambiguity re Consent Construed Against the Citizen
· Citizen must clarify any ambiguity concerning the scope of consent.  
· However, officers interpretation can’t go beyond what was reasonably contemplated by the consent.  
· [US v Turner: Search exceeded scope of consent (files illegally obtained) when officer received consent to look for assailant in house but started searching computer hard drive for child porn pics.]     
4.  Withdrawing Consent

· Can revoke consent until the officer obtains incriminating information.

· Withdrawal of Consent must be

· (1) Clear and explicit and

· (2) Tendered prior to discovery of evidence
· (3) Can’t be basis of reasonable suspicion [carter] (although manner may be)
5.  Credibility Determinations

· Consent cases often come down to a credibility determination btwn the officer’s acct of what happened and the def’s acct.  
· District Ct’s crediting witness’s testimony rarely clear error UNLESS (1) extrinsic evidence that contradicts the witness’s story or (2) the story is so internally inconsistent/implausible that a reasonable fact finder wouldn’t credit it. Heath
H.  Administrative Searches and Other Searches and Seizures Based on Special Needs
· Search for criminal enforcement ( Warrant Requirement
· Searches enforced for purpose beyond criminal enforcement ( Diminished 4thA interest
· Only need reasonableness to search, not PC
· There must be administrative or civil reason for search.  
· If gov’t need for search > intrusion on privacy ( warrant req inapplicable 
· Either don’t need warrant at all OR 
· Watered down warrant
· Based on less than probable cause (reasonableness)
· Doesn’t need specificity
· Traditional reqs of a warrant based on probable cause not suited to searches
· For enforcing school discipline, public safety and admin efficiency.  
4.  Roadblocks, Ckeckpoints and Suspicionless Seizures

· Admin searches, school searches( Reasonable suspicion, particularized suspicion unecessary
· Drug testing of ees in work context ( No particularized suspicion is necessary 

· If private er argue: Not a state actor, unless agency relationship
· If gov’t er: Argue that it isn’t a search/Would only reveal contraband 
· Drug testing a politician not ok
· HIV testing – can be ok under certain circumstances
· Random Indiv Vehicle Stops w/o suspicion violates 4thA
· In the absence of reasonable suspicion, officer can’t stop an automobile and detain the driver in order to check his license and registration.  DE v. Prouse
· Permanent Checkpoint at border generally permissible
· Suspicion-less stops at permanent checkpoints removed from the border permissible.   [US v Martinez-Fuerte]
· No justification necessary for border search.
· Administrative interest in a strong border
· Diminished expectation of privacy when crossing sovereign nations 
· Temporary Checkpoints to Check for DUI
· Court upheld suspicionless stops at temporary sobriety checkpoints, finding the intrusiveness to be limited bc brief stop Sitz
· Motorist can see other vehicles are stopped, he can see visible signs of officer’s authority, much less likely to be frightened or annoyed.  
· There were guidelines, limited discretion and other cars being stopped.  
· Drug Checkpoints Invalid and Seizure
· Drug Checkpoints Invalid because primary purpose is indistinguishable from the general interest of crime control.  [IN v. Edmond: Ave stop 2-3 min; standard proc brought by class action, civil law suits asking for declaratory, and injunctive relief and atty fees]
· Drug checkpoints v. Dui/Border control 
· They don’t have ultimate goal of arrest
· Reject analogy that it’s a social harm like drinking
· No direct connection to highway safety 
5.  Inventory Searches: Excuse Warrant and PC 
· If auto lawfully in police custody, police may inventory contents pursuant to procedure:
· Administrative Searches, not evidentiary searches
· Inventory Searches excuse reqs of warrant and probable cause bc 
· Inventory searches serve a caretaking fxn 
· 1) Protection of police dept from false property claim
· 2) Protection of prop interests of owner
· 3) protection of police and public from dangerous items
· Aren’t designed to uncover evidence of criminal activity.  
· HOWEVER, can seize evidence in plain view after searching a towed car for the driver’s service revolver
· Warrantless Suspicionless Searches of Cars Reasonable  
· Warrantless inventory search of a car impounded for a parking violation ( reasonable means of protecting valuables.  [SD v. Opperman]
· Inventory of Property Carried by an Arrestee: 
· Inventory Search of Arrestee’s Property [IL v. Lafayette]
· Reasonable if arrestee incarcerated
· May be unreasonable if arrestee is going to be released immediately, then the interests supporting inventory search not implicated.  
· Regulations on Impoundment
· Regulations limited police discretion and permitted impoundment only if
· Leaving the car would present a risk of damage or vandalism
· Approval to leave car couldn’t be obtained from owner [CO v Bertine]
· Need Inventory Regulations for Valid Admin Search
· Court invalidated inventory search in absence of inventory regulations controlling officer discretion FL v Wells
6.  Border Searches ( Almost Always Reasonable 
· Given the heavy state interest and diminished expectation of privacy w/r/t border crossing, border searches are reasonable w/o a warrant or probable cause, and often w/o any suspicion 

· Bc mail crosses the border and enters the country, can search mail.  US v Ramsey
VI.  Wiretapping, UnderCover Activity, and the Outer Reaches of the 4thA

A. Constitutional Limitations on Electronic Surveillance 

· 4th applies whenever violate a person’s justifiable expectation of privacy
· No physical intrusion necessary
B. Undercover Agents

· Defs have no reasonable expectation of privacy from undercover activity, having assumed their friends or associates wouldn’t disclose their guilty secrets
VII.  Remedies For Fourth Amendment Violations

A.  The Background of the Exclusionary Rule

· Once it has been determined that a violation of the 4thA has occurred, the usual remedy today is exclusion of any evidence gathered as a result of the violation: 

· Marbury v Madison: Every right must have a remedy.  
· In early 20th Century, remedy sounded in tort law and SC didn’t decide criminal cases.
· Exclusionary Rule for the Federal Courts: 
· Exclusionary rule was applied to 4thA violation by federal law enforcement for purposes of federal prosecution for 2 reasons Weeks v. US
· The exclusionary rule was the only effective means to protect 4thA rights
· Judicial integrity requires that the courts not sanction illegal searches by admitting the fruits of illegality into evidence.
B.  The Exclusionary Rule and the States

· Exclusionary Rule Inapplicable to States 1949: Wolf v. Colorado [transition btwn Weeks ( Mapp]
· Unreasonable state searches and seizures violate the DPC of the 14th , but doesn’t forbid admission of illegally seized evidence in state prosecution of a state crime.  
· Reasoning
· Political accountability is greater at state level than at federal level.  
· States can protect 4thA values w/o going so far as to exclude evidence (Could prosecute officers, institute police discipline) 
· Application of exclusionary rule to the states 1961: [Mapp v OH]
· Evidence obtained by searches and seizures in violation of the Constitution may not be admitted in a state court. 
· Federalism Rationale
· Other constit rights have been declared enforceable against the states through the due process clause of the 14thA.    
· Once we incorp 4thA, search and seizure to the states, we need to make it real by applying the exclusionary rule.
· States find other remedies aren’t effective (ct says irrelevant)
· Rationale for letting criminals free
· We need this exclusionary rule to uphold judicial integrity.
· Criminals are set free bc of errors in law, but rule of law is upheld by judicial integrity.    
· A violation of state law/statutes, that don’t violate the constit, don’t violate 4thA.
· Exclusionary Rule Not Constitutionally Required 1984: [Leon]
· Exclusionary rule isn’t constit req’d, 
· Violation of the 4thA right occurs at the time of the original police intrusion.  
· Later exclusion from trial is irrelevant to already completed violation and the intro of evidence at trial is not a separate violation of privacy.  
D.  The Exclusionary Rule in Detail: Procedures, Scope and Problems


2.  Attacking the Warrant
· Motion to Suppress

· Fed. R. Crim. P. 41(h):
· A defendant may move to suppress evidence in the court where the trial will occur
· Fed. R. Crim. P. 12(b)(3)(C)

· Must make motion to suppress before trial or waive it

· Fed. R. Crim. P. 12(c)

· Sets deadline for motion, discovery, trial date at the arraignment.  

· Suppression hearing
· In federal court, FRE don’t apply, with the exception of privileges.  

· Only considering evidence before the issuing magistrate

· Burden of proof on moving party ( 
· Defendant must show constitutional violation

· Then burden shifts to gov’t to show there was probable cause

· Standard of review: 
· Highly deferential.

· Challenging the Truthfulness of the Warrant Application

· A def can attack the truthfulness of statements made in warrant application ONLY if he can point to specific allegation of reckless disregard for truth [Franks v DE]
· ( then gets suppression hearing.  
· There is a presumption of validity w/r/t the affidavit supporting the search warrant
· Scienter Requirement

· Franks violation occurs only if the affiant knew the 3dP was lying, or if the affiant proceeded in reckless disregard for the truth.
· Should show officer’s story was impossible
· Allegations of negligence or innocent mistake is insufficient.
· A 3dP lying to affiant, who included misstatements in warrant affidavit, does not constitute a Franks violation.
· Materiality Requirement

· Remaining information may still constitute PC

· An officer’s misstatement is not material under Franks if probable cause would exist even w/o the misstatement.  
3.  Challenging a Warrantless Search
· Once established no warrant was obtained
· Gov’t must justify the search and prove by a preponderance of the evidence that an exception to the warrant requirement was satisfied.   US v. Campbell
4.  The Hearing and Judicial Review
· Sequestering Police Officers at Suppression Hearing 
· Guarantees a fair proceeding 
· Def’s Suppression Hearing Testimony can’t be used to show guilt/innocence at trial [impeachment permissible]
· When def testifies on standing (or likely any other 4thA issue), the gov’t may not use his testimony against him on a question of guilt/innocence.  Simmons
· However, can use suppression hearing testimony for impeachment purposes.  
· If the def calls a witness to testify at the suppression hearing, the gov’t may use that testimony against the def at trial.  
· Intermediate Appellate Review: 18 USC §3731
· If lower court grants motion to suppress
· Gov’t has intermediate appellate review: 18 USC §3731.
· Must satisfy 3 conditions before may appeal a suppression order

· No appeal if double jeopardy applies to def.  
· Jeopardy attaches when jury sits in box.
· Appeal isn’t taken for purpose of delay

· Suppressed evidence must be subst’l proof of material fact  

· Motion in limine also can result in supp. hearing under 18 USC §3731.

· If lower court denies motion to suppress

· Def usually doesn’t have right to immediate appeal.  

· Def may wish to plead guilty on condition that he reserves his right to appeal the court’s 4thA ruling. 
· Deferential Review

· Magistrate’s determination entitled to “great deference” 
· Reviewing court should uphold the warrant so long as the magistrate had a “substantial basis” for issuing it.  [IL v Gates]
· Reflects strong preference for warrants.  
· Collateral Review

· Can’t bring 4thA claims IF opportunity to fairly litigate on direct review. Stone
· Denies review on habeas for administrative reasons
· In many criminal actions, have some 4thA action.  
· Can Bring on Collateral Review

· Miranda Claims
· Ineffective counsel w/r/t 4thA violation, can bring on habeus review.  
5.  Establishing a Violation of a Personal Fourth Amendment Right
· Standing:
· For a def to be entitled to exclusion of evidence, he must establish that his own personal rights were implicated in gov’t search/seizure.  [Rakas v IL: No standing in the absence of ownership of property seized]
· In 1960s, anyone legit on premises could challenge the search.  [Jones v US]
· Determining whether a def can invoke the exclusionary rule [Rakas v IL/Brown v ILL]
· (1) Def must establish standing to challenge initial search/seizure
· Person challenging search must have reasonable expectation of privacy in the place searched/seized either because
· Property law says its reasonable or 
· Society recognizes it as legit. Footnote A

· Def doesn’t need standing to object to subsequent search of seizure 

· Def just needs standing to object to original search

· Must establish standing, despite it being subsumed in the 4thA.  
· May have a search bc someone’s reasonable expectation of privacy was violated, but the same person doesn’t have standing
· (2) Was there a search/seizure?

· (3) Was initial search/seizure illegal?

· (4) Is that initial search/seizure causally connected to subsequent intrusion [legally or illegal]?
· If yes to all ( exclusionary rule may apply
· SC rejected exclusionary arguments based on:

· Target theory: Person would have standing so long as the search is directed at them or something they have.  
· Rejected bc would grant “standing” to anyone the search was directed at 

· Practical difficulties in determining who is the target of the search.

· Exclusionary rule exacts subst’l social cost for vindication of 4thA     

· Legitimately on premises

· This would be too broad.
· Distinguishes Jones, bc he had strong property interests, despite being a guest.  
· Implications of New Standing Rule

· Often will be a search without standing to object to it.  
· Passengers in car don’t have standing to object to search bc don’t have complete dominion
· Absent owner of car can’t object to stop
· Business associates in home for short time [MN v Carter]
· Co-Conspirators

· If no search (ie aerial overflight) court doesn’t reach question of standing.
· Def with standing
· Houseguests w/ complete dominion & ability to exclude others [Jones]
· Overnight guest [MN v Olson]
· Passenger can object to a stop (passengers suffer inconvenience) [Eylicio]
· Absent owner of car can object to search
· No Automatic Standing for Co-Conspirators: [US v Salvucci]
· Court must use facts to determine if legit expectation of privacy in area searched.  
· No co-conspirator automatic standing.  
· Can’t assert rights of co-conspirator w/r/t search/seizure. 
13.  Alternatives to Exclusion
· Criminal Prosecution of Police Officers: 

· Would harm Pros/Officers working relationship

· May be an over-deterrent for police, counter-acting the ability to fight crime.  

· To get a conviction need to prove that police violated the law in front of a jury.  

· Fed officers who participate in illegal searches may be guilty of a misdemeanor under 18 usca §2236, no officer has ever been convicted under statute.  
· Internal Police Discipline

· Ineffective 
· Strong incentive to protect fellow officer

· Strong police unions and those rules are difficult to navigate.

· State Tort Damage Suits

· *MAY* have state tort action IF state recognizes c/l or statutory causes of action for injuries related to a violation of the 4thA. (E.G.,privacy, trespass, false imprisonment, false arrest)

· Magistrates who issue invalid warrants are immune from suit.

· Every state actor will raise qualified immunity on summary judgment.

· Citizen doesn’t recover unless law clearly established at time of conduct

· 42 USC §1983 [state actors]
· A civil rights action under 42 USCA §1983 is available when state officers, acting under color of law, violate a constitutional right 
· Every state actor will raise qualified immunity on summary judgment.
· Provides for atty fees for prevailing party
· In order to hold gov’t entity liable, p must show that his injury resulted from entity’s custom or policy
· If not, P must recover against indiv actor
· Bivens: [federal actor]

· If suing a federal actor, suing under Bivens.  

· Civil damages suit brought to enforce the constitution.
· In order to hold gov’t entity liable, p must show that his injury resulted from entity’s custom or policy
· If not, P must recover against indiv actor
6.  The Fruits of the Search: Causation and Attenuation
· Exclusionary Rule inapplicable to searches and seizures that produce no evidence
· Exclusionary rule is not applicable unless evidence is seized as a result of search.
· Illegal/Unconstit arrest doesn’t deprive court w/juris right to try def.  [Ker-Frisbie]
· Upholds abduction of suspects from foreign countries ( can be tried in us

· Exclusionary Rule Applicable to “Fruits of Poisonous Tree” 
· Exclusionary rule is pot’lly applicable to all evidence derived from an illegal search or seizure.  
· However, in many cases, link btwn illegal search/seizure and obtained evidence is so attenuated 
· that the evidence can no longer be meaningfully “tainted” or the “fruits of a poisonous tree.”  

· Derivative evidence may be too attenuated from initial illegal search/seizure to exclude [Wong Sun 1963/Brown v ILL 1975]
· Wong Sun (SC 1963): 
· (1) Toy is illegally arrested [fed agents broke into apt w/o probable cause] and makes a statement that leads to Yee.  
· Toy’s statement after illegal arrest: fruit excluded
· Confession was not sufficiently voluntary to purge the taint of the illegal arrest.  
· Toy’s pretrial unsigned statement: undecided
· (2) Yee is questioned and contraband is found. 
· Heroin surrendered by Yee against Toy: fruit excluded
· Seizure of drugs was direct result of Toy’s statement, which had already been tainted by Toy’s illegal arrest.  
· No break in chain of causation.
· (3) Yee stated he bought drugs from Toy and Wong Sun.  
· No corroboration from Toy so conviction set aside
· Only corroboration for Wong Sun’s Statement
· (4) Wong Sun was illegally arrested, released and then confessed.  
· (a) Wong’s unsigned statement: Admissible bc attenuation
· Connection btwn arrest and statement was so attenuated as to dissipate the taint bc Wong Sun had been released
· (b) Heroin from Yee against Wong Sun: Only corroboration of statement: Admissible

· Wong Sun didn’t have standing to object to initial illegal search (entry of Toy’s apt)
· No standing needed to object to subsequent search/seizure

· Needs standing to object to original search/seizure
· Def’s 4thA rights must be violated by initial illegal search before def can object to intro of deriv. evidence.  

· Test of causation for determining whether evidence is fruit of illegality: 
· Whether there is a sufficient connection btwn the illegality and the evidence to justify exclusion.  

· To break causal chain btwn illegal arrest and subseq statements, Wong Sun requires not just that statements is voluntary, but that it is “sufficiently an act of free will to purge primary taint.”
· A Miranda Warning alone is insufficient to purge primary taint of illegal arrest [Brown v ILL: Def arrested w/o PC for murder, given Miranda warnings 2x and confessed 2x; Both confessions were the tainted fruits of illegal arrest; recitation of Miranda warning isn’t sufficient to purge the taint of an illegal arrest.] 
· Dissipating the taint of an illegal search or seizure (Brown/Ill): 
· An illegal arrest was a serious violation of the 4thA, and thus, the taint could not be easily dissipated.  
· Burden on Pros: Once an illegal search or seizure is established, the Gov’t has the burden of proving that the causal chain is sufficiently attenuated to dissipate the taint of illegality.
· Factors in determining whether sufficient attenuation:

· (1) Miranda warnings (important but not dispositive)
· No per se rule that Miranda warning break causal chain of arrest bc would dilute exclusionary rule (Brown/Dunaway)
· (2) Temporal proximity of the arrest and confession 
· Shorter the time btwn the challenged conduct and discovery of the evidence:

· More likely that evidence will be tainted and court will find the evidence to be a fruit of the poisonous tree.  

· 6 hrs insufficient (Taylor v. AL)
· Statements made 45 min after arrest admissible bc statements weren’t product of illegal detention (Rawlings v KY)
· (3) Intervening circumstances
· Come back to confess after release (Wong Sun)
· Consultation w/ counsel, release or arraignment by magistrate

· (4) Purpose of the official misconduct

· Frighten and Confuse (Brown)
· (5) Flagrancy of the official misconduct
· (6) Consent to Search
· Not dispositive, need to consider other factors [Hernandez]
· Statements NOT tainted by an Illegal Arrest: 

· Although only 45 min passed btwn confession and arrest, the confession wasn’t considered to be the fruit of an illegal arrest bc [Rawlings v. KY]
· The statements were spontaneous rxns to the discovery of evidence rather than the product of the illegal and not forceful detention.  

· Confession Made Outside Home After Warrantless In-Home Arrest

· Admissible DESPITE “Payton violation” (absent exigent circumstances need warrant for in home arrest) bc
· Warrantless In Home Arrest constitutes an illegal search of the home, but NOT an illegal arrest.  
· Therefore, subsequent confession outside the home is not tainted. 
·  [NY v Harris:  Suspect confessed an hour after warrantless in-home arrest w/PC and waived Miranda rights]
· UNLESS

· Evidence obtained during illegal search prompted confession ( Inadmissible.  [US v Beltran: def rattled into confession after a warrantless in home arrest that found cocaine]
· Confession Made Inside Home During Warrantless In Home Arrest Inadmissible
· Even if consent to search and confessions were voluntary under 5thA, 

· Proximity in time and place btwn arrest and illegal search and statement 
· And absence of intervening circumstances
· Requires suppression of evidence to protect integrity of home and integrity of 4thA.  [US v McCraw]
· Def’s Consent doesn’t breaking the chain of causation ( Brown Factors
· To determine whether the def’s consent to search was an indep act of free will, breaking the causal chain, we must still consider Brown Factors [US v Hernandez]
· Voluntary Witness Testimony After Illegal Arrests and Searches Breaks Causation
· Willingness of the witness to testify is likely to break the chain of causation
· High cost of excluding the live witness testimony (Not per se rule, consider whether witness came forward on his own volition) [Ceccolini]
· In-court identification isn’t fruit of illegal arrest

· IF free from IMPERMISSIBLE police suggestiveness [US v Crews]
· Relationship btwn the “Standing” Requirement and the Fruits Doctrine

· Only those with standing to object to the initial search can contend that evidence found in an otherwise legal search must be excluded because it is tainted by an earlier illegal search.  Wong Sun
7.  Exception to the Exclusionary Rule: Independent Source

· Independent Source Doctrine: 
· Can admit evidence discovered initially during unlawful search if the evidence is discovered later through a source untainted by the illegality.  US v Markling
· Precedent: Segura (police officers illegally entered private premises to help ex-wife get her stuff) no suppression required of evidence subsequently discovered at those premises when executing a search warrant based on info wholly unconnected with the initial entry

· To apply Indep Source Doctrine to admit evidence: [Murray v US]
· (1) Police also found evidence by legal means unrelated to original illegal conduct.    
· (2) Neutral and detached magistrate didn’t use tainted evidence as material basis of probable cause to issue warrant. (US v Markling)
8.  Exception to Exclusionary Rule: Inevitable Discovery

· Applies in 4th, 5th and 6th A

· Inevitable Discovery (Hypothetical Indep Source): 
· (1) Gov’t must prove by a preponderance of evidence
· (2) that illegally obtained evidence would have been discovered through 
· (3) independent legal means [Nix v Williams-same as in Brewer]
· Can Apply Inevitable Discovery to Primary and Derivative Evidence

· At least 7 circuits have approved application of the inevitable discovery rule in primary evidence cases. [NOT DC Cir]
· Drugs found in car trunk (primary evidence) would have been inevitably discovered through a routine inventory search(admissible  [Andrade]
· No Inevitable Discovery based on PC and Claim that “Would have obtained a Warrant”
· Can’t apply inevitable discovery exception on the simple assertion that the officers had probable cause and would have obtained a warrant.  [US v Brown]
· Court must focus on what officers actually would have done, not what they could have done.  [US v Feldhacker]
· Minority Approach: Active Pursuit Requirement

· A few courts have held that in order to invoke the inevitable discovery doctrine, the police must be actively pursuing the lawful means at the time the illegal search is conducted. [US v Khoury]
11.  Limited Exception to Exclusionary Rule: Good Faith

· Exclusionary rule isn’t constitutionally required 

· [Congress can potentially modify or replace the rule] [US v Leon (1984): Also established limited good faith exception] 
.
· Limited “good faith” exception for searches conducted pursuant to a warrant later found invalid.  [US v Leon (1984): While PC didn’t exist, it was close enough that the officers could reasonably rely on magistrate’s determination that PC did exist; Also affirmed that exclusionary rule isn’t constitutionally req’d]
· To invoke good faith exclusionary rule:

· A facially valid warrant (appears based on probable cause)

· Although affidavit insufficient to establish PC

· Magistrate must act in neutral manner

· Officers actions must be objectively reasonable (even if based on good faith) 
· Good Faith Exclusionary rule won’t be applied where
· Warrant is so facially deficient as to particularity, no reasonable officer could be able to presume it is valid
· Officers were dishonest or reckless in preparing their affidavit
· Could not have harbored an objectively reasonable belief in the existence of probable cause.  
· Police knew magistrate wasn’t acting in a detached and neutral manner.
· Rationale for Limited Good Faith Exclusionary Rule: 

· Magistrate isn’t part of law enforcement and behavior should be judged differently bc they have no incentive to commit 4thA violations.  

· If magistrate makes an administrative mistake, no suppression of evidence MA v Sheppard
· Police who acted in good faith can’t be deterred.
· Limits on exclusionary rule

· Must have standing to invoke
· Can impeach testifying defendant with illegal evidence

· Caveat: can’t use against a witness that def calls.

· Can allow admission of evidence if link to violation is attenuated

· Exclusionary rule: limited to criminal trials, 

· Doesn’t apply to civil trials, grand jury, citizen guideline proceedings

CHAPTER 3: SELF INCRIMINATION AND CONFESSIONS

I.  The Privilege Against Compelled Self-Incrimination
· Constitutional and Common Law Privileges
· Constit: Privilege against self-incrimination

· Statutory Privileges

· C/L Privileges: 

· Atty/Client; Dr/Patient; Spousal; Priest/Penitent; Limited CPA/Client in incorporated with legal proceedings; Work Product Privilege

· NO privilege for: CPA/Client; No Parent/Child

A.  The Policies of the Privilege Against Compelled Self-Incrimination


1.  The Need to Examine Policies
· The 5th A provides that “no person shall be compelled in any criminal case to be a witness against himself.”
· Corporate entity doesn’t enjoy the privilege, but ppl of corp do

· Look at where statement ultimately can be used, even if not currently in a criminal proceedings.
· IE can refuse to testify before Congress, Grand Jury Proceedings

· Justifications for the privilege against self-incrimination
· Protection of the Innocent: Protects the innocent defendant from convicting himself by a bad performance on the witness stand.
· Criticism: SC rejected rationale; Jurors are unlikely to give def benefit of an innocent explanation of his silence in the face of evidence against him; Jurors often sympathize with defendants subject to brutal questioning.; Innocent defendants use it to prevent impeachment regarding prior crimes, but there are better solutions; The privilege protects those whose testimony would implicate them of a crime.  
· The Cruel Trilemma: We are unwilling to subject those suspected of crime to the cruel trilemma of self-accusation, perjury or contempt. 
· Criticism: This problem exists when any witness is reluctant to testify for any reason; The system shouldn’t be faulted for witnesses willing to commit perjury

· Deter Perjury: If there were no privilege, ppl compelled to testify would commit perjury rather than incriminate themselves

· Criticism: Perjury is prevelant despite the privilege; Silence is also a burden on justice process
· Unreliability of Coerced statements: We do not trust self-depricating statements, particularly when they are the product of coercion.  

· Criticism: No need to exclude compelled evidence that can be independently corroborated, nor physical evidence extracted from def; Also, more likely to be reliable than statements obtained by police investigation.  

· Preference for Accusatorial System: We prefer an accusatorial system rather than inquisitorial system of justice. 
· Criticism: “Merely a restatement of the privilege itself.”

· Deter improper police practices: Self-incriminating statements are likely to be elicited by inhumane treatments and abuses.  The privilege has historically protected against such forms of torture.  

· Criticism: The privilege is unnecessary to guard against objectionable police practices—adequate protection is afforded by the Due Process Clauses of the 5th and 14thA.  

· Fair State-Indiv Balance: The privilege contributes towards a fair state-indiv balance by requiring the govt to leave the indiv alone until good cause is shown for disturbing him and by requiring the govt to shoulder the entire load.
· Criticism: Probable cause reqs for search and arrest provide adequate protection against unwarranted gov’t disturbance; Based upon Lockian social k that the gov’t must elicit guilt; Relies on the false notion that the rules bear equally on both participants; Shouldn’t manipulate to achieve balance btwn state and def; The gov’t can compel evidence, and is therefore not forced to shelter the entire load.  
· Preservation of Official Morality: Any system which permits the prosecution to tryst habitually to compulsory self-discovery as a source of proof must itself suffer morally
· Criticism: Based on questionable assumptions
· Privacy Rationale: Our respect for the inviolability of the human personality and of the right of each person to a private enclave where he may lead a private life.  
· Criticism: Inconsistent with statutes that require testimony; Civil suits that require private info; 4thA which only protects unreasonable intrusions

· 1st A Rationale: Privilege affords a “shelter against gov’t snooping and oppression concerning political and religious beliefs.” 

· Criticism: 1st A analysis wouldn’t apply in typical criminal investigations or pros 

B.  The Scope of the Privilege Against Self Incrimination


1.  Proceedings in Which the Privilege Applies
· The 5thA protects the indiv  [Lefkowitz v Turley]
· Against being involuntarily called as a witness against himself 
· in a criminal prosecution 
· Privileges him not to answer official questions put to him in any other proceeding, civil or criminal, formal or informal, 
· where his answers might incriminate him in future criminal proceedings.  
· Applicability to Non-Criminal Cases: 
· A grand jury witness could claim the privilege [Counselman v Hitchcock]
· A person called as a witness in any federal proceeding could invoke the privilege against self-incrimination to avoid testifying to matters that could possibly tend to be damaging in subsequent criminal proceedings.  
· Decisions bind the states and federal govt.  
· Use of compelled testimony in a non-criminal case doesn’t implicate the 5thA.

2.  Criminal Cases

· Juvenile proceedings are criminal for 5thA purposes, even though they are “civil” according to most states.  In re Gault
· No Incarceration Available ( Civil

· If incarceration not available as a penalty, proceeding is more likely civil.  [Ward]
· Legislative Intent Often Dispositive in Determining Civil or Criminal
· The question of whether a proceeding is criminal for 5thA purposes was first a question of statutory construction.  Allen v IL
· Invoking the Privilege in a Civil Case to Prevent Use of Statements in a Criminal Case

· Can invoked privilege in: bankruptcy cases, wrongdoing by public k, disbarment proceedings bc of possible subsequent criminal proceedings. 
4.  No 5thA Violation if Compelled Statements Never Admitted at a Criminal Trial
· Violation occurs when statement is admitted against you in criminal proceedings, NOT when it is elicited [Chavez v Martinez]
C.  What is Compulsion?
· The 5thA protects against self-incrim ONLY IF it is compelled by the gov’t.  
· Compulsion Includes 
· Contempt Power

· Threat of Economic Sanctions

· Improperly promising benefits

· Judge/Atty making inferences based on def’s failure to testify.

1.  Use of the Contempt Power

· A witness can’t be subjected to contempt for refusing to testify, if the testimony could create a risk of self-incrimination in a criminal case.  [Contempt: 18 USC §401]
· Civil v Criminal Contempt: Determined by nature of relief sought

· Civil: Trying to get you to do something [want lawyer to stand up]

· “Have keys to own cell”

· Criminal: Punishment for having done something

· If in cell for long enough, may be permitted a trial 

2.  Other State-Imposed Sanctions
· Threat of Economic Sanctions ( Compustion  
· Threat of economic sanction will be deemed compulsion.  
· A waiver secured under the threat of economic sanction cannot be termed voluntary.
· Extends “Garrity Principle” to state contracters.  [Lefkowitz v Turley: Public contractors who refused to answer questions that could incriminate them were denied the right to future contracts under the statute.]
· An officer could not be terminated for refusing to waive his constitutional privilege. [Gardner v Broderick]
· Threat of Disbarment ( Compulsion
· Lawyer can’t be disbarred for invoking the privilege during bar investigation, bc statements could be used against lawyer in subseq criminal proceeding.  [Spevack]
· The Function of Immunity
· Govt may fire ees who invoke 5thA privilege and refuse to answer questions concerning performance of their duties bc  relevant statutes prevented the use of compelled statements in a criminal prosecution [Nat’l Fed of Fed EEs v. Greenberg]
· Upon Invoking Privilege: Govt MAY Deny Benefit; Gov’t CAN’T Penalize 
· May deny benefit for refusing to confess (plea bargain), but may not penalize (give harsher sentence)
· Clemency Proceedings NOT Compelled Testimony 

· Clemency procedure doesn’t compel self-incrimination and doesn’t violate the 5thA privilege  [Ohio Adult Parole Authority v Woodward]
3.  May not comment on the Invocation of the 5th A Privilege
· The Griffin Rule

· Can’t make inferences on def’s decision not to testify.  

· An adverse comment to the jury, by either the judge or prosecutor, on the def’s election not to testify ( punishment for the invocation of silence ( tantamount to compulsion ( therefore, violates the 5thA.  [Griffin v. CA: comment on def’s reliance of privilege]
· “No adverse inference” jury instruction is required if def requests that instruction.

· “to minimize the danger that the jury will give evidentiary weight to def’s failure to testify.”  [Carter v KY]
· Even if def objects, the court can still give the limiting instruction to the jury that they may not draw adverse inference from def’s failure to testify.  [Lakeside v OR]
· Indirect References to the Def’s Failure to Testify: Careful not to violate 5thA
· Prosecutors may say 
· Govts evidence was uncontradicted.  [US v Monaghan]
· There were only 3 witnesses.  All testified against def. [probably ok.]
· Anything stronger violates 5th A

· Rationale: 
· A defense atty “don’t need to present a defense.”  
· Pros needs to prove guilt beyond a reasonable doubt and saying that defense has put on no evidence pros may be shifting burden
· HOWEVER, IF refusal to supply non-testimonial evidence, 

· Adverse inferences are permitted [SD v Neville]
· Adverse Inferences at Sentencing: Mitchell v US
· A sentencing court is not permitted to draw an adverse inference from defendant’s silence.  
4.  Falsely Denying Guilt to Gov’t Agents is Criminal 
· An “exculpatory no” violates 18 USC §1001, which criminalizes act making false statements to govt agents bc suspect need not lie, can simply remain silent w/o penalty. [Brogan]
· An exculpatory no is also criminal in perjury contexts, obstruction of justice, false statements
D.  To Whom Does the Privilege Belong
· The privilege against self incrimination is personal, belonging only to the person who us himself incriminated by his own testimony.  
· Compulsion must be directed toward the person who has the privilege.  
[Fisher v US Attys may be compelled to turn over their client’s tax returns. Ct found no issue of personal compulsion bc going after acct and not taxpayers.]
· Collective Entity Rule: Privilege doesn’t apply to corp or partnerships
· No artificial organization may utilize personal privilege against compulsory self-incrimination.  [Bellis v US]
· Privilege is purely personal—doesn’t apply to corp or partnerships
· Corps DO have 4thA rights, 1stA rights, and due process rights.  
· Doesn’t have right to be indicted by a grand jury [although it often is].
· But, DOJ adopts a voluntary requirement to have indictment before bringing charge on corporation.    
· A sole proprietorship IS entitled to 5thA protection.  [Us v Doe]
· Deemed to be an entity not distinct from indiv for these purposes
E.  What is Protected

· Privilege only protects a person when being compelled to testfy as a witness against himself.  

1.  Non-Testimonial Evidence not covered by 5thA.
· Drawing blood isn’t testimonial or communicative in nature, and therefore, doesn’t fall under the protection of the 5thA.  [Schmerber v CA: Petitioner was convicted of DUI after blood had been withdrawn despite his refusal.]
· The privilege is a bar against compelling “communications” or “testimony” but that compulsion which makes a suspect or accused the source of “real or physical evidence” does not violate it.
· Testimonial v Non-Testimonial Evidence [Remember: a judge has mechanisms other than the 5thA to avoid prejudice at trials if the defendant is made to perform certain acts [ie screaming at jurors faces]
· Testimonal Statements

· When a statement would subject you to the cruel trilemma (can only be true or false), the compelled statements are testimonial

· Not testimonial, and 5thA offers no protection against compulsion
· To submit to fingerprinting, photographing, or measurements
· To write or speak for id, 

· To appear in court, to stand, to assume a stance, to walk, or to make a particular gesture.  [Schmerber v CA]
· Handwriting exemplars and voiceprints may be compelled from an unwilling defendant. [Gilbert v CA &US v Dionisi]
· Sample, in contrast with the communication itself, is merely an identifying physical characteristic, outside 5thA.

· Requiring a suspect to participate in a police line-up and utter words spoken by a robber did not violate the 5thA. [US v Wade]
· Not ALL compelled statements are testimonial (didn’t subject to trilemma

· Refusal to supply non-testimonial evidence 
· Adverse inferences are permitted SD v Neville
2.  Documents:  Two issues:  (1) Content (2) Act of producing

· The 5thA can’t be asserted to prevent gov’t from obtaining evidence from 3dP. [Fisher]
· Already Prepared Document Can Be Compelled UNLESS Production Incriminates
· When a document is prepared before the gov’t asks for it, falls outside the 5thA bc the preparation of the work documents were not compelled by the gov’t . 

· “A party is privileged from producing the evidence, but not from its production.” Johnson v US
· The 5thA applies only when the accused is compelled to make a testimonial communication that is incriminating.  
· If nothing incriminating in the act of production, the 5thA doesn’t apply.  
[Fisher v US: subpoena served on taxpayer requiring him to produce accountant’s workpapers in his possession doesn’t violate 5thA]
· HOWEVER, the 5thA applies to act of production if by producing docs, the party is incriminated bc admitting 
· (1) the papers are in existence 
· (2) in party in possession and control and 
· (3) confirms authenticity.

· However, in the limited cases where mere production would actually be incriminating, the 5thA doesn’t apply where govt has subst’l indep evidence that the records exist, the witness controls them, and the records produced are authentic.

· Private Papers Not Protected Because Voluntarily Prepared 
· 5thA doesn’t protect the contents of docs that are voluntarily prepared; even if content would be incriminating.  

· When Act of Production Is Incriminating
· If compelled testimonial act of production could incriminate the person responding the subpoena.  
· Admitting existence of a doc would be incriminating if a person had previously testified, under oath, the doc didn’t exist.  

· Sole Proprietor claims production of business docs and records in response to grand jury subpoenas for business docs and records, sole proprietor would incriminate himself  [Doe]
· Act of Production Incriminating 
· Derivative use of testimonial, immunized information is impermissible 
· Bc the def wouldn’t be required to produce docs after invoking 5thA privilege IF the act of production was incriminating [US v Hubbell]
· AND Gov’t couldn’t show had prior knowledge re docs existence 

·  The compelled act of production of personal docs was incriminating bc it provided the govt info about a trail of docs of which it had not previously been aware.  [US v Hubbell]
· The constit’l priviledge against self-incrim protects the target of a grand jury investigation from being compelled to answer questions designed to elicit info about the existence of sources of pot’lly incriminating evidence.

· Production of Corporate Documents NOT protected by 5thA: 
· A corporate custodian is not permitted to claim the privilege in response to a subpoena for corporate records bc the act of production isn’t personal, but rather an act of the corp.  [Braswell v US: no 5thA protection when def was sole shareholder of corp]
· No 5thA claim relying for corporations
· The corporation produces the docs, not the indiv

· Therefore, the custodian wasn’t incriminated by personal production, but by corp production, which isn’t protected by the 5thA.  

· The docs are held by the agent in a representative rather than a personal capacity, and are not the subject of the personal privilege against self-incrimination.  

· HOWEVER, the Gov’t may not use custodian’s act of production as an admission that he knew of the documents, possessed them, or authenticated them.  

· ALTHOUGH, the jury may infer from custodian’s position in the corp that he had possession of the docs or knowledge of their contents. 

· Corporate Agent’s Compelled Oral Testimony v. Compelled Doc. Production
· Corp agent may refuse to give oral testimony if it would be personally incriminaring. 

· Oral testimony is different than act of production of books bc requires an examination of your own thoughts.

· Corp Agent not required to testify to the whereabouts of corp doc [Curcio]
· A corp agent had no privilege to refuse the production of corp docs.  [Bracewell]
F.  Procedural Aspects of Self-Incrimination Claims

1.  Can invoke 5thA if Testimony Could Incriminate in Future
· Risk of incrimination

· Exists if testimony or other info would tend to incriminate witness in the future

· May incriminate directly or simply be a link in chain AND 

· Not required to say why it would be incriminating.  

· Determining whether defendant is properly invoking the 5thA.

· The risk of incrimination is determined by whether it is perfectly clear from the case, that the witness is mistaken, and that the answers cannot possibly have a tendency to incriminate.  Hoffman v US
· Favors the def.  
· Testimony won’t be incriminating when:

· Complete pardon has been issued, double jeopardy clearly bars future prosecution, or immunity has been granted. 
· Disclosing One’s Name Wouldn’t Normally Invoke 5thA
· Disclosing one’s name doesn’t ordinary invoke 5thA bc no reasonable danger of incrimination [Hiibel v Nevada]
· Would need to make an additional showing that disclosure of one’s name WOULD present danger of incrimination.

· The Risk of Incrimination and Denial of Guilt: 
· A witness who denies guilt of a crime may invoke the 5thA when it is reasonable to fear that answers to possible questions might incriminate her.  [Ohio v Reiner]
2.  Immunity
· Can defeat privilege against self-incrimination by granting immunity to compel testimony.  
· 18 USC § 6002: A person who receives immunity can’t right to refuse to testify and may be punished for so refusing or for lying bc there is no punishment for telling the truth when immunized.  
· If someone lies while they are immunized, they can be prosecuted for perjury.
· 2 types of immunity

· Transactional immunity: Immunity as to those crimes about which you are testifying

· Use Immunity: Your own testimony won’t be used against you.  
· Both Use and Transactional Immunity Defeats 5thA 
· Only need “use immunity” to defeat privilege against self-incrimination [Kastigar]
· Court upheld 18 USC §6002 and stated that it puts the witness in the same place as though the claimed 5th amendment privilege
· Proving the Immunized Testimony was not Used
· If the witness who gives immunized testimony is later prosecuted, the gov’t must prove that it hasn’t used the fruits of the immunized testimony.  The burden is satisfied by showing:

· There was a wall of silence btwn the pros exposed to the testimony and the pros who brings the case against the witness.
· Evidence was “canned off” and wasn’t influenced by later immunized testimony.  

· Witnesses May Not Hear Immunized Testimony
· Pros can’t puts on a witness whose testimony is shaped, directly or indirectly, by compelled testimony. [US v North]
· Independent Source, Inevitable Discovery
· Can’t use immunized testimony to support an affidavit for a wiretap/warrant  
· However, if gov’t asserts indep source (already had enough information) or inevitable discovery (would have enough information) evidence is still admissible  [Gallo: immunized grand jury testimony was used w/ other information to obtain a wiretap; subsequent conversations permitted as evidence] 
· Impeachment ( NO Immunized Testimony; Perjury( CAN use Immunized Testimony 
· Can’t use immunized testimony for impeachment purposes

· Once immunity is granted, the testimony extracted is coerced and can’t be used as evidence against witness in a subsequent case against the witness, even for impeachment purposes.  

· Can use immunized testimony to prosecute for lying

· An immunized witness has no right to lie, and evidence of lying could be used in a subsequent prosecution for perjury, false statements, or obstructions of justice.  US v Apfelbaum
· Can use 5thA for Subsequent Statements after rec’d immunity for Crim Proceeding
· A witness who already received a grant of immunity in criminal proceeding, still has a 5thA right to refuse to give an identical statement later. [Pillsbury Co v Conboy]
· Must Formally Request Immunity [Us v Doe]
3.  Waiver of the Privilege
· Scope of a Waiver of 5thA
· A witness who takes the stand waives the privilege as to any subject matter within the scope of direct examination. [US v Hearst]
· Rationale: If person had benefit of direct testimony should incur cross.
· Testifying at trial that a confession was involuntarily obtained doesn’t constitute a waiver of the 5thA.  [Calloway v Wainwright]
· Don’t Waive Privilege at Sentencing By Pleading Guilty 

· Don’t waive 5thA right at sentencing by pleading guilty at trial. [Mitchell v US]
· However, the privilege is waived for the matters to which the witness testifies, and the scope of the “waiver is determined by the scope of relevant cross-examination”
· Waiver by Interposing a Psychiatric Defense

· Can use psychiatric eval of the def to rebut a psychiatric defense ( No 5thA violation.  [Buchanan v KY]
· Must Invoke 5thA Privilege or its Waived  [Garner v US & Mn v Murphy]
II.  Confessions and Due Process
· 3 constitutional provisions that regulate admissibility of confessions.

· Due Process Clauses 

· 5th and 14thA
· Serve as a safety net when other options not available to def. 
· 6thA Right to Counsel Massiah v US (1964)
· Doesn’t attach until formally charged
· 5thA Privilege Against Self-Incrimination Miranda v AZ (1966)
· Doesn’t apply until in custody
B.  The Due Process Cases
· The Involuntariness Test: 
· Look at totality of circumstances to determine whether suspect confessed bc his will was overtaken. [Brown v MS]
· Confessions obtained by torture are unreliable, make confessions involuntary, and violate basic due process rights.
· Totality of Circumstances

· Look at conduct of law enforcement officers and def’s ability to withstand actions of officers; Youthfulness of indiv, education, mental defects, deficit of food or sleep, familiarity w criminal process, psychological abuse, severe brutality.
· In determining whether petitioner’s will was overborne by official pressure, consider whether counsel was provided [Spano v NY]
· Criticism of Involuntariness Test:

· Gave little guidance to police re how far they could go w/o violating DPC 
· Modern Due Process Clause

· Confessions are excluded under DPC if obtained through police coercion.

· Often invoked by defs who confess after waiving their Miranda or Massiah Rights, as well as by defs ineligible for those rights. 

· Only rarely will a court find that a suspect confessed involuntarily.

· Focus on Police Misconduct 
· If no coercive police action, no argument that confession is involuntary within meaning of the DPC [CO v Connelly]
· Permissible interrogation techniques: 
· Puff evidence; Can make HONEST promises of leniency [Green v Scully] 
· Can promise to CONSIDER leniency  [US v Baldwin]
· Non-Govt Related 3dP forcing confession permissible, bc not coercion from govt 
· Impermissible interrogation techniques ( Involuntary Confessions
· False Promises of Leniency

· False Documentary Evidence

· Can’t fabricated a scientific report for use as a ploy in interrogating the def bc there is an intrinsic distinction btwn verbal assertions and manu docs.  [FL v Cayward]
· Credible Threats of Physical Violence Against Suspect by Gov’t Agent

· Confessed due to misplaced hope for protecton from that violence ( confession involuntary [AZ v Fulminante: confession made by 1 prisoner to 2nd was coerced and invol under 5th and 14thA bc 2nd prisoner was informant and made 1st prisoner believe his life was in danger if didn’t confess.]
· A finding of coercion need not depend on actual violence by a gov’t agent; a credible threat is sufficient.
IV.  Fifth Amendment Limitations on Confessions

· 5thA privilege against self-incrim is applicable to the states through the 14thA [Malloy v Hogan]
A.  Miranda v AZ
· A confession made during custodial interrogation is inadmissible unless suspect receives Miranda Warnings AND gives a “knowing, intelligent, and voluntary” waiver of these rights. 
· Miranda warning: “You have the right to remain silent.  Anything you say can and will be used against you in a court of law.  You have the right to an attorney. If you cannot afford an attorney, one will be provided for you.”
· Legislatures may be able to adopt standard other than what Court sets out, but it is the baseline.  

· Must Warn Suspect of Right to Remain Silent 

· ABSOLUTE PREREQ to interrogation
· Informs suspect and causes interrogator to recognize the privilege

· If suspect invokes right to remain silent at ANY time or in ANY manner, interrogation MUST stop.  

· Any statements made after this point are PER SE compelled for purposes of the 5thA privilege.

· Must Warn Suspect “anything said can and will be used against him in court”

· Provides notice to suspect that person questioning has adverse interest.
· Must Warn Suspect of Right To Counsel

· ABSOLUTE PREREQUISITE.  

· If suspect indicates desire for atty, interrogation MUST cease until atty is present.
· Mere fact suspect answered some questions/volunteered statements on his own doesn’t deprive him of right to refrain from answering further inquiries until having consulted w/ atty and consents to questioning.
· Must Warn Suspect that if he is Indigent an Atty will be provided to him

· Right to have counsel present at interrogation 

· If suspect does say something, having counsel present to testify about the statement is helpful to ensure accuracy

· If violate any rules 

· Suppression of confessions and admissions.  No distinction.  

· Content of statement doesn’t matter.  Inculpatory and Exculpatory Evidence are treated the same.

· “I wasn’t here, I was in X” v. “I regretted it when I pulled trigger.”   

· Official pressure on a suspect required to trigger 5thA protection is substlly less than the pressure req’d to trigger due process protections. 
· Clark Dissent: Don’t know how this will apply practically.  

· Harlan Dissent: 
· Applied Due Process approach as opposed to Miranda approach to confessions

· Would have held all 4 voluntary and all admissible

· Privilege should only apply after person has been charged.  

· Police officers can lie to defeat Miranda, and it would be easy to do so

· White Dissent

· Miranda warnings have no constitutional groundings

· Bad for public policy bc criminals will go free.  

B.  Congress May Not Overrule Miranda
· In 1968, Congress passed USC §3501: Intent was to overrule Miranda and return to voluntariness/totality of circumstances standard.  
· Dickerson v US [2000]: Miranda is a constitutional rule and may not be overruled by Congress
· Issue: Whether Congress has power to overrule Miranda in §3501
· If Miranda is simply a judge-made rule: Congress may override a mere rule of evidence or procedure.

· If Miranda is a constitutional decision: Congress can’t override decision. 

· Holding: Miranda, being a constitutional decision of the SC may not be in effect overruled by an act of Congress, and we decline to overrule Miranda ourselves.
· Vitality still in due process/totality of the circumstances/voluntariness 

· Support that Miranda was Constit Decision

· Miranda language: Majority opinion is replete with suggestions that it was announcing a constitutional rule.

· Applied to state courts: Therefore, must be constitutional bc federal courts don’t have supervisory power over state courts.

· Although exceptions made, rule has also been broadened: Constit’l Rules must be flexible, just bc clear exceptions doesn’t mean not Const’l Req. 

· Constitutional Rules Aren’t Immutable

· Oregon v Elstad not dispositive

· Just bc Fruits Doctrine wasn’t applied to Miranda, doesn’t mean not constitutional rule
· Miranda deals with unborn statements, whereas 4thA deals with unreasonable searches. 

· §3501 isn’t sufficient alternative
· Congress is welcome to come up with something, but this isn’t it.  

· Easier to apply on street than totality of circumstances  
· Stare Decisis

· Adhering to precedent unless some reason to go against it
· Miranda has become embedded to the point that warnings are part of the national culture. 

· Argument that Miranda less than constitutional decision/Dissent
· Court has SAID Miranda wasn’t a constitutional rule, that it was merely prophylactic [preventative] Justices of the majority are on record.
· So many exceptions
· Nothing in the constitution that says there must be a warning
· Goes against: History, Precedence and Common-Sense

· Majority seems to have contempt for confessions per se

· Miranda bright line rule no more workable than totality approach

· Justification of Miranda was judicial efficiency; Unsuccessful 

· Scalia says he’ll continue to apply §3501

· CJ wrote decision bc 
· Reasoning questionable and needs his support.  

· Balance of Powers Issue: Congressional statute explicitly overruled SC

· No Miranda Violation Until Statements Are Admitted At Trial
· Sue when statement admitted into evidence.  (Not when fail to give warnings)

C.  Exceptions to the Miranda Rule of Exclusion [Exceptions Premised on basis that Miranda not Constitutional Rule]
· STATES CAN GIVE MORE THAN WHAT US CONSTITUTION GIVES YOU.  

· If there is an adequate basis for state constitution. 

1.  Miranda-Defective Statements Permissible to Impeach Defendant-Witness
· Can use Miranda defective confessions [can’t use involuntary confessions] to impeach a def who chooses to testify. [OR v Haas]
· The cost of excluding Miranda defective confessions when offered for impeachment outweighed the benefit in deterring Miranda violations.  [Harris v NY: Def sold heroin to undercover cops and took the stand in his own defense and was inconsistent]
· Was based on premise that Miranda wasn’t constitutional rule
· CAN’T USE Involuntary Confessions to Impeach
· DPC prohibits use of involuntary confessions for any purpose.

· Involuntary confessions can NEVER  be admitted [Mincey v AZ]
· If a confession is involuntary, as opposed to merely Miranda defective, it cannot be admitted even for impeachment purposes.  
· NO Impeachment with Post-Warning Silence

· After Miranda warnings are given, the DPC prohibits the govt from using the def’s silence against him.  [Doyle v OH]
· CAN Impeach with Pre-Arrest Silence

· Can use pre-arrest silence for impeachment bc not in response to state action. [Jenkins v Anderson]
· CAN Impeach with Post-Arrest, Pre-Miranda Silence

· Impeachment with post-arrest silence was constitutionally permissible bc arrest itself wouldn’t induce a suspect to remain silent. [Fletcher v Weir]
2.  Can Admit the Fruits of a Miranda Violation
· Statements that are the fruit [derivative] of Miranda defective confessions are not excluded.
· “Fruits of poisonous tree doctrine” doesn’t apply to Miranda rights.  

· After Dickerson, rationale for the admissibility of fruits of a Miranda violation is that court created an exception to constitutionally based Miranda rule.  
· Leads to Witnesses Included, Defendant’s Confession Inadmissibile.  

· Confessions are excluded, but witness’s identities and info gathered from leads to witnesses are admissible [MI v Tucker]  
· Def’s statements out.  Witnesses in.
· Rationale for admitting Witness Information:
· No reason to believe witness’s testimony untrustworthy simply bc def wasn’t advised of his right to counsel.
· High benefit of using witness, low cost bc def’s confession is already excluded
· 2nd Miranda-Valid Confessions Admissible after Miranda Defective 1st Confession 
· Suspect is able to make a knowing and intelligent waiver, even though he was unaware that his incriminating statement during a prior interrogation was inadmissible at trial.  [OR v Elstad (1985)]
· Rationale: Miranda warnings sufficiently informed defendant that his 2nd confession could be used against him at trial and cured him of any linfering compulsion after 1st interrogation
· Originally rested on the (now discredited) notion that a Miranda violation isn’t a constitutional violation, so there is no poisonous tree in the first place.  
· However, Elstad exception still applies:  
· If 1st Confession was Involuntary, 2nd Confession must be excluded if derived from 1st
· If the 1st confessions was invol within the meaning of the DPC, 2nd confession would have to be excluded IF derived from the 1st.  [Apply fruits doctrine]
· Physical Evidence Derived from Miranda-Defective Confessions Admissible
· Most courts believe all evidentiary fruits (physical evidence) of a Miranda defective confession are admissible. [NY v Quarles]
· Police Strategy Can’t Take Advantage of Elstad [confession ( Miranda ( confession] 

· If police intentionally elicit non-Mirandized confession, Mirandize, and then elicit Mirandized confession, can’t admit into evidence. [MI v Seibert [4-1-4: sharp division]
· Can Admit “Fruits of” suspected Miranda-Defective, Voluntary Statements

· Failure to give Miranda warnings doesn’t require suppression of the fruits of a suspects unwarned but voluntary statements [US v Patane 2004]

· Failure to warn doesn’t violate Miranda.  
· Admission of statement violates Miranda.  

· Physical fruits aren’t testimony, and don’t need to be excluded UNLESS they are involuntary.  
3.  An Emergency Exception to Miranda
· Overriding concerns of public safety can justify an officer’s failure to provide Miranda warnings, and an unwarned confession obtained under those circumstances is admissible despite Miranda. [NY v Quarles (1984)]
· Focus must be on safety! 
· Focus can’t be on finding evidence/info! 
· O’Connor’s Position 
· Disagrees w/ public safety exception, therefore doesn’t think that def’s statements (gun is over there) should be admissible.  

· Agrees that fruits of Miranda-Defective Confessions are admissible, and therefore that items like guns are admissible. 
· Must be Immediate Need to Invoke Public Safety Exception

· Where there is no immediate need, it doesn’t fall within the safety exception.

· Def’s responses to pre-Miranda questions that would be dangerous to frisking officer are admissible [officers don’t want to be exposed to needles] [US v Carillo]
D.  Open Questions After Miranda

· Custody: Person is deprived of his freedom of action/movement in any significant way. (obj test)
· Interrogation: = (1) express questioning and (2) its fxn’l equivalent RI v Innis

1.  What is Custody?
· The presence of BOTH a custodial setting and an official interrogation is required to trigger the Miranda right, absent one or the other, Miranda isn’t implicated.  
· Custody + Interrogation = Miranda

· If there is custodial interrogation: police need probable cause [dunaway*/kaupp] 277/279
· If mere Terry Stop (w/reasonable suspicion) no need for Miranda.

· Custody: Person deprived of freedom of action/movement in any significant way. (obj test)
· Arrest is Custody
· If a person is arrested, he is in custody for Miranda purposes, and Miranda rules MAY be applicable. [Orozco v TX: Suspect gives up location of gun after barfight]
· Can be focus of investigation w/o being in Custody

· Although one may be focus of an investigation, if the def isn’t in custody, the inherently coercive atmosphere that triggers the need for Miranda warnings isn’t present.  [Beckwith v US: IRS agents invited in..  Seemed to be a voluntary conversation.]

· However, if there is a coercive atmosphere, a suspect will be in custody when confess and must be Mirandized.  [Us v Griffin: 2 officers wait for def, told parents to leave, interviewed for 2 hrs, followed def around rm ( Suspect in custody when confessed].

· Prisoners/Probation in Custody ONLY IF freedom of movement further diminished
· No per se rule that prisoners are always in custody for Miranda purposes.  [Garcia v Singletary (Low court—typical)]
· To determine whether prisoner is in custody: 
· Whether prison official’s conduct would cause “a reasonable person to believe that his freedom of movement had been further diminished.”  

· Seems to be incongruent w/ earlier SC case Mathis v US that suggests if someone is in prison there are in custody for purposes of miranda

· Interrogation at the Police Station Not Always Custody 
· An indiv at police station not necessarily in custody. [OR v Mathiason/CA v Beheler]
· Suspects aren’t in custody when agree to accompany police officers to station for questioning
· HOWEVER, if suspect brought to stationhouse against will ( custody likely 
· Meetings with a Probation Officers: MN v Murphy
· Miranda didn’t require the officer to warn def/probationer of his rights prior to asking questions about crimes he might have committed, since def wasn’t arrested or otherwise in custody, although he was required to meet the officer.

· Dissent: This person was obligated to answer these questions.  

· Terry Stops: Berkemer v McCarty
· Terry stops aren’t custodial for Miranda purposes.  

· Stops are of brief duration, questioning is limited, officer can only ask a moderate number of questions to determine identity and to try to obtain info confirming or dispelling the officers suspicions.  
· Detainee isn’t obligated to respond, and unless probable cause arises in a short time, the detainee is released.  

· Thus, the law distinguishing Terry stops from arrests also determines whether custody exists under Miranda.  

· Factors to Determine whether Suspect is in Custody: Relevant Factors
· 6 factors to determine whether suspect is in custody for Miranda purposes Brown
· Mitigate existence of custody

· (1) Whether suspect was informed at the time of questioning that the question was voluntary, that the suspect was free to leave or request officers to do so, or that the suspect wasn’t considered under arrest

· Courts places heavy emphasis

· (2) Whether the suspect possessed unrestrained freedom of movement during questioning

· (3) Whether the suspect initiated contact with authorities or voluntarily acquiesced to official request to respond to questions

· Aggravate existence of custody

· (4) Whether strong arm tactics or deceptive stratagems were employed during questioning

· (5) whether the atmosphere of the questioning was police dominated

· (6) Whether suspect was placed under arrest at the termination of questioning.  

· Other factor Mitigating Custody 
· Released after interrogation 
· Courts emphasize

2.  What is Interrogation?
· In addition to the custody requirement, the police must also be interrogating the indiv before the need for Miranda warnings arise.  
· Threshold confession are admissible
· Interrogation: = (1) express questioning and (2) its fxn’l equivalent [RI v Innis]
· Fxn’l equiv of Interrogation
· Words or actions on the part of the police that the police should have known are reasonably likely to elicit an incriminating response.  

· Indirect questioning 
· [Innis: Def suspected of killing taxi driver and officers engaged in convo saying afraid kids would find gun; def made incriminating statement and lost bc officers couldn’t have know would get response]
· Confrontation w/ incriminating evidence 
· [Edwards v AZ: Interrogation occurred when officers played a tape recorded statement of an associate that implicated suspect in crime.]
· However, courts haven’t been uniform in finding interrogation whenever a suspect is in custody is confronted w/incriminating evidence.

· Policy:

· May be giving more protection to eggshell suspect by asking whether reasonably likely to elicit response
· Exceptions: Not Interrogations
· Booking: Interrogation doesn’t include questions attendant to custody
· [PN v Muniz: Bio data is exempt from Miranda; non-testimonial; However, not booking question if designed to elicit incriminatory responses—asking drunk date of 6th Bday]
· Questions Pertinent to Custodial Procedures and Tests

· [PN v Muniz: Explanations concerning custodial procedures such as fingerprinting, transportation, inventorying not interrogation, even though def may make incriminating statements during the explanation process.]
· Incrim statements made in officer’s presence and w/o compelling tactics 
· [AZ v Mauro: Statements made by suspect to his wife in presence of police officer wasn’t an interrogation]
· Appeals to the Welfare of Others
· [US v Calisto: Although reasonable officers might have expected a protest of from suspect upon hearing of daughter’s possible arrest, but not reasonable to expect an inculpatory response bc they weren’t “in his face” about getting the warrant for the daughter]
· Direct v Indirect Statements

· Direct ( more likely interrogation [US v Soto: accusations of misconduct made directly to suspect was interrogation]
· Indirect ( less likely interrogation 
3.  Miranda Doesn’t Apply to Undercover Activity
· Miranda doesn’t apply to undercover investigations: Brightline rule [IL v Perkins]
· If someone doesn’t know talking to police, don’t have police dominated atmosphere central to Miranda.  [take risk when make incrim statements to 3dP]
· Even when Miranda doesn’t apply, fall back on DPC/voluntariness [Fulimante: Jail threat]
4.  Miranda Protection Applies to all offenses
· No distinction btwn felonies and misdemeanors for Miranda rights.  [Berkemer v McCarty]
· Rationale: Officers often don’t know which it is. 
5.  Miranda Warning Needs to Reasonably Convey Info [Doesn’t need to be verbatim]
· Police just need to provide suspect with gist of warnings—not verbatim.[CA v Prysock]
· HOWEVER, Warning can’t be ambiguous or confusing [CA v Connell]
6.  Application of Miranda Safeguards to Custodial Interrogations of Foreigners Conducted Abroad
· Miranda doesn’t apply to interrogation by foreign officials conducted abroad
· Miranda does apply to foreigners who are interrogated abroad by American law enforcement officers. US v Bin Laden
· Miranda protections must be provided to replicated to the max extent reasonably possible if suspect subject to custodial interrogation in US  
E.  Waiver of Miranda Rights
1.  Waiver and Right to Counsel 

· An accused may waive the rights to silence and counsel, 
· BUT only if, rights are waived “voluntarily, knowingly and intelligently.”  
· Question of fact based on totality of circumstances
· No express or written waiver is required to waive Miranda rights [NC v Butler]

· But, must be sufficient evidence suspect understood rights and vol waived them.  
· Waiver of Miranda must be Knowing and Voluntary: [Moran v Burbine]
· (1) Knowing: 
· Waiver made with full awareness both of the 
· (a) nature of the right being abandoned, and 
· (b) general consequences of decision to abandon the right.  
· Suspect must ACTUALLY understand warnings (obj appearance irrelevant) 
· [Smith v Zant: Waiver not voluntary when def had iq of 65, under stress and warnings only read to him once]
· [US v Garibay: Language barrier means waiver not knowing: suspect had D+  English grades, Spanish, borderlne retarded]
· Suspect doesn’t need to know all consequences of waiver 
· Doesn’t need to know type/scope of questions 
· Suspect doesn’t need to know that earlier confession was inadmissible [OR v Elstad]
· (2) Voluntary: 
· Relinquishment of right must have been product of free and deliberate choice 
· Involuntary if coercive police activity (like in DPC voluntariness standard) [Co v Connelly]
· No intimidation, coercion or deception by the state officer. 
· Police State of Mind Irrelevant as Long as Not Coercive
· [Moran v Burbine: Waiver valid although police acted deliberately in depriving suspect of info concerning counsel’s attempt to reach him.  Also, suspect never knew counsel had been retained to represent him.]
· Conditional Waivers Must be Respected: 

· If suspect gives conditions, and police comply with those conditions can have effective waiver.  [CT v Barrett: Suspect would talk, but wouldn’t give written statement; Bruni v Lewis: Agreeing to talk about X but not Y]
· Waiver Valid Despite Not Knowing of Lawyer’s Efforts to Contact the Suspect: 
· Waiver valid despite not being informed that an atty sought to contact him.[Moran v Burbine]
· Need to warn person about right to counsel, but don’t need to tell them there really is someone who wants to represent them

· Police State of Mind Irrelevant
· Right to Counsel Doesn’t Come into Effect Under Miranda until Suspect Invokes Right
· It is the suspect who has the right to counsel under Miranda’ and that right doesn’t come into effect until the suspect invokes the right.  
2.  Waiver of Right to Silence After Invocation of Miranda Rights
· When a suspect has initially invoked his rights, and then waives, the gov’t must show that this change of mind came from the suspect, not from the gov’t.
· Invocation of the Right to Silence Must Be “Scrupulously Honored”
· Invocation of right to silence needs to be clear and unambiguous.
· When make an ambiguous statement, police can keep questioning.
· “If indiv indicates in ANY manner, at ANY time prior to, or during questioning, that he wishes to remain silent, the interrogation must cease.  
· Any statement taken after the person invokes his privilege will be product of compulsion, subtle or otherwise.”
· Although Right to Silence Must be “Scrupulously Honored,” Miranda isn’t a per se bar to resumption of questioning [MI v Mosley]
· No per se bar to resumption of questioning

· However, ct won’t tolerate multiple attempts. 
· Scrupulously Honoring an Invocation of Silence

· Req only applies if def’s invocation of the right to silence occurs in the context of custodial interrogation.  
· Most important factor 
· Whether officers gave suspect a cooling off period after he invoked his right to silence. [2 hrs: MI v Mosley]
· Best to give fresh Miranda warnings after cooling off time
· Evidence officers are scrupulously honoring the suspect’s right to silence
· Evidence that def knowingly and voluntarily waived his rights if a confession is obtained.  
· Can’t use tactics to demonstrate seriousness of situation after suspect invoked right to silence
· [US v Tyler: Confession excluded under Mosley after suspect invoked his right to silence bc officers used a tactic--put suspect alone in room w/ pic of murder victim.]  
· Right to Silence Must be Clearly Invoked
· Invocation of right to silence must be clear and unequivocal.  [US v Banks]
· If suspect’s invocation of right to silence is ambig, questioning may continue.  

· Confession will be admissible as long as its voluntary

· No add’l requirement that officers must cease interrogation and scrupulously honor def’s right to silence.  
· Invocation of 5thA Right to Counsel Must be Clear and Unambiguous

· Suspect must articulate desire to have counsel present sufficiently clearly that a reasonable officer in the circumstances would understand the statement to be a request for an atty.  [Davis v US]
· If the statement fails to meet the requisite level of clarity, officers don’t need to cease questioning of the suspect.  
· Miranda right to counsel can’t be invoked in advance of police interrogation [McNeil v Wisconsin]
· Request for counsel outside of custodial interrogation is likely a request for trial counsel protected by the 6thA.
· Post-Invocation Waiver to Right to Counsel: Suspect Must Initiate Communication 

· After Clear and Unambiguous Invocation of Counsel, no waiver of right UNLESS 
· (1) Suspect initiates communication. [Edwards v AZ: “What’s going to happen to me” isn’t an invocation]
· (2) Knowing and Voluntary Waiver under totality of circumstances [OR v Bradshaw]
· Unrelated Crimes: 
· When suspect invokes Miranda right to counsel not offense specific.[AZ v Roberson]
· Police can’t initiate interrogation re ANY Crime [Rule different for 6thA]
· When suspect invokes Miranda right to silence

· Court looks at whether right “scrupulously honored” and Conducts Multi-Factor Mosley analysis.  

· Which Constitutional Right to Counsel is Invoked?  
· A defendant’s request for counsel at “an initial appearance on charged offense/arraignment” is invoking 6thA right to counsel  [McNeil v Wisconsin]
· 6thA: offense specific and can ask about other crimes.
· After 5thA Invocation of Counsel, Police Can Interrogate Only If Counsel is Present 
· Police initiated interrogation after an invocation of counsel may occur only if counsel is actually present during interrogation. [Minnick v MS/Edwards]
· Exception: 

· If SUSPECT initiates interrogation, counsel need not be present.  

· Invoking Right to Counsel + Suspect leaves custody ( Police can initiate interrogation 
· “Continuous Custody Requirement”: Edwards protections won’t apply if after invoking the right to counsel, the suspect is released from custody.  
· Officers can approach the suspect when he is again brought into custody and interrogate him, no initiation by suspect is required

· Further questioning may violate rights in another way.  [ie custodial interrogation]
	
	Miranda rt. To Silence
	Miranda Right to Counsel
	6thA Rt to Counsel

	Post Invocation Waiver
	After invocation, can be waived if right to silence is “scrupulously honored” (cooling off) Mosley
	Suspect Initiated Only
	Suspect initiated only.  
Need clear and unambiguous invocation of right to counsel (Edwards/Jackson)


	Invocation Offense Specific
	Multi Factor Analysis Mosley (ct looks at whether same subject matter)
	NO
	Yes. Offense-specific

	Applies to undercover activity
	NO
	NO
	YES


V.  Confessions and the Sixth Amendment Right to Counsel

A.  The Massiah Rule

· All INDICTED defs possess a 6thA right to counsel when police/secret agents/informants are deliberately trying to obtain info from them.
· Using an informant to elicit incriminating statements from an indicted suspect, while he was free on bail, was a violation of the 6thA.  Massiah v US (SC 1964)
· Once adversarial proceedings have commenced that person is entitled to legal representation.  
· 6thA Right to Counsel Triggered by a Formal Charge
· Civil Case: Upon service of process
· Criminal Case: When formal charges are filed. 
· Can charge someone in complaint [requires pc by magistrate]
· Charged by grand jury indictment[make finding that PC that person named in indictment]
· Information

· Merely having retained counsel doesn’t trigger the 6thA prior to a formal charge (Moran v Burbine)

· If the def has been formally charged, his right to counsel is violated even if the def hasn’t established a formal relationship with a lawyer.  

· Use of Informants
· Informants MAY be permitted to investigate indicted defendants 
· Not permissible
· Using defs own incriminating statements against him at his trial
· Permissible
· Statements could be used to convict others
· Statements could be used against the def in an UNRELATED trial
· McDade Amendment: Federal Prosecutors/Undercover Officers with JDs  must adhere to the rules of where they practice

· DOJ complained chilled undercover operations.  

· A suspect who is NOT-INDICTED (no formal charge) has no 6thA Right to Counsel
· An suspect who is in custody, but not indicted, doesn’t have a 6thA right to counsel (Has 5thA right to counsel)
· A person is not an accused, and therefore, has no 6thA right to counsel, until he has been formally charged by the state by way of indictment or another formality.  (Kirby v Ill)
B.  Obtaining Information from Formally Charged Defendants
· “6th A prohibits the deliberate elicitation of incriminating statements from a suspect who has been formally charged, in the absence of counsel..”  [Brewer v Williams: Christian Burial Speech Case]
· Determine whether reasonable person would find it likely that a planned course of conduct would lead to elicitation of incriminating information from the formally charged def.  

· Mere fact that a def confessed was not enough to prove the def’s intentional relinquishment or abandonment of this right.  

· How SC accesses a state case

· A defendant may file a federal habeas corpus action upon reaching State SC, to bring case to federal side.  
C.  Use of Undercover Officers and State Agents

· 6th A limits use of undercover officer [Contra: 5thA doesn’t limit use of undercover officers)
· Use of Undercover Gov’t Officers/Gov’t Informants ONLY Permissible if Passive
· Can’t be a knowing and voluntary waiver of 6thA right in context of undergov’t agent/informant when gov’t is being proactive [US v Henry]
· UNLESS the informant is a passive listener and doesn’t stimulate conversation [Kuhlmann v Wilson]
· Non-Gov’t Informants Permissible
· Someone was working in an entrepreneurial capacity, and was not deemed to be a state agent for 6thA.[US v Watson]
E.  Waiver of Sixth Amendment Protections

· Waiver needs to be knowing and voluntary in both 6thA and 5thA.
· Waiver of 6thA Rights could not be found merely bc a def was warned of his rights and subsequently confessed.  

· Determining whether waiver voluntary:
· Waiver form
· Seeing if person cooperated when made statement
· Was confession lengthy and detailed.
· Waiver of 6thA rights after Receiving Miranda Warnings

· Giving Miranda rights will establish that 6thA waiver was knowing.[Patterson v IL]
· 2 Exceptions: 
· Suspect wasn’t told a lawyer was trying to reach him
· 6thA waiver Invalid

· 5thA Waiver Valid [Moran v Burbine]
· Conversation btwn undercover Police Officers

· 6thA/Indicted suspect: Questioning is prohibited and a 6thA waiver wouldn’t be found.  

· 5thA/Unindicted suspect: No Miranda violate [ILL v Perkins]
· Waiving the 6thA Right to Counsel after Invoking It

· Once a suspect CLEARLY invokes his 6thA right to counsel, a suspect waives his rights by INITIATING contact with police, under Edwards v AZ. [MI v Jackson]
· Waiver as the Crimes Unrelated to the Crime Charged: 
· 6th A Right ( offense specific

· Can question about other offenses

· Miranda ( not offense specific
· Once suspect invokes Miranda, can’t question him anymore as to anything 
· If a suspect invokes his 6thA rights, the police can’t initate questioning about the crime charged, but police can initiate questioning about unrelated crimes IF they obtain knowing and voluntary waiver of MIRANDA rights.
· Which Crimes Are Related to the Crime Charged

· SC has declined to extend the 6thA right to counsel to offenses that are closely related factually to the offense charged [TX v Cobb]
· When the 6thA right to counsel attaches, it does encompass all offenses that would be considered the same offense under Blockburger bc they have the same elements.  

· Essentially, any time have lessor offense, come out diff under Blockburger. 

CHAPTER 4: IDENTIFYING SUSPECTS

· Absent waiver, the 6thA requires counsel to be present at a lineup or a presentation of the suspect alone conducted after formal charges have been filed. US v Wade
· Rationale: A lawyer’s presence gives him more information for cross-examination purposes

· Per Se Exclusion of Line-up ID
· Post-Indictment, in-person identifications that take place absent counsel are pre se excluded from trial

· In Court Identifications MAY BE permissible
· Although a witness’s out-of-court identification is excluded from trial, same witness may make an in-court identification IF

· Pros proves by totality of the circumstances 

· The in-court identification was independent of the previous illegal line-up. 

· No 6thA right to counsel during photographic array conducted either before or after formal charges are filed.  US v Ash
· Rationale: An accurate reconstruction of a photographic array is possibl at trial.  

· Note that police officers can be suggestive as to the photo ultimately chosen

· DPC is a safety net in situations where the 6thA doesn’t apply (no formal charges), but police suggestiveness creates risk of mistaken ID.  Kirby v Ill
· If police are doing something overly suggestive (even if no right to counsel) DPC still applies.
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