Criminal Procedure Outline – Kerr, Spring 2010


I. SOURCES OF LAW

A. most US criminal procedure law is judge-made Constitutional law

1. different than most of rest of world, where statutory

2. binding on law enforcement at every level

B. history of rights

1. early common law

i. at first, criminal trials should involve criminal defendant being put on the stand and asked whether he committed crime, jury to decide whether telling the truth

ii. no defense lawyers allowed – thought that they would just mislead the jury

iii. judge the 1st person to question the defendant

iv. no police, so little investigation – defendant the only source of info

2. around 1700 – right to hire defense attorney (not provided)

3. around 1750 – abuses by English king

i. using legal system to go after political opponents

ii. general warrants – unrestricted power to officials on king’s directive

iii. writs of assistance – enforce customs laws (very unpopular)

4. 1770s – American Revolution, US Constitution

i. Bill of Rights responds directly to English king’s abuses

ii. 4th Am. – no unreasonable searches or seizures; warrants only on probable cause and no general warrants (must be specific)

iii. 5th Am. – cannot be compelled to be a witness against yourself

iv. 6th Am. – trial rights (speedy, jury, etc.); assistance of counsel

5. growth of police force

i. at first, local constable and king’s officials

ii. organized departments not until 19th century in London

iii. federal law enforcement takes off during Prohibition Era (1920s)

6. originally, Bill of Rights only to states, Barron v. Balt. (1883); state constitutions the only check

7. 1868 – 14th Am. ratified

8. 1873 – Slaughterhouse Cases take minimalist view of 14th Am. privileges and immunities

9. 1930s-1950s – SCOTUS toying with Due Process Clause to restrict states through the Bill of Rights

i. Powell v. Alabama (1932)

a. facts – Scottsboro boys, falsely accused of raping white women; charged with capital crime, not given a lawyer until the day of the trial; becomes national scandal

b. holding – violates 14th Am. DP, which is meaningless without a lawyer (can’t say 6th Am. violated directly b/c doesn’t apply to the states)

· selective incorporation approach

ii. Palo v. CT (1937) – rights incorporated if “implicit in concept of ordered liberty

iii. Adamson (1947) – “required by immutable principles of justice as conceived by a civilized society”

iv. Duncan (1968) – “fundamental to the scheme of American justice

v. Rochin (1952) – police forcibly pump suspect’s stomach to get the drugs he swallowed; police conduct that “shocks the conscience” violates DP

10. 1960s – Warren Court, procedural revolution

i. 4th Am. incorporated – Wolf v. CO (1949) incorporates, Mapp (1961) recognizes remedy for violation

ii. 5th, 6th Am. incorporated

iii. 2nd Am. incorporated?

a. Heller – striking down DC handgun ban; individual right to own handgun in your home for self-defense

b. McDonald v. City of Chicago (pending) – does this same rule apply to the states? never before addressed b/c never recognized as individual right

· note: asking to undo Slaughterhouse and incorporate under P&I instead of DP

C. modern framework

1. uniform system of criminal procedure

2. federal investigations – 4th, 5th, 6th, 14th Am., federal supervisory power

3. state investigations – Ams., state constitutions, state statutes

D. policy – should criminal procedure law be made by legislatures?

1. judges might be more dynamic, and case or controversy req. means specific instead of global answer

2. legislatures more democratic, but felons don’t vote (no criminal lobbying groups) and politicians want to be “tough on crime”

E. general test

1. what triggers the right?
2. what is the right?
3. what’s the remedy if right violated
II. 
THE 4TH AM: SEARCHES AND SEIZURES

A. policy
1. usually judges concerned with

i. practical law enforcement setting

ii. balancing public/private interests

iii. rules for different factual situations

2. Justice Scalia hates 4th Am. b/c standards rather than rules, hates judges deciding what’s “reasonable” – although wants to return to common law (but usually few allies)

B. What is a “Search”?

1. case overview

i. Katz – bugging pay phone (search)

ii. Kyllo – thermal imager on home (search)

iii. Bond – squeezing duffel bag (search)

iv. Dunn – open fields/physical land (not a search)

v. Greenwood – trash left out by curb (not a search)

vi. Caballes – dog sniff on car (not a search)

vii. Fla. v. Riley – aerial surveillance (not a search)

2. pre-Katz precedents

i. 1928 case – wiretapping not a search

ii. Ex Parte Jackson – opening your mail is a search

iii. Goldman – not a search if govt eavesdrops on neighboring room using detectaphone b/c no actual entry; must enter into “constitutionally protected area” to be a search

iv. Silverman – search when govt drills hole in wall to listen through heating duct b/c entering the area
3. Katz v. US (1967) (p. 254)
i. facts – govt investigating D for unlawful betting; D calls in bets from pay phone; FBI taped off 2 phone booths and mic-ed the 3rd
ii. govt argues – 
a. phone booth not a constitutionally protected area
b. agents relying on Goldman b/c similar to detectaphone
iii. holding (Stewart) – is a search
a. “4th Am. protects people not places” (not really true)
b. “vital role of public telephone in public communications” (probably no longer true)
c. implicitly focusing on way to regulate police
d. note: reasoning of opinion vague – justices had voted the other way in conference, law clerk may have written vague on purpose to get them to agree
iv. dissent (Black)
a. compares to eavesdropping, and says Framers did not intend to stop this
v. concurrence (Harlan) – (most important in retrospect)
a. reason expectation of privacy (REP): subjective AND objective
· obj. requirement
· reasonable, one “society is prepared to recognize”

· subj. requirement is really objective too
· Harlan describes as “exhibited subjective expectation of privacy”
· would be very hard for govt. to prove purely subjective
b. inside/outside distinction
· if exposed to public = no REP
· practicalities don’t matter, ex: even if know someone likely to break into your apt, still have reas. expectation
4. post-Katz cases
i. 4th Am. protects business as well as home, if enclosed workplace
ii. no 4th Am. protections in prison b/c govt. necessity
5. Bond (2000) (p. 265)
i. facts – bus passenger with soft duffle bag full of drugs, govt squeezes and discovers them
ii. holding – unreasonable search, violated his REP
6. Kyllo v. US (2001) (p. 265)
i. facts – govt used thermal imager to scan D’s home (without warrant), detected high heat concentration from lamps used to grow weed
ii. holding (Scalia) – unreasonable search
a. obtaining info that couldn’t otherwise have been obtained without physical intrusion

b. where technology in question is not “in general public use”

· note: criterion must inevitably change over time

c. doesn’t really apply REP test (Scalia thinks it’s arbitrary)

iii. dissent (Stevens) – police just collecting info outside the home, “off the wall”

iv. aftermath
a. police can use electronic tracking devices so long as it only provides info that could have obtained through other const. means => movement along public streets (could used traditional visual surveillance) vs. movement into home or office

7. US v. Dunn (1987) (Supp. p. 10)

i. facts – DEA looking for drug lab; agents enter D’s secluded property (0.5 mile from road to property); agents climb over several barbed-wire fences and look through window of barn (no entry)

ii. holding – not a search b/c no REP

a. “curtilage” (protected by 4th Am.) vs. “open fields” (not protected)

· curtilage = area around home that is effectively “inside”; practical necessity b/c otherwise cops could just surround your home

· open fields doctrine = 1-page Holmes opinion, citing Blackstone who said only burglary if involving things surrounding the home

b. 4-factor test to decide which one

· proximity to the home

· whether included in enclosure

· nature and uses of area (intimate activities of the home?)

· steps taken to protect from observation

iii. dissent – farm building is domestic, more like a home

iv. policy – why open fields approach?

a. alternative is equating search with trespass

b. but then protected area would be huge, might mean law enforcement could only enter public property

8. 
CA v. Greenwood (1988)
i. facts – investigating drug trafficking, agent had trash collector deliver suspect’s garbage to her once a week for 2 months

ii. holding – not a search; D putting it out on street and expecting a 3rd party to take

iii. dissent – search; REP b/c 

a. enclosed bag

b. but note: this creates major line-drawing problem- when can police perform warrantless search, at dump? on way to dump?

iv. Compare Greenwood with Kyllo
a. can glean “private facts” about home from trash, like in Kyllo (“lady of the house takes her evening bath”) – but real-time vs. time delay

b. new tech in Kyllo vs. old-fashioned police-ing in Greenwood
9. Caballes (2005) (page)
i. facts – D pulled over for speeding; another officer showed up with drug-sniffing dog, who finds drugs in car

ii. holding – dog drug sniff not a search; test = whether within reasonable time of traffic stop

a. D doesn’t have REP in the drugs – dog only trained to sniff narcotics, only piece of info obtained is whether there are drugs

b. similar to another case where cops broke open packet of drugs to test whether they were drugs – not an unconst. search b/c don’t have property interest in drugs since illegal to possess them

iii. Compare Caballes with Kyllo
a. limited info revealed with dog sniff

b. setting, home vs. auto

c. old-fashioned dog method vs. new fangled heat sensor

10. FL v. Riley (1989)
i. facts – D growing weed in greenhouse near home, police spy from helicopter flying 400 ft. overhead

ii. holding (plurality) – not a search; govt legally flying in public airspace, just seeing what anyone else could who was flying over the property

iii. concurrence (O’Connor) – Q should not be legality of flight, but whether flights common enough that D wouldn’t have REP

11. Kerr’s 4 Models of 4th Am. Protection – different ways of assessing REP

i. probabilistic model

a. looks to chances item discovered would maintain privacy based on prevailing social norms and practices

b. used in Bond v. US – squeezing the duffle bag; don’t expect people to feel your luggage in that way

c. rejected in Caballes – K9 sniffing drugs in car; legit expectation of privacy is normative question not probability

ii. private facts model

a. looks at nature of info obtained, whether private or not

b. used in Caballes – K9 sniffing drugs in car; no REP in presence or absence of contraband, info itself not entitled to privacy

c. rejected in Arizona v. Hicks
· facts – govt agent going through the apt. where shot had been fired, sees expensive stereo equipment he suspects is stolen; lifts up turntable to see serial number

· govt argues – serial # not private info

· holding – search

iii. positive law model
a. whether govt violated some law outside 4th Am. to get to observe what it observed

b. used in FL v. Riley – helicopter legally in airspace, so no REP

c. rejected Cal. v. Greenwood – trash case; rejects arg. that state law said privacy interest in trash

iv. policy model
a. looks directly to whether govt conduct should be regulated as a matter of public policy – balance pros/cons of regulating and not regulating under 4th Am.

b. never rejected, although sometimes ignored

c. used in Hudson v. Palmer – inmates don’t have legit interest in privacy b/c govt necessity

v. multiple models co-exist

a. police have so many different ways to search, 4th Am. jurisprudence has to be flexible b/c court is using as universal tool to regulate everything (beside interrogations)

b. court takes on job of determining what police practices are desirable, must come up with way to say what practices are reasonable without a warrant

c. but SCOTUS doesn’t want to just announce “policy model” b/c lower courts can’t know what to balance – would become arbitrary and inconsistent

d. courts reason by analogy, often use models without explicitly evoking

C. What is a “Seizure”?

1. “meaningful interference with possessory interest in individual’s property”

2. can seize something

i. without searching it

ii. without touching it – ex: govt controlled, taking it out of stream of delivery

iii. by copying data? – depends how you define possessory interest; not altering your email account or stopping you from using, but taking away your exclusive use right

iv. but low-level won’t be regulated by 4th Am., as long as govt not breaking into private space or taking control of things

3. Seizure of a Person
i. Brendlin v. CA (2007)
a. facts – police pull over car without any good reason; officer recognizes passenger as possible parole violator; eventually arrested him and found drugs

b. issue – when cop pulled over car, did cop “seize” passenger?

c. test = “terminated or restrained person’s freedom of movement”

· whether reasonable person would feel free to leave the scene

· cop uses actual force

· cop uses show of force

d. holding (unanimous) – this is seizure of passenger, who may challenge const. of stop

· reasonable person standard similar to tort law (normatively good judgment)

· control is required (if suspect running away, not seized)

· for how long? seized until officer lets you go

· here, passenger was unlawfully seized b/c police had no reas. suspicion to stop the car

ii. Winston v. Lee – cops removing bullet from robbery suspect, even with warrant not allowed to 

D. 
Probable Cause (“PC”)

1. overview

i. 4th Am: “no warrant shall issue but upon probable cause”

a. for search – to believe that there’s evidence of a crime or contraband

b. for arrest – to believe person committed an offense

ii. fact-intensive inquiry – practical, commonsense assessment of whether evidence is enough

iii. will never be certainty – “fair probability”

iv. judge cannot consider the fact that he knows outcome of search

2. Spinelli v. US (1969) (p. 282), overruled by Gates
i. facts – suspected bookie

a. #1: drove back and forth btwn St. Louis and Illinois

b. #2: had 2 phones in apt (of Grace Hagen) with 2 specific phone #s

c. #3: known as bookie by the feds

d. #4: “confidential and reliable” informant says Spinelli a bookie using those #s

ii. holding – no PC

a. note: #3 alone would never be enough (SC calls “bald and un-illuminating assertion”)

b. uses Aguilar test for whether informant’s statement enough:

· (1) veracity/reliability of informant (in past or in this case)

· (2) facts showing basis of informant’s knowledge

c. here, only thing proving informants reliability is affiant’s stmt that he’s reliable (but note: facts seem to corroborate informant’s story)

iii. says consistent with Draper v. US (1959)

a. facts – previously-reliable FBI informant said Draper trafficking in heroin

· did not provide basis for knowledge

· but said D would return to Denver by train on 1 of 2 days, wearing specific clothes (described with “minute particularity”)

· police intercepted D at train station on right day, wearing those clothes

b. holding – PC, Spinelli says b/c info sufficient to corroborate that informant had adequate basis for knowledge (meeting 2nd prong)
3. Illinois v. Gates (1983) (p. 285)

i. facts – anonymous letter to police accusing Sue and Lance Gates of importing drugs to FL and selling them

a. #1: letter facts, which police then corroborate:

b. #2: Gates exist and live at that exist

c. #3: reservation to fly to FL

d. #4: Mr. Gates flies to FL

e. #5: Mr. Gates goes to hotel room, registered to Susan Gates

f. #6: Mr. Gates drives No. with unidentified woman in Mercury with Ill. plates

g. (govt gets the warrant)

h. #7: back home, searched and drugs seized

ii. holding – there is PC

a. rejects Spinelli-Aguilar test => now “totality of circumstances” test
b. Spinelli factors important, but too inflexible for circumstances where police can corroborate informant’s info
c. probable cause = practical, common sense judgment that “fair probability” exists on the facts”; more like equity than percentages

iii. 
dissent (Stevens)

a. discrepancies btwn letter and facts mean not reliable – letter said Sue would fly back, but in fact she drove back with Lance (not consistent with having $100K of drugs in their basement, as informant claimed)

b. note: are discrepancies enough to suggest that letter-writer doesn’t know what he’s talking about or is lying? – sense of person writing the letter becomes important

4. Maryland v. Pringle (2003) (p. 301)

i. facts – police pull over car for speeding at 3AM in Baltimore

a. driver, front passenger (Pringle), back passenger

b. consent search: $700 in glove, 5 baggies of drugs behind backseat armrest

c. none will claim ownership, so all 3 are arrested, next day Pringle confesses

ii. D argues – here was PC for driver (in control of vehicle) and passenger in backseat (b/c he was closes to where drugs found), but not for him

iii. holding – PC b/c likely everyone in car is in constructive possession
a. distinguishes Ybarra (PC to search bar does not confer PC to search patrons there) b/c car is smaller/more intimate space; far more likely that car occupants know each other and engaged in common enterprise

b. especially since – 3AM, only 3 people in car, private car (not taxi, etc.)

E. Search Warrants

1. arrest warrants => particular suspect, based on probable cause committed offense

2. search warrants => particular place for particular evidence, based on probable cause to believe evidence or contraband is there

3. facial validity
i. 4th Am: “upon probable cause, supported by oath or affirmation, and particularly describing the place to be searched and the persons or things to be seized”

ii. detached/neutral magistrate must sign

a. implied const. requirement

b. no vested interest in warrant being executed (ex: can’t be paid based on issue)

c. judge, not chief of police

iii. PC (see supra)

iv. particularity

a. place to be searched

· specific place, i.e. house or individual apt

· occasionally more general, but usually not

b. thing to be seized

· can’t be “all evidence of crime”

· but don’t need exact description of item

4. execution of warrant

i. mix of common law, statutory, and const. rules (ex: FRCP 41)

ii. within 10 days (or similar period)

iii. must be executed in the daytime

a. exceptions for necessity or emergency (note: exempt from warrant at all?)

b. ex: where evidence only there during the day

iv. knock-and-announce rule

a. 15-20 seconds normally ok, Banks
b. no exclusionary remedy, Hudson v. Michigan
c. police can skip if think would be dangerous or futile to do so (ex: think ppl inside are armed or will flush drugs)

5. 
can people found on premises be searched and/or detained?
i. normally not, Ybarra v. Illinois (1979)

a. facts – warrant to search tavern and bartender for heroin; frisk one of patrons which leads to belief that he has heroin; they search him more fully and find heroin

b. holding – initial frisk unconst.

· could not be justifed as part of execution of warrant (only bar and bartender)

· “mere propinquity to others independent suspected of criminal activity does not, without more, give rise to PC to search that person”

· not justified under Terry b/c no reasonable belief that D was armed

ii. but can temporarily detain/frisk on site for officer safety (Terry) which can include temporarily handcuffing on scene (Muehler v. Mena)

iii. note: can search incident to arrest if arresting

6. how broad can search be?
i. as necessary to find items described, where evidence might be located

ii. can include breaking open locks, closets, etc.

a. property destruction doesn’t violate 4th Am. if warrant is valid – but state law may provide remedy

iii. cannot look in places that physically cannot fit the evidence, Ross
a. but this is modest limitation – drugs can be anywhere, govt will often say looking for records stored on comp.

F. Plain View Doctrine
1. permits officer to make warrantless seizure of items officer sees while engaged in lawful arrest, entry, or search – note: doesn’t justify search to find, just seizure

i. Arizona v. Hicks (1987)

a. facts – police lawfully enter premises from which shots fired; notice high-end stereo equipment out of place in squalid apt; lift speakers to read serial numbers, radio to HQ; check confirms they are stolen and police seize

b. holding – illegal search

· serial # not in plain view

· scope of legal search did not call for lifting speakers in this manner

· but note: merely reading serial #s was not a seizure (didn’t meaningfully interfere w/ possessory interest)

2. does govt state of mind matter for plain view exception? no.

i. Horton v. California (1990) (Supp.)

a. facts – police sought warrant to search house of suspected armed robber; requested that both stolen coin collection and weapons be included, but magistrate issues warrant only for proceeds including 3 specifically described rings

· during search, police discover weapons and clothing IDed by the victim

· police testified that, while searching for proceeds, was interested in other evidence connecting D to robberies

b. P argues – police most notice “inadvertently” for plain view to apply

c. holding – inadvertence not necessary
· (1) legit search

· (2) evidence in plain view

· (3) incriminating nature is immediately apparent

· no invasion of privacy since already have right to be there

· reluctant to hinge 4th Am. right on subjective state of police officer

· thinks only modest expansion (but note: true for digital evidence?)

3. 
policy – implications of Horton
i. means govt can use pretext of lower-level crime to search for evidence of something more massive

ii. biggest limit is that illegal nature must be “immediately apparent”

iii. also, police incentives to include all items in the warrant

a. means can look for it, rather than just hope for plain view

b. if small or easily concealed, can significant expand scope of permitted search

G. Warrantless Arrests and Searches of Persons

1. seizure of person = where reasonable person doesn’t feel free to leave

2. 4th Am. right to prompt post-arrest hearing to determine probable cause, Gerstein (1975) (p. 331)

i. presumptively 48 hours, Riverside v. McLoughlin
3. when police can arrest without warrant - PC
i. US v. Watson (1976) (p. 322)

a. facts – informant told postal inspector that Watson dealing in stolen credit cards; inspectors followed informant to mtg w/ Watson, where informant signaled Watson had the stolen cards; inspector arrests without warrant (though had time to get one)

b. holding – govt didn’t need warrant

· historical precedent (CL/state)

· arrest warrant required only for misdemeanors not committed in officer’s presence

· PC sufficient for felonies

· to arrest, officer just needs PC to believe guilty of offense

c. dissent (Marshall) – need warrant except in emergency

ii. Atwater v. City of Lago Vista (2001) (p. 339)

a. facts – P arrested for not buckling seatbelt; max penalty for driving with seatbelt is a fine; P and officer knew each other; sues officer under §1983

b. P argues – should only be allowed to arrest for jailable offenses

c. holding (Souter) – warrantless arrest for misdemeanor is const.
· preference for bright-line rule

· rejects P’s proposed rule – police might not know what’s jailable, might depend on factors not knowable at arrest site (ex: weight of drugs, whether 1st offense)

· “dearth of horribles demanding redress” – other checks

· political accountability of local police officials

· really abusive arrests are very newsworthy

· peer pressure, every officer must bring in person for booking and explain why arresting

d. dissent (O’Connor +3)

· if fine-only misdemeanor, officer should issue citation unless meats reasonableness requirement (specific and articulable facts)

· grave potential for abuse

iii. policy – what are possible rules for arrestable offenses?

a. probable cause + jailable offense

· majority objects that police officer might not know what’s jailable b/c often depends on facts unknowable at time of arrest

b. probable cause + arrestable offense under state law

· note: VA v. Moore (2008) – what if state law says you can’t arrest someone for that offense? SC says still might be const., 4th Am. doesn’t care what state law says – what matters is reasonableness, and if something is a crime then arrest is reasonable (if have PC)

c. 
whether person represents ongoing threat to public safety

· majority objects b/c a very hard judgment to make

d. arrest not based on illegitimate motives

· objective or subjective? SC has generally had strong anti-subj. p.o.v.

e. just PC

4. when police can do traffic stop – PC
i. Whren v. US (1996) (p. 344)

a. facts – plainclothes officers in DC high drug area; suspicious of van sitting at stop sign, made sudden right without signaling and sped off; at red light, officer approached and saw passenger with hands in 2 large bags of crack

· note: officers not at all interested in traffic violations, only drugs

b. holding (unanimous) – police can stop for any traffic violation, as long as have probable cause that traffic law has been violated (regardless of actual motives of police officer in pulling over)

5. search of person incident to arrest
i. US v. Robinson (1973) (p. 334)

a. facts – arrested for driving without a license, pat-down discovers crumpled up cigarette package; cop doesn’t know what’s inside but sure it isn’t cigarettes; looks inside and finds heroin

b. holding – heroin not suppressed

· there was no PC for search of person, but this is not required for search incident to lawful arrest

· arrest for any crime allows search of person – no case-by-case evaluation about whether person seemed dangerous or what being arrested for

· justifications

· disarm/police safety

· collec evidence

c. dissent (Marshall) – would use reasonableness test

ii. policy – why this rule?

a. reasons officers might want to search

· #1: safety (note: nearly always valid)

· #2: evidence of unrelated crime

· #3: evidence of arresting crime

· like substituting PC to arrest person for PC to search them

· warrant-less search

b. hard to craft rule that allows #1 and #3 but not #2 (dissent claims reasonableness test would do this)

iii. scope = anything “on the person” of arrestee

iv. timing

a. govt must actually make arrest (can’t base on power to make arrest)

b. can be before arrest, as long as arrest follows “quickly on the heels,” Rawling
c. anytime after in custody (“incident to arrest” is fiction)

6. policy – total effects of Atwater + Whren + Robinson
i. means police can pull over and search pretty much any human driver

ii. doesn’t matter if

a. police have subjectively bad motives

b. whether de minimis traffic violation (1mph over)

7. 
excessive force claims
i. civil liability under 4th Am. – balancing test

ii. note: remedy is not motion to suppress b/c no evidence discovered

iii. TN v. Garner – suspect fleeing police, officer shot him; court says excessive force; private tort action

iv. Scott v. Harris – 8-mile, 100-mph car chase, officers run D off road and is badly injured; court says not excessive force b/c driver dangerous to others so reasonable for officers to try to disable him

H. Warrantless Entries and Searches of Premises

1. default rule = entry into home requires a warrant

2. entrance into home to make arrest – need some kind of warrant 

i. Payton (1980) (p. 364)

a. facts – police had PC to believe crime had been committed and PC to believe suspect was inside a home (lights and music playing)

b. holding – unless exigent circumstances, govt needs either search or arrest warrant to enter home

· arrest warrant provides less protection, but still involves interposition of neutral magistrate, so justifies limited entry for purpose of arresting

ii. Santana (2d Cir. 1976) (p. 368) – police warrantless-ly arrest D while in doorway getting pizza; split, but holds arrest ok b/c in a public place

iii. Steagald (1981) (p. 369) – using arrest warrant to enter D’s friend’s home where think D might be hiding; court said unconst. b/c arrest warrant for D doesn’t cover entry of D’s friends home

3. exigent circumstances excusing lack of warrant

i. objectively reasonable in light of emergency (evid. destruction, public safety)

ii. fact sensitive and objective (actual subjective intent of officer doesn’t matter)

iii. must be limited to the exigency – ex: if worried about destroying evidence, can seize evidence but can’t search it

iv. public safety
a. Stewart (2006) – court upholds officers breaking into house to stop brutal fight they see through the window; countervailing concern of preventing injury
v. hot pursuit doctrine
a. Warden v. Hayden (1967) (p. 368) – court upholds “hot pursuit” of robbery suspect who had entered 5 mins. earlier

b. Welsh v. Wisconsin (1984) (p. 368)
· facts – witness saw D drive car into field and leave it there, walking erratically; govt goes into home to arrest him without warrant
· govt argues – exigent circum. b/c blood-alcohol level would deplete
· holding –unconst.
· only non-criminal traffic offense
· actual need for evidence was modest
· unlike Hayden, where had to catch burglar in order to ID him – here, had D’s car so easy to find him
· plus might’ve been able to prove drunk driving without blood-alcohol level

vi. 
securing home while awaiting search warrant
a. Illinois v. MacArthur (2001) – 

· facts – wife tells police that husband has drugs under sofa; while police waiting for warrant (2 hours) they won’t let the husband in except under supervision

· holding – this reasonable seizure

· police had P to believe drugs were inside

· good reason to fear D would destroy evidence if unsupervised

· made reasonable efforts to reconcile law enforcement eneds with D’s privacy (neither searched or arrested prior to warrant)

· limited period of time

· note: somewhat unclear if seizure of home or seizure of D
4. scope of home search incident to arrest

i. Rabinowitz (1950) – had authorized full search of apt when D arrested in apt

ii. Chimel v. CA (1969) (p. 353)

a. facts – police had arrest warrant for burglary of coin shop

· wife let police into house before D was home, they waited until D arrived

· D refused consent to search, but police searched anyway, wife opening drawers and moving things around

· police found and seized coins

b. holding – search unconst., overrules Rabinowitz
· arrest warrant doesn’t carry search power beyond power to enter home can only search arrestee’s person and area within his immediate control

· rationales – police safety, destruction of evidence

· area within immediate control = fact-intensive Q, exact scope uncertain

· from where might gain possession of a weapon

· same room where arrested

· even if D in handcuffs, within a couple of feet

· note: often doesn’t matter b/c in many cases govt will get search and arrest warrant together

iii. protective sweep doctrine (for people, not evidence)

a. arrest must be inside the house – arrest on porch does not justify entry for protective sweep of the house, Vale v. Louisiana (1970)
b. MD v. Buie (1990) (p. 357)

· (1) without any cause – can make “cursory inspection” to determine whether people there; spaces immediately adjoining place of arrest that could harbor a person

· (2) with reasonable belief (based on articulable facts) that another area harbors a dangerous person – more extensive sweeps

c. lower courts apply pretty broadly (ex: lifting up mattress!)

I. Warrantless Seizures and Searches of Vehicles and Containers

1. auto exception – PC to believe evidence of crime in car justifies warrantless search

i. Carol (1925)

a. facts – Prohibition; cops rip into car upholstery to find alcohol

b. holding – const.; govt didn’t need warrant

· historical/originalist argument re: treatment of ships at time of framing (boats could be searched for customs matters without a warrant)

· thinks cars are modern equivalent of ships

ii. 
policy – is auto exception valid?
a. Carney reasoning – nowadays can get warrant quickly via cell phone; circular arg. (lesser expectation of privacy exists b/c of auto exception!); “lesser”? like less pregnant

b. more important Q is should there be lesser expectation of privacy

c. pro – person brings car into public, like walking down the street

d. anti – but like walking down street w/ wrapped package (reas. expectation)

e. rule trying to restore pre-automobile balance in terms of what police can see

f. best arg. probably just that better than alternatives

iii. policy – practical effect
a. more searches b/c police able to do without warrant

b. incentives for police to enforce criminal laws through auto stops (unlimited under Whren)

c. rules about what they can ask

· but can ask “are there drugs in the car?”

· if person says “maybe” = probable cause to search the car

d. can always get driver out of the car for officer safety

e. result = 1/3rd of 4th Am. cases start with auto stop

2. what’s car for automobile exception? – anything that moves
i. CA v. Carney (1985)
a. facts – dodge mini motor home (little apt on top of a truck); police suspect resident trading weed for sex; surveillance saw youth accompany D into motor home and spend 1.25 hours inside; youth told police on exit that he received weed in exchange for sex; police entered without permit and searched

b. holding – mobile home fits automobile exception, had PC so search ok

· not every mobile home is car – it’s basically anything that moves

· policy considerations behind:

· cars are easily moved (like exigent circum., might get away)

· lesser/reduced REP in cars b/c already highly regulated

c. dissent (Stevens) – need warrant

· no exigent circumstances; there shouldn’t be general car exception

ii. courts have extended to other transportation – airplanes, bicycles, trains

iii. if applying to public transportation, rare to search more than 1-person area

3. property in the car – all can be searched as long as PC to search car
i. CA v. Acevedo (1991) (p. 376)
a. facts – police following package with PC to believe had drugs in it; D places package in trunk of his car

b. issue – can search car under auto exception, but what about package?

c. holding – can search package too

· adopts Ross rule – extensive search allowed

· any item inside car that could contain evidence

· can rip open upholstery body panels, etc.

· can open any container in the car

· otherwise dealers will just put stuff wherever police can’t search

· rejects Sanders rule (package in taxi governed by package rule not auto rule; need warrant)

d. aftermath
· weird result – car becomes “magic zone” where warrant req. disappears

· ex: locked attaché case less protected in trunk than in hand

ii. 
Wyoming v. Haughton (1999)
a. facts – purse of rear seat passenger left in car when police ask passenger and driver to step out of car

b. holding – police can search

· problem is coming up with exception for 3rd party property that wouldn’t spawn litigation about: whether officers should’ve known 3rd party property; whether 3rd party working in concert with passenger

iii. note: different rule if passenger takes with them out of car; but Terry rule might still let police search

4. search of car incident to arrest
i. Belton (1981)

a. facts – lone officer stopped speeding car with 4 occupants

· smelled weed and saw “Supergold” envelop => probable cause

· ordered occupants out of car, separated them, patted them down, not all handcuffed

· searched car, found cocaine in jacket in backseat

b. holding – when officer arrests auto occupant, may search interior (“passenger compartment”) of auto and any containers therein

· based on assumption that these will generally/inevitably be in “immediate control” area

c. dissent (Brennan) – claims majority rule would allow search even if arrestees locked in back of cop car – b/c majority didn’t respond, lower courts interpreted this way too

ii. Arizona v. Gant (2009) (Supp. p. 3)

a. facts – Gant arrested for driving with suspended license; after he’s in back of cop car and officers outnumber baddies,  search his car and find drugs

b. holding – unconst.

· rule: warrantless search of arrestees vehicle only if

· (1) arrestee within reaching distance of passenger compartment at time of search (not at time of arrest)

· narrow b/c officer unlikely to search car while arrestee is standing nearby, will move away for officer safety

· (2) reason to believe vehicle contains evidence of offense of arrest
· difference btwn “reason to believe” and “probable cause” = unclear

· (3) another warrant exception

iii. inventory search exception
a. Colorado v. Bertine (1987)

· facts – police arrested D for DUI; chose to impound car instead of park and lock on street; while waiting for tow truck, cop searched car to inventory contents, found backpack with cocaine

· holding – cocaine allowed, search OK

· inventory searches allowed if:

· (1) follow standardized procedures – govern whether something impounded; usually written down but doesn’t have to be

· (2) not in bad faith – done for policy reasons (preserve property, protect police from suit or from physical danger); pretty much toothless

· here, ok even though procedures gave police wide discretion about what they could search

· concurrence – procedures must be evenly applied

J. 
Terry Stop and Frisk
1. Short-term restraint for interrogations and cursory weapons checks (stop and frisk) can be done based upon the lower standard of reasonable suspicion, rather than PC.

2. Terry v. Ohio (1968) (p. 399)

i. background – 1960s rioting in wake of MLK assassination and Vietnam War protests; growing sense that police need more power on streets

ii. facts – 

a. Officer McFadden (longtime neighborhood beat) observed 3 unfamiliar men looking store window about 12 times and conferring

b. suspecting casing store for robbery, he Qs them and asks for ID; mumble

c. pats Terry down (not into any interior pockets, etc.) and finds weapon

iii. holding – stop and search both ok

a. don’t need PC for this sort of stop or search

b. for stop – 

· reasonable suspicion based upon specific and articulable facts that criminal conduct is afoot

c. for search – 

· “whether  reasonably prudent officer in the circumstances would be warranted in the belief that his safety or that of others was in danger”

· reasonable suspicion that suspect armed & dangerous

· can only be for weapons, not “general exploratory”

3. policy – why don’t judges in Terry just use PC standard?
i. couldn’t make it fit these circumstances

ii. didn’t want to water down PC in other cases

4. creates 3 different categories

i. searches – no search b/c REP; Terry frisk; “full” search

ii. seizures – no seizure; Terry stop; “full” seizure (arrest)

5. questions left after Terry
i. when do police cross line into Terry stop?

ii. what can officer do during Terry stop?

iii. how long can Terry stop last? (if too long, becomes full seizure)

iv. when can officer frisk for weapons? scope of frisk?

6. what triggers Terry stop?
i. clear articulation of force or command

a. police says “stay here” or says not free to leave

b. other verbal/physical signs that officer taking control

ii. INS v. Delgato (1984)

a. facts – INS regularly visits factories at random and Qs employees re: immigration status; agents would stand at exits while others Q-ed

b. holding – no seizure; fact that employees don’t feel free to leave b/c of employment obligations doesn’t matter – restraint must be caused by govt agents’ conduct

iii. FL v. Bostick (1991)

a. facts – armed officers doing drug sweep of Miami-Atlanta bus, questioned Bostick and eventually searched his luggage

b. holding – not seized

· Q was consensual and reasonable person would “feel free to disregard” and “go about his business”

· ignores fact that in cramped bus and D would have to disembark, risk being stranded

· SC doesn’t want Terry triggered this early or else police couldn’t talk to people unless had reasonable suspicion

· “reasonable person” = innocent person who doesn’t feel threatened or intimidated by police officers

iv. Drayton (2002) – not seizure b/c “no application of force, no intimidating movements, no blocking of exists, no threat, no command, not even an authoritative tone of voice

v. Hodari (1991) – no seizure where subject fleeing b/c not yielding to show of authority or application of force

7. what is reasonable suspicion under Terry?
i. FL v. JL (2000) (p. 414)

a. facts – police get anon. tip that young black male in plaid shirt at bus stop is carrying gun; police find kid, stop and frisk him and find gun; charge him with possession

b. holding – unconst. seizure

· must be based on particular facts; about ½ as stringent as PC

· here, not enough info to determine whether tip credible since it’s info anyone could know just by looking out the window at suspect

· similar to Spinelli reasoning

ii. Illinois v. Wardlow (2000)

a. facts – suspect sees 4-car cop car and runs away; police stop and frisk him

b. holding (5-4) – here, “head-long flight” from police in high-crime area is sufficient to establish – but no per se rule for fleeing citizens

c. concurrence/dissent (Stevens) – would also consider factors like: whether cars marked, police in uniforms, distance police were to intended destination, character of area, time of day

iii. policy – ongoing question is how much do you defer to officer expertise?

8. how long can Terry stop be before turns into full seizure of person?
i. time “reasonable to effectuate the stop”

ii. routine stop usually 15-30 mins – 90 mins too long, US v. Place
iii. lower courts – tailored to govt’s interest or de minimis extensions past

9. where/when can Terry stop take place without being full seizure of person?
i. court sensitive to idea of moving people – tends to go beyond scope of Terry stop

ii. usually done at place where encountered

iii. if looks too much like arrest, need PC

iv. FL v. Royer (1983) (p. 421)

a. facts – detectives questioned D in airport concourse, then asked him to accompany them to small room about 40 feet away, consent search of luggage

b. holding – unconst. full seizure

· situation had escalated into investigatory procedure in police interrogation room – under arrest as practical matter

· officers’ conduct was more intrusive than necessary to effectuate an investigative detention – no indication that needed to move for safety or security

v. US v. Place (p. 428)

a. facts – police stopped suspected drug courier at LaGuardia, seized his luggage to take to judge while warrant sought but let him go; took luggage to Kennedy for drug dog to search (it IDed one as having drugs); held over weekend

b. holding – unconst. full seizure

· too lengthy, police could’ve minimized intrusiveness by setting up search at LaGuardia

· exacerbated by failure to tell D what would happen to luggage, can be equivalent to seizure of person

vi. Dunaway v. NY (1979) (p. 434)

a. facts – without PC, picked up for questioning in attempted robbery and homicide; taken to station for questioning and given Miranda warnings, but not booked

b. holding – unconst.

· can’t do this based only on reas. suspicion (need PC)

· at some point feels like an arrest

· “detention for custodial interrogation – regardless of its label – intrudes so severely on interest protected by the 4th Am. as necessarily to trigger the traditional safeguards against illegal arrest [i.e., PC]”

10. scope of Terry frisk?
i. officer should only be looking for weapons or things dangerous to them, not other evidence

ii. courts won’t consider subjective intent, but often officer testifies about whether he thought lump was gun

iii. of person

a. Minnesota v. Dickerson (1993)

· facts – frisking officer felt a small lump in the suspect’s front pocket; upon further tactile examination, concluded that the lump was crack cocaine; officer removed it from D’s pocket, confirming that it was crack.  
· holding – unconst.

· police officer overstepped the bounds of the “strictly circumscribed” search for weapons allowed under Terry
· determined that it was contraband only after squeezing and manipulating the outside of the suspect’s pocket after he was sure that there were no weapons in that area
b. Sibron v. New York (1968)

· facts – officer observed D conversing with several narcotics addicts, but he did not see anything change hands; approached D in a restaurant; told him to step outside and said “You know what I’m after”; and after D reached into his pocket, officer thrust his hand in there and recovered packets with drugs

· holding - not a proper frisk for weapons, but an illegal search of D’s person w/o arrest or PC

· “Officer must be able to point to particular facts from which he reasonably inferred that the individual was armed and dangerous.”
iv. includes passenger compartment of car

a. Michigan v. Long (1983) (p. 431)

· facts – car swerved into ditch and 2 police investigate; driver meets them at back of car and gives license but goes back to get registration; police saw large hunting knife through open door, frisk him and look in car (finding pouch of weed under armrest)

· holding – const.

· police can search passenger compartment for car of weapons if have reason to believe person armed & dangerous during traffic stop

· limited to “areas in which weapon may be placed or hidden”

11. what can be done at Terry stop besides frisk?
i. run warrant check, driver’s license check

ii. wide range to act for officer safety (ex: handcuff, point gun) as long as reasonable under the circumstances

iii. drug-sniffing dog is not search/seizure as long as doesn’t delay traffic stop (Caballes)

iv. in absence of state statute, police officer can ask anything (as remain in Terry stop timeframe) 

v. but police don’t have to tell people they are free to go or that they don’t have to respond to make consent voluntary, Robinette (1996) (only in Miranda setting)

K. Consent to Search
1. biggest exception to 4th Am. search & seizure

i. if voluntary, obviates the need for PC or a warrant

ii. govt can ask for consent at any time

2. policy – rationale behind

i. closely tied to notion of something being in the open

ii. makes it similar to bringing something in plain view

iii. people can usually waive their const. rights

3. policy – why do so many guilty people consent to search? good or bad?

i. ignorant of right to refuse

ii. set up of Qs makes seem hard to say no

iii. some people think if cooperative, police won’t search

iv. pros – govt can investigate and solve more crimes, public safety, fewer intrusive searches by force (with warrant/exception)

v. cons – encourages more pre-textual stops in hope of obtaining consent

4. what makes consent “voluntary”?
i. D doesn’t need to know have right to refuse, officers don’t have to tell

a. Schneckloth v. Bustamonte (1973) (p. 449)

· facts – officer stopped car with 6 men b/c headlight out; passenger (owner’s brother) consents to search, and driver assisted; uncovers stolen checks under seat; checks used to charge another passenger

· P argues – consent not voluntary unless D knew had right to refuse, otherwise might feel compelled

· holding (Stewart) – this is const.

· voluntariness is determined by totality of the circumstances

· knowing had right to refuse is 1 factor (not determinative)

· finding of fact that appellate court will defer to

· impractical to require law enforcement to inform suspect of right to refuse

· distinguishes from “knowing and intelligent waiver” req. for const. rights in other contexts (ex: right to counsel) 

· b/c right protected is privacy not personal liberty

· b/c Miranda dealing with inherently coercive context

· dissent (Marshall) – can’t be voluntary if D didn’t know had right to refuse

ii. if officer threatens to get warrant to get consent, courts struggle

a. becomes Q of fact, where cop says merely informing and D says threatening to break down door

b. Boukater (5th Cir. 1969) (p. 454) – coercive unless had actual grounds to get warrant

iii. consent by deception

a. police can’t pretend to have a warrant, Mapp v. Ohio
b. but deceit as to (1) reasons why searching (2) what they’re searching for…?

· holdings hard to categorize and reconcile

· a little bit of misleading OK – but if mislead into thinking looking for something unrelated to D will usually be involuntary

5. scope of consent
i. FL v. Jimeno (1991) (p. 456)

a. objectively reasonable standard

b. what reasonable, typical person would’ve been consenting to through exchange

c. here, yes to “can I search your car?” includes the trunk

6. 
withdrawn consent

i. in general can be withdrawn (if done in way of typical reasonable person)

ii. but when is it too late to withdraw?

iii. officers will sometimes avoid problem by making sure suspect not there during search

7. 3rd party can consent if have common or apparent authority
i. policy – 3rd party consent
a. target/suspect assumed risk by permitting another to live in same place

b. sharing place reduces REP, limited expectation of privacy as to roommate

c. apparent authority – might discourage police from asking very many Qs; some Circuits require officers to ask Qs if there’s ambiguity

ii. Illinois v. Rodriguez (1990)
a. facts – gf showed up at police station complaining of assault; took police to bf’s (D) apt and let them in with key; police observe drugs in plain view

b. issue – could gf consent to search of D’s home?

c. holding – not really, but search ok here

· third party can consent if have common authority – “mutual use of property by persons generally having join access or control for most purposes”

· gf did not have common authority b/c no longer living there (and indication that she might’ve stolen the key)

· but gf had apparent authority – police could reasonably believe that she had common authority b/c she called it “our apt” and had key

· court really focuses on reasonableness of search rather than validity of consent

· unclear what “reasonable belief” means

iii. Georgia v. Randolph (2006) (p. 463)

a. background – most courts give husbands/wives common authority for consent

b. facts – married couple fighting; wife and husband on doorstep; wife says there are drugs in house and consents to search while husband at same timer refuses consent

c. holding (5-3) – wife cannot consent here

· in common/apparent authority test, look to commonly held social norms, and common sense says wouldn’t search if one refusing

· narrow rule – only if non-consenting individual is present and objecting (in next room doesn’t count)

d. aftermath – Circuit split if police separate husband and wife before asking for consent; some allow consent search based on 1 and some don’t

iv. other examples

a. employer can consent to search of employee space

b. roommate can consent to common space, but maybe not other’s bedroom (depends on if keep look on it, etc.)

c. landlord doesn’t have common authority over tenant’s space

d. hotel clerks don’t have common authority over hotel rooms

III. 
UNDERCOVER INVESTIGATIONS

A. Overview

1. border btwn crim pro and substantive criminal law (entrapment)

2. most common in 

i. crimes of conspiracy (need an inside man b/c too complicated to know what’s going on from the outside)

ii. vice crimes (consensual so no victim to testify)

3. scenarios

i. someone involved flips when caught and testifies for the govt

ii. someone involved flips beforehand and starts working for the govt

iii. police officers pose as criminals and infiltrate

4. Hoffa
i. facts – A fellow corrupt union organizer, Partin, was released from prison on the condition that he inform on Hoffa. Partin voluntarily contacted the FBI. In exchange for his cooperation he got: bail dramatically reduced, payments to wife, & released from jail. Hoffa was facing trial for embezzling union funds. FBI suspected that he would try to bribe the jury members. Partin was able to “worm his way into” Hoffa’s inner circle in his hotel suite. Turned information over to FBI implicating Hoffa in tampering with the jury.
ii. holding – no const. violation

a. question of scope of consent

· D argues: Hoffa consented to Parton being there, but not to a govt agent being there

· court says this is still consent under 3rd Party Doctrine – when you voluntarily disclose info to 3rd party, don’t have any REP in that info

b. not Q regulated by 4th Am., like ex ante clause; regulated by outer sources, like entrapment

iii. dissent (Warren) – should be federal supervisory powers issue, govt went too far

5. note: entrapment law would be very diff. without Hoffa
i. would’ve been fact of undercover rather than use of undercover

ii. judicial (rather than jury) issue, on motion to suppress

6. US v. White (1971)

i. reaffirmed the Hoffa holding following the establishment of the Katz REP test. 

ii. “However strongly a Δ may trust an apparent colleague, his expectations in this respect are not protected by the Fourth Amendment when it turns out that the colleague is a government agent regularly communicating with the authorities.”

B. 
Entrapment
1. defense to prosecution – not regulated by Const.

2. Sorrell v. US (1932)

i. entrapment defense doctrine from statutory interp. – surely Congress did not intend to punish Ds that were basically under duress or pressured by the govt

ii. jury question, not for judge (in most jurisdictions)

3. inducement
i. focus on govt

ii. must do more than just give D the opportunity, must be pressuring D to commit the crime, pushing them to do something they wouldn’t otherwise too

iii. idea that changing cost-benefit analysis so lots of people would do it, so whoever does it is less culpable – govt becomes responsible/guilty

iv. does this depend on assumption that everyone has a price?

4. predisposition
i. focus on D

ii. sort of like inevitable discovery b/c hypothetical

iii. generally govt will intro evidence

a. before inducement – reason to believe person interested in the crime (ex: went into inappropriate chat rooms)

b. gained through post-arrest search

iv. courts never say how much needed since a jury question

5. 2 different approaches

i. subjective jurisdictions (including feds) – whether police behavior caused this defendant to commit the crime, through analyzing inducement and predispositions

a. D makes initial showing that induced

b. burden shifts to govt to show

· no inducement OR

· D was predisposed

ii. objective jurisdictions (some states) – whether police behavior went too far, don’t really consider D’s behavior

iii. makes biggest difference for repeat offenders – in subjective jur. govt can push pretty hard if person looks pre-disposed anyway

6. Shermanv. US (1958) 
i. facts – D had 2 prior convictions for possession, in drug rehab program; repeatedly approached by govt agent and eventually sold agent drugs

ii. holding – 

a. court says D was induced b/c trying to get clean

b. majority thinks predisposition should be considered

c. concurrence thinks should focus on whether improper use of govt power

7. Jacobson v. US (1992)

i. facts – govt engages in several-year-long campaign to get D to buy child pornography; only evidence he was interest was purchase made before it was illegal

ii. holding – overturns conviction; not enough evidence for jury to think predisposed

a. somewhat unclear whether he knew what he was ordering here

b. no evidence that, outside of this, D had placed illegal order

c. must look at evidence of predisposition outside of inducement (govt cannot manufacture predisposition)

IV. 
LAW OF INTERROGATIONS

A. History
1. common law voluntariness standard = voluntary and not coerced

2. adopted in US, Vram v. US (1897)

i. due process largely incorporates the common law

ii. as matter of fed const. law, only voluntary confession admissible

iii. similar to Bustamante test for whether consent voluntary

3. 1920s-30s era of police brutality

i. often not known to the public

ii. no established right to counsel, 6th Am. only applies in the federal system

iii. difficult to sue the police (§1983 not given modern broad meaning until 1961, Monroe v. Pate)

iv. only right at stake was DP voluntariness claim

v. would become word of D vs. word of police, police almost always won

4. McNabb-Mallory Rule (1943)

i. interp of Fed Crim Pro Rule 5 (note: only applies in fed cases) – upon arresting someone, police must take person to judge for presentment of charges “without unnecessary delay”

ii. court interprets this to mean a few hours

iii. SC is trying to stop fed law enforcement officers from interrogating people for days

iv. note: some thought Rule dead, but revived in Corley (April 2009) – applies if individual has been held for more than 6 hours; can suppress any answers to interrogations after 6 hours

5. 5th Am. out of picture

i. to be “compelled” to be witness against yourself meant to be forced as a matter of law, not as a matter of reality

ii. someone being interrogated was “encouraged” or “pressured” but not compelled b/c no legal punishment for failure to talk

6. 1940s-50s

i. only limitations on interrogations are: 

a. in state cases, Due Process voluntariness test

b. in fed cases, the McNabb-Mallory Rule

ii. voluntariness requires totality of the circumstances – trial judge determining the facts, which appellate courts defer to

iii. lots of state criminal cases re: voluntariness of confession; SC starts to answer

iv. not voluntary

a. D interrogated for 36 consecutive hours until confessed

b. hypnotist posing as doc, trying to hypnotize into confession

c. stripping D naked

d. govt used truth serum (govt argued “whatever’s on their mind” will just come out)

7. 1962: Justice Frankfurter retires, is replaced by Justice Goldberg – gives Warren Court five solid liberal votes in Crim Pro area (Brennan, Douglas, Clark, Goldberg, Warren)

i. until 1969, when Warren replaced by Burger, huge blockbuster cases

ii. law of crim pro changes drastically

8. constitutionalizing, and therefore federalizing, crim pro

9. Court begins to rely on 6th Am., ex: Gideon v. Wainwright – right to counsel (6th Am.) incorporated against the states

B. 
Run-up to Miranda – 6th Am. Right to Counsel

1. Massiah v. US (1964) (p. 552)

i. facts – D arrested for drug offense; after released on bail a co-conspirator gets him to make incriminating stmts on tape for feds – undercover so no 4th Am. problem under Hoffa
ii. holding – D’s 6th Am. right violated

a. stmts without counsel after he’d been indicted interfered with his ability to get fair trial

b. after indictment the investigation stage is over – new phase in process where lawyer is in charge and can’t go around

iii. dissent – nothing to do with 6th Am.

2. scope of 6th Am. right unclear

i. 1920s cases say have right to have lawyer help you prepare for trial

ii. but here govt not actually interfering with lawyer just going around

3. impact extraordinary

i. effectively govt now not allowed to interrogate someone once right triggered

ii. but still unclear exactly right triggered – Massiah says at least at indictment, but possibly earlier

4. Escobedo v. Illinois (1964) (p. 554)

i. facts – D arrested and gets a lawyer; released then arrested again; police don’t let him talk to lawyer, instead arrange confrontation with co-conspirator in which he makes incriminating statements

ii. holding – this violates 6th Am.

a. but opinion kind of a mess

b. right triggered “when investigation is no longer general inquiry and begins to focus on particular subject”

c. no clear test, just list of 7 factors that only seem to apply to this case

C. Miranda v. Arizona (1966) (p. 566)
1. facts – consolidated cases, incommunicado interrogations that produced confessions
i. Miranda was accused of kidnapping and rape; schizophrenic 23-year-old Mexican with 9th grade education; arrested at home; taken to station where ID-ed by complaining witness
ii. after 2 hours of interrogation, written confession with boilerplate “voluntary” language
2. holding (Warren +4) – reverses Miranda’s conviction

i. (1) he was not given warnings (2) did not waive his rights

ii. govt. must show both to use stmts

3. new rule
i. prosecution may not use statements

ii. whether exculpatory or inculpatory

iii. stemming from custodial interrogation of D

iv. unless govt demonstrates use of procedural safeguards effective to secure privilege against self-incrimination

a. lack of warnings creates presumption of involuntariness

b. warnings must be given in every single case (even if have been arrested 32 times)

v. key assumption = environment of custodial interr. is one of inherent compulsion

4. policy – assessing Miranda
i. warranted or unwarranted judicial activism?
a. police abuses in 30s and 40s, case-by-case approach not working

b. practical success, decision has stood for 40 years (though somewhat watered down)

ii. is Miranda sufficient?
a. purely procedural – govt can still do almost anything, as long as give warnings

b. abut 80% of Ds waive their rights

c. police techniques (except for most egregious) remain very similar

iii. other possible approaches
a. set time period for govt interrogations
b. rule out certain police techniques
c. totality of circumstances approach
d. rely on Massiah, no questioning allowed when indicted
e. no interrogations at all

5. source of Miranda: 5th Am. right to remain silent

i. parties briefed 6th Am. and court cites 6th Am. cases (Massiah, Escobedo)

ii. before this, 5th Am. only dealt with

a. people testifying against themselves in court

b. “compulsion” seen as matter of law (legal consequences)

iii. key args. for why 5th implicated

a. about “dignity and respect for individual,” as are these rules (but aren’t almost all Const. rights?)

b. as practical matter, compulsion at interrogation is more significant than pressure to speak as matter of law

iv. where do rules come from?

a. “prophylactic protections” for 5th Am. privilege

b. not actually Const. rules (quasi, removed from text/history of Const.) – states can replace if give just as much protection

c. note: different than exclusionary rule, which is directly Const.

d. Dickerson v. US (2000) (p. 657)

· background – few years after Miranda, Congress passed §3501 purporting to overturn Miranda and restore voluntariness test; sits on the books for 3 decades b/c no admins want to enforce; academic debate about whether Miranda truly const. law or just a “prophylactic”

· facts – D is arrested robbery suspect; read his Miranda warnings but prosecutor forgot to establish in court!

· 4th Cir. – Miranda not a const. rule, was overturned by §3501

· DOJ – refuses to defend this position, concedes the statute is unconst; SC has to appoint a law professor to argue statute is const.!

· holding (Rehnquist, 7-2) – Miranda is const. law and can’t be overturned by statute

· basically doesn’t say anything else b/c Rehnquist hates Miranda
· exact future of Miranda still somewhat uncertain
6. when is Miranda 5th Am. right triggered? at custodial interrogation

i. definition

a. questioning  initiated by law enforcement officers

b. after a person has been taken into custody

c. or otherwise deprived of his freedom of action in significant way

ii. policy – why at this point?

a. cites techniques in police manuals (good-cop, bad-cop, etc.)

b. assumption that these become especially coercive in custody b/c police control entire scene, suspect at extraordinary disadvantage (doesn’t know when he’ll be let go, his rights, etc.)

c. warnings tell suspect there’s another way out besides confession

d. SC asserting self into interr. room to even out power balance

iii. (see infra for more on “custodial interrogation”)

7. 
after right triggered, what warnings required?

i. right to remain silent

a. somewhat ambiguous – don’t have to speak? or can’t be legally punished for failure to speak?
ii. anything said can and will be used against you in court

a. explicating right to remain silent, puts people on notice
b. note: SC doesn’t really know will be used against D
iii. right to counsel, and if you can’t afford one, one will be appointed for you

a. 6th Am. had provided right to counsel at trial (Gideon, only 3 years earlier)
b. but no prior precedent had extended this to interrogation
c. here, court does under 5th Am.
d. this is right to
· consult with lawyer before questioning
· have lawyer present during questioning
· be appointed counsel if D can’t afford it
iv. policy – should there be other warnings?
a. if you choose to speak to attorney, he will tell you to shut up.
b. the police are not on your side and won’t help you.
c. court won’t say these b/c ambivalent attitude towards confessions – not telling Ds exactly what they need to know b/c just trying to even power balance but not too much
8. downstream issues: what happens next?
i. D waives his rights – must make express stmt, usually satisfied by written waiver
ii. D does nothing – not enough to waive rights
iii. D asks for atty – questioning must stop
iv. D affirmatively asserts right to remain silent – questioning must stop
D. The Meaning of Custodial Interrogation

1. Miranda definition – “questioning  initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in significant way”

2. what is custody?
i. tricky, multi-factor inquiry – courts consider:

a. where interview occurs

b. whether police said D was under arrest

c. how much time passed after interview began

d. whether D is treated like a suspect

ii. different than seizure of person for 4th Am.

a. there, whether reas. person would feel free to leave

b. Berkemer v. McCarty (1984) (p. 595) – traffic stop is not custodial for Miranda; divergence from 4th Am. seizure cases

iii. fact that somewhat coercive environment not determinative

a. Minn. v. Murphy (1984) (p. 595, FN b)

· facts – D probationer arranged to meet with probation officer in her office at her request; she questioned him and he admitted to committing rape and murder some years earlier

· holding – not custody

· arranged by appt at mutually convenient time

· not physically restrained

· even if felt couldn’t leave b/c probation would be provoked, doesn’t amount to Miranda setting

· but terms of probation required him to report periodically and respond truthfully; probation officer had reason to belief answers would be incriminating

iv. fact that at stationhouse not determinative

a. Oregon v. Mathiason (1977) (p. 595)

· facts – officer arranged to meet D at stationhouse; told D not under arrest but talked to D for extended period

· holding – not custody; frames Q in several diff. ways

b. Yarborough v. Alvarado (2004) (p. 595)

· background – deferential AEDPA review of habeas petition, need “unreasonable” interp of fed law to overturn

· facts – 

· D is 17.5 years old

· helped another teen steal a truck which led to shooting of truck’s owner

· detective called parents, said wanted to speak with D

· parents brought D to station for questioning, waited in lobby while detective took D into separate room

· 2 hours of questioning w/out Miranda warnings (asked if D wanted a break 2 times)

· holding – 

· close call so defers to state under AEDPA

· custodial test is objective and doesn’t consider factors such as age or prior criminal record

· police did not transport him to station, threaten him, or suggest he would be arrested

· standard a lot like full arrest standard in 4th Am. law (for which need PC)

· dissent – 

· age should be taken into account, 17-year-old pressured by parents

v. fact that not physically free to leave not determinative

a. MD v. Shatzer (Feb. 24, 2010)

· facts – D interviewed in custody and requested lawyer; released into general prison population; years later, re-interviewed

· issue – was there sufficient break in custody to re-set clock on request for lawyer?

· holding – yes

· someone in general prison population is not in Miranda custody

· must be inherently coercive environment

· whether someone is free to go is necessary but not sufficient condition

3. what is interrogation?
i. test for interrogation

a. express questioning 

b. or something else that police should know is reasonably likely to illicit incriminating response from suspect
ii. Rhode Island v. Innis (1980) (p. 600)

a. facts – D suspected of killing taxi driver with shotgun; taken back to station along with 3 officers; 1 officer tells another how it would be shame if students from nearby handicapped school found gun and injured themselves; D confesses where gun is hidden

b. holding (Stewart) – confession admissible without warnings

· clearly in custody b/c in back of squad car

· but this is not interrogation

· here, neither express questioning nor functional equivalent

· convo btwn officers, nothing to show police thought D susceptible to this appeal

· FN9: no reason to think officers intended to get answer out of him (bullshit!)

· FN7: officers’ intent “not always irrelevant” b/c may have bearing on whether police should’ve known whether likely to illicit incrim. response

c. dissent (Stevens) – court’s view is too narrow, presents other forms of questioning that would illicit same response and court would consider interrogation

iii. what’s going on in Innis?

a. in a way, not interr. but this is real long shot (unlikely to illicit incrim. response)

b. D here more motivated by own moral compass than police pressure

c. SC trying to limit Miranda cases to environment that’s inherently coercive

4. what warnings are required?
i. note: police only have to read Miranda warnings if want to use stmts in court

ii. right to remain silent; anything you say will be used against you in court of law; right to an atty and if you can’t afford one, one will be appointed for you

iii. problematic one = right to counsel

iv. Miranda – FN43: part about appointing atty doesn’t have to be given if person is

a. known to have a lawyer

b. is known, without any doubt, to have ample funds to secure one

v. Duckworth v. Eagen (1989) (p. 589)

a. facts – officer says, “one will be appointed for you, if you wish, if and when you go to court”; nothing about lawyer being present during interview

b. holding (Rehnquist 5-4) – close enough

· test = whether “reasonably conveys” substance of the right

vi. FL v. Powell (Feb. 23, 2010)

a. facts – FL district used written form, which didn’t track exactly; said could talk to an atty before and could invoke rights at any time; but didn’t expressly say during interview

b. holding (7-2) – warnings sufficient for reasonable D

E. Exceptions to Miranda (even though have custodial interrogation)

1. note: general trend on more conservative court to limit Miranda through exceptions, balancing tests, more limited to Miranda facts, etc.

2. undercover setting
i. practical necessity, otherwise would get rid of undercover

ii. Illinois v. Perkins (1990) (p. 607)

a. facts – D arrested and placed in cell with snitch and undercover agent

· note: not yet charged with this crime, so no 6th Am. right to counsel triggered (offense-specific)

b. holding – Miranda warnings didn’t have to be given

3. routine bookings
i. PA v. Muniz (1990) (p. 609)

a. facts – D arrested for DUI; before Miranda warnings, officer gave field sobriety test and asks routine Qs to determine level of intoxication; delivery and content of answers incriminating

b. holding – Miranda warnings not necess.

· no Miranda core concerns implicated

· practically, police need to know who they have arrested

4. public safety exception
i. NY v. Quarles (1984) (p. 614)

a. facts – rape suspect cornered in back of supermarket; frisk him and discover empty shoulder holster; after handcuffing, asked D where gun was and suspect said “over there”; then they Miranda-ize him

b. holding – 

· permits questioning prior to Miranda warnings to address immediate threat to public safety

· motivation of police officers does not matter

c. dissent – 

· no real threat to public safety

· supermarket was empty and police could have easily codoned off area to search for missing gun

ii. courts will also let police to ask, before searching pockets, is there anything dangerous there (lower courts pretty deferential)

iii. different than Miranda, where police scheming to convince D to confess; this is not part of organized plan/scheme

F. Downstream Miranda Issues
1. what constitutes a waiver?
i. Miranda – need clear evidence of waiver

ii. NC v. Butler (1979) (p. 625) – “course of conduct indicating waiver” is enough

iii. CT v. Barrett (1987) (p. 627)

a. facts – suspect acknowledged rights, refused to sign waiver but agreed to talk

b. holding – court said valid waiver, only necess. that D acknowledge and agree to waive

iv. lower courts

a. need affirmative indication that person wants to speak, not just speaking

b. ex: stmt that “yes, I waive my rights”

c. often happens that people don’t respond to Miranda warnings, then later start speaking

v. does not need to be written waiver – but many states use b/c signed and dated is pretty much bulletproof (unless D didn’t speak English)

vi. Berghuis (argued recently before SC)

a. facts – D give Miranda warnings and didn’t say anything in response; but then responded to officers’ questions

b. MI state courts – responding to Qs was implied waiver

c. 6th Cir. – on AEDPA habeas, said unreas. application of Miranda
d. holding - ?

· uncertainty b/c justice who disapprove of Miranda
· Scalia suggested @ oral arg. that burden should be on D to assert rights (but Kerr says this specifically refuted in Miranda)

2. how must D invoke right to counsel?

i. Davis v. US (1994) (p. 638)

a. facts – Navy member suspected of murder; interviewed by Naval Investigative Service (NIS) and waived his Miranda rights

· then D later said “maybe I should talk to a lawyer”

· NIS asked to clarify

· then D said, “no, I’m not asking for a lawyer” and “no, I don’t want a lawyer”

b. holding (O’Connor) – stmts admiss. b/c D didn’t clearly assert right

· suspect must unambiguously request counsel

· test = “sufficiently clearly that a reas. police officer in the circumstances would understand the stmt to be a request for an attorney”

c. concurrence (4) – if D makes ambiguous stmt, police should have to find out exactly what D meant; recognizing practical likelihood that Ds will not speak clearly

ii. asking for lawyer at 1st appearance before judge counts as requesting lawyer for interr. dealing with that crime (Jackson), but not for interr. about other crimes (McNeil- can’t invoke Miranda anticipatorily)

iii. 
Moran v. Burbine (1986) (p. 643)

a. facts – lawyer is intentionally not allowed to see D; hired by D’s sister so D doesn’t know; police tell lawyer they’re done with D for the night and don’t mention murder suspicions or questioning

b. holding – stmts admiss. b/c no Miranda violation

· Miranda is the only rule, don’t want to expand

· “events occurring outside of the presence of the suspect and entirely unknown to him surely can have no bearing on the capacity to comprehend and knowingly relinquish a constitutional right”

3. what happens if D asserts his rights?

i. right to counsel

a. Miranda – questioning has to stop

b. v important b/c otherwise coercive pressures will continue

c. Edwards v. AZ (1981) (p. 630)

· facts – D arrested and says he will make a “deal” with the prosecution after he talks to a lawyer; questioning ceased; police came back the next morning and re-Miranda-ized D; D, knowing already implicated by another suspect, confessed

· holding – confession inadmiss.

· questioning must stop forever unless D initiates further communication

· this must have been made in presence of previous-requested lawyer

· note: clear, brightline rule

d. but see MD v. Shatzer – releasing back into prison pop. breaks custody

e. Minnick v. Miss. (1990) (p. 632) – consulting with lawyer does not reset the clock
· facts – D murders 2 ppl and fled to San Diego where arrested and jailed

· 2 FBI agents interview – D refuses to sign waiver but makes incriminating statements, then invokes right to remain silent and counsel

· appointed lawyer meets with D several times

· 2 days later, Miss. deputy sheriff interviews – refuses to sign waiver but makes incriminating stmts

· convicted and sentenced to death

· holding (Kennedy) – unconst.

· right to counsel sticks once asserted

· “when counsel is requested, interrogation must cease, and officials may not reinitiate interrogation without counsel present, whether or not the accused has consulted with his attorney”

· why?

· want to keep advantages of simple Edwards rule

· otherwise enormous pressure to define “consultation” with atty

f. Oregon v. Bradshaw (1983) (p. 634) – when does D initiate further communication with police?
· facts – D agreed to talk, but when implicated requested a lawyer, questioning stopped

· few mins later in squad car, D asks officer: “what’s going to happen to me now?”

· officer says: “don’t talk to me unless of your own free will b/c you asked for a lawyer”

· D says: “I understand” and agrees to take polygraph (where makes incrim. stmts)

· holding – D can’t use Edwards rule, but no majority opinion

· plurality (4)

· stmts admissible b/c D initiated the convo

· inquiries “relating to routine incidents of custodial relationship” will not initiate

· here, though ambiguous, D “evinced willingness and desire for a generalized discussion about the investigation” and officer so understood

· valid waiver in totality of circumstances

· dissent (4) – stmts inadmiss. b/c D did no initiate this convo

· this Q was not opening general discussion, was merely “normal rxn to being taken from police station and placed in police car”

g. once there’s a break in custody, no more Miranda rights (incl. to lawyer, until 6th kicks in)

· but can’t be any break in custody or police would catch-and-release

· Shatzer 14-day rule

ii. to remain silent

a. diff. than right to talk to lawyer b/c right to be silent lapses immediately (unlike 14-day rule)

b. Edwards justified by fact that police can control access of lawyer to client and play games with that – Miranda rights are not offense-specific

c. MI v. Mosley (1975) (p. 629)

· facts – D arrested in connection with robberies; after Miranda warnings, D declined to talk; placed in holding cell; after 2 hours, another detective questioned D about an unrelated hold-up murder and he made incrim. stmts

· holding – no Miranda violation

G. Remedies for Miranda Violations
1. Oregon v. Elstad (1985) (p. 677)

i. facts –

a. stmt #1: “I was there” then Miranda warnings

b. stmt #2: “I was there,” and then some

ii. holding – stmt #1 inadmiss. but stmt #2 admiss.

a. no fruit of poisonous tree doctrine like in 4th Am.

b. Miranda is procedure, don’t look to how meaningful warnings are (not concerned with subjective nature of the waiver)

2. Missouri v. Seibert (2004) (p. 683)

i. facts – 

a. D’s son dies in fire (set by D’s other sons); D arrested at 3AM in hospital

b. deliberately not given Miranda warnings

c. questioned for 30-40 mins – D admission #1: “plan was for son to die in the fire”

d. 20 minute break, then officer came back with tape recorder and gave D Miranda warnings – tried to get D to admit again, but D resisted

· officer said, “didn’t you tell me son was supposed to die in his sleep?”

· D admission #2: “yes”

ii. plurality (Souter+2) – both stmts inadmiss. objective analysis from D’s p.o.v.

a. under circum., reasonable D would “not have understood that Miranda warnings meant to convey message that D retained a choice about continuing to talk”

· D would think prior stmt already going to be used against them

· noted purpose of this police practice (growing popular) was to make warnings ineffective by waiting for opportune time to give them

b. distinguishes Elstad
· initial failure to warn was oversight

· 2 interr. occurred in diff. places and covered largely diff. subject matters => here, 2nd round treated as continuation of 1st round

iii. concurrence (Breyer) – exclude all fruits unless showing of good faith by officer that warnings weren’t deliberately withheld (note: problematic b/c police under no obligation to give Miranda warnings if don’t want to use in court)

iv. [binding] concurrence (Kennedy) – subjective intent of officer

a. apply presumption-of-voluntariness in Elstad UNLESS 2-step technique being used intentionally to undermine Miranda (i.e., police bad faith)

b. if officers intentionally violated Miranda, look to curative measures that would still make stmts admiss. => (1) substantial break in time btwn 2 interrogations (2) additional warning that explains inadmiss. of 1st confession

c. note: Kennedy seems to be combining Souter and Breyer

v. dissent (O’Connor) – stmts admiss. b/c prophylactic procedure followed

3. policy – goals of Miranda?
i. trying to deter violations of Miranda or underlying const. right?

ii. if underlying right, which right?

a. ensure stmts are voluntary, bolstering old CL test – this would inspire more searching analysis of voluntariness of waiver

b. stop person from being compelled to testify against themselves under 5th Am. – would just require procedures without another analysis

4. Miranda exclusionary rule only applies to testimonial (not physical) evidence

i. US v. Patane (2004) (p. 679)

a. facts – D arrested outside his home; interrupted agent and said “I know my rights” and then told police where gun in his house was

b. lower court – stmt is not admitted (this is not even litigated b/c there was Miranda violation)

c. issue – is gun admiss?

d. plurality (Thomas +2, The Miranda Haters) – gun is admiss.

· Miranda only applies to testimonial evidence, and then gun is physical evidence

· 5th am. self-incrim. clause uses the term “witness”

e. concurrence (Kennedy + O’Connor, The Miranda Ambivalents) – 

· agree physical fruits not barred by Miranda-faulty confession

· under balancing of interests, this would weigh to heavily on law enforcement side

· but thinks some language in majority – that failure to give Miranda warnings isn’t even violation, as long as resulting remarks not admitted at trial

f. dissent (Souter + Stevens + Ginsburg, The Miranda Lovers) – gun is inadmiss.

· undermines deterrence rationale of Miranda, gives officers incentive to violate Miranda
ii. Patane theory somewhat unclear, seems to be about balancing interests

a. lower courts have construed quite broadly – if physical evidence, gets in

b. note: how admitted – officer can’t say D told me it was his gun, but can say found it in the house, etc.

c. unclear what officers’ incentives are b/c unclear whether Miranda actually makes it less likely suspects will talk (most people waive); plus can be tool in good-cop, bad-cop

5. SCOTUS open question – Seibert violation that leads to physical evidence; lower courts have said Patane controls and evidence comes in

H. 
The Due Process-Voluntariness Test Revisited
1. always lurking in the bg, even if Miranda followed or exception applies

i. ex: not interrogation, but still pressure-filled situation

ii. ex: warnings + waiver but govt still applying lots of pressure

2. most lower courts 

i. will let police use wide range of trickery – ex: your co-conspirator confessed, about circumstances of crime, fake lie detector

ii. but not threats of physical force (Fulmanante: “I’ll protect you if you make stmts”)

iii. and not outright promises (“you won’t be prosecuted” b/c this is like offering immunity)

3. Miller v. Fenton (3d Cir. 1986) (p. 701)

i. facts – D waived Miranda rights; intense psychological interrogation, confessed and then collapsed into shock

ii. dissent – confession inadmiss. b/c involuntary 

a. totality of the circumstances, esp. b/c he collapsed and police made misleading promises (“you’re a sick man, you just need help”)

b. note: Miranda does not address how misleading govt can be

iii. holding – test is whether police lies actually cause D to confess

4. key to voluntariness is govt behavior, not D’s state-of-mind

i. CO v. Connelly (1986) (p. 711)

a. facts – D traveled to Denver and approached policeman to confess murder; psych eval reveals “voice of God” told him to

b. holding – stmt admiss.

· made of his own free will

· no Miranda or interr. problem – mental illness is not our problem b/c not about regulating the police (D’s state-of-mind is relevant only in assessing police behavior)

c. dissent (Brennan)

· not based on his free will / rational frame of mind

V. 
GRAND JURY INVESTIGATIONS

A. Background on Grand Juries

1. investigating crimes w/out police officers

2. historically

i. group of citizens charged with investigating crimes and deciding when to charge

ii. fewer law enforcement officials at the time

3. often disconnect btwn what courts say grand juries do and what they actually do

4. not all jurisdictions have grand juries

i. vest in some other body of govt

ii. ex: FL doesn’t have grand juries, but state give prosecutors the grand jury power

5.  “shield” = nobody charged with serious crime until grand jury says

i. restraint on prosecutors, who have to convince grand jury to return an indictment

ii. but basically run by the prosecutor’s office (even though in theory “the people”)

a. if called as grand juror, usually just passively listen to witnesses

b. used as discovery tool, prosecutor creating record that can later be used for cross-examination at trial

6. often said that govt could indict a ham sandwich

i. one-sided, entirely ex parte b/c only the govt presents evidence

ii. only need simple majority of 23 grand jurors

iii. but note: sometimes prosecutor will, to appease public pressure, bring case before grand jury in hopes that they won’t indict

B. Subpoenas
1. order to do something govt wants you to do

i. grand jury subpoena signed by clerk not by a judge

ii. note: FBI/prosecutors don’t have independent subpoena power, only the grand jury

2. duces tecum = to produce docs or objects

i. even though says must produce at certain time, can just send to prosecutor who then gives to grand jury

ii. sometimes (rarely) “forthwith” where govt comes to biz and gives an hour to do

iii. recipient doing the search rather than the govt

3. ad testificantum = to come testify

C. 4th Am. Limits on Subpoenas
1. is subpoena the same as a search/seizure under 4th Am.?
i. Boyd v. US (1886) (p. 789)

a. background – little law enforcement or 4th Am. law at this point

b. facts – D importing cases of glass without paying customs taxes

· court can issue “notice” – no outside penalty for failing to comply, but failure to comply “taken as confessed”

c. holding (Bradley) – this is unreasonable search/seizure

· basically the same as physical entry

· unreasonable under CL “mere evidence” rule

· CL rule that warrant had to be for property that govt had superior property interest in – ex: contraband, stolen goods, instrumentalities of crime (i.e., forfeitable things)

· here, govt looking for mere evidence owned by Boyd (not contraband) that proved failure to pay tax

d. note: “mere evidence” rule overturned in Warden v. Hayden (1967)

ii. 
policy – is subpoena same as search/seizure requiring warrant?
a. less invasive b/c they don’t break into your house, and they see less stuff

b. involves less public exposure, humiliation

c. is more efficient for the govt

d. is not self-executing, more like request than order

iii. policy – how should subpoenas be regulated?
a. maybe depends on who issuing – subpoenas by prosecutors vs. warrants by judges

b. reasonable suspicion requirement? not the law; not adopted as 4th Am. standard until 1968, but subpoenas much older

2. modern regulation of subpoenas
i. courts regulate subpoenas downstream by having recipients challenge

a. recipient (or, rarely, someone else) files motion to quash => hearing before a judge

b. recipient doesn’t comply or only partially => govt moves for sanctions based on obstruction of justice => recipient can raise objections to subpoena if has them

c. if subpoena quashed, govt can try again (sometimes parties negotiate)

ii. subpoena duces tecum – reasonableness
a. Hale v. Henkel (1906) (p. 794) overrules Boyd
· facts – subpoena asks for corp docs in antitrust investigation

· holding – 

· subpoena judged by reasonableness test – overbroad vs. reas. tailored

· effectively a particularity requirement, sort of like warrant

· but focus is on ease of complying with the subpoena

· note: court pretends not overruling Boyd, but really is – more practical need for this govt power otherwise govt couldn’t enforce financially-based crimes

b. US v. Miller (1976) (p. 799)

· facts – govt subpoenaed suspect’s bank records

· CA – suppresses evidence b/c subpoena defective

· holding – evid. not suppressed

· no legit REP in bank records under Hoffa rule (no REP in things disclosed to 3rd party)

· note: this means that the only rights in play when govt subpoenas individual’s records is that of the bank, phone company, etc. – and co. can only object on grounds that subpoena is overly broad
iii. subpoena ad testificantum – no 4th Am. limits
a. Dionisio (1973) (p. 801)

· facts – grand jury investigating fed gambling violations; govt wiretapping recorded people placing and receiving bets; but not sure who was on the phone; subpoenas 20 people asking them to provide voice exemplars

· Dionisio refuses to comply and is jailed for civil contempt

· holding – const.

· not search/seizure to (1) force to come down to grand jury or (2) force to read transcript for voice exemplar – neither regulated under 4th Am.

· why is this different than subpoena duces tecum?

· burden on 1 person can only be that person’s testimony – duces tecum could be to produce 100s of docs

· fact that this done in front of live jury is a check (requires time of large # of people) – duces tecum basically a fiction where prosecutor receives

· hard to imagine limiting rule that could be shaped by court – grand jury looking for 1 guilty person, court couldn’t narrow their pool

D. 5th Am. Limits on Subpoenas

1. most significant type of limitations in grand jury setting

2. history – response to English CL practice of forcing Ds to testify and be questioned by the judge – now govt has to prove its case without D

3. to trigger 5th Am., stmt or conduct must be: 

i. compelled

a. by force of law or threat of some legal punishment 

ii. testimonial (trickiest)
a. revealing contents of the person’s mind – belief, state of mind, thoughts (something person thinks as opposed to facts)

b. not testimonial – voice exemplars, handwriting samples, fact that speech slurred

c. act-of-production doctrine – conduct in responding to subpoena can be tantamount to testimony

iii. incriminating

a. if it tends to expose one to criminal liability

b. would give someone “reasonable apprehension of danger” in answering or “real and substantial danger” in answering

c. D has burden of proof

d. Hoffman – investigation into racketeering; govt asked D to come testify what his occupation was; when truthful answer was “racketeer” this is incriminating

e. Hiegel v. 6th Judicial District Court – whether D had to state his name at Terry stop; not incriminating b/c no reason to think name alone would subject you to criminal liability

f. immunity – govt can agree not to prosecute using stmts directly or derivatively; if govt extends, then takes away right to use 5th Am. b/c no longer incriminating

4. act-of-production & foregone conclusion doctrines

i. mostly for subpoena duces tecum – is material testimonial?

ii. Fisher v. US (1976) (p. 839)

a. facts – IRS investigation into tax fraud; tax docs created by accountants and given to client; client gave to atty who was assisting with tax issue; IRS subpoenas atty to produce docs

b. holding – 

· subpoena to lawyer does not count as compelled testimony by client

· doesn’t actually require client to testify or make any stmt

· stmts within doc were not compelled b/c written down before any subpoena

· only focus should be on what production of doc reveals

· did not violate attorney-client privilege, if would’ve been lawful to get from client

· would it have been lawful to get from client? (i.e., no violation of priv.)

· act-of-production doctrine – in complying with subpoena, recipient is being forced to testify to doc’s:

· existence

· possession by him

· authenticity

· (note: this is important b/c in white collar crime cases where allegations are cooking the books, govt proves its case by proving hidden docs are the real ones)

· foregone conclusion doctrine
· client could not assert 5th Am. privilege against subpoena

· govt already knew of existence, possession, and authenticity of docs, wasn’t relying on testimonial aspects of production

· (note: means need to understand govt’s case – what they knew, what trying to prove, how planning to prove it, and what is subpoena’s role?)

iii. US v. Hubbell (2000) (p. 853)

a. facts – Ken Starr Whitewater investigation

· 1994: Special Prosecutor reached plea agmt with Hubbell, in which he agreed to turn over all info relevant to Whitewater investigation

· Starr (new SP) thinks Hubbell hiding something

· Oct. 1996: AK grad jury investigating whether Hubbell violated 1994 plea agmt – issues very broad subpoena with 11 categories of docs

· Nov. 1996: Hubbell goes before grand jury and pleads the 5th

· govt gets immunity order for whatever comes with compliance

· Hubbell hands over 13,000 pgs of docs

· 1998: DC grand jury indicts him for tax crimes and mail/wire fraud

· Hubbell moves to dismiss b/c indictment based on docs he rec’d immunity for

· conditional plea agmt – charges will be dismissed, depending on whether CA says about use of evidence

b. holding – 

· being used in way that records in Fisher were not

· govt using to prove Hubbell was knowingly committing fraud

· here, self-authenticating so govt’s case sort of proven

· no foregone conclusion

iv. Bouchet (2d. Cir 2010)

a. issue – whether govt can subpoena D to get him to enter password on computer to find evidence of child porn

b. D argues – testimonial b/c this proves computer is his and authenticating it

c. D Ct. – applies foregone conclusion doctrine

· D had already confessed to border agent that this was his computer

· entering password is not way govt is going to prove this

d. 2d Cir – on appeal

5. cannot claim 5th Am. – custodian of corp records
i. Braswell v. US (1988)

a. facts – D, president of 2 corps, argued that producing docs had testimonial significance that would incriminate him individually

b. holding – cannot claim 5th Am. priv.

· had D conducted biz as sole proprietor ship, could claim; but b/c a corp, subject to collective entity rule

· test = whether under all circum. the type of org. has character so impersonal in scope of membership/activities that cannot be said to embody/represent purely private/personal interests of its constituents, but rather to embody common/group interests only

· if meets test, cannot invoke priv. on behalf of org. or its reps in their official capacity

· theory = corp. custodian holds docs in representative rather than personal capacity; producing is act of corp not act of individual

· corps do not have 5th Am. rights

VI. 
6TH AM. RIGHT TO COUNSEL

A. History

1. common law – not allowed to have an attorney

2. 1695 – can have atty in treason cases b/c king using to attack political opponents; beginning of idea that atty can be engine for truth-finding

3. Framing – right to lawyer if you can afford one

4. Powell v. Alabama (1932)

i. background – DP era, before incorp. of crim pro amendments

ii. facts – prosecution of young black boys framed for rape of white woman; not given lawyer until morning of their trial, facing the death penalty

iii. holding – unconst. under 14th Am. Due Process, limited to capital cases

5. Johnson v. Zerbst (1938) – D never given a lawyer and never formally waived; with little discussion, SC says contrary to 6th Am. right to lawyer; unclear what happens if he can’t afford one

6. Betts v. Brady (1942) (p. 80) – state case; SC refuses to incorp the 6th. Am.; case-by-case approach whether person needs lawyer (based on ensuring fairness of trial)

B. Scope and Meaning

1. Gideon v. Wainwright (1963) (p. 83)

i. note: Mapp (1961); Miranda (1966); Katz (1967)

ii. facts – D convicted of breaking and entering in state court; couldn’t afford a lawyer and trial court denied his request b/c not a capital case

a. represents himself – does opening, cross, witnesses, testifies, closing

b. hand writes his cert petition

iii. holding – 6th Am. means govt will provide you with lawyer

a. but dramatic shift not really noted – perhaps b/c had been assumed in prior cases that somehow a lawyer would be provided

b. incorporates against states– having lawyer is fundamental/critical

iv. aftermath – 

a. 3 years later Miranda puts standard lang. that state will provide

b. maybe a necessary building block with Mapp b/c D won’t know to file suppression motion

2. in what cases will you be provided a lawyer? criminal where jail time poss.
i. Argersinger v. Hamlin (1972)

a. facts – FL rule requiring appt only for offense punishable by more than 6 mo.

b. holding – unconst

· 6th Am. right triggered whenever D risks jail time

· rejects idea that line as at felonies/misdemeanors

· misdemeanor trials can “bristle with thorny const. Qs”

· legal tactics also require help

· plus any jail sentence is not “petty”

c. dissent (3) – should be for any crime where jail authorized by law

ii. Scott v. Illinois (1979)

a. facts – D charged with shoplifting (punishable by up to 1 year in jail); convicted but only $50 fine and no jail time; later said error not to appt lawyer

b. holding – no need to appt lawyer
iii. Alabama v. Shelton (2002)

a. facts – indigent D charged with assault; sentenced to 30 days suspended jail

b. holding – suspended sentences count as jail time (divided ct.); should’ve been appointed a lawyer

iv. how does judge know when jail time could be involved?

a. if govt seeking jail time, D will get lawyer

b. if govt not seeing jail time, judge will decide whether he might impose jail

c. note: if judge doesn’t provide lawyer, cannot later impose jail time

v. no right to counsel for discretionary appeals or collateral attacks

a. why? wherever right to counsel, right to challenge; could result in potential infinite loop of legal claims in every case

b. Anders brief – allows appointed defense counsel to escape if thinks appeal is unmeritorious

3. when in process is right to counsel triggered?
i. investigative stage – under 5th Am.

a. questioned by police in custody, Miranda
b. if formal proceedings initiated, at line-up/show-up (if D present)

c. indicted suspect cannot have incrim. stmts elicited by undercover agents in absence of lawyer, Massiah
d. but no 6th Am. right to non-interference with retained lawyer at this stage, Moran
ii. during adversarial judicial proceedings

a. right to counsel at “critical” stages (6th Am.)

b. offense-specific (not even to crimes “closely related” or “inextricably intertwined with”)

iii. Massiah v. US (1964) (p. 552)

a. facts – D arrested for drug offense; after released on bail a co-conspirator gets him to make incriminating stmts on tape for feds – undercover so no 4th Am. problem under Hoffa
b. holding – D’s 6th Am. right violated

· stmts without counsel after he’d been indicted interfered with his ability to get fair trial

· after indictment the investigation stage is over – new phase in process where lawyer is in charge and can’t go around

c. dissent – nothing to do with 6th Am.

d. aftermath – 

· scope of 6th Am. right unclear

· 1920s cases say have right to have lawyer help you prepare for trial

· but here govt not actually interfering with lawyer just going around

· impact extraordinary

· effectively govt now not allowed to interrogate someone once right triggered

· but still unclear exactly right triggered – Massiah says at least at indictment, but possibly earlier

iv. Escobedo v. Illinois (1964) (p. 554)

a. facts – D arrested and gets a lawyer; released then arrested again; police don’t let him talk to lawyer, instead arrange confrontation with co-conspirator in which he makes incriminating statements

b. holding – this violates 6th Am.

· but opinion kind of a mess

· right triggered “when investigation is no longer general inquiry and begins to focus on particular subject”

· no clear test, just list of 7 factors that only seem to apply to this case
v. Durstein and Rothgery
a. Durstein v. Pu – upholding Massiah; don’t need defense atty for arrest hearing

b. Rothgery (2008) – triggered by first formal proceeding; PC cause hearing, detention hearing, or arraignment
4. 
6th Am. right cannot be waived absent stringent Zerbst-style waiver

i. Brewer v. Williams I (1977) (Christian Burial case)

a. facts – D had attys in Davenport and Des Moines; arranged before judge in Davenport (started adversarial proceedings); during ride police questioned D (even though promised attys that wouldn’t and wouldn’t let atty ride along)

b. holding – violation of D’s 6th Am. right to counsel

· to waive, D must show “intentional relinquishment or abandonment of a known right or privilege” under Zerbst
· ambiguous conduct during police ride not enough

ii. policy – why harder to waive than Miranda or than to consent to search?
a. unseemly to let govt sneak around protection of lawyer

b. want govt to gather evidence before charging decisions actually made; forces govt to show restraint in bringing formal charges

c. system actually functions better when D has a lawyer

5. right to self-representation
i. have right to self-representation, Faretta v. CA (1975) (p. 115)

ii. but court will usually appoint stand-by counsel

a. McKaskle v. Wiggins (1984) – counsel as advisor to give help if D asks for it; right to self-representation does not include right to be there alone; does include right to direct your own defense

iii. no right to self-representation on appeal

Miranda Right to Counsel vs. 6th Am. Right to Counsel

	
	5th Am. (Miranda)
	6th Am.

	Trigger
	unambiguous invocation of right during custodial interrogation
	unclear, but certainly by filing of formal charges

	Once triggered, when does it apply?
	during custodial interrogations by police
	at all times during criminal adversary proceedings

	Scope of offenses covered
	all – not offense-specific – but lapses 14 days after released
	those where jail-time actually imposed – offense-specific – doesn’t lapse

	Waiver of right
	easy
	difficult

	Remedy
	suppression of incriminating stmts but not physical evidence
	suppression of incriminating stmts and physical evidence


C. 
Ineffective Assistance of Counsel (“IAC”)
1. 6th Am. implies right to effective counsel, not just member of the Bar present

2. one of most litigation questions in all of crim law

3. stages of trial

i. investigation, indictment, pretrial motions, trial

ii. direct appeal

iii. discretionary appeal

iv. collateral attack (habeas)

a. state convictions

· state habeas in trial court => appellate court => state SC => SCOTUS

· fed habeas in district court => fed appellate court => SCOTUS

· successive habeas petition

b. federal convictions

· fed habeas in district court => fed appellate court => SCOTUS

· successive habeas petition

4. some state courts don’t allow IAC claims on direct appellate review b/c stuck with record which (allegedly) ineffective lawyer generated and probably same lawyer representing you

5. Strickland v. Washington (1984) (p. 1440)

i. facts – D convicted of capital murder

a. waived right to jury trial and plead guilty

b. during sentencing phase, D testified had no significant criminal record and crime spree caused by stress

c. judge commented that he respected those who accept responsibility

d. D rejected counsel’s suggestion to have advisory jury

ii. holding – not ineffective assistance

a. D must show (1) counsel deficient AND (2) that deficient performance prejudiced the defense

b. constitutionally deficient performance

· unreasonable under prevailing professional norms – partially from ethics and model rules (ongoing debate about what weight to give)

· strong presumption in favor of reasonableness

· burden is on D to show specific actions/omissions

· fact-sensitive inquiry, totality of circumstances

c. prejudice

· reasonable probability that, but for counsel’s unprofessional errors, result of proceeding would’ve been different

· objective, not subjective standard (doesn’t matter what specific judge would subjectively have done)

· note: means those who are obviously guilty will rarely get relief, even if their lawyer is terrible b/c cannot prove prejudice

VII. 
LINE-UPS, SHOW-UPS AND PHOTO ARRAYS

A. Eyewitness Identification

1. juries often find eyewitness IDs very persuasive

2. out-of-court ID usually right after crime and long before in-court ID

i. can be subject to police manipulation

3. in-court IDs often uncontroversial, even though trials occur years later

i. fruit of the poisonous tree problem – in mind, earlier out-of-court ID might replace at-scene-of-crime ID

ii. strong social pressure, once in court, to ID the D

4. general rule = ID procedures must include defense counsel only if (1) post-indictment and (2) D physically present

B. Line-Ups and 6th Am. Right to Counsel
1. US v. Wade (1967) (p. 745)

i. facts – bank robbed by man wearing tape on either side of his face

a. Wade and 2 others indicted and arrested

b. FBI agent did line-up without telling Wade’s lawyer

· all had tape on face and read perp’s statement

· positive ID by both bank employees

c. in court, bank employees ID Wade – recognize him now and recognized him at time of line-up

ii. holding – out-of-court line-up was unconst. b/c Wade’s lawyer wasn’t present

a. violated Wade’s 6th Am. right to counsel

· lawyer’s presence may deter abuses

· lawyer can effectively cross-examine witness re: line-up

b. but lawyer has no formal ability to influence proceedings

· note: sometimes police will let defense lawyer design the line-up so it’s basically unimpeachable

· note: defense atty who thinks client guilty might let police set up faulty line-up so he can challenge

c. remedies for unconst. line-up

· out-of-court ID excluded

· in-court ID included if govt can prove by “clear and convincing evidence” that not influenced by out-of-court ID

2. Kirby v. Illinois (1972) (p. 755)

i. facts – Ds arrested for robbery; victim IDs at station and in court

ii. plurality (Stewart) – const. even though lawyer not there

a. Wade distinguished b/c D had not yet been charged, meaning 6th Am. hadn’t kicked in yet
b. Escobedo (6th Am. implicated before charging if D in custodial interrogation and investigation focused on D) distinguished b/c limited to its facts and really about 5th Am. (?!)
iii. note: could have used Miranda to imply 5th Am. pre-trial right

a. but 1960s heyday is over, liberals are in minority

b. also stretch since D doesn’t say anything in line-up (“testimonial”?)

C. 
Photo Arrays and Due Process
1. Brady v. MD
i. due process requires prosecution to turn over any exculpatory evidence to D

ii. note: acknowledging power imbalance between D and P

iii. remedy for violation = grounds for attacking conviction (usually collaterally)

2. US v. Ash (1973) (p. 758)

i. issue – whether D’s 6th Am. right violated by photo array without lawyer

ii. holding (Blackmun) – no.

a. assistance of counsel means assisting the D; without D there, no counsel

b. line-drawing problems if say defense atty can be there for things D not; when govt meets with witnesses? govt unable to go through own case

c. note: but what about pretrial preparation? lawyer basically prepares the whole case absent the D, who’s often in jail

iii. concurrence (Stewart)

a. attorney can just cross witness at trial to establish how photo array conducted

b. but note: same concerns as line-up, maybe more since D not there either

D. ID Procedures and Due Process
1. DP is violated where ID procedure is 

i. unnecessarily suggestive

ii. conducive to irreparable mistaken ID (unreliable)

iii. note: court rarely finds DP violation

2. Stovall v. Denno (1967) (p. 762)

i. facts – stabbing victim hospitalized for major surgery; without giving D time to retain counsel, police arranged for D and victim to meet in hospital; victim ID-ed him while handcuffed in room with 7 officers (only black man)

ii. holding – no DP violation

a. depends on totality of the circumstances

b. faced with need for immediate action, police followed only feasible procedure

3. Neil v. Biggars (p. 762) – suspect brought to witness 7 months later; did not violate DP b/c pretty reliable

4. Manson v. Braithwaite (1977) (p. 763)

i. issue – assuming no 6th Am. violation, what does DP require for out-of-court IDs?

ii. facts – 

a. at time of crime, undercover saw D for few minutes from 2 feet away through an open door

b. out-of-court ID = undercover described suspect, and then superior brought him 1 photo and asked “is this the guy?”

c. note: undercover agent can always testify about seeing suspect at scene

iii. holding –

a. unnecessarily suggestive ID procedure, but still admiss.

b. lenient totality of the circumstances approach – is photographic ID sufficiently reliable for jury to see? (note: similar to Daubert, court playing gatekeeper)

c. factors considered

· opportunity to view

· degree of attention

· accuracy of description

· witness’s level of certainty

· time btwn crime and confrontation

VIII. 
REMEDIES AND THE EXCLUSIONARY RULE

A. anomaly – did not exist at common law; doesn’t exist in most countries; nowhere as broad as US

1. why did US develop if so uncommon? perhaps federalism; other options hard to implement uniformly in 1940s/50s b/c of limited powers of Congress and Commerce Clause => judicially-enforced rule side-stepped these barriers

B. policy – other ways to enforce 4th Am.?
1. civil suits against policy or city

i. P hugely prejudiced if evidence resulted in criminal conviction

ii. how do you calculate damages? wouldn’t necessarily include being put in jail

iii. disadvantages poor people

iv. §1983 allows, including against state officers, but limited to cases in which wouldn’t undo a criminal conviction (so usually innocent)

2. internal police discipline (suspended, pay docked, etc.)

i. officers have incentive to lie

ii. accused officer and investigating authority have aligned motives

3. criminal sanctions against police

i. DA has to choose to prosecute, which is not politically or practically expedient (need coop of police to prosecute other crimes)

C. policy – advantages/disadvantages of exclusionary rule?

1. creates incentives for police to follow the law, otherwise embarrassment of court testimony and opinion revealing it’s your fault that evidence gets thrown out

2. but major cost that sometimes guilty people go free

D. 1914 – SCOTUS zealous of civil liberties b/c Bill of Rights limited

1. right to get evidence back if rights violated in obtaining evidence

2. exclusionary rule for federal system only

E. Weeks v. Colorado (1949)

1. 4th Am. incorporated against states, but exclusionary rule is not

2. complications – joint fed-states investigations, feds passing evidence to states for use in state courts

F. 1949-51 – some states adopted exclusionary rule as matter of state const.

G. Mapp v. Ohio (1961) – huge watershed case for 4th Am.

1. facts – police pretend they have warrant, refuse to show it to P

i. starts off as bombing investigation

ii. find porno and charge with obscenity

2. procedural history – court requests briefing on exclusionary rule

3. holding – incorporates exclusionary rule against the states

i. changed circumstances since Weeks (1949) b/c most states had adopted (from about 2/3rds opposed to 1/2 opposed)

ii. other remedies not sufficient, rights became “mere form of words”

iii. need for judicial integrity (“the law will set you free!”)

iv. has worked at federal level – refutes state args. that will create total chaos in courts

a. but note: hardly any federal law enforcement at this time

4. dissent (Harlan)

i. federalism issues

ii. don’t need exclusionary rule to enforce 4th Am. rights, just 1 way

H. policy – should there be a good faith exception for changing law? or unclear law?

I. 
Exceptions to Exclusionary Rule
1. reasonable reliance 
i. US v. Leon (1984) (p. 225)

a. facts – defective warrant executed; error is insufficient probable cause

b. govt argues – that defectiveness of probable cause is lawyerly judgment, non-lawyer could’ve reasonably concluded it was enough, and reasonably relied on magistrate judge who signed

c. holding – allows evidence in b/c officer’s reliance was objectively reasonable

· cost-benefit analysis of exclusionary rule – costs of guilt people going free vs. benefits of deterring police violations of 4th Am.

d. dissent (Brennan) – 4th Am. violation so excluded, no cost-benefit or balancing test

2. knock-and-announce violation
i. Hudson v. Michigan (2006) (p. 241)

a. facts – warrant valid but violation of “knock-and-announce” rule

· common law rule, constitutional-ized in 1990 by unanimous SC

· officers wait 5 seconds instead of 20

b. holding – allows evidence in, despite violation

· difficult to uncover facts, would increase litigation

· other remedies available to D

· cost-benefit analysis

· won’t really deter officers b/c waiting too long involves dangers of D destroying evidence or preparing to attack

· if exclusionary rule, police would just try to fit case into warrant exceptions with no “knock-and-announce” rule

· insignificant effect of rule vs. gravity of suppression remedy

3. database exception
i. Herring (2009)

a. facts – police call another jurisdiction to check if search warrant, say yes in database; but after arrest turns out warrant was withdrawn

b. holding – allows evidence in

· assumes there was a 4th Am. violation, ignores good faith exception

· exclusionary rule doesn’t apply when error in database causes violation (narrow)

· exclusionary rule only applies if reckless or otherwise extreme violation (broad)

c. aftermath – unclear how broad court will take this

J. note: can only invoke if that person’s rights were violated (standing) and violation was result of illegal action (fruit of the poisonous tree)
K. 
Standing

1. has to be criminal D’s rights violated, not just someone’s rights

2. policy – why not just make policy that forbids police from using illegally found evidence for any purpose?
i. would be more effective deterrent to improper police behavior

ii. but cost-benefit analysis, competing interest in every man’s evidence, or (minority view) 4th Am. is personal rather than global right

iii. standing doctrine probs doesn’t change much – rare that police trying to get evidence from indiv. implicating another indiv. – usually they’re innocent and police can get their permission or they’re guilty and govt charging them too

3. D has standing if had REP in space
i. “standing” Q merged with REP analysis, no such thing as separate analysis

ii. but some lower court judges will still use term “standing”

iii. Rakas v. Illinois (1978) (p. 877)

a. facts – suspects in getaway car for recent robbery; police stop and order out 4 passengers (2 Ds and their gfs); search car and find sawed-off rifle and shells

b. holding – const.

· no separate analysis for stanfding, legit REP is most important Q

· but Ds’ claims here fail – no REP for glove compartment and under front seat of car in which they were merely passengers – rights belong to car’s owner
· FN: burglar or other trespasser (incl. squatter) doesn’t have REP in home

4. does D have REP?

i. note: Katz and progeny ask if anyone had REP; these cases acknowledge someone has REP but Q is whether defendant had REP

ii. yes in hotel room, but courts split after check-out time

iii. yes in storage space if have legit K, but if behind in payments maybe not

iv. US v. Payner (1980) (p. 874)

a. facts – IRS investigation into American citizens in Bahamas; Bahama bank official comes to US and IRS steals his briefcase and searches it; uncovers evidence of income tax evasion by Payner

b. holding – evidence admiss.

· Payner did not have REP in briefcase

· can’t use supervisory power (like D.Ct. did)

v. Rawlings v. KY (1980) (p. 878)

a. facts – D and Cox at Marquess’s house; when D saw police coming, put large quantity of drugs in Cox’s purpose (probably without her consent)

b. holding – admiss.

· cannot challenge search merely b/c property seized

· D cannot challenge search b/c had no REP in purse

· had known Cox only a few days

· had never sought access to purse before this

· no right to exclude from purse

· 3rd person had free access to purse

· precipitous nature meant didn’t take reas. precautions to maintain privacy

· no subjective expectation that her purse would remain free from govt intrusion (although dissent points out this response from D was after police announced no one would leave until place searched)

vi. 
Minnesota v. Carter (1998) (p. 881)

a. facts – anon. informant told officer that saw ppl putting white powder in baggies through house window; officer looked through crack in blinds and saw 3 men bagging; first time Ds in apt and were only there for 2.5 hours, had no prior relationship with owner

b. holding – upholds conviction

· overnight guests included in the past (Olson), but ct. distinguishes

· if in someone else’s home, are you more like

· overnight guest? (REP)

· legit on premises? (no REP)

· here, closer to legit on premises, using for commercial purpose

· doesn’t reach Q of whether officer’s looking through crack in blinds is search (lower courts divided on this)

L. “Fruit of the Poisonous Tree”

1. judgment call, like proximate cause (not but-for cause)

2. Wong Sun v. US (1963) (p. 887)

i. note: before Rakas (1980), which would only allow Toy to challenge

ii. facts – 3 co-conspirators

a. (1) Toy wrongfully arrested, confesses and implicates Yee

b. (2) Yee arrested, drugs found and implicates Toy and Wong Sun

c. (3) Wong Sun arrested, charged and released; a few days later, confesses

iii. issue – what is fruit of Toy’s wrongful arrest?

iv. holding (5-4)

a. Toy’s confession = inadmiss. b/c direct result of wrongful arrest

b. Yee’s confession and drugs = inadmiss. b/c Toy’s implication led to Yee’s arrest and confession; connection direct enough

c. Wong sun’s confession = admiss. b/c attenuated from initial wrongful arrest since a few days had passed; intervening acts like Wong Sun’s decision to come back and talk

3. Brown v. Illinois (1975) (p. 888)

i. facts – Brown illegally arrested, given Miranda warnings; 2 hours later he confesses
ii. holding – confession inadmiss.
a. but no per se rule that confession made after illegal arrest is inadmiss.

b. govt has burden of showing that confession/stmts not tainted by illegal arrest, considering:

· flagrancy of arrest

· temporal proximity btwn arrest and confession

· intervening circum.

· whether D given Miranda warnings

4. US v. Crews (1980) (p. 891)

i. facts – D illegally arrested and photographed; victim IDs 3 times: from photo, from line-up, and in-court

ii. holding – in-court ID is admiss.

a. not tainted by arrest

b. victim is remembering how D looked during the crime

c. illegal arrest doesn’t bar prosecuting that person (can’t suppress someone’s identity)

5. NY v. Harris (1990) (p. 891)

i. facts – Harris arrested in his home without a warrant (Payton violation); at station he confesses

ii. holding – confession admiss.

a. Payton rule is about protecting sanctity of home, not about arrest; Harris’s stmt was outside home, so less direct conxn.

M. 
Independent Source and Inevitable Discovery

1. more like but-for analysis – what would’ve happened if no const. wrong?

2. independent source
i. govt learned info in 2 different ways, 1 const. and 1 unconst. => court looks past unconst. way and lets const. way trump

ii. ex: cops learn that D is co-conspirator through (1) illegal interrogation of D and (2) disclosure by D’s neighbor in separate investigation

iii. Murray v. US(1988)
a. facts – drugs in warehouse, 2 different entries into warehouse

· #1: cops force way in without a warrant and see bales of weed

· #2: cops go in with warrant and seize bales

b. govt argues – although govt learned things when entering unlawfully, but warrant search was indep. source

c. holding – can use indep. source exception, but remand for Q of whether govt would’ve gotten the warrant anyway

d. dissent (Marshall) – creates incentive for police to break the rules; afraid trial judges won’t take doctrines seriously and have a lot of discretion with fact-sensitive tests

3. inevitable discovery
i. “Spirit of 4th Am. Future” – whether govt would’ve hypothetically found info anyway

ii. Nix v. Williams (Williams II) (1984)

a. note: 6th Am. case (as soon as formally charged, have right to counsel and govt can’t ask D questions without going through lawyer)

b. facts – girl disappeared

· 14-year-old boy said he saw Williams putting blanket bundle with legs in his trunk

· Williams turned self in and is Miranda-ized

· in police car, officer convinces him to reveal where body hidden, saying should let family give her a Christian burial

· info obtained in violation of 6th Am. right to counsel b/c questioned without lawyer

c. holding – body admiss. as evidence b/c inevitable discovery

· burden of proof on govt to prove (by preponderance, “more likely than not”) that they would’ve found evidence

· rejects clear-and-convincing standard

· rejects circuit bad-faith exception (don’t want to get into subj. stuff)

· govt can’t speculate about what would’ve happened – use evidence of regular procedures

· not just ongoing investigation

· not just that would’ve tried something else but evidence that it would’ve worked
· here, body was in ditch where police were looking, probably would’ve been found in 3-6 hours
1
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