CRIMINAL PROCEDURE OUTLINE
· the touchstone of what a criminal case is is whatever the legislature calls it – if the legislature says something is a criminal matter, then it is one

· exception – it is about what the legislature says unless – “the statutory scheme is so punitive either in purpose or effect as to negate the state’s intention to deem it civil” (US v. Ward)

· requires “the clearest proof” in order to challenge the statute → it is extremely unlikely that the S.Ct. will overturn a categorization by legislature
I. Incorporation
1) Up through mid-20th century

a) Barron v. Baltimore (1833) – Marshall says Bill of Rights does not apply to the states – if the Constitution wanted to bind the states, it would have said so explicitly in the Bill of Rights

b) Twining v. NJ (1908) – Ct. says that the privilege against self-incrimination is not binding on the states

c) Powell v. Alabama (1932) – counsel is required in circumstances similar to this case – binding on the states
d) Palko v. Connecticut (1937) – Cardozo says something is binding on the states if it is “implicit in the concept of ordered liberty”

i) double jeopardy clause is not implicit

2) Modern Incorporation Doctrine

a) Duncan v. Louisiana (1968) (p.9)

i) the S.Ct. incorporates the right to trial by jury

ii) White (majority opinion) 

(1) test set out for incorporation – you incorporate a right if it “is fundamental to the American scheme of justice” → must be necessary in order to lock in adversarial procedures (FN – “necessary to an Anglo-American regime of ordered libery”)
(2) White is effectively doing “jot-for-jot” selective incorporation
(a) the ct. will look to the Bill of Rights provision by provision – once it is determined that a provision will be incorporated, all aspects of that provision (jot for jot) will be applied to the states
(b) gives a lot of discretion to S.Ct.
iii) Black (concurring)
(1) prefers total incorporation → everything in the bill of rights should be applied to the states
(2) worried about judicial discretion and wants to limit federal power
iv) Harlan (dissent)
(1) wants no jot-for-jot but does want selective incorporation – willing to accept vagueness

· virtually every aspect of the Bill of Rights has been incorporated – except the grand jury provision

II. 4th Amendment
A. Search and Seizure
· if something is not a search or a seizure then it is not regulated by the 4th amendment and therefore does not have to be reasonable
· an investigative activity is not a search if it can only uncover illegal activity

1) What is a Search of Seizure?

a) The Katz Test – Katz v. US (1967)(p.37)

i) Facts – Katz was transmitting wagering info on public telephone. Govt. officials intercepted Katz’s telephone conversations by use of an electronic listening device attached to the outside of the phone booth.
ii) Holding – this is a search or seizure b/c Katz justifiably relied on privacy in the phone booth – the 4th amendment was designed to protect the legitimate expectations of the people to privacy and security → they needed a warrant
iii) The Two-Prong Test  (in Harlan’s Concurrence):
(1) person must have subjective expectation of privacy (subjective)
(2) that expectation has to be recognized by society as reasonable (objective)
(a) the danger is that expectations can change → can shrink the rights
iv) Dissent (Black) – looks at the literal words – says there was nothing tangible → nothing tangible that was seized
b) Application of Katz to :
i) “Open Fields”: → no legitimate expectation of privacy in open fields (Oliver v. US, 1984) → not a search of seizure
(1) an open field does not have to be either open or a field
ii) Curtilage: → 4th amendment does protect cartilage (Oliver v. US) → is search or seizure
(1) Four factor test for what is a cartilage (US v. Dunn, 1987):
(a) proximity of the area to the home

(b) whether the area is included within an enclosure surrounding the home

(c) nature of the uses to which the area is put – “intimate activities”

(d) steps taken by resident to protect the area from observation of passers-by
(2) In Dunn found not to be a curtilage – barn was 60 yards from house, not closed in area enclosed by house fence, no objective indication the barn was used for intimate activities, no protection from observation by passers-by

iii) Public Access: 
· if the police obtain info that members of the public could obtain then there is no search
(1) who is the public? 

(a) the basic idea today is that info obtained from a 3rd party will almost never be a search or seizure

(2) Private conversations 
(a) US v. White (US, 1971)

(i) Facts – conversation with govt. informer who was carrying a radio transmitter
(ii) Holding – court basically says that you assume the risk by talking to a 3rd person → not a search
(3) Bank records 

(a) court held that there was no reasonable expectation of privacy re: bank records b/c the records are accessible by the bank – so not a search (California Bankers v. Schultz; US v. Miller)
(4) Telephone pen register 
(a) Smith v. Maryland (US, 1979)
(i) Facts – police installed a pen register in the phone company offices – the device recorded the numbers called by D on his home phone. 
(ii) Holding – the use of pen registers was not a search b/c Smith had no reasonable expectation of privacy re: the phone numbers he called – in making a call, Smith gave his info to the phone company, so equivalent access by govt. couldn’t be denied → not a search
(5) Trash 
(a) California v. Greenwood (US, 1988)
(i) Holding – police rummaging through defendant’s trash was not a search when placed at the end of the driveway b/c public has access to it
1. Greenwood’s lack of choice was irrelevant
2. Greenwood’s efforts at concealment – opaque containers – also irrelevant
(6) Aerial Surveillance

(a) Dow Chemical v. US (US, 1986) – taking photos of an industrial plant complex from navigable air space is not a search (this despite the fact that Dow had taken a lot of precautions against surveillance)
(b) Florida v. Riley (US, 1989) – court said that since the public could legally hover then so could a police helicopter flying low (400 ft.) over backyard → not a search 
(i) crucial question here was whether the public normally has access to info in backyard by way of aerial surveillance 
(7) Abandonment 
(a) if no one claims a bag → not a search or seizure
(8) Manipulation of Bags in Public Transit (Tactile Search)
(a) US v. Bond (US, 2000)

(i) Facts – agent felt bag on bus and felt a brick-like thing – asked to search and was allowed and found methamphetamine
(ii) Holding – this was a search – there is an expectation the bag will not be felt in an exploratory manner
1. different b/c was “tactile” as opposed to visual – touching makes it different
iv)  Searches that can only uncover illegal activities:

· an investigative activity is not a search if it can only uncover illegal activity
(1) Dog Sniffs

(a) US v. Place (US, 1983)
(i) dog sniff of bag for drugs is not a search b/c would only signal the presence of illegal drugs and nothing else –

1. dog sniffs are not tactile → not as intrusive
(2) Chemical Tests 
(a) if a chemical test merely discloses whether or not a substance is contrabands the test is not a search
(b) if a test also uncovers innocent private info is a search.
v) Sensory Enhancement Devices:
(1) Thermal Imaging Devices

(a) Kyllo v. US (US, 2001)
(i) Facts – agent had reason to believe something was going on → used heat detection device, sees that it is sketchy, gets a warrant and finds 100 pot plants
(ii) Holding – the use of the device was a search and was illegal. The general rule laid out here is that – sense-enhancing technology constitutes a search where the technology is not in general public use and if the technology gives you info that is not available to your ordinary senses
1. the opinion rests on the privacy of the home – the home is heavily protected
(2) Beepers
(a) it is okay to use a beeper to track something outdoors (not a search)

(i) beeper did the same as ordinary sensory perception would do

(b) it is not okay to use a beeper to tracking something inside a house (is a search)

(c) if used to obtain private information that could not be obtained through regular sensory perception → is a search
vi) Public Schools and Public Employees:

(1) New Jersey v. TLO (US, 1985)
(a) ct. held that high school students have some reasonable expectation of privacy while attending school – a student does not lose all rights by bringing personal property into the school
(b) Step 1 – look at whether was a search; Step 2 – look at reasonableness of search – balance state interest vs. student’s expectation of privacy
1. opening of a student’s purse was a search but was reasonable even without a warrant – high state interest in regulating discipline
vii) Government Employees:
(1) O’Connor v. Ortega (US, 1987)

(a) no opinion for the court but –  all the justices agreed that where the employee keeps a private container such as a desk or a file cabinet, a govt. intrusion into that area is a search

(i) a majority also held that an employees office itself would be protected by the 4th amendment unless the office was subject to unrestricted public access

(b) like in TLO, need to balance to determine whether the search was reasonable

(i) ct. found the search of an employees desk to be a search but to be reasonable even though it was conducted w/o a warrant and was made with only reasonable suspicion as opposed to probable cause

B. THE WARRANT REQUIREMENT

· searches and seizures conducted without a warrant are presumed to be unreasonable

1) Reason for a Warrant Requirement
a) Johnson v. US (US, 1948)

i) Facts – police smell opium in the hallway coming from a particular room – they knock on door, person answers, and police discover opium

ii) Holding – Court says that a warrant is required for the arrest to be legal – inconvenience and delay are not sufficient enough reasons to bypass a warrant
1. REQUIREMENTS FOR A WARRANT – WHAT IT TAKES TO GET A WARRANT:

1A. DEMONSTRATING PROBABLE CAUSE

· the basis standard for probable cause is “some likelihood that …”

1) Testing for Probable Cause

a) Spinelli Two-Pronged Test – Spinelli v. US (US, 1969)
i) Facts – police observed Spinelli for a few days – observed him driving back and forth to a specific apartment each of the days. Police knew there were telephones in the apartment – had some info from informant.
ii) Holding – the Court said that they don’t know the “basis of knowledge” of the informant and don’t know the informant’s reliability (b/c they are missing from the cop’s affidavit)→ not enough to justify probable cause 
(1) could be inferred from corroboration but there was not enough here
(2) White (concurrence) → corroboration of innocent details is not necessarily enough
iii) Two pronged test:
(1) Reliable informant – informant must be reliable and credible. The person providing the information could be found to be reliable on several grounds:
(a) personal knowledge of cops – presumed to tell truth
(b) citizen-informants are presumed reliable
(c) informants with good track records
(d) informant who makes declarations which are against his own interest
(e) anonymous informants – not presumed reliable
(2) Personal knowledge -- 
(a) direct statement of personal knowledge by informant satisfies this prong
(b) a statement containing a wealth of detail, even without a direct statement, would satisfy
(c) corroboration from independent sources
(d) no corroboration needed if there is a confession of a co-participant (US v. Patterson) in a crime
· In Illinois v. Gates, the Court rejected the two-pronged test in favor of a totality of the circumstances test but recognized that the two-pronged test is still a helpful means by which to evaluate an informant’s hearsay – lower court have used the Spinelli test as a means of evaluation but not as dispositive

b) Illinois v. Gates (US, 1983) (p.91)
i) Facts – police receive an anonymous letter that the Gates’ were drug traffickers. The letter said that the Gates’ were going to obtain drugs in Florida and bring them back to Illinois and it described their itinerary. The facts don’t quite work out the letter says but are close and the police go ahead and search their house and car with a warrant – and found drugs.
ii) Holding – Ct. found there was substantial basis for issuing the warrant
(1) the court rejected the Spinelli test and adopted a totality of the circumstances test
(a) the information should be evaluated in a common sense way

c) Impact of Gates:

i) biggest impact of Gates → the amount of corroboration needed fell

(1) E.g. US v. Peyko (2nd Cir, 1983) – corroboration of innocent activity only lent color to the tip, which lent color to the corroboration, which led to probable cause under Gates

d) Standard of Review of a Warrant Issuance:
i) the standard of review of a magistrate’s issuance of a warrant is whether there was a “substantial basis” for the magistrate finding probable cause → a lot of deference is given to the magistrate’s decision to grant a warrant – not reviewed de novo (Massachussets v. Upton (US, 1984))
2) Quantity of Information Required for Probable Cause:
a) Equivocal Activity
i) US v. Prandy-Binett (DC Cir, 1993) (p.108)
(1) Facts – DC police at Union station in plain clothes watching trains from NYC. They see someone suspicious and identify themselves. There are inconsistencies in his answers re: where he is coming from, where he lives. Request to search bag – he opens the bag and out slips a rectangular block wrapped in duct tape

(2) Holding – court says that based on the totality of the circumstances, there was a fair probability that the block contained drugs

(a) the court says that “somewhere between ‘less than evidence which would justify conviction’ and ‘more than bare suspicion’ probable cause is satisfied – precise point is indeterminate.

b) Probable Cause to Arrest – 

i) probable cause to arrest is determined by whether there is a fair probability to believe that the person arrested has committed a crime → prob cx to arrest
ii) Mistaken Arrest 
(1) US v. Valdez (2nd Cir)(1986)
(a) Facts – description of guy who sold drugs to undercover cops – cops stop a guy they think is the guy, search him, and find drugs – but he turns out to be the wrong guy. Does the description warrant probable cause to arrest?
(b) Holding – court said that the description was not overly general and that the officers acted properly in arresting Valdez  -- there was probable cause
(i) a lot depends on location

(2) US v. Kitchcart (3rd Cir)(1998) 

(a) Facts – description of two black men in a black sports car. Officer pulls over car thinking that there is only one person inside – turns out there are two and it that there are weapons inside

(b) Holding – court said that there was no probable cause here – not established by location, time, not by match of cars

(i) court said that the prob cx standard is the same regardless of the crime committed

3) First Amendment Concerns:
a) NY v. P.J. Video (US, 1986)

i) the application for a warrant authorizing the seizure of materials presumptively protected by the 1st amendment should be evaluated under the same standard of prob cx used to review warrants generally

1B. PROBABLE CAUSE, SPECIFICITY, AND REASONABLENESS
1) Things that Can be Seized:
a) ***Warden v. Hayden (US, 1967)
i) Holding – court said that things that could be seized were:

(1)  fruits of a crime
(2) instrumentalities of a crime
(3) contraband
(4) “mere evidence” of a crime (prior to Warden had not been allowed)
(a) in the case of “mere evidence” probable cause must be examined in terms of cause to believe that the evidence sought will aid in a particular apprehension or conviction
2) Probable Cause as to Location of Evidence:

a) the critical element is reasonable cause to believe that the specific things to be search for and seized are located on the property to which entry is sought (Zurcher)
3) Searches of Non-Suspects’ Premises:

a) Zurcher v. Stanford Daily (US, 1978) 

i) Facts – riots took place of which student newspaper may have taken pictures of students attacking cops. Police get warrant to search for films, negatives, pictures – limited themselves as to where they could search

ii) Holding – S.Ct. found the warrant valid – saying that there was nothing special about the search of 3rd party premises → the question is whether there is probable cause to believe the evidence of a crime will be found in the place to be searched
b) Law Offices
i) it is unreasonable for police to secure a warrant to search an attorney’s office for records belonging to a client unless the attorney is also suspected of wrongdoing or there is a threat to destruction of the records (O’Connor v. Johnson, Minn, 1979)

4) Describing the Place to be Searched:
· the warrant requires a particularized description of the place to be searched – the standard is reasonable particularity
a) Mistake --Maryland v. Garrison (US, 1987)
i) the ct. upheld a warrant authorizing the search of a “third floor apartment” even though there were actually two apartments on the third floor – the description was sufficiently particular
(1) a mistake is alright unless the police knew or should have known that there were separate apartments (negligence standard)
b) Wrong Address 
i)  Lyons v. Robinson (8th Cir 1985)
(1) warrant with mistaken street name found to be sufficiently particular
ii) US v. Ellis (11th Cir 1992)
(1) warrant to search “the third mobile home on the north side of Christian Acres Road” found to be defective – seems to turn on the fact that the home was not described physically and did not include the name of the owner
c) Breadth of the place to be searched 
i) US v. Evans (7th Cir, 1996) → principle that a warrant permitting a search of a house or a building authorizes the police to search anywhere within the building (or curtilage) that is large enough to contain the evidence the police are looking for.
5) Particularity for Arrest Warrant:

a) An arrest warrant must describe the person to be seized with sufficient particularity
b) US v. Doe – warrant authorizing arrest for “John Doe aka Ed” held overbroad
6) Describing the Things to be Seized:

a) Andresen v. Maryland (US, 1976)
i) the warrant said can seize a list of things but says at the end “together with other fruits, instrumentalities, and evidence of crime at this [time] unknown” – court holds that the warrant is sufficiently specific
(1) b/c it is obvious that the catch-all phrase refers to the specific crime – due to rules of sentence construction

b) US v. Fucillo – warrant to seize “stolen clothing” held insufficiently particular where officers were given a detailed list of the articles stolen before applying for the warrant → sufficiency of particularity depends in part on how much an officer is expected to know
c) US v. Strand – warrant authorizing seizure of “stolen mail” from Strand’s house – ct. held that “stolen mail” is sufficiently particular but does not permit the seizure of things which do not fit into the general category
i) court let in some things and not others – courts allow severability → if some things are legitimately seized and others are not w/ regard to the particularity requirement – the courts will let in those things that are legitimately seized
7) Anticipatory Warrants:
a) US v. Georgia – court found an anticipatory warrant valid when execution of the warrant was contingent upon the delivery of cocaine by two designated messengers
i) to be valid, though, an anticipatory warrant must set explicit conditions to limit the discretion of the officers in determining whether the triggering event has occurred 
2. EXECUTING THE WARRANT

1) “Knock and Announce” Requirement:
a) officer is allowed forcible entry if he gives notice and has been refused admittance
i) the requirement serves three purposes:
(1) protects citizens and police from violence
(2) protects individual property rights
(3) protects against needless destruction of private property
b) How long have to wait:

i) US v. Knopp – waiting 12 seconds is enough for forcible entry

ii) US v. Moore – waiting 3 seconds is not enough

c) Is there a constitutional basis for “knock and announce”?

i) Wilson v. Arkansas (1995)
(1) Justice Thomas held that the knock and announce requirement was not a constitutional requirement but that it does have some bearing on the 4th amendment – as a component of the 4th amendment’s reasonableness inquiry

2) Exceptions to “Knock and Announce”:

a) Imminent Destruction of Evidence –  Police officers need not knock and announce when they are acting to prevent the imminent destruction of evidence 

b) Emergency Circumstances 

i) Richards v. Wisconsin (1997)
(1) Court rejected a per se rule that said police officers are never required to knock and announce their presence when executing a search warrant in a felony drug investigation
(2) Richards court established test for excusing knock and announce requirement: “the police must have a reasonable suspicion that knocking and announcing their presence under the particular circumstances, would be dangerous or futile, or that it would inhibit the investigation of the crime by, for example, allowing the destruction of evidence” – this is the standard instead of prob. cx. – it is lower than the prob. cx. standard
c) No-Knock Warrants – some magistrates allow for no-knock warrants if the officers demonstrate reasonable suspicion ahead of time – S.Ct. has said this is okay
d) No-Knock Entries and Destruction of Property

i) US v. Ramirez (US, 1998) – officers are not held to a higher standard when a no-knock entry results in the destruction of property
3) Timing and Scope of Search:
a) Unnecessarily Intrusive Searches

i) Hummel-Jones v. Strope (1994)
(1) Facts – 2 am raid on birthing clinic where Hummel-Jones was staying to search for evidence of doctor practicing medicine without license. Search lasted for 3.5 hours and seized lots of things of the couple despite their objections.
(2) Holding – ct. held that the search was excessive
b) When is the Search completed?

i) the courts are not very concerned with imposing temporal or spatial limitations on searches for narcotics or related evidence

(1) e.g. US v. Stiver – cops searching with warrant – lasted 80 minutes and cops answered several telephone calls for drug requests → court found this was within the scope of the search authorized by the warrant
c) Presence of Occupant – most courts hold that the 4th does not require officers to conduct a search in the presence of the occupant, though they say it is advisable. 
d) Presence of the Warrant – Warrant need not be served on person being searched before the search takes place
e) Media Ride Alongs 
i) Wilson v. Layne (US, 1999) – media observation of the execution of an arrest warrant in Wilson’s home violated the 4th amendment
(1) but court held that Wilson was not entitled to a monetary recovery for the violation
4) The Screening Magistrate:
a) magistrate must be neutral and detached

i) law enforcement officer is not neutral and detached (Coolidge v. NH)

ii) a person formerly involved in law enforcement, her husband was then a deputy, and she visited the site while the search was conducted – while troubling, was not enough to show lack of neutrality (US v. McKeever)
b) magistrates do not need to have legal training (Shadwick v. Tampa)

EXCEPTIONS TO THE WARRANT REQUIREMENT:

1. Arrests in Public

2. Terry Stops

3. Searches incident to arrest

4. Plain View and plain touch

5. Automobile Exception

6. Exigent Circumstances 

7. Administrative Searches and “Special Needs”

3. ARRESTS
1) Arrest Versus Summons:
a) Gustafson v. Florida (US, 1973) – suggestion that arrest might not be preferable to a summons in all circumstances

b) Atwater v. City of Lago Vista (US, 2001) – Court refused to say that the police could not arrest under these circumstances – seatbelt violation

2) The Constitutional Rule – Arrests in Public:

· you often need less to make an arrest than to search property

a) US v. Watson (US, 1976)

i) Facts – informant says Watson is stealing mail – informant is used in sting in exchange of stolen credit cards. Informant gives cops signal even though no exchange has yet taken place and police arrest Watson. Police asked if they could search Watson’s car and he saus “go ahead” and they find stolen credit cards.
ii) Holding – police may arrest a felony suspect in public w/o a warrant as long as they have probable cause
(1) the ct. seems very concerned with creating a bright-line rule

b) How much force is allowed to arrest someone?
i) Tennessee v. Garner (1985) – under the 4th amendment, deadly force may not be used to prevent the escape of a felon unless it is necessary to prevent the escape and the officer has probable cause to believe that the suspect poses a significant threat of death or serious physical injury to the officer or others.
ii) Graham v. Connor (1989) 

(1) all claims of excessive force in the making of an arrest are to be governed by 4th amendment standards of reasonableness – relevant factors include:
(a) severity of the crime

(b) whether suspect poses an immediate threat to the safety of others

(c) whether he is actively resisting arrest or attempting to flee

3) Protections Against Erroneous Warrantless Arrests:

a) Gerstein v. Pugh (1975) – if a person is arrested without a warrant he is entitled to a “prompt” post-arrest assessment of probable cause by a magistrate – i.e. “Gerstein hearing”
i) but, the court determined that the state need not provide the adversary safeguards associated with trial

· “Gerstein hearings” are ex-parte → suspect need not know about it
· the info that gets presented is the info known to the police at the time of the hearing and not necessarily at the time of the arrest

· if prob. cx. develops, it makes no sense to then let him go
b) County of Riverside v. McLaughlin (1991) – when have a warrantless arrest, must have post-arrest probable cause hearing within 48 hours 

i) but the Court allows for administrative flexibility → some latitude when combining prob. cx. hearings with hearings like bail or arraignment hearings 

ii) Scalia dissent → can only hold for 24 hours before prob. cx. hearing
4) Arrests in the Home

a) Payton Rule – Payton v. NY (1980) = need an arrest warrant to arrest someone inside his own house (the home deserves special protection)
i) the 4th amendment requires exigent circumstances to cross threshold into a house w/o a warrant

· the home is protected by the Payton rule, but not the person → a warrantless arrest inside a home is fine even if the intrusion into the home is illegal
b) What is a Home?

i) home does not include the entrance way into a common hallway (US v. Holland, 1985)

ii) a validly rented hotel room is a home (US v. Morales, 1984)

iii) an overnight guest staying in someone’s home → this is considered to be his home for purposes of arrest (Minn. v. Olson)
c) Arrests in the Home of a 3rd Party:
i) Steagald v. US, 1981 – need a search warrant to search for a guy in someone else’s house absent exigent circumstances – the search warrant has to say that there is probable cause to believe that the person will be found there 

(1) an arrest warrant is not sufficient – it would not protect the privacy interests of the 3rd party owner since the arrest warrant was not based on any judicial determination that there was prob. cx. to search for the suspect in the 3rd party home.
ii) Not Everyone has Standing to Object if there is a violation of the Payton and Steagald Rules:

· if don’t have standing then the police can barge in and the defendant can’t suppress the evidence the police find 

(1) in Steagald, the owner of the house could object
(2) temporary visitors cannot object to evidence being used against them → they don’t have a sufficient expectation of privacy (Minn. v. Carter) – but depends on the amount of time, etc.
(a) Test for temporary visitors – Court looks at:
(i) whether the activity is business or social
1. less privacy rights for business guests

(ii) how long the visitors were there

1. a few hours isn’t long enough – still temporary (Minn. v. Carter)

(iii) previous connections with the place

1. in Minn. v. Carter there was no previous connection with the place

(3) an overnight guest could object (Minn. v. Olson) → require an arrest warrant to arrest an overnight guest in the home of a third person
(a) if the police go in to the house with probable cause then the overnight guest could not protest his arrest– Payton rule protects the home, not the person
d) Hypotheticals:
i) If cops go into house with probable cause who can object:

To Arrest:



To Cocaine being used against them:

Owner

yes




yes

Overnighter
no




yes


Temporary 
no




no

ii) If cops go in with warrant to arrest guests who can object:

To Arrest:



To Cocaine being used against them:

Owner

no




no

Overnighter
no




no


Temporary 
no




no

4. STOP AND FRISK – TERRY STOPS
1) Stop and Frisk Established
· Terry basically put aside the warrant clause with respect to a large class of situations – instead focus on reasonableness of the search and seizure
a) Terry v. Ohio (1968) 

i) Facts – officer watched some guys walking back and forth 12 times to store – he thought this was suspicious (that they were casing the place) based on his experience – he approached them, asked for identities, grabbed one, spun him around, and frisked him – felt a gun which he couldn’t remove so he took off the guy’s jacket. He stopped them at the point they were beginning to walk away.

ii) Holding – S.Ct. says that this is a form of search and seizure even though it is short of a full-scale search and seizure – so it is covered by the 4th amendment → look at reasonableness. Here there was reasonable suspicion.
(1) court makes frisking basically automatic with a stop – doesn’t distinguish b/w the two → stresses the safety of the cop in terms of frisk
(a) later cases have moved away from that and have suggested that cops can search ieven when their safety is not at risk
(2) The standard the police must meet in order to stop someone:
(a) Reasonable Suspicion – the police officer must be able to point to “specific and articulable facts which, together with rational inferences from those facts, reasonably warrant the intrusion”

(i) a hunch is not enough

(ii) there is an inference that there is a sliding scale → the greater the intrusion, the greater the suspicion needs to be
· Reasonable suspicion is a considerably lower standard than probable cause

b) Early Application of Terry – 

i) Adams v. Williams (1972) → reasonable suspicion for a stop need not be based on the officer’s personal observations – here reasonable suspicion was based on information of an informant who was known to the officer
(1) here – high crime area at 2:15am – question as to whether it would have been rxnble suspicion if this was not the setting
c) Bright-Line Rules Under Terry—
i) Penn. v. Mimms (1977) – an officer in the course of a legal stop of an automobile has an automatic right under Terry to order the driver out of the vehicle
(1) safety of officer (from passing cars and driver) versus minimal intrusion on driver
ii) Maryland v. Wilson (1997) – bright-line rule of Mimms applied to passengers
iii) Scope of Mimms Bright Line Approach
(1) NY v. Class – it is reasonable for an officer to reach into a car to move some papers to see the car’s VIN number

d) Detention of Occupants of a Resident:
i) Michigan v. Summers – if the police have a warrant to search a home, they may detain anyone who is there at the time the search warrant is being executed

(1) to prevent against flight and destruction of evidence

2) When Does a Seizure Occur? The Line Between “Stop” and “Encounter”

· encounters do not fall within the 4th amendment

a) “Free to Leave” Test – US v. Mendenhall (1980)
i) Test → a person has been seized within the meaning of the 4th amendment only if, in view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave
(1) the court says that a reasonable person would believe they were not free to leave by physical touching, display of a weapon, use of language or tone, etc.
b) Applying “Free to Leave” Test:
i) Factory Sweeps – INS v. Delgado (1984) 
(1) Facts – cops conducted factory search and asked people questions
(2) Court said  this was an encounter → the workers were there anyway and would not have felt free to leave b/c of that
(a) INS not required to get a search warrant b/c this is not a stop, it is only an encounter
ii) Bus Sweeps – Florida v. Royer (1983) (plurality opinion)
(1) Facts – Royer consents on bus to cops searching his bag – they find drugs
(2) “free to leave” doesn’t apply to bus sweeps – b/c the individual is on the bus and doesn’t want to go anywhere – rather on buses, the test is: do you feel free to end the encounter?
(a) cops don’t need articulable suspicion
(3) Must officers advise bus passengers during a drug sweep of a bus of their right not to cooperate? 

(a) US v. Drayton (2002) – No. 

(i) the totality of the circumstances test controls without giving extra weight to the absence of a warning – here, respondents (wearing heavy, baggy clothes on a hot day) were not seized ands their consent to be searched was voluntary

c) State of Mind Required for a Stop:
i) Brower v. Country of Inyo (1989) – a 4th amendment seizure only occurs when there is a governmental termination of freedom of movement through means intentionally applied.

ii) Officer whose intent was to shoot the gunman did not seize the hostage (Medeiros v. O’Connell)

d) The Suspect Who does not Submit:

i) California v. Hodari D. (1991) – 

(1) Facts – cop walk up to a group of young blacks gathered around a car; D runs; cop chases; D chucks rock of coke.  Hodari claimed that the pursuit was a seizure.What does it matter when the suspect was seized? If he was seized before he threw the coke, it would be the fruit of an illegal stop (unreasonable search); contrast if he was seized later.

(2) Court lays out two different types of seizure:

(a) Physical shows of authority

(i) If intentional, mere grasping or application of physical force is sufficient to constitute a seizure

(b) Non-Physical shows of authority

(i) Test – to determine whether a seizure occurs, when the officer engages in a non-physical show of authority, it must be such that a reasonable person would not feel free to leave, and the citizen must actually submit.  
(ii) this case is not a seizure ???
ii) When does Submission Occur?

(1) US v. Hernandez – momentary hesitation and direct eye contact prior to flight do not constitute submission

3) Grounds for a Stop: Reasonable Suspicion

· In determining whether reasonable suspicion exists, a court must look at both the source of information upon which reasonable suspicion is based and whether the information is sufficiently suspicious to justify a stop
a) Source of the Information
i) Anonymous Tip 
(1) Alabama v. White – held that an anonymous tip that was significantly corroborated by a police officer’s investigation provided reasonable suspicion for a stop

b) Quantum of Suspicion
i) Comparison to Probable Cause

(1) Reasonable suspicion is a different standard of proof from probable cause – it is appropriate to think of reasonable suspicion as “possible cause”
(2) US v. Winsor – There were 40 hotel rooms and cops knew robbers were in one – was there reasonable suspicion to search all the rooms? 1-in-40 probability is too small to support probable cause but that low probability did amount to reasonable suspicion
ii) Example of Reasonable Suspicion

(1) US v. Arvizu (2002)
(a) Facts – Border patrol set up sensors on back roads into US from Mexico, which were commonly used to dodge checkpoints. Driving a minivan (known to be used by drug couriers); driver slows down when he sees po; driver averts eyes, looks rigid; kids appear to be sitting on something; kids wave to po in unison (mechanic wave); car avoided checkpoints and recreational areas; po pulls van over. Requests search, driver agrees and finds more than 100 pounds of pot. Is there reasonable suspicion at this point?
(b) Holding – there was reasonable suspicion – everything taken together was enough to form a particularized and objective basis for the officer stopping the vehicle
iii) Standard of Review for Reasonable Suspicion → de novo 
iv) Relevance of the Race of a Suspect
(1) When the question is whether the suspect sufficiently matches the description of a perpetrator of a completed crime → okay to use race
(2) More difficult is when an officer considers a person suspicious b/c he is found in an area ordinarily not frequented by members of the suspect’s race
(a) St. Paul v. Uber (1990) – white guy from suburbs in inner city at 2:15am in a red light district. Minn. S.Ct. says no rxnble suspicion here – race alone is not sufficient to create rxnble suspicion
(b) US v. Avery – (in encounters→ in absence of rxnble susp.) at both the contract and pre-contact stage, an officer cannot discriminate on the basis of race
v) Profiling
(1) US v. Sokolow – profile is not a substitute for the trained judgment of a cop, but a particular factor should not be ignored just b/c it happens to be on the profile list
(a) here, court found that the facts, taken together, amounted to reasonable suspicion – factors typical of drug-running:

(i) pay for plane w/cash $20’s

(ii) Miami to Honolulu

(iii) Staying 48 hours

(iv) Getting on phone as soon as you get off the plane

vi) Flight from Police

(1) Presence in high crime area plus unprovoked flight → reasonable suspicion
4) Distinguishing Terry Stops from Impermissible Searches for Evidence
a) Terry Stops can be Used for:
i) search of area near person (Michigan v. Long)
ii) frisk people other than suspect
(1) but there has to be reasonable suspicion that the person is dangerous (Ybarra v. Illinois)
(2) some courts say there is an automatic rule for companions (US v. Berryhill)
iii) protective sweeps of places (Maryland v. Buie)
(1) can do quick limited search of premises – only looking in places where a person might be – and must have reasonable suspicion 
iv) forced movement for identification purposes (People v. Hicks)
(1) but can’t take someone to a custodial place
(2) can’t move them too far or for too long a period
v) detention of property (US v. Van Leeuwen)
(1) can detain a package – but can’t detain luggage for too ling b/c in effect it is detaining the person 
(a) 90 minute detention in absence of probable cause was unreasonable (US v. Place)
(2) the test is whether the police are acting diligently 
b) Terry Stops Cannot be Used for:

i) search for Evidence (Minn. v. Dickerson)
ii) investigate for things other than for what the guy was stopped
iii) frisking an object (Arizona v. Hicks)
(1) can freeze the object for a certain amount of time
5. SEARCH INCIDENT TO ARREST: THE ARREST POWER RULE
· What can the police do once they arrest somebody? A lot.

1) Spatial Limitations
a) Chimel v. California (US, 1969)

i) during the course of an arrest cops are limited to searching the person and the area within his immediate control (the grab area) → this is an automatic rule
b) Application of Chimel:
i) US v. Lucas – the arrestee is handcuffed and there are two other people there – court says it is okay to check the cabinet where the found a pistol → can search grab area even if arrestee is handcuffed
(1) rationale of Chimel is hard to square here b/c the arrestee is handcuffed to the floor
ii) US v. Perea – police can’t bring items into the grab area so as to search them
iii) Washington v. Chrisman – don’t need affirmative indication that an arrested person might have a weapon available or might attempt to escape  → every arrest must be presumed to present a risk of danger to the arresting officer
iv) US v. Socey – can search for contraband if there are exigent circumstances – the standard for exigent circumstances is:

(1) reasonable belief that 3rd persons were in the dwelling and
(2) reasonable belief that these persons were aware of the arrest so that they might destroy the evidence

2) Arrest Power Rule Applied to Automobiles:

a) NY v. Belton (US, 1981)
i) Facts – cops pulled over Belton for speeding. Smelled marijuana – asked the guys to get out of the car and arrested them for possession. Cop searched the interior of the car, found pot and cocaine in jacket pocket lying in the car. When the car was searched they were handcuffed and outside the car.

ii) Rule – if you are arrested in or near car, the cops can automatically search the passenger compartment of the car
b) Problems after Belton:

i) US v. Strahan (6th, 1993) – ct. said that Belton clearly limits its application only to those settings where an officer makes a custodial arrest of the occupant of an automobile (Strahan was only near his car).

ii) US v. Adams (7th, 1994)

(1) Facts – Adams was standing near a yellow Cadillac – had just exited a house for which a warrant had been issued. Cop handcuffed Adams – while they did the trunk of the car popped open. Cops looked into trunk
(2) Holding – ct. held that there was an insufficient nexus b/w the arrest and the car – they held that Chimel (grab area) rather than Belton (passenger compartment) applied

3) Searches of the Person Incident to Arrest:

a) US v. Robinson (1973) 

i) Facts – officer pulled over defendant – knew that he was driving with an invalid license from a few days before. Arrested him and patted him down. Felt something → pulled out a cigarette package – could feel objects in there but didn’t know what they were – looked in and found heroine capsules
ii) Holding – S.Ct. held that in a lawful case of arrest for any offense, a full search of the person is a reasonable search under the 4th amendment → can look into any packages on the person
b) Custodial Arrests for Minor Offenses:
i) Atwater v. City of Lago Vista (2001)
(1) S.Ct. says that the 4th amendment does not prohibit a warrantless arrest for a misdemeanor
(2) O’Connor Dissent – need to balance interests – custodial arrest intrusion here is high, govt. interest is low
(3) the S.Ct. doesn’t want to get involved – it is up to the state and local govt.
6. PRETEXTUAL STOPS AND ARRESTS

1) Whren v. US (1996)

a) Facts – cop was suspicious. He was in an unmarked car – stepped out and approached the car at a red light – after the car had turned without signaling – and saw bags of crack in the car. 
b) Holding – S.Ct. said that whether or not the search was pretextual, the stop was based on prob. cx. to make the traffic stop – the ct. decides that as long as the officer could have made the stop and arrest, the evidence is fine

i) the question for the court was whether to adopt a “would have” or “could have” test – that the evidence comes in as long as the officers ordinarily would have/could have made the stop

(1) problems with “would have” test → local variations in police practice; question of intent – concern with probing subjective intent
2) Limits on Potential Abuses of Whren
a) Equal Protections –Accepting the Whren “could have” test opens up the door potentially to racial profiling – but have equal protections clause to limit potential abuses
b) State/Local Laws 

c) S.Ct. is reluctant to get involved with these types of cases – e.g. Atwater
7. PLAIN VIEW AND PLAIN TOUCH SEIZURES
· Basic Rule = if officers have a right to be in a particular place and come upon evidence that they have probable cause to believe is subject to seizure, they may seize it (Coolidge, v. NH, 1971)

1) Plain View – Horton v. California (1990)
a) if otherwise allowed to be there, the police don’t need a warrant to seize something (evidence of a crime) that is in plain view 
b) Arizona v. Hicks – still need probable cause to seize an item in plain view and the probable cause has to be immediately apparent
i) the cops are still limited by the prob. cx. of the warrant and the particularity requirement of the warrant – if they find those things, they have to leave
2) Plain Touch – Minnesota v. Dickerson – found that a plain touch exception to the warrant requirement does exist – analogized to plain view → if otherwise allowed to be there, the police don’t need a warrant to seize something that is in plain touch.
8. AUTOMOBILE EXCEPTION TO THE WARRANT REQUIREMENT
· different from Belton (allowing for search incident to arrest) – the automobile exception allows to search different areas and there are different requirements for it
· For automobile exception need:

· probable cause to search the car itself

· once you have probable cause you can search without a warrant

· automobile exception established in Carroll v. US (1921)

· court uses mobility rationale

· the exception covers virtually any moving vehicle

1) Chambers v. Maroney (US, 1970)
a) Facts – situation where car is taken to the police station and searched without a warrant

b) Holding – ct. says this is alright – the police are going to do it anyway – there is probable cause to search the car so why make them get a warrant.

2) California v. Carney (US, 1985)

a) Ct. uses diminished expectation of privacy rationale – this now provides the basis for such a search

3) a motor home is an automobile (Carney)

a) ct. didn’t decide on a motor home situated as a residence

9. EXIGENT CIRCUMSTANCES

· General Rule = police can search without a warrant if they have probable cause to believe evidence might be destroyed or if they believe there is danger to the police or to the public
1) Hot Pursuit:
a) Hot pursuit doctrine → if officers are in hot pursuit of a suspect, this will excuse an arrest warrant where one would otherwise be required and will excuse a search warrant where a search of an area must be conducted in order to apprehend the suspect (Warden v. Hayden)
b) Welsh v. Wisconsin – suspect must be aware he is being pursued
c) US v. Santana – Police approached Santana while she was standing in the doorway of her home. They had prob. cx.  to arrest her. She retreated into her house and the police followed her in. Ct. said that this was allowed as “hot pursuit”

2) Police and Public Safety:

a) what matters is how the police perceive the situation at the time of their action
b) US v. Salava – risk to public safety excuses warrant where the defendant was found outside his home with blood on his clothes and stated that he had shot someone inside the home – cops went in – it was later discovered that he had shot himself, but was allowed by the court b/c of how the cops perceived it at the time.
3) Hot Pursuit and Public Safety Invoked Together:

a) O’Brien v. City of Grand Rapids (6th, 1994)

i) Facts – police went to seize O’Brien’s truck b/c default judgment had been entered against him – knocked on door, he didn’t answer – ultimately O’Brien fired 10 shots at police – a long time later cops shot him and O’Brien ends up paralyzed

ii) Holding – no hot pursuit here – O’Brien wasn’t going anywhere; regarding public/police safety – ct. says that there was no “immediate” danger, the police could have gotten a warrant
(1) the ct. says a warrant is necessary but P is not entitled to damages b/c the officers are entitled to qualified immunity here
4) Risk of Destruction of Evidence:
a) US v. MacDonald (2nd, 1990) – ct. says that there is particular danger of destruction of evidence in drug cases – drugs can be flushed, a particular $5 bill may be gone, the people may be gone – the court comes close to establishing a blanker rule of exigency for drug cases but doesn’t go quite that far
5) Court in MacDonald adopts Dorman test for exigency – six factors:
a) the gravity or violent nature of the offense with which the suspect is charged

b) whether the suspect is reasonably believed to be armed

c) a clear showing of probable cause to believe the suspect has committed the crime

d) strong reason to believe that the suspect is in the premises being entered

e) a likelihood that the suspect will escape if not swiftly apprehended

f) the peaceful circumstances of the entry

10. ADMINISTRATIVE SEARCHES AND “SPECIAL NEEDS” SEARCHES

· the idea here is that if the search is supported by some need other than traditional law enforcement, then the courts will apply a balancing test
10A. Administrative Searches

1) Safety Inspections of Homes

a) Camara v. Municipal Court – this case is for the search of a home for health inspection violations

i) ct. says need a warrant but the warrant need not be based on probable cx. – the warrant only needs to be pursuant to a statute for violation of a safety code (though it obviously could be based on prob. cx.)

ii) (homes are generally given the utmost protection)

2) Administrative Search of Businesses

a) NY v. Burger (1987)
i) Facts – junkyard owner – search of his place of business. Inspectors ask for his books and license – he doesn’t have it. Then they go to look at VINs and find stolen property and arrest him.

ii) Holding – ct. says that there is a lesser expectation of privacy in a closely regulated business
(1) ct. says that this is a closely regulated business – had to keep books, get a license

· this type of rationale doesn’t really make sense here – b/c they’re really looking for a criminal violation → should get a warrant
iii) Court’s 3-part test to see if can do a warrantless search of a business:

(1) Substantial govt. interest 

(a) (here → preventing auto theft)
(2) Warrantless Inspection may be necessary to further the scheme 
(a) (here → surprise searches are necessary b/c can get rid of evidence
(3) Constitutionally adequate scheme 

(a) (here → ct.. says the scope is properly defined)

· Burger is important –

· shows that businesses don’t have to be particularly regulated to be subject to warrantless searches

· blurs distinction b/w administrative and criminal searches

· looks as though the ct. will be willing to accept relatively weak limitations on searches

· seems as though allows for repeat searches relatively soon (could lead to harassment)

b) Lesser v. Espy (7th, 1994) – Burger justifies the warrantless search in part b/c surprise is important – ct. basically says that surprise basically boils down to it being burdensome to get a warrant (the need for surprise is really a false issue)

10B. “Special Needs” Searches

· the ct. will balance the interests of the govt. versus individual privacy interest

1) Drug Testing of Employees:
a) Skinner v. Railway Labor Exec. Ass’n (1989)

i) Facts – case involved suspicionless drug-testing of RR employees who had been involved in train accidents. At this time there was well-documented drug and alcohol use by train drivers.

ii) Holding – ct. says in these circumstances, don’t need individualized suspicion
(1) there are special needs here – safety concern – the search isn’t very intrusive, there is a triggering event here, and RR’s are a pervasively regulated industry

b) National Treasury Employees Union v. Von Raab (1989)

i) ct. upholds suspicionless drug testing of applicants for Customs Service

(1) ct. says the govt. interest here is strong – workers could be subject to bribery or blackmail; also hard to evaluate the performance of the people in the field

c) Differences b/w Skinner and Von Raab:

i) Von Raab → no triggering event
ii) there is no substantial history in Von Raab of employees having drug problems
2) Drug Testing of Schoolchildren:
a) Veronia v. Acton (1995)

i) Facts – history of drug problem in the school – instituted athlete drug-testing policy – results of tests were kept in confidential files – if tested positive for drugs, students were given option → could go to drug counseling or not participate in sports
ii) Holding – “special needs” exist in the public school context → Veronia’s policy is reasonable and therefore constitutional. Lower expectation of privacy. The constitutionality of the search is measured by reasonableness – the ct. applies a balancing test – privacy interest vs. govt. interest
(1) the factors the court takes into consideration:
(a) privacy interest at school is different – schools have custodial function (in loco parentis)

(b) students have to get medical exams etc. to attend
(c) athletes in particular have lower expectation of privacy – communal undress, also safety aspect

(d) choice – athletes have chosen to do this – they voluntarily go out for a sport

(2) ct. says re: individualized suspicion – the randomness of the testing actually makes it less intrusive

b) Pottwatomie County v. Earls (2002)
i) Facts – policy similar to Vernoia but applied to all extracurricular activities. Everyone is drug tested initially and then random afterward. Not the same level of drug use as in Veronia.
ii) Holding – court extends Veronia to this situation – this is constitutional
(1) for the ct. the most important factor seem to be the fact that it is a school
(2) Dissent → says this is overbroad – also the fit b/w the drug program and the problem is not a good one
3) Drug Testing of Pregnant Women
a) Ferguson v. City of Charleston (2001)
i) Facts – if a woman exhibits one of nine criteria they will be tested for drugs – the 9 criteria are the trigger → not totally random. Before this program was implemented, the hospital had started testing for drugs but at a certain point they linked up with law enforcement and shared the info with the cops. Some who are tested are subject to arrest. Others are allowed into drug counseling – can threaten people with arrest to get them into drug counseling.
ii) Holding – this is not constitutional
(1) the involvement of law enforcement was key – this is the immediate objective of the program

(a) immediate vs. ultimate objective – the ultimate objective is to get women to stop using drugs during pregnancy
(2) the ct. sidesteps the issue of consent – it is ultimately remanded for consideration of whether there was consent
4) Road Blocks:
a) Delaware v. Prouse (1979) – an officer can’t make a stop with no reasonable suspicion to see if drivers had license and registration
i) court wasn’t forestalling all stops for license and registration – suggested it might be okay in the context of a roadblock

b) Illegal Aliens – US v. Martinez-Fuerte 

i) court says fixed checkpoint along border (intended to search for illegal aliens) is okay

(1) expectations of privacy are low, discretion of police is limited, not a surprise

c) Drunk Drivers – Michigan Dep’t Police v. Sitz (1990)

i) court said that a temporary checkpoint – in which all drivers were stopped – to look for drunk drivers is okay
(1) the ct. plays up the safety interest and says that the intrusion is limited (Sitz had argued that the only need here was law enforcement)

(2) effectiveness of the checkpoint doesn’t really matter

d) Drugs – Indianapolis v. Edmond (2000)

i) the court said that a roadblock to search for narcotics (stopped cars, walked dog around – the stops were 9% effective) was not a “special need” b/c the search is looking for ordinary criminal activity
(1) Dissent → might be alright – walking dogs around is not a search under 4th according to Place, lower expectation of privacy in a car; officers don’t have much discretion here
· w/ drug testing and road blocks, the ct. doesn’t seem to be really interested in how effective the tests/roadblocks are

C. REMEDIES FOUR 4TH AMENDMENT VIOLATIONS
· the 4th amendment doesn’t explicitly state what the remedy is for a violation

· main remedy = Exclusionary Rule

1. THE EXCLUSIONARY RULE
1) The Exclusionary Rule and Federal Courts 

a) Weeks v. US (1914)

i) set out the exclusionary rule for federal courts 

(1) in adopting the exclusionary rule, the ct. seemed to be borrowing from the 5th amendment

ii) “Silver Platter” Doctrine → evidence obtained from an illegal search by a state official could be turned over by feds and used in a state criminal prosecution – b/c exclusionary rule didn’t apply to the state; the reverse was true as well
(1) the fact that you could do this seems to imply that the ct. did not intend this to be a constitutional rule
2) The Exclusionary Rule and the States

a) Wolf v. Colorado (1949)

i) S.Ct. incorporates the 4th amendment against the state – but the ct. said that the exclusionary rule is not imposed on the states – it is not a constitutionally mandated remedy

(1) anyway, it only serves to help the guilty whereas a tort remedy applies to both the innocent and the guilty

b) Mapp v. Ohio (1961)

i) though this case was argued as a 1st amendment case, J. Clark is determined to apply the exclusionary rule to the states and decide this as a 4th amendment case
ii) Justification for applying the exclusionary rule to the states:

(1) other remedies are ineffective

(2) deterrence – deter police misconduct

(3) have an individual right to exclusion

(4) judicial integrity

(5) don’t want govt. profiting from its own wrong

(6) rule is not costly – excludes what shouldn’t have been found in the first place

· one big problem with the exclusionary rule is that it doesn’t protect innocent people b/c there is nothing to exclude

3) The Court has Limited the Reach of the Exclusionary Rule in Standing Cases:
a) Jones v. US (no longer valid) – the ct. set out two rules that allowed a lot of people to take advantage of the exclusionary rule: (1) automatic standing if you were legitimately on the premises and (2) automatic standing if police claim you possessed a specific item

b) Abolition of Automatic Standing

i) Rakas v. Illinois (1978) 
· court basically applies Katz test – is there a rxnble expectation of privacy

(1) the court does away with automatic standing if you are legitimately on premises
(2) passengers in cars also do not get automatic standing
ii) US v. Salvucci (1980)
· court basically applies Katz test – is there a rxnble expectation of privacy

(1) knocks out second rule of Jones – the simple fact that the govt. alleges that you possess the good doesn’t give you automatic standing – the question is whether you had a rxnble expectation of privacy
c)  Ownership of Seized Property Does Not Necessarily Confer Standing
i) Rawlings v. Kentucky (1980)

(1) Rawlings did not have a reasonable expectation of privacy in his friend’s purse despite the fact that he owned the drugs.

d) Targets Without Standing

i) US v. Payner (1980)

(1) IRS stole briefcase of banker in Bahamas, photocopied info and used the info to prosecute US citizens – the fact that the US citizens don’t have a privacy interest in the banker’s briefcase means that they can’t get standing → they can’t get the evidence excluded
· it seems that in this whole line of cases, the court began to see the effects of the exclusionary rule → began to limit the rules of standing
2. FRUITS OF THE POISONOUS TREE
· If an illegal search turns up further evidence that evidence is tainted and must also be excluded – but there are exceptions: (1) attenuation (2) independent source doctrine (3) inevitable discovery (4) good faith
· when you consider the Fruits of the Poisonous Tree doctrine, you always have to consider standing
1) Attenuation 
· if there is a break in the chain of causation, the evidence can come in
a) Wong Sun *** (exam type question)
i) Facts – steps:
(1) arrest of Toy
(2) Statements from Toy
(3) Search of Yee
(4) Statements by Yee
(5) Statements by Toy
(6) Arrest of Wong Sun – Wong Sun arraigned and released on his own recognizance. Several days later he returned and gave a voluntary confession.
(7) Confession of Wong Sun
ii) What can Toy exclude from his criminal case?
(1) Toy can exclude 2 → 6 – the confession of Wong Sun isn’t direct enough in terms of causation (too attenuated)
iii) What can Yee exclude?
(1) assuming the search of Yee was done properly, he didn’t have standing to assert the exclusionary rule as to Toy or Wong Dun

iv) What can Wong Sun have excluded?

(1) Wong Sun can’t exclude anything either

v) What does it take to make something too attenuated?

(1) if they had held Wong Sun and detained him – then it would be considered part of the chain; not attenuated
2) Independent Source Doctrine
· if the police find evidence through an independent source then the evidence comes in
a) Murray v. US (1988)
i) Facts – after finding trucks containing marijuana, officers break into warehouse illegally and see marijuana; they leave and get a warrant; don’t write in warrant request that they had already been in. Police are claiming exigent circumstances – that is why they went in the first time – they say they were worried about people destroying the evidence.
ii) Holding – the ct. remands to determine whether the warrant-authorized search was an independence source of the challenged evidence

(1) the court is concerned about the first “confirmatory” search and states that the subsequent search will be invalidated if the officer’s testimony denying the confirmatory motive is “implausible” – the standard for the explanation must only rise to the level of plausibility.
(2) the govt. has to show that they “would have” obtained a warrant, not that they could have obtained a warrant
3) Doctrine of Inevitable Discovery

a) Nix v. Williams (1984)

· this case is actually a 6th amendment right to counsel case

i) Facts – Nix told the officer in the car ride where the body was – officers go and find the body.

ii) Holding – the ct. held the confession was illegal under the 6th amendment

(1) normally if the confession was illegal then the discovery of the body was the fruit and should be excluded – but the court comes of with the doctrine of inevitable discovery
(a) ct. says that the police would have found the body anyway so they are not going to exclude the body as evidence.

(b) govt. has to prove by a preponderance of the evidence that they would have inevitably discovered the body

4) Good Faith

a) US v. Leon (1984)
i) the good faith exception allows the police to get the benefit of the doubt and prevents exclusion if the law is somewhat unclear

ii) this exception does not apply to warrantless searches – must have a warrant

(1) here, the ct. says b/c this was a mistake by the magistrate they’re not going to punish the police – and exclusionary rule is intended to deter the police

iii) the court also says that the exclusionary rule is a judicially-made rule → seems to suggest that the exclusionary rule is not a constitutional requirement
(1) the implication of this is that the courts have flexibility in whether or not to apply it including in whether to apply it to the states
III. 5TH AMENDMENT

· 5th amendment tends to benefit guilty people more than the 4th amendment – the 5th applies only if there is the prospect of a criminal case against you and, by and large, if you have something to hide

1) How Does the 5th Amendment Right against Self-Incrimination Apply:
a) the 5th amendment can be invoked in almost any kind of proceeding as long as the words you say may be used against you in a criminal case (Boyd v. US; Counselman v. Hitchcock)
i) Can invoke the 5th in:
(1) civil case; criminal case – including someone else’s criminal case; disbarment proceedings; bankruptcy proceedings, etc.
ii) As long as there is a danger if use against you in:
(1) a criminal case 
(a) probation revocation is not criminal (Minn. v. Murphy)
(2) in the United States only  (US v. Balsys)
(a) can still make you talk if you are the subject of criminal charges in another country
b) if prosecutors give you immunity, you have to talk
2) The Supreme Court has relied on three constitutional provisions in regulating the admissibility of confessions:
a) 5th and 14th amendments due process clauses to exclude of involuntary confessions

b) 5th amendment privilege against self-incrimination has been applied to statements made during custodial interrogation – a waiver analysis has prevailed → the privilege must be shown to have been effectively waived before a confession is admissible
c) 6th amendment right to counsel – used to determine the admissibility of a confession obtained from a defendant who has been formally charged with a crime

A. CONFESSIONS AND DUE PROCESS

1) The Involuntariness Test – Brown v. Mississippi (1936) – the court held that that the Due Process Clause prohibits the admission of a confession if the suspect gave that confession involuntarily 
a) rationale was that forced confessions were unreliable
b) the court first relied on due process to ban confessions obtained by physical torture and then to psychological coercion. 
c) In applying due process, the courts generally focused on three factors – effectively a Totality of the Circumstances Test:
i) the actions of the police

(1) e.g. sleep deprivation, food deprivation, psychological influences

ii) the characteristics of the defendant
(1) Personal characteristics – age, education level, intelligence

iii) the circumstances surrounding the confession

2) Physical Coercion:

a) In Brown, the court held that a confession extracted by “brutality and violence” violated due process – Brown had been whipped repeatedly and mock lynching
i) the rationale was that it violated the fundamental right to fair trial procedures

3) Psychological Coercion:

a) The Court expanded the due process concept of involuntariness to include some forms of psychological coercion

i) case-by-case approach for how much psychological coercion was too much –

(1) confessions produced by 36 hours of continuous questioning are invalid (Ashcraft)

(2) confessions produced when defendant had to stand naked in jail are invalid (Malinski)

(3) promise that only the confession could save the defendant from an angry mob was invalid (Payne)

b) Spano v. NY (1959)
i) Facts – Charged with homicide. Police knew of him through a friend who is a policeman – Bruno. P gave himself up, left in custody of the officers. P asked for attorney continuously and police questioned him continuously. Police attempted to use Bruno to tell him his job was in jeopardy if Spano didn’t confess. 

ii) Holding – the Ct. held that a “massive” overnight interrogation of an indicted defendant violated due process when the police ignored the defendant’s repeated requests for his lawyer and used a “false friend” of the defendant’s to tell him that his failure to confess would cause the friend to lose his job and thereby endanger the friend’s family.

(1) Under Totality of the Circumstances – was young (25), foreign born, uneducated, emotionally unstable and inexperienced, also use of Bruno → confession can’t be let in.
(a) P’s will was overborne by official pressure, fatigue, and sympathy falsely arounsed.
iii) the court is backing away from reliability of confession as a touchstone
(1) increasing emphasis on assistance of counsel
· while Spano is a due process case, it provided a doctrinal bridge for the court to consider the applicability of other constitutional limitations on police efforts to obtain confessions.

· the S.Ct. ultimately decided that the case-by-case approach needed more positive guidance → established some per se rules for confessions in Massiah and Miranda
· But due process is still relevant (p.625) → even where Miranda and Massiah are inapplicable, a confession can still be excluded under the due process clause if obtained through police coercion → due process involuntariness totality of the circumstances test remains relevant today
c) Focus on Police Misconduct:
i) Colorado v. Connelly (1986) – the S.Ct. held that the due process focus is primarily on police conduct rather than on the suspect’s state of mind.

(1) The ct. held that a finding of coercive police activity is a necessary predicate to the finding that a confession is not voluntary within the meaning of the due process clause

(a) Connelly was nuts and was experiencing hallucinations and confessed but there was no police coercion → admissible
B. THE 5TH AMENDMENT PRIVILEGE AGAINST SELF-INCRIMINATION AND CONFESSIONS
1. 5TH AMENDMENT LIMITATIONS ON CONFESSIONS – MIRANDA WARNINGS
1) Miranda v. Arizona (1966)

a) Holding – 

i) the ct. held that a confession made during custodial interrogation is inadmissible unless the suspect receives four warnings describing his rights and then gives a “knowing, intelligent, and voluntary” waiver of these rights

ii) a police officer must also cut off questioning if a suspect invokes his right to silence or his right to counsel, even if this invocation follows a waiver of rights

b) Rationale – ct. said that the Miranda rules were required in order to safeguard a suspect’s 5th amendment right to remain silent from the inherently coercive pressures of custodial interrogation by police in the absence of such safeguards.

c) The Four Warnings:
i) right to remain silent 

(1) the interrogation must cease when this right is invoked

ii) that anything he says “can and will be used” against him in court

iii) has the right to “consult with a lawyer and to have the lawyer” with him during interrogation

(1) once invoked, the interrogation must stop until an attorney is present and the suspect has had the opportunity to confer with counsel

iv) if indigent, have the right to have a lawyer appointed to represent him

d) the necessity of reading the rights depends on two things:

i) the suspect must be in custody
ii) depends on being questioned, interrogated

e) rights must be read and must be waived regardless of education – the key is probably the right to a lawyer b/c the police are required to stop the interrogation until the lawyer arrives if the suspect requests a lawyer
2) Possible Alternatives to Miranda:

a) Miranda said that the warnings aren’t constitutionally required – but if didn’t use the warnings needed an adequate substitute

i) In 1968, Cong. passed USC §3501 that essentially attempted to return this who area to a voluntariness test (due process) – basically trying to bypass Miranda
(1) §3501 had virtually no effect – was rarely invoked by DOJ which didn’t push it b/c felt that voluntariness test might be interpreted in a worse way for DOJ; also Miranda is a bright-line rule so easy for law enforcement to adhere to

(2) if you make it due process, then any “fruits” would get excluded

3) Did Congress Overrule Miranda?

a) US v. Dickerson (2000)

i) Facts – Dickerson voluntarily confessed (but w/o being given Miranda) to participating in a series of bank robberies. Without the admission of his confession, it was likely that he would be acquitted.
ii) Holding – S.Ct. says that Miranda is constitutionally mandated → can’t be overruled by statute – b/c:

(1) stare decisis

(2) Miranda has become a part of our culture

(3) acted as though it is a constitutional rule by applying it to the states

(4) prestige of court would crumble if overrule Miranda

iii) courts are supposed to look at both Miranda and due process (totality of the circumstances) – but Miranda basically dominated with only a cursory due process analysis
4) Exceptions to the Miranda Rule of Exclusion (Consequences of Holding that Miranda Safeguards are Not Required by the Constitution):
· the ct. has held in a number of cases after Miranda that a statement obtained in violation of Miranda safeguards is not necessarily constitutionally defective

a) Miranda and Impeachment

i) Impeaching the Defendant-Witness
(1) Harris v. NY (1971) – Harris’ Miranda-defective statements could be admitted for the purposes of impeaching his credibility – even if the statements couldn’t be used for the case in chief
ii) Involuntary Confessions

(1) Mincey v. Arizona (1978) – if a confession is involuntary, as opposed to merely Miranda-defective, it cannot be admitted for impeachment purposes
iii) Impeachment with Post-Miranda Silence
(1) Doyle v. Ohio (1976) – the fact that you remain silent can’t be used against you 
(a) this is actually a due process holding 
iv) Impeachment with Pre-Miranda Silence

(1) the court held that the use of pre-arrest silence to impeach a defendant violated neither the fifth amendment nor the Doyle rule embodied in the Due Process Clause (Jenkins v. Anderson)
v) Post-Arrest, Pre-Miranda Silence

(1) Doyle does not apply when a defendant is impeached with silence that occurs after he is arrested but before he receives Miranda warnings
(a) the ct. reasoned that the act of arrest is not a governmental action which implicitly induces a defendant to remain silent
5) Admitting the Fruits of a Miranda Violation:
· the Miranda court held that a defendant’s confession was inadmissible if police violated Miranda rules but did not determine whether fruits of confessions were inadmissible as well.
a) Michigan v. Tucker (1974)
i) Facts – a complete Miranda warning was not given – leads to Henderson who implicates Tucker. Here the fruit was the identity of a witness.
ii) Holding – the ct. says that Miranda is not a constitutional rule → fruits of the poisonous tree does not apply
(1) the court does a balancing of costs and benefits to determine whether exclusion, while not mandated, was nonetheless appropriate.
(a) the court observed that the benefit provided by the Miranda exclusionary rule is the deterrence of future police illegality 
(i) the court believed that the exclusion of Tucker’s confession itself provided all the deterrence necessary to safeguard 5th amendment rights – in contrast, the cost of exclusion was severe → the exclusion of a reliable witness’s testimony
b) Oregon v. Elstad (1985)
i) Facts – Elstad confessed without being given Miranda warnings. Thereafter he was given the warnings and confessed again. The first confession was excluded but Elstad argued that the second should be excluded as well. Here the fruit of the unmirandized confession was a Mirandized confession (his own admissions)

ii) Holding – the court held that the initial failure to administer Miranda warnings did not “taint” a subsequent confession which itself complied with Miranda.

(1) the ct. does a cost-benefit analysis – find that the first statement was voluntary and let in the second.

iii) the fruits of involuntary confessions, though, are excluded
c) physical evidence obtained as a fruit of a Miranda-defective confessions should not be excluded
6) An Emergency Exception to Giving Miranda Warnings:

a) NY v. Quarles (1984)
i) overriding considerations of public safety can justify an officer’s failure to provide Miranda warnings – and an unwarned confession obtained under such circumstances is admissible despite Miranda → ct. allows in both the statement and the gun
(1) the need for public safety outweighs the suspect’s right to prophylactic warnings against self-incrimination

(2) O’Connor – wants to let in gun but not the statement – she wants a bright-line rule that unmirandized confessions get excluded

(3) could potentially have a due process problem here re: admission of statement – coercive, involuntary confession → should be excluded under due process (this would mean that the fruits – the gun – couldn’t come in either)

2. CUSTODY
· If the defendant is not in custody, Miranda does not apply, and the test is one of voluntariness of the confession under the totality of the circumstances
1) What is Custody?
a) The Miranda test for Custody = whether a person is deprived of his freedom of action in any significant way
b) Arrest → custody (Orozco v. Texas)

c) meeting with probation officer → not custody
d) Two IRS agents arriving at home at 8pm, invited in, and sitting with defendant to discuss their investigation → not custody (Beckwith v. US)

e) defendant interrogated in jail – though in jail for different reasons – by IRS agents about alleged tax evasion → custody (Mathis v. US)
i) but court notes that Mathis has not established a per se rule that prisoners are always in custody

f) Some basic rules for determining custody:

i) Stansbury Objective Test – this is not a subjective test about whether the suspect (or officer??) believed he was in custody or not – it is an objective reasonable person test (Stansbury US, 1994)
(1) the officer’s subjective view about whether a person is a suspect is also irrelevant (Stansbury)
ii) an individual questioned at a police station is not necessarily held to be custody (Mathiason)
iii) the court puts a lot of weight on whether or not the suspect can leave

iv) Terry stops are not custodial for Miranda purposes (Berkemer)

g) List of Relevant Factors in determining whether a suspect is in custody:
i) whether suspect was informed that the question was voluntary at the time of the questioning

ii) whether suspect retained unrestrained freedom of movement

iii) whether suspect initiated contact with authorities or voluntarily acquiesced to questioning

iv) whether strong arm tactics or deception were employed

v) whether atmosphere was police dominated
vi) whether suspect was placed under arrest at the termination of questioning

3. INTERROGATION

· In addition to custody, the police must also be interrogating the individual before the need for a Miranda warning arises → volunteered statements or “threshold” confessions are not barred by the fact they were made without Miranda warnings

1) What is Interrogation?
a) RI v. Innis (1980)
i) Facts – Innis is arrested (in custody) and is given Miranda rights. The two cops start a conversation about the dangers of the lost gun for children in the area. Innis interrupts them and tells them where the gun is – before he does, they give him a new set of Miranda rights.

ii) Holding – Ct. found that Innis had not been interrogated

(1) Rule (basically an objective test) → S.Ct. says Miranda comes into play with: (1) express questioning or (2) any words or actions on the part of the police that the police should know are reasonably likely to elicit an incriminatory response from a suspect
(a) one of factors look at by ct. was that they cops were talking amongst themselves

(b) even if this hadn’t worked the court could have used the logic of inevitable discovery

b) Discussions with wife at police station with officer knowingly present to observe and hear what they said → not an interrogation (AZ v. Mauro)

c) Appeals to the welfare of others as Interrogation – ct. said that statements made regarding the arrest of the suspect’s daughter are not an interrogation – it is not reasonable to expect an incriminating statement based on that (US v. Calisto)
d) Confronting the suspect with incriminating evidence 

i) playing of incriminating tape before the suspect → interrogation (Edwards v. AZ)

ii) lying to the defendant that he had just been identified by an eyewitness was not reasonably likely to elicit an incriminating response → not an interrogation (Shedelblower v. Estelle)
2) The Booking Exception to Miranda warnings:
· In Innis, the court’s definition of interrogation excludes questions “attendant to custody”→ officers can ask questions attendant to custody – biographical data – without Miranda warnings and if the suspect’s answer is incriminating, it is admissible at trial.
a) Pennsylvania v. Muniz (1990)
i) Facts – Muniz was stopped on suspicion of drunk driving. He failed the sobriety tests and brought to the booking center where he was asked biographical data. Muniz stumbled over answers and gave incorrect answers at some points. His responses were admitted at trial as evidence of his drunkenness.

ii) Holding – the answers are admissible b/c they fell within the booking question exception – but the court noted that the booking question exception would not apply if the questions were designed to elicit incriminating admissions (almost an intent test)

b) Things to keep in mind re: the booking exception:
i) Is there a proper administrative reason for the question?

ii) Whether the questions are being asked by an officer who routinely books suspects? – e.g. would be suspicious if a detective were asking the questions.

c) if Mirandize prior to booking, the officer can ask additional questions and the answers can be admitted

3) Undercover Activity Exception to Miranda warnings:

a) Miranda does not apply to undercover activity (Illinois v. Perkins) b/c the suspect would not feel the coercion that Miranda is concerned with.
4. WAIVER OF MIRANDA RIGHTS
· the Miranda court said that the accused may waive the rights to silence and counsel but only if under all the circumstances the rights are waived “voluntarily, knowingly, and intelligently” → the validity of a waiver is a question of fact in any particular case

1) Waiver:
a) if the police obtain a confession through custodial interrogation, the state must bear the “heavy burden” of meeting the “high standard” of proving that a suspect “voluntarily, knowingly, intelligently” waived the rights to silence and counsel

i) express statement could constitute a valid waiver

ii) a waiver may not be assumed from a suspect’s silence after warnings

iii) circumstances which might cut against the finding of a waiver → lengthy interrogation, incommunicado interrogation, threats, trickery
2) Knowing and Voluntary:

a) Moran v. Burbine (1986)

i) Two requirements must be met for the waiving of Miranda rights:

(1) voluntary → “the product of a free and deliberate choice rather than intimidation, coercion, or deception”

(a) not a valid waiver when an officer read the rights from a card and the suspect then confessed → a waiver could not be found simply by the fact that the warnings are given and the suspect confesses (Tague v. Louisiana, 1980) 
(b) coercive police activity is a prerequisite to a finding that a confession is involuntary (Colorado v. Connelly, 1986)

(2) knowing → “with a full awareness both of the nature of the right being abandoned and the consequences of the decision to abandon it”

(a) the test for a “knowing” waiver is whether the suspect actually understood the warnings (US v. Garibay, 9th, 1998) →
(i) language barrier –  the suspect was given Miranda warnings and said he understood them but the ct. said the govt. failed to show that he actually understood them
(ii) mental handicap – several court have said that the waiver can’t be knowing

3) Conditional Waiver:

a) Connecticut v. Barrett – his waiver on condition that he would only talk about the assault but not write it down was a fully valid waiver→ his confession on all matters could come in
4) Information Needed for an Intelligent Waiver:

a) The Scope of the Interrogation – Colorado v. Spring – suspect need not be informed of the subject of interrogation prior to waiver.
b) The inadmissibility of a previous confession – Oregon v. Elstad – A suspect need not be informed that a prior unwarned confession would be inadmissible at trial
c) Efforts of a lawyer to Contact the Suspect – Moran v. Burbine –A Suspect need not be informed that an attorney is trying to consult with him.
i) Miranda rights must be invoked by the suspect → the treatment of the lawyer (lying to him etc.) is irrelevant)
A. INVOCATION OF RIGHT TO SILENCE

1) Mosley Rule – Michigan v. Mosley (1975)
a) ct. said that Miranda did not create a per se proscription of indefinite duration upon police interrogation following a suspect’s invocation of the right to remain silent → Invoking the right to silence is not a bar against the resumption of questioning – Miranda requires only that the “right to cut off questioning” be scrupulously honored.

i) the police can question suspect again after he has invoked the right if they do it in the right way:

(1) “cooling off” period (in Mosley it was a couple of hours)

(2) fresh Miranda warnings

2) Right to Silence must be clearly invoked
a) the police can continue questioning if the invocation if ambiguous – the invocation must be unequivocal

B. INVOCATION OF RIGHT TO COUNSEL
1) Edwards Rule – Edwards v. Arizona (1981)
a) the police cannot take a second crack at questioning once the right has been invoked unless the suspect initiates the conversation.

2) Right must be clearly invoked

a) Davis v. US – the right to counsel must be clearly and unambiguously invoked in order to trigger the protections of Edwards.
i) Davis’ statement “maybe I should talk to a lawyer” was not sufficiently explicit
3) When Does the Suspect “Initiate” Interrogation After a waiver?
a) Oregon v. Bradshaw – 
i) Facts – the defendant invoked right to counsel and then in the course of being transported from the police station to the jail asked an officer: “Well, what is going to happen to me now?” 
ii) Holding – a plurality of the court held that the statement constituted initiation and therefore made it possible for the officer to discuss the investigation and later obtain a valid waiver when the defendant received fresh Miranda warnings
(1) ct. held that some inquiries are so routine – e.g. “can I have a drink of water” that they would not constitute initiation
(2) in Bradshaw, the officer told the suspect that he didn’t have to speak with him – officer ensured that suspect understood that he would be talking with him of his own free will
4) How Broad is the Edwards Rule?

a) Arizona v. Roberson (1988)
i) Miranda right to counsel is not offense-specific → applies to anything the police might question the suspect about (different from 6th amend. right to counsel which is offense-specific)
5) What if suspect has already invoked his right and has talked to counsel?

a) Minnick v. Mississippi (1990)
i) ct. held that the protection of Edwards continues even after suspect has talked with an attorney – the Edwards rule prohibits police from initiating an interrogation with a suspect who has invoked his right to counsel unless counsel is actually present during the interrogation. 
5. THE PRIVILEGE AGAINST COMPELLED SELF-INCRIMINATION

The “Cruel Trilemma → 

1. admitting guilt

2. remaining silent

3. falsely denying guilt – perjury
5A. WHAT IS COMPULSION?

· Rationales –

· prevent torture

· poor performance on the stand

· cruel trilemma

· reliability/privacy

1) What is Compulsion?
· the 5th amendment protects against self-incrimination only if it is compelled by the govt.
a) Use of Contempt Power
i) a witness cannot be subject to contempt for refusing to testify if the testimony could create a risk of self-incrimination in a criminal case
b) Other State-Imposed Sanctions
i) statute stating that contractors who refused to answer questions concerning state contracts would be denied the right to future contracts was unconstitutional – the state was trying to compel testimony that had not been immunized → compulsion (Lefkowitz v. Turley)
(1) ct. said have to give them immunity for any answers they give
ii) disbarment of a lawyer for invoking self-incrimination privilege during a bar investigation, where any statements could be used against the lawyer in a subsequent crim. proceeding is forbidden → compulsion (Spevack v. Klein)
iii) Selective Service v. Minn. Public Interest Research Group

(1) Facts – 5th amendment challenge to a portion of a statute that denies federal financial assistance to male students who fail to register for the draft

(2) Holding – ct. said that the state was not compelling the students to admit their draft status by way of applying for financial assistance b/c “since a non-registrant is bound to know that his application would be denied, he is in no sense under compulsion” b/c he had no reason to make a statement to anyone a to whether or not he had registered → not compulsion
(a) none of the students even tried to register for the draft
iv) Benefit-Penalty Distinction – court found no compulsion when the penalty was simply not receiving a benefit – not a negative sanction
v) ct. found no compulsion in clemency proceedings

2) Invocation of the Privilege:

a) Griffin Rule = an adverse comment to the jury, by either the judge or the prosecutor, on the defendant’s election not to testify constitutes punishment for the invocation of silence, which is tantamount to compulsion and violates the 5th amendment
i) Carter v. Kentucky – the ct. extended the Griffin rule → a trial judge is required to give an instruction to the jury – that they were not to draw an adverse inference from the fact that Carter didn’t testify – upon request
b) Adverse Inferences:
i) At Sentencing – a sentencing court may not draw an adverse inference from a defendant’s failure to testify at the sentencing hearing (Mitchell v. US)

ii) In a Civil case – a citizen has the right to refuse to testify in a civil case, if the testimony can later be used against him in a criminal case – but an adverse inference can be drawn from failure to testify in a civil case (Baxter v. Palmigiano)

(1) b/c the awesome power of the prosecution is not arrayed against the citizen in a civil case

3) Compulsion and the Exculpatory “No” Doctrine:

a) Brogan v. US (1998) – the Ct. abolished the exculpatory “no” doctrine
i) before Brogan, many courts had adopted the doctrine – which provided that a simple denial of guilt in response to questions from govt. investigators did not constitute making false statements

(1) the S.Ct. said that the 5th amendment permits a person to remain silent but does not permit a person to lie

5B. TO WHOM DOES THE PRIVILEGE BELONG?

1) The Privilege is Personal

· the privilege belongs only to the person who would be compelled to incriminate himself by his own testimony
a) Attorneys may not claim the privilege for their client – attorney can’t invoke it saying that his testimony might incriminate a client
b) Subpoena served upon accountant to produce taxpayer’s records does not violate the 5th (Couch) – even when the records would incriminate the client; the taxpayer couldn’t protest b/c he was not the subject of compulsion, the accountant was
c) Subpoena served upon attorney to produce client’s documents does not violate the 5th (Fisher v. US)
d) the privilege cannot be asserted by a corporation or a partnership – only by a natural person
5C. WHAT IS PROTECTED?

1) Only Testimonial Evidence is Protected 
· the distinction b/w physical and testimonial evidence centers around the cruel trilemma that the 5th amendment prohibits
a) Schmerber v. California (1966)

i) Facts – drew blood while he was intoxicated. He had refused permission to take blood

ii) Holding – ct. says there needs to be some sort of communication for it to be testimonial

(1) you can use the body of the defendant – this is not communicative in terms of being a witness against yourself.

b) Extending Schmerber:

i) Forced participation in a line-up does not violate 5th (US v. Wade)
ii) Handwriting examples may be compelled from an unwilling defendant (Gilbert v. CA)
iii) Voice-Prints may be compelled (US v. Dionisio)

c) Pennsylvania v. Muniz (1990)

i) Facts – the police arrest Muniz for drunk driving. During custodial interrogation the officers failed to give him Miranda warnings. In response to police questioning Muniz exhibited slurred speech, failed a sobriety test, and stated that he did not know the date of his sixth birthday. 

ii) Holding – The ct. assumed compulsion b/c the Miranda warnings had not been issued and then ct held as follows:

(1) slurred speech → physical evidence – so not protected by 5th 

(2) sobriety test → ct. did not determine this issue – many lower courts though have held that this is non-testimonial –  so not protected by 5th
(3) birthday question → ct. said that this was testimonial --- Muniz was faced with cruel trilemma

(4) the court elaborated upon Schmerber and stated that the line b/w testimonial and non-testimonial evidence is determined by examining whether the witness faces a cruel trilemma in disclosing the evidence

d) A statement must be capable of being true or false in order to be testimonial

2) Documents:

a) Fisher v. US (1976)

i) Holding – the ct. stated that the contents of documents are not protected by the 5th amendment if they are prepared before a govt. subpoena was ever served – this is b/c the preparation of the documents was wholly voluntary and an act completely independent from the compelled act of producing the documents for use by the govt → the contents of voluntarily prepared documents are not protected by the 5th – if the govt. can get their hands on them then they can be used against the owner
(1) the ct. noted that the act of production could sometimes be incriminating – the act of production can be incriminating in 3 ways:

(a) possession – it shows you posses the documents

(i) e.g. w-2 or pay stubs when claiming you have no income

(b) existence – it shows the documents exist

(i) e.g. two sets of books

(c) authentication – it would indicate the taxpayer’s belief that these are the papers described by the subpoena

(i) e.g. handwriting sample – comparison to similar documents

ii) In Fisher it wasn’t incriminating – the subpoena was for the accountant’s documents → the taxpayer can’t authenticate the documents, the mere fact of existence isn’t incriminating (we all have tax records), it is normal for taxpayers to have in their possession

b) “Collective Entity” Rule (Braswell v. US)
· corporations don’t have 5th amendment rights
i) the official records and documents of an organization that are held by the agent in a representative rather than a personal capacity can’t be subject to the personal privilege against self-incrimination

(1)  the content of the documents can b used against both the corp. and the individual that produced them
(2) the act of production – if the agent turns over in a representative capacity it comes into court as if the corporation turned over the documents, not the individual

(a) so effectively, it wouldn’t be held against the agent

3) Production of a Person –  Baltimore Department of Social Services v. Bouknight
a) ct. says that the 5th amendment privilege does not apply here – she has assumed a custodial role –this implies that she is the agent of the state here (ala collective entity rule) → she can be forced to turn over the child
i) this is not a clean analogy by the court

ii) there is also analogy to special needs cases here – safety trumps 5th amendment concerns

4) Required Records:
a) Shapiro v. US – if the govt. requires documents to be kept for a legitimate administrative purpose (other than criminal law enforcement), then neither the content nor the act of production of these documents are protected by the 5th amendment
b) Marchetti v. US – the required records exception only applies if the records are required to be kept with a legitimate administrative recordkeeping interest – if the recordkeeping requirement is targeted solely at a class that is inherently suspected of committing criminal activity, then the required records exception does not apply and compulsion is prohibited.
i) Three factors – 
(1) whether the records are the kind that an individual or business would normally keep
(2) whether there are “public aspects” to the records at issue
(3) whether the area is essentially non-criminal or is the group being singled out
c) California v. Byers – California’s hit and run statute which required anyone involved in an accident to stop at the scene and leave his name and address 
i) the ct. held that the statute was valid under the required records exception – the statutory scheme was essentially regulatory, designed to make it more efficient to process insurance claims and accident suits – it was directed at all motorists, not a specific class inherently suspected of criminal activities
6. IMMUNITY

· if you grant someone immunity, you can basically get around the 5th amendment

1) Transactional immunity – Counselman v. Hitchcock (1892)
a) this means that in exchange for your testifying you get immunity for everything having to do with what you testified about – regardless of where the police got the information (from you or elsewhere)
i) this is likely what leads the court to the required records exception – don’t want to have to give transactional immunity
2) Derivative Use Immunity – Kastigar v. US (1972)

a) this means that in exchange for testimony, the govt. gives up the right to be able to prosecute you on the words you speak and things derived from your testimony
i) e.g. if your testimony leads to another person, they couldn’t use that person’s testimony against you – but they could still prosecute you for conspiracy if they got the info from elsewhere
ii) ways of getting around relying on info from testimony:
(1) Chinese walls in office – e.g. US v. North
(2) “canning” the investigation – do all investigation before testimony is given
IV. CONFESSIONS AND THE 6TH AMENDMENT AFTER MIRANDA
· 6th amendment attaches only at formal charge.
· Three things always governing confessions:
· due process 

· 5th amendment – Miranda warnings

· 6th amendment right to counsel

1) The Massiah Rule – Massiah v. US (1964)
a) Facts – Massiah had already invoked his right to counsel. He had been charged and arraigned and had a lawyer. He was then listened in on by police

b) Holding – ct. says that Massiah was denied the protections of the 6th amendment – police cannot deliberately elicit comments from a defendant in the absence of counsel
i) with 5th amendment undercover is fine

ii) police and prosecutors try to delay indicting as long as possible so as to avoid the Massiah rule

iii) does this rule make sense? – there is an extreme emphasis placed on the adversarial process at the cost of the truth-seeking function

c) In Escobado v. Illinois the ct. extended the Massiah rule to a suspect that had not been formally charged (Escobado had been indicted) – but this was overturned by Moran v. Burbine.

2) Obtaining Information from Formally Charged Defendants:

a) Brewer v. Williams (1977)

i) Facts – this is the “proper Christian burial” case – defendant had two lawyers. One of the lawyers made an agreement with the police that they wouldn’t question suspect during the car ride. Williams is aware of his rights – he’d been charged, has a lawyer, and has been Mirandized five times. The issue is whether to allow two pieces of evidence in – the confession and the body.
ii) Holding – the ct. says that both the confession and the body are excluded b/c following Massiah, the police deliberately tried to elicit incriminating comments. 

(1) the ct. says that the waiver was not a valid one – not allowed to contact the suspect first – effectively an Edwards rule for the 6th amendment
3) Use of Undercover and State Agents:

a) Jailhouse plant –  ct. said that by intentionally creating a situation likely to induce the defendant to make incriminating statement without assistance of counsel, the govt. violated defendant’s 6th amendment right to counsel (US v. Henry)
i) Informant must have been working for the govt. at the time the info was obtained (Us v. Watson)
b) Listening Post – ct. held that the 6th amendment was not violated when police put a jailhouse informant in close proximity to a defendant and the defendant made statements to the informant without any effort on the informant’s part to elicit the statements (Kuhlmann v. Wilson)
4) Waiver of 6th amendment protections:

a) Waiving without invoking 6th amend. right to counsel
i) Patterson v. Illinois (1988)

(1) Facts – Patterson was indicted, received Miranda warnings, and signed the waiver form and confessed. He never invoked his 6th amendment right to counsel.

(2) Holding – ct. held that Jackson implicitly held that invocation of the right to counsel was necessary to trigger the Edwards protections
b) Waiver after invoking right to counsel at arraignment 
i) Michigan v. Jackson (1986)

(1) Facts – At arraignment, each defendant had asked that counsel be appointed to assist him. After arraignment, police approached each defendant, gave them Miranda warnings, and obtained voluntary waivers and incriminating statements.

(2) Holding – ct. held that the purported waivers of the 6th amendment right to counsel were invalid b/c defendant did not initiate contact with the police.

(a) ct. concluded that the bright-line initiation rule of Edwards was applicable to 6th amendment as well

c) 6th Amendment right to counsel is offense-specific

i) McNeil v. Wisconsin – ct, held that the defendant’s request for the assistance of counsel at a  “first appearance” before a judicial officer encompassed only a request for assistance concerning the offense with which he was charged → police could approach him to seek a waiver of Miranda rights as to a crime unrelated to the charge
(1) What is an unrelated charge?
(a) If a charge derives from the same factual predicate as another it is related

5) 6th Amendment Exclusionary Rule

a) the S.Ct. has not decided the constitutional status of the 6th amendment’s exclusionary rule (see black letter p.449)
6) Distinguishing b/w 5th and 6th amendment rights to counsel:

a) Miranda right (5th) –

i) deals with whether the suspect was pressured by police activity rather than on whether such activity was unethical

ii) a procedural safeguard designed to provide protection to the defendant’s right to remain silent

iii) does not come into play unless the suspect decides that he needs this protection and invokes the right to counsel 

iv) is in one sense broader than 6th amendment right b/c it applies before indictment in any situation of custodial interrogation

v) Mirand right to counsel which exists during custody is not protected by the Edwards rule until invocation

vi) not offense specific

b) Massiah right (6th)– 

i) focuses on whether the state has acted unethically by deliberately approaching a defendant for information

ii) applies automatically whenever an indicted defendant is subject elicitation by a govt. agent

iii) indicted defendant does not have to invoke his 6th amendment right

iv) 6th amend. right exists upon attachment but is not protected by the Jackson rule prohibiting police-initiated interrogation until the accused invokes the right to counsel.

v) is offense-specific
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