CRIMINAL PROCEDURE

INTRODUCTION
I. INCORPORATION

A. Everything incorporates against the states – EXCEPT the 2nd, 3rd, GJ requirement of the 5th, civil jury requirement of the 7th, bail parts of the 8th, and the unanimous jury requirement.

II. What is a criminal case?

A. Basically look at the statute – what does Cong intend it to be?

1. Cts will occasionally mess with it though. If Cong labels it civil, SCOTUS will deem it criminal ONLY if the challenging party offers “the clearest proof” that the statutory scheme is “so punitive either in purpose or effect as to negate [the State’s] intention” to deem it civil. This is a very high burden. Kansas v. Hendricks (US 1997 – Thomas)
FOURTH AMENDMENT

I. Basic Concepts in 4th Amdt Law
A. Does not apply to private activity
B. Fourth Amdt applies to the people, not to an individual citizen
1. BUT – SCOTUS has interpreted “the people” as a limiting term – Verdugo-Urquidez – it’s okay for US police (w/permission of Mexican police) to conduct warrantless searches of an alien’s house in Mexico. 

C. Applies to ALL govt agents, not just cops

D. Two clauses:
1. reasonableness clause – gives general std that all searches/seizures must be reasonable.

2. warrant clause – tells how these have to work. Main functions:

(a) establishes a prior record of prob cause

(b) limits the scope of the search

E. SCOTUS has come to apply a reasonableness test for most SS.

F. Generally, warrant and PC are not needed in these exceptional cases:
1. warrant is impracticable to obtain (exigent circs)
2. limited search/seizure - where police do a limited seizure to investigate possible criminal activity and a limited search for weapons to protect the investigating officer. (Terry)
3. search is done for reasons other than criminal law enforcement (administrative and “special needs” searches)
4. search incident to a valid arrest. 
5. voluntary consent. 
(a) consent to search must be voluntary under all the circs; cannto be the product of coercion or duress, express or implied. Schneckcloth v. Bustamonte.

(b) If police say that they’ll just come back with a warrant if D refuses to allow a search ( that is not coercion as long as they’re being honest and really do have PC
(c) False claims of having a warrant ( it IS involuntary. Bumper v. North Carolina.

(d) Baseless threat to get warrant ( MAY make it involuntary. US v. White (7th Circ.)

(e) The fact that S is under arrest or in police custody does not per se make his consent involuntary; it requires more than that.

6. arrest in public - Arrest warrant not required, but polic must have PC
7. plain view & plain touch - it can be seized w/o warrant, but cops MUST have PC.
8. “automobile exception” – cops need PC, but not a warrant.
II. THRESHOLD REQUIREMENTS FOR FOURTH AMDT PROTECTIONS: “SEARCHES AND SEIZURES”
A. 4th Amdt bars unreas SS; so if the activity is not a “search” or “seizure”, 4th Amdt does not regulate it, thus doesn’t have to be reasonable, and cops don’t need warrant. Put another way – if the action IS a SS, it isn’t necessarily barred – just means it must be reasonable.
B. WHAT CONSTITUTES A SEARCH/SEIZURE?

1. Katz “reasonable expection” test governs, although circular:

(a) the govt conduct offends the citizen’s subjective manifestation of a privacy interest.

(b) that priv interest is one that society is prepared to accept as legitimate.

(i) But no legit priv interest in illegal activity.

(c) Katz Test (phone booth tap) –
(i) SCOTUS rejected literal interpretation of 4th amdt, which used to focus on physical areas and property interests, and held that it’s designed to protect LEGITIMATE EXPECTATIONS OF PRIVACY, personal security, and possessorty interests in property. 4th amdt “protects people, not places.”

2. MODERN DEFINITIONS, after Katz:

(a) “search” is triggered whenever the state intrudes in any way on the indiv’s protected interest in privacy.

(b) “seizure” is triggered when the state intrudes in any way on a protectable interest in property or security.
3. KATZ RULES IN DETAIL:
(a) SUBJECTIVE – the govt conduct offends the citizen’s subjective manifestation of a privacy interest.
(i) how far must citizen go to protect his privacy interests?

a. Generally, Cts have required citizens to take vigorous measures to protect their claimed privacy interests.

b. Abandonment of property is NOT consistent with the retention of any privacy or possessory interests.

(ii) General rule: if the public could access it, then police can access it without effecting a “search.”
a. Trash left out in public – fair game

b. Aerial overflight in public airspace – okay

c. Inspection of bank records - ???

d. Pen registers - Numbers dialed on a telephone – OK.
(b) OBJECTIVE – the privacy interest is one that society is prepared to accept as “legitimate.”
(i) NOTE – there is no legitimate interest in illegal activity. I.e. a search that can ONLY uncover illegal activity is NOT a search – 
a. Blob machine.

b. Dog sniffs – if it ONLY tells police whether there’s drugs in the container, it’s not a search.

c. Chemical tests – if it ONLY says whether the substance is contraband, it’s not a search.

(ii) Physical disruption and inconvenience –

a. Citizens DO have a legit interest in being free from physical disprtuion, inconv, or terrorization by govt officials.

(iii) Secrecy – 

a. Citizens DO have a legit interest in secrecy – a right not to disclose info which, although incriminating, may be embarrassing, sensitive, or extremely private.

(iv) Possessory interests

a. Citizens DO have legit interest in not having their possessions seized.

(v) Open Fields – 

a. Citizens DO NOT have legit expectation of priv in property outside his house and curtilege – 4th amdt does not protect it.

1. NOTE – curtilege DOES remain protected. Structures appurtenant to the home, such as porches and decks, are part of the curtilage, at least so long as the structure is not shared with other homeowners and is restricted from public access.
(vi) Sensory Enhancement Devices – 

a. Citizens DO NOT have right to be free from searches by these devices. Generally speaking, the use by officials of devices which aid their investigation by enhancing the senses does not constitute a search, so long as the devices do no more than aid the police in obtaining information that they could have obtained through their own sensory perception.
(vii) Reopening of packages by govt officials – 

a. If a package has once been opened consistently with the Fourth Amendment, it will not be a search if it is reopened by a Government official, unless there is a substantial probability that the contents of the package have been changed since the original opening. However, if the subsequent official investigation of the package or its contents exceeds the scope of the original search, it may trigger Fourth Amendment protection to the extent that a further intrusion is made.
(viii) Public School Students – 

a. High school kids have an expectation of priv in school, but state interest in promoting safe/disciplined schools may permit school officials to do searches WITHOUT PC or warrant.

(ix) Government employees –

a. Intrusions into the private areas of Government employees, such as a desk or file cabinet, are searches covered by the Fourth Amendment. However, the interest in promoting government efficiency may permit searches without a warrant or probable cause.
III. THE PROBABLE CAUSE REQUIREMENT

A. What is the standard for PC to make a search/seizure (e.g. arrest)?

1. enough particularized facts to lead a common sense person of reasonable caution to believe that there is a fair probability of criminal activity. Illinois v. Gates
B. This is less than preponderance; No requirement of certainty; this is not especially strenuous.

C. The fact that a citizen has plausible explanations for his activity does does not mean there is no PC. Only if plausible explanations substantially outweigh the prob of criminal activity, is the PC standard NOT met.

D. Officers can make reasonable mistakes.

E. Look at totality of the circumstances: if facts A, B and C are plausible standing alone, but together are very coincidental and suspicious, then PC is prob established.

F. Deference to police expertise; something that looks innocent to lay person may look suspicious to cops.

G. Collective knowledge by police force – if the indiv cop doesn’t know all the facts, but altogether his comrades do, then PC can still be found.
IV. OBTAINING A VALID SEARCH WARRANT
A. SUMMARY:

1. 4th Amdt requires every SS to be made under a W issued upon PC. W is issued by a magistrate.

B. Magistrate must be neutral and detached
1. The magistrate must be a neutral official, who will make an unbiased determination of whether probable cause exists. There is no requirement that a magistrate give reasons for finding probable cause or for rejecting a warrant application. There is no requirement that the person who issues the warrant must be legally trained.
C. Probable Cause Must be based ONLY on the information presented to the magistrate in the warrant application.
1. this forces the officer to establish a record supporting PC BEFORE the search occurs.

2. Affadavits – W can usually be gotten by submitting an affidavit to magistrate setting out all the facts supporting PC.

3. Telephone warrants – sometimes cops can get these.

D. Particularity –
1. Reasonable Particularity
(a) degree of particularity that is reasonable depends on the nature of the place to be searched, and on the info that an officer could reasonably get about the location.

(b) Technical precision  is NOT required in all cases.

2. Applicability to more than one location
(a) 4th amdt allows for reasonable mistakes of fact; so if W has info that’s as particular as the officer could reasonably be expected to get, then it’s OK even if it could actually apply to more than one location.

3. Incorrect Address – 

(a) This does not per se invalidate the W – it’s valid as long as there is enough info for the executing officer to know where to execute W despite the use of wrong address.

E. Particular Description of THINGS to be seized
1. The things to be seized must be particularly described.

2. Reasonable Particularity
(a) Test = reasonabless – determined by the info that police could reasaonbly be expected to know BEFORE the search.

(b) Nature of the property sought may determine needed scope of the warrant – 

(i) “stolen mail” not specific enough

(ii) “stolen clothing” not specific enough.

(c) Example - 
(i) Andresen v. Maryland (US 1976) – D lawyer accused of fraud on clients; warrant was ambiguous WRT object of search; Ct upheld warrant after interpreting it to say that investigators could search for fruits, instrumentalities and evidence of crime at this time unkown, as long as those items pertain to the sale, purchase, settlement and conveyance of a stated property. I.e. the warrant was not unlimited in scope; it was limited by the requirement that they be in connection with the conveyance of the property, so OK.

3. Catch-all Clauses
(a) If W describes some items in detail but then has a catch-all clause like “and any other EV of the crime”, courts usually say that’s too broad – unless they are somehow qualified by the particular descriptions that precede the catch-all clause in the warrant.

4. Severability
(a) If some clauses are particular enough and some are not, the overbroad clauses can be severed and leave only the valid ones. Warrant, and the search conducted under it, are then evaluated on that basis.

F. “Mere Evidence” Warrant Can be Okay
1. a W can be issued to search for and seize all evidence of a crim. An officer’s search power is not limited to the actual fruits and instrumentalities of the crime.

G. Issuing Warrants against non-suspects
1. Searches can be made on the premises of a non-suspect, either under a W or under a valid exception to the warrant requirement, as long as there is PC to believe that EV will be found there.

2. No First Amdt Protection

(a) The fact the non-suspect is protected by First Amdt creates no special proection against a search of the premises for evidence.

3. Statutory protection for journalists

(a) Cong has provided some protection in Privacy Protection Act.

V. EXECUTING A SEARCH WARRANT
A. If cops have PC to arrest a person or search/seize him, they still have to show that they have PC to believe he is located in the place that they want to search – e.g. if they have PC to arrest him, but don’t have PC to believe he is inside his house, they can’t search his house.

B. The reasonablness clause of the 4th Amdt puts some limitations on execution of a validly obtained warrant:

C. Time of Execution
1. most JDs say that a search under a W must occur within a ltd time after it’s issued. Most JDs say it can’t be executed during nighttime, unless special circumstances shown.

2. 10 days – often the time period in which warrant must be served – FRCP 41(c). Some courts leave the time period to discretion of cop.

D. Knock-and-Notice Requirement
1. The Const AND a Fed statute require cops to knock and announce their presence before executing a warrant. Rationale: reduce chance of violence.

2. If officer is refused admittance – by express words or “constructive refusal” suggested by circs, like taking too long to reply – officers can break in.

3. Constitutional basis for the knock/announce rule – notice rule was part of common law, and framers meant to retain it.

4. Proving a violation – to show that police failed to knock, D must establish a prima facie case that it was not announced.

5. No-Knock Warrant – if you show reasonable suspicion, police can get a warrant for a no-knock search.

6. Warrant to destroy property – does not require any different standard – US v. Ramirez
7. Exceptions – cops do NOT have to knock/announce if:

(a) the door is already open

(b) the citizen is already aware of their presence
(c) emergency situation -  knocking and announcing would create a risk of harm to the police officers or destruction of evidence.

(i) Standard: reasonable suspicion (lower than probable cause – LOW STANDARD). If cops have reas suspicion that it would, in the circumstances, be dangerous or futile, or that inhibit the effective investigation of the crime – e.g. by allowing destruction of evidence. This is a low standard! Richards v. Wisconsin.

(ii) Court rejected a categorical approach that would have automatically allowed no-knock entrance for certain suspected crimes – b/c slippery slope and overbreadth.
E. Use of Extraordinary Force
1. Police may use devices like battering rams if the circumstances require it. 

2. If circs do NOT justify these measures, then using them makes the search unreasonable.

F. Scope and Intensity of the Search
1. Destruction of property – police are generally limited to destroying a reasonable amount of property in course of finding evidence (e.g. can knock out piece of wall to search for drugs) – but little case law on this.

2. If cops have valid search warrant, they can search everywhere in the place they are authorized to search (i.e. where they have PC to search), and may search in any place that the particularly described items can reasonably be found. US v. Ross.

(a) But they cannot necessarily search every person who is present at the place to be searched. Ybarra v. Illinois (tavern patrons not automatically subj to search during the execution of a search warrant of a tavern).

3. But note – if the cops also/instead have an arrest warrant, then they can properly search the person who they have PC to arrest, plus anything in his grab area. (see § on arrest power).

G. Police may detain occupants – of the premises, while search is being done.

EXCEPTIONS TO THE GENERAL 4TH AMDT REQUIREMENTS OF PROB CAUSE AND A WARRANT – 

I.E. CASES WHERE PC AND WARRANT ARE NOT NEEDED

I. INTRODUCTION
A. A SS is presumptively unreasonable if there is not a W based on PC and particularly describing the place to be searched and things to be seized. BUT SCOTUS has made many exceptions to those general rules.
B. SUMMARY: generally, warrant is not needed in these situations:

1. plain view & plain touch - it can be seized w/o warrant, but cops MUST have PC.

2. warrantless arrests – public arrest
3. exigent circs - warrant is impracticable to obtain
4. limited search/seizure –  e.g. Terry stops.

5. search incident to a valid arrest. 
6. search done for reasons other than criminal law enforcement (administrative and “special needs” searches)
7. voluntary consent – voluntary under all circs, not caused by police coercion, etc.

(a) consent to search must be voluntary under all the circs; cannto be the product of coercion or duress, express or implied. Schneckcloth v. Bustamonte.

(b) If police say that they’ll just come back with a warrant if D refuses to allow a search ( that is not coercion as long as they’re being honest and really do have PC

(c) False claims of having a warrant ( it IS involuntary. Bumper v. North Carolina.

(d) Baseless threat to get warrant ( MAY make it involuntary. US v. White (7th Circ.)

(e) The fact that S is under arrest or in police custody does not per se make his consent involuntary; it requires more than that.

8. arrest in public - Arrest warrant not required, but polic must have PC

9.  “automobile exception” – cops need PC, but not a warrant.

II. PLAIN VIEW & PLAIN TOUCH
A. General Rule

1. An officer in the course of lawful police activity may seize an object without a warrant if there is prob cause that it is evidence of criminal activity.
B. Limitations

1. Officer must be lawfully located in a place from which the object can be seen

2. Officer must also have a lawful right of access to the object

3. Warrantless seizures – 

(a) The plain view doctrine allows a seizure if there is probable cause to believe that there is contraband or evidence in a container. However, the officer must generally obtain a search warrant to open the container, or find some other exception to the warrant requirement.
4. There must be Probable Cuase!!! That the obj in plain view is evidence of a crime.

5. Probable Cause must be immediately apparent – if the item must be searched and investigated to determine wheter there is PC to seize it, then THAT investigation is a search that requires PC.
C. PLAIN TOUCH - Just like plain view – if cops in course of legal activity touch an object and can determine that there is PRC that it is evidence of a crime, that object can be seized without a warrant.

III. WARRANTLESS ARRESTS
A. PUBLIC ARREST – NO WARRANT NEEDED - No warrant needed for a public arrest. This applies even if officer could have easily gotten the warrant without jeopardizing the arrest.
1. BUT – if citizen is arrested without a warrant, he has the right to a prompt post-arrest determination of PC by a magistrate or judge.

2. PROMPT HEARING – 48 HOURS IS THE KEY. Hearing doesn’t have to be ASAP; if w/in 48 hours, presumed reasonable; beyond that is presumed unreasonable, and state must have compelling circs to explain delay.

B. ARREST IN THE HOME – WARRANT IS NEEDED UNLESS EXIGENT CIRCUMSTANCES

1. Police cannot arrest D in his nome w/o warrant, unless there are exigent circumstances.

2. If the police arrest D in his home w/o warrant and w/o exigent circumstances, then the officer has conducted an illegal search – but the arrest is valid if it was made with prob cause.

3. BUT – if police have a valid search warrant for a person’s house, then they can make an arrest (in some situations?); and since they can make the arrest, the arrest power means they can also search the person (their person/clothing as well as area, including drawers of a dresser etc, immediately surrounding them).

4. i.e. to arrest a person in the home, the police need EITHER:
(a) a warrant

(b) OR exigent circumstances

(c) OR they must already have a valid search warrant.

C. ARREST IN HOME OF A THIRD PARTY – WARRANT IS NEEDED

1. An arrest warrant is insufficient to authorize the arrest of a suspect in the home of another person. In the absence of exigent circumstances or consent, a search warrant must be obtained to look for the suspect in the home of a third party. It is important to determine whether the suspect lives at the premises (in which case an arrest warrant is sufficient), or whether he is merely visiting there (in which case a search warrant is required).
IV. EXIGENT CIRCUMSTANCES
A. SUMMARY – 

1. Police do NOT need warrant if exigent circs exist. BUT – officers operating under this exception STILL NEED PROB CAUSE, even if not a warrant.

2. Rationale: in the time it takes to get a warrant, something harmful to legit state interests may occur, so warrant is too “costly” to state to get.

3. The main situations that trigger ex circs are:

(a) Hot pursuit

(b) Risk to public safety

(c) Destruction/loss of evidence

B. HOT PURSUIT

1. No arrest needed if in hot pursuit. Hot pursuit also justifies a search of an area that must be conducted in order to find and apprehend the suspect.
2. Only applies if S is aware that he’s being pursued.
C. RISK TO SAFETY OF PUBLIC OR POLICE

1. If circs are such that police or public would be harmed by delaying to get a warrant, cops do not need warrant to enter a public area.

2. Example – US v. Richardson – 7th Circ. – exigent circumstances are found where cop gets credible phone tip that a guy at a given address has “murdered” a person; based on that alone, cops have enough reason to believe that a person may in fact be still alive (b/c maybe caller got it wrong and V not dead yet) ( search OK w/o warrant.

D. DESTRUCTION/LOSS OF EVIDENCE

1. If there is an imminent risk of destruction or loss of evidence, then no warrant needed.

2. FACTORS to consider (non-exclusive):

(a) The degree of urgency involved and the amount of time necessary to obtain a warrant.

(b) A reasonable belief that contraband or evidence is about to be removed.

(c) The possibility of danger to police officers guarding the premises while a search warrant is sought.

(d) Information indicating that suspects know that the police are on their trail.

(e) The ready destructibility of the evidence.

(f) The gravity of the offense of which the suspects are to be charged.

(i) But note – even if the crime is murder, there’s NO per se rule saying you never need warrant to search a murder scene.

(ii) Minor crimes – it’s harder to establish exigency if the crime is a minor one.

(g) Whether the suspects are reasonably believed to have  firearms in their possession.

(h) Whether probable cause is clear or is rather a close  question.

(i) The likelihood that suspects may escape in the absence of an immediate entry.

(j) The peaceful circumstances of the entry.

(k) The amount of time it would take to obtain a warrant. If a telephone warrant is available in the jurisdiction, then the time it would take to obtain such a warrant is the benchmark. Telephone warrants are available under Federal practice.

3. Narcotics Cases – Cts apply this exception liberally – drugs need not be in actual process of destruction in order to justify warrantless arreste.
4. Searches of Murder Scenes – searching a murder scene does not make it per se exigent (although gravity of crime can be a factor).
E. OTHER ISSUES TO REMEMBER:
1. POLICE CANNOT CREATE EXIGENT CIRCUMSTANCES

(a) If police cause the ex circs themselves, then warrant is not excused.
(b) BUT – most Cts hold that exigency is not “impermissibly created” unless cops actually violate the 4th Amdt – e.g. by making an illegal entry.

2. EXIGENT CIRCS DOES NOT EXCUSE WARRANT IF COPS HAD PRIOR OPPORTUNITY TO GET A WARRANT!!!

(a) If they had clear PC and a clear opportunity to get warrant first, then they should have – so they’re not excused.

3. SECURING PREMISES WHILE WAITING FOR WARRANT

(a) Even if there are NO exig circs, cops CAN protect against destruction of EV by securing a premise for the reasonable time it takes to get a warrant.

V. STOP AND FRISK SITUATIONS – NO WARRANT NEEDED
After Terry:

	Arrest and incident search
	Requires prob cause. Most serious intrusion. Allows complete search incident to the arrest, for self-protection and to protect against destruction of EV.
	How to tell if it’s a stop or an arrest: 

	Stop and frisk
	Less serious; requires reasonable suspicion (less than PC); doing a stop lets cop do a frisk, which is limited search for weapons, not evidence.
	

	Encounter
	Not an intrusion at all. Encounter is NOT A SEIZURE, so does not implicate 4th Amdt, so officer needs NO standard of proof to do it.
	


	How to tell if cop has prob cause?
I.e. can do an arrest
	How to tell if cop has reas suspicion?
I.e. can do a stop

	Common sense analysis of the facts presented

	Deference to expertise of police

	Totality of circumstances

	Reasonable mistakes of facts are permitted.

	Fair probability.
	Less demanding standard of proof: less than the fair prob standard. 

	
	EXAMPLES OF WHAT JUSTIFIES REASONABLE PERMISSION TO MAKE A STOP:

	
	(bare minimum that’s necessary) - It’s clear that a crime has occurred, and the officer can articulate a suspicion that a particular permission is the perpetrator.

	
	(even stronger case for reas susp) – S gives implausible answers during an encounter, or S has a criminal record consistent with the crime being investigated.

	
	Suspicious conduct – considering all circs, cop could find it reasonably possible that criminal activity is afoot. Fact that some innocent explanation is possible does not preclude reas susp.

Factors to consider (totality of circs):

· pattern of activity

· whether S appears unfamiliar w/his surroundings

· whether activity occurs at day or night

· whether activity occurs in high crime area

· whether S has criminal record similar to the suspicious actdivity

· S attempts to evade police surveillance

· S gives implausible answers during answers.

Non-cooperation during encounter – does NOT by itself make it suspicious, even if they act nervously.

	
	Use of profiles – not dispositive, but may establish RS in totality of circs. Cop’s use of a profile (racial or otherwise) does not make the stop illegal.

	
	Racial incongruity – what’s white guy doing in black area

	
	Use of informants - 


A. SUMMARY – If cops have reasonable suspicion but not PC to arrest, they can stop and search for dangerous weapons. Terry.
B. THE TERRY RULE: where a cop observes unusual conduct that in light of his experience leads him reasonably to conclude that criminal activity may be going on, and that the people may be armed and dangerous, and he IDs self as cop but is still reasonably in fear of his own OR other people’s safety, THEN - it’s okay to do a carefully limited search, limited to the outer clothing - only for the purpose of seeing if the guy has weapons that may harm the officer.
1. REMEMBER – IF IT’S AN ACTUAL ARREST AND NOT A “STOP”, POLICE HAVE MORE LEEWAY – then arrest power rule gives them more rights. See BL 245.

C. OTHER TERRY-RELATED ISSUES:
1. Issues that Come Up: Terry-style stops might lead to a few basic issues to analyze:

(a) What is a “stop” – i.e., Vs a “seizure”, “encounter,”, etc?

(b) What type of PC is required?

(i) Source of information
(ii) Quantum of suspicion
(c) Application of Terry – 
(i) Adams v. Williams (US 1972)

2. Searches for police protection:
(a) Police can basically do a Terry stop of a car - Michigan v. Long 

(b) No frisk of a bar patron who was present when police happened to arrive 

(i) Ybarra – 1979

(ii) I.e. different treatment of cars, than for bars.

(iii) Ybarra and buie – both applications of the Terry principle – Buie allows cops to assume that there is a risk of harm, but Ybarra actually requires that factual showing.

(c) A quick and limited “protective sweep” of premises is okay to protect officer’s safety (Maryland v. Buie, 1990)

(i) Must be cursory, and can’t last for too long.

(ii) The Q is whether ther’es reas suspicion to think that there’s somebody OTHER than the arrestee on the premises – not whether the arrestee himself is dangerous.
3. Terry stop cannot be used to search for evidence b/c only for protective purposes - (Minnesota v. Dickerson, US 1993). But note – if cop has PC to search for other evidence anyway, he apparently can do it anyway?
4. Brief and limited detentions – i.e. the difference between a “stop” Vs “encounter”
(a) Stop Vs. “encounter”: a cop can “encounter” a citizen for any reason, or for no reason, b/c it’s not a seizure. US v. Taylor (OK to “encounter” a citizen based only on fact that he was black). 
(b) So how to tell if it’s a stop or encounter: “reasonable person” rule – if, in view of all the circumstances, a reasonable person would have believed he was NOT free to leave, then a STOP has occurred. Mendenhall (this was Stewart’s test, but didn’t get a majority – nonetheless was later adopted).

(i) Not applied literally – realistically, most people wouldn’t really feel free to leave EVER – but Cts don’t apply the test literally.

(ii) COERCION PROHIBITED – if cops intentionally coerce a person into thinking they are not free to leave, then it’s a seizure, not an encounter.
(iii) Officer does NOT have to tell the person they’re free to leave – but if he does, and he stays, that will likely make it a “consensual” encounter.

(c) If suspect is not free to leave  b/c of his own circumstances - e.g. S is on a bus, elevator – then the test is:

(i) whether the polic conduct would have communicated to a reasonable person that he/she was not free to decline cops’ requests or otherwise ende the encounter.

(ii) Fact that citizen is literally free to leave is irrelevant when the condition is created not by the cops but by S’s own situation.
(d) Factors to consider in whether it’s an arrest or a stop

(i) Forced movement of a suspect to a custodial area – 

a. Royer – 

(ii) Forced Movement for purposes of identifying a person

a. Hicks – held, this WAS idenfitication within the confines of Terry – the fact that it was no big show of force and didn’t’ take too long, make it diff from Royer

(iii) Invest…

(iv) Overly Intrusive…

(v) Investigation of Matters other than the reasonable suspicion which supported the step

a. Salzano
b. Babwah – held, beyond scope of Terry b/c the justification was X, and once they searched it, the suspicion was dispelled, so they weren’t allowed to go to the residence.

c. Reasonable suspicion as to another crime

d. Consensual encounters after a stop has ended.

(vi) Interrogations and Fingerprinting pursuant to a Terry stop

a. Davis v. Mississippi (US 1969) – a roundup of 25 black kids violated 4th Amdt…

b. Hayes – no violation, in contrast to Davis 

1. brief detention; fingerprinting itself is…

(vii) time limits

(viii) Show of Force during a Terry stop

a. Oliveira v. Mayer (2d Cir. 1994) – interestingly, turns on how humiliating and violent the actual stop was, not some formalistic thing.

5. Detention of property under Terry
6. Limited Searches for evidence by law enforcement officers under Terry
(a) Hicks –

(i) police entered under exigent circumstances rationale; HELD – it was unconstl to lift up the bottom of the stereo to look for serial # - b/c this was not related to protecting officer’s safety, which was all that Terry authorized. Terry allows a frisk on less-than-PC, but that’s all that Terry was.

(ii) If the number had been on top, it would be in plain view thus fair game.

(iii) Entry under exigent circumstances search to protect cops’ safety.

D. SEARCH INCIDENT TO ARREST: THE ARREST POWER RULE
1. Spatial Limitations
(a) Chimel – 

(i) Arrests in home are different from those in the car.

(ii) Old rule – Rabinowitz – you can search entire house if he’s arrested on premises.

(iii) New rule –

a. cop making arrest can automatically neturalize a suspects “grab area”

b. intrusion can’t be broader than the rationale supporting it – protecting officer and preserving evidence.

(iv) Cops can search person, plus area in which he could reach to harm cop or others, or destroy evidence.

(b) What is a grab area?

(i) Sdf

(ii) Adsf

(iii) Ratio of officer to suspects

(iv) Whether item is reasonably accessible – not a locked safe.

(c) Post-arrest Movements ordered by the officer – 

(i) Butler – similar to Christman, but more limited

(d) Other exceptions 

(i) Need to perform a sweep (Buie case)

a. In addition to exigent circumstances on arrest, you can search beyond grab area. ???? but this is a “Terry” case…

(e) Vale – warrantless search DID violate 4th amdt.

(f) Socey – P 271 – tries to lay out rule for how you decide if ex circumstances exist.
2. Temporal Limitations
3. Searches of the person incident to arrest
(a) Robinson (US 1973 – Rehnquist)

(i) Discards the Chimel rationale – says the real question is can the cop open the object seized. You can do a full search, and that includes searching packages on their body.

(ii) If an arrest is lawful, then the search incident to it requires no more justification.
4. The arrest power rule applied to automobiles
(a) New York v. Belton (US 1981)

(i) Result – b/c of Johnosn case, cops now have power to search everybody in the car.

(ii) Ended up expanding the “search incident to arrest” exception.

(iii) “arrest power rule” as it applies to cars – this would have been another approach – allows automatic intrustion into the grab area WITHOUT PC or a warrant, as long as there is PC to make the arrest.

(iv) Passenger compartment – is anything within the inside compartment.

(b) US V Johnson – P 286.
5. The arrest power rule where no arrest takes places
(a) Knowles
(i) Do you get a full search, if you have a citation but not an arrest?

(ii) HELD – 

a. No.

b. b/c there’s no need to disarm the suspect, and some other things. You’re not going to get a freebee just b/c you had power to arrest, but didn’t exercise it.

E. Pretextual Stops and Arrests
1. Whren and Atwater together make racial profiling possible.
F. Plain View and Plain Touch Seizures
1. Horton – lays out basic plan view rule.

2. Why do we have a plain view rule? Horton gives two answers:
(a) There’s already a search going on anyway
(b) Otherwise cops would have to leave, then come back, and that would cause a second intrusion.
3. Plain Touch – 
(a) If you feel something and realize it’s not a weapon, then under Terry, you do NOT have PC to search it.
G. Automobiles and Other Movable Objects
1. Automobile Exception to the Warrant Requirement.
(a) The cases here over time get increasingly focused not on potential mobility, but on expectation of privacy.
(b) Carroll –
(i) Bootlegging; D says no crime here b/c hidden in the walls.
(ii) Taft rejects: says it’s enough…
(iii) RULE – allows search of car w/o warrant, as long as there is PC to believe it contains EV of criminal activity. The key is that the question is NOT whether there’s PC to arrest the driver; but whether there’s PC that the car contains the EV.
(iv) “automobile only excuses the warrant” 
(v) search incident excuses BOTH the warrant and PC to arrest.
(vi) Both of the above are from class notes.
(vii) NOTES:
a. Carroll seems based on the mobility of the car, but it doesn’t explain why…
(c) Chabmers v. Mahoney- 
(i) upholds warrantless search at the police station, plus the seizure???
(ii) Rationale: we don’t know which would be the greater intrusion, so let ‘em both go.
(iii) Harlan: the seizure is less of an intrustion.
(d) Carney
(e) US v. Chadwick (this is the second time we’ve seen this case)
(i) Issue – does a foot locker get more protection than a car?
(ii) Held – yes. The expecations of privacy don’t apply to the car; people have greater exps of privacy in the luggage?
(iii) Rationale:
a. You drive in plain views in car, but not in a car
b. Car is heavily regulated, so searching it causes less intrusion.
c. And a third reason too..
(f) Sanders –
(i) Suitcase in a taxi trunk – 
(ii) Held – applying Chadwick, said you DO need a warrant.
(g) Ross – 
(i) Opposite result from Sanders – said it did not violate the 4th Amdt. 
(ii) Ironically, under Ross, the more specific your information is, the less leeway cops actually have to do the search…
(h) Acavedo
(i) Addresses the problem left by Ross. Now the law of the land.
(ii) Held – you can search the car OR the containers if you have PC to believe there is contraband OR EV there. Rejects the distionction between the car and container.
(iii) Under Acevedo, you have a higher expectation of privacy in the trunk of your car than you do for a container on the floor of your car.
H. Administrative Searches and Other Searches and Seizures Based on “Special Needs”

1. Supplement case: MacArthur – 
(a) Cops CAN maintain the status quo while warrant is being obtained. 
(b) Facts – cops have PC to think pot in the house, they detain him while they’re getting the warrant, that’s okay.
2. Safety Inspections of Homes

(a) Assessment of Cause for a safety inspection

(b) Warrants without probable cause

3. Administrative Searches of Businesses

(a) Burger

4. Searches and Seizures of individuals pursuant to “special needs”.

(a) Searches and seizures on basis of reasonable suspicion rather than probable cause

(b) Suspicionless searches of persons on the basis of “special needs”

(i) TLO, O’connor and Griffin allowed “special needs” searches on basis of reas suspicion rather than PC.  But they didn’t say whether a special needs search could be done w/o any suspicion that the person searches has violated any law or regulation; Skinner v. Railway Labor Execs. Assn …P 368.
(ii) Drug-Testing of Schoolchildren – 
a. Black letter today – after Ver
b. Vernonia dealt with athletes; lower Cts have extended to ANY school activities.
(iii) Drug-Testing of POliticans – 
a. Ironically, politicians have MORE protection than school kids. 
1. Chandler v. Miller (GInsburg – 1997)
· GA requires candidates for office to swear they have passed a drug test; they can choose time of drug test, not random.
· Reasoning:
i. Generally, to be reasonable under 4th amdt, a search must be based on individualized suspicion of wrongdoing; exceptions are okay only when publis safety is really in jeopardy, or when justified by “special needs.”
ii. GA’s rule is not very invasive, but if fails to show a “special need” to justify it; there’s no evidence of real threta from drug use by public officials.
iii. Key issue: is the policy warranted by a special need? No. GA says drug use is harmful for public officers, but has no data to show why. Plus, it’s not well designed to single out the violators, b/c you can choose your test date. So it doesn’t even work.
iv. So – it violates 4th amdt. REVERSED.
5. Roadblocks and Suspicionless Seizures
(a) Individual stops w/o suspicion

(b) Permanent checkpoints – are okay if minimally intrusive and necessary to implement the state interest in restricing immigrants. (Martinez-Fuerte)
(c) Temporary checkpoints – OKAY – if minimally intrusive roadblack is weighed against important state interest in reducing drunk driving. (Sitz, 1990) Note – Sitz is a SEIZURE case, not search.
(d) Roadblocks and Pretext – 
(i) Roadblock NOT okay when it tricks drivers into exiting to avoid an OUI checkpoint – Rationale: Gives too much discretion to police, when done in this way.
6. INVENTORY SEARCHES

(a) Police regulations usually let cops do a search of an impounded car to protect and ID the property in it; what are the 4th amdt guidelines here?
(b) Community caretaking functions – If police are searching a car after an accident and before taking it to pound, then anything they find there is in plain view and fair game (Cady v. Dombrowski, US 1973)
(c) Warrantless, suspicionless searches – South Dakota v. Opperman (US 1976) - when cops are impounding a car, they can do a search of interior, including glove box, and what they find there is fair game. 3 legitimate state interests support these searches:
(i) Protection police dept from false property claims
(ii) Protect property interests of car owner
(iii) Protect police and public from dangerous items.
(d) Property carried by an arrestee – 
(i) OKAY to do an inventory search of belongings of a person who is arrested for an unrelated purpose. It doesn’t matter if less intrusive means of doing these searches are possible. (Illinois v. Lafayette, US 1983)
(e) Limits on police discretion:

(i) It’s NOT okay to do a search of a a locked suitcase if the police dept has no policy to this effect (Florida v. Wells)
I. CONSENT SEARCHES
1. Consent must be voluntary; cannot be “coerced, by explicit or implicit means, by implied threat or covert force.” Schneckloth.
2. Ct examines the “totality of the circumstances” to see whether coerced –
(a) e.g. well lit area, bunch of cops against one S, absence of racial tension.
(b) Courts can consider age, intelligence etc, (competence) – but that’s of little relevance.
3. Cops do not HAVE to tell person they have right to refuse, but if they are told, that will go a long way toward showing it was voluntary.
4. VOLUNTARY CONSENT

(a) Schneckloth v. Bustamonte (US 1973 – Stewart)
(b) Totality of the circumstances
(i) Gonzalez-Basulto – 6 non-exclusive factors to weigh
5. THIRD-PARTY CONSENT

(a) Actual Authority – any person who lives with you can consent (Matlock 1974)
(b) Apparent authority - 

6. SCOPE OF CONSENT

7. WITHDRAWING CONSENT

8. CREDIBILITY DETERMINATIONS
CONFESSIONS 
I. Basics:

A. Constitutional underpinnings

1. The law on confessions comes from two sources – Due Process (used earlier in history and then again recently) and…

(a) Due Process remains relevant today – Arizona v. Fulminante – 1991.

2. Today Due Process is usually invoked by ds who confess after “waiving” Miranda or Massiah rights, as well as Ds who are not eligible for those rights.

B. Main factors the courts focus on:
1. police tactics used

2. characteristics of the D

3. circumstances
II. PSYCHOLOGICAL COERCION
A. Physical torture – no good. Brown v. Missisippi
B. Other cases – harder to decide. Case by Case approach.

1. WHAT VIOLATES DUE PROCESS:
(a) EXAMPLES:
(i) length of time spent in continuous questioning – 36 hours straight questionsing is too much. Ashcraft v. Tennessee
(ii) keeping D naked during questioning – no good. Malinski v. NY
(iii) threats of violence from others – cops telling D confession is only thing that can keep him safe from others – no good.

a. Saying only a confession can keep D safe from angry mob outside station house. No good. Payne v. Arkansas.

b. Cops used undercover agent (jail cellmate) to tell D that he would protect him from other prisoners if he confessed to him. Arizona v. Fulminante.
(iv) False friends – Spano v. NY – cops used “false friend” (police officer who knew D since youth) (and also denied request for lawyer and interrogated for long time) – violated Due Process.

a. Rationale: Due Process is violated when D’s will is overborne by official pressure, fatigue, and sympathy falsely aroused.
b. But note- false friends MAY violate 6th amdt rights.

(v) Coerced confessions, unlike confessions that violate Miranda, cannot be used for ANY purpose at trial. 
a. Coerced ( excludable for ALL purposes at trial. Mincey v. AZ
b. Violated Miranda ( not admissible in case in chief but can used to impeach a D who takes the stand.

(b) RATIONALE:
(i) The key to all of these is that the Due Process is violated when cops overcome D’s will.

2. WHAT DOES NOT VIOLATE DUE PROCES:
(a) D is not abornally vulnerable to coercion, and was treated with some consideration by police. E.g. given food and cigarettes. Crooker v. California.
(b) Where police themselves (or agents) did not do the coercion. Some police coercion is required, and it must be causally related to the confession. Colorado v. Connelly  - no confession where D was psychotic and police did not know of her condition.
(c) When police give vague or general promises (except: police cannot lie about specific promises).

(d) Miranda violations don’t necessarily violate Due Process – Miranda noted that intimidating police techniques can produce confessions that aren’t “involuntary” under Due Process, but they violate Fifth Amdt self-incrim priv.

III. DELAY IN PRESENTMENT
A. remember – SCOTUS ruled in mcnabb that 3 day interrogation before bringing D to judicial officer was too long – but Ct based that on a Fed rule of Crim Pro, not Const, so Congress overturned it by statute afterwards – see BL 381.

1. 6 hour safe harbor – if presented within 6 hours, no delay can be presumed.

2. Plus statute lays out other factors to consider – see BL 282

3. But there’s still a question re: how relevant this is given the existence of Miranda and Dickerson.
IV. CONFESSIONS AND THE FIFTH AMDT
A. MIRANDA: bright line rule – confessions made in response to custodial interrogation in the absence of specific warnings was a violation of 5th Amdt.
B. Miranda violations don’t necessarily violate Due Process – Miranda noted that intimidating police techniques can produce confessions that aren’t “involuntary” under Due Process, but they violate Fifth Amdt self-incrim priv.

C. WAIVER issues – see BL 387
IDENTIFYING SUSPECTS
I. Right to Counsel during Some ID procedures.

A. If the ID procedure occurred AFTER indictment, arraignment, preliminary hearing, or “information”: (Wade and Gilbert govern)
1. D has right to have counsel present during post-indictment lineup, so counsel must be present (unless D waives) to guard against shady police suggestions, etc. If D was not given right to counsel at this stage, the EV of the ID must be excluded. If govt wants to do an in-court ID, it must show by clear and convincing EV that the in-court ID was not based on the lineup ID. Wade.
(a) Rationale: a post-indictment lineup is a “critical stage of the prosecution,” (following Massiah analysis) and eyewitness IDs are notoriously unreliable, and it’s really hard to piece together after the fact what happened during the lineup. Wade.
2. Per se exclusion rule: any post-indictment ID made without right to counsel requires exclusion, even if there’s NO suggestion of police impropriety. Prophylactic rule b/c court is so concerned about police misconduct. Gilbert. (decided same day as Wade).
(a) BUT – although D has right to have atty present during the lineup, D does not have right to have his atty attend a post-lineup interview session between police and the lineup witnesses. (lower Cts have decided this rule as a followup to US v. Ash).
3. There must be an “actual confrontation” between police and S/D in order for S/D to have 6th amdt right to counsel. 
(a) That’s why D does not get counsel during photographic ID session, etc.
4. How to tell whether the in-court ID was sufficiently “purged of the primary taint” of the lineup ID (Wade): consider these factors – 
(a) Prior opportunity to observe the alleged criminal act

(b) Existence of any discrepancy between W’s description of the culprit and D’s actual appearance
(c) Any ID prior to lineup of a different person

(d) ID by picture of the D prior to the lineup
(e) Any failure of W to ID the D in other circumstances

(f) Lapse of time between the crime and the ID procedure.
B. If the ID procedure occurred BEFORE indictment: (Wade and Gilbert do not apply, b/c they dealt only with post-indictment lineups)
1. Court uses a Due Process-based “fundamental fairness” approach to assess ID procedures that are NOT governed by Wade and Gilbert.
2. Suspect has no right to counsel in ID before charges filed. Kirby v. Illinois.
(a) Rationale: The key moment is the filing of criminal charges; before that, govt has not committed itself to the prosecution and the adversarial stance of D and govt have not solidified; and since 6th Amdt applies only to criminal “prosecutions,” it thus does NOT protect suspects BEFORE filing of charges.
C. No right to counsel for a photographic identification. US v. Ash (1973)
1. Rationale: accused himself is not present, so no chance that he might be overpowered by lack of familiarity with the law. Also, unlike lineups, an accurate reconstruction of the photo ID is totally possible at trial – just show the photo. Also, it’s a mere preparatory step in gathering EV, and D atty has equal chance to seek his own witnesses.
II. Due Process Limitations on Identification Evidence

A. Even if 6th amdt does not apply to an ID procedure, Due Process still applies. If police suggestiveness created a subst risk of mistaken ID, ID procedure violates Due Process, and EV can still be exluded. Stovall v. Denno, 1967.
1. D has burden of proving a Due Process violation. Must show 2 things:
(a) the ID procedures was impermissibly suggestive
(b) it was unrealiable under the totality of the circumstances.
2. Impermissible Suggestiveness:

(a) Exigent circumstances – 

(i) A “suggestive” ID can still be okay in exigent or extraordinary circumstances – e.g. Stovall, where stabbing victim seemed to be about to die so it was okay for cops to bring one black suspect to hospital bedside in cuffs for one on one ID.
(ii) This is RARELY applied – e.g. Neil v. Biggers – Ct REJECTED govt’s argument that one on one showup was justified b/c it was hard to find other people matching suspect’s “unusual physical description” – although EV was admitted on other grounds.
(iii) Street identifications are usually okay – impromptu ids made immediately after a crime, by witnesses, sometimes govt informants – considered necessary to prevent cops from arresting wrong people.

3. “Linchpin of Reliability” – 
(a) even if police were unnecessarily suggestives, the resulting ID may still be valid – Manson V. Brathwaite (1977). If the witness has an independent source for the ID outside the suggestive procedure, then police have not caused an unreliable ID, thus exclusion is not necessary.
(i) E.g. Manson – W had a “picture” of D in his mind to begin with, so would have made the ID anyway. W was an undercover cop trained to scrutinize people’s faces, had several minutes to view D in good light.
(b) Factors to consider for “reliability” – Manson says to use the ones listed in Biggers.
(i) Opportunity to view
(ii) Degree of attention
(iii) Accuracy of the description
(iv) W’s level of certainty
(v) Time between the crime and the confrontation
(vi) Character of the W
(vii) And is there a seventh??? Rosen says there were seventh.
(c) Thus suggestive procedures – e.g. one on one showups, distinctive lineups (only black guy in line, tallest, etc) and invididual or repetitive photos – are considered in light of all the circumstances in determining whether an indep source exists to make it okay.
B. Note – even after Kirby, Ash, Neil and Manson, Cts still seem to go to great lengths to avoid invalidating flawed IDs based on those cases – see P 771.
C. In-court identifications.
1. Under Manson, in-court IDs are not per se excluded – but the W must have an independent source for the in-court ID. This is usually satisfied by W’s viewing the D during the crime. I.e. use the same considerations as you use for pre-trial IDs under manson.
III.  Other ID Issues:

A. A trial Ct has discretion to decide whether to admit expert testimony on the reliability of eyeW testimony; Ct of Appls reviews that decision for abuse of discretion, not de novo. D has no inherent constl right to call expert witnesses on this. (lower Cts).
REMEDIES

REMEDIES FOR FOURTH AMENDMENT VIOLATIONS
I. Exclusionary rule applies to states. Mapp v. Ohio
A. But it’s not really required by the 4th Amdt; it’s a judge-made remedy to deter violations. US v. Calandra.
B. The ex rule was only applied to Fed govt in 1914, and to states in 1960s. Why so late (1914)? 

1. it was only in 1889 that Cong gave Fed Cts JD over the types of cases where this might arise.

C. Weeks (1914)

1. the ex rule is only way to ensure that cops respect it.

2. judicial integrity – Cts shouldn’t sanction this stuff by admitting it.

D. After Weeks, people still thought illegal searches had fourth AND fifth amdt implications.

E. Weeks did not apply to states, and after Weeks, Ct passed on several chances to apply it to states.

II. Standing to invoke Exclusionary rule:

A. D cannot invoke rule unless his own 4th amdt rights were violated. Jones v. US. Rationale: 4th amdt rights are personal.

B. Test for whether a person has standing: did the invoker have a legit expectation of privacy in the thing/area that was searched, or a legit possessory interest in the thing seized? Standing issue uses the same 2-part Katz test that other 4th amdt issues use.
1. Burden is on defendant to show he had legit expectation that was violated.

C. POSSESSORY INTERESTS:
1. If a person has no possessory interest in the thing being seized or searched (if that has only argument, then person has no standing for exclusionary rule.

(a) Rationale: 4th amdt protects things you possess, so if the thing searched/seized was not yours, then no infringement and htus no standing.

2. If person had a possessory interest in the thing seized (
(a) that alone does not give you standing to object to a search of the area where it was seized.

(i) Rationale: your interest is in the object, not the area.

(b) But it probably give syou standing to object to seizure of the thing that you owned, even if it was being held by a third party.

(i) Rationale: a seizure would implicate a suspect’s personal 4th Amdt possessory interest in the item seized.

D. OVERNIGHT GUESTS AND TEMPORARY GUESTS:
1. A person who slept over one night and was never alone in the apt had standing to object to his warrentless arrest there. MN v. Olson.

2. People in an apt for a few hours just to bag cocaine, and who had no previous relationship with the lawful occupants, had no standing to object to a search of the premises. MN v. Carter.

E. If person disassociates himself from the object of the search (i.e. claims “it’s not my bag, baby”) ( he has no standing to object to the police activity.

1. Rationale: disavowing ownership is inconsistent with a reas expect of privacy.

F. If person is a co-conspirator of the person whose property was searched/seized ( he has no standing to object (i.e. fact that he is in a joint venture with other person does not give him standing).

G. Being “legitimately on the premises” does not necessarily give you standing. Rakas.

H. Being the “target” does not necessarily give you standing. The fact that you are the person against whom the search was directed does not always give you standing.

III. FRUIT OF THE POISONOUS TREE DOCTRINE
A. General Rule:
1. Exclusionary rule extends not only to the direct products of government illegality, but also to “secondary” evidence (fruit of the poisonous tree) Nardone v. United States.

2. Examples:
(a) Police do search of house w/o warrant and w/o PC; while there, they find a diary that implicates house owner in a murder; they arrest D. in the diary, police find name of X, a witness to the murder, who they contact and who agrees to testify against D. Here, the diary is the “primary/direct” evidence; the testimony of X is the “secondary” evidence, the “fruit.” i.e. it would be excluded.

B. Exclusionary rule generally applies to all fruits of the illegal search, but there are some EXCEPTIONS:
1. Exclude fruit of primary or secondary tree? it matters what is the nature of the “tree” from which the fruit comes. 

(a) Rosen – some courts will exclude the primary evidence but allow the secondary; other Cts will exclude both.

2. Standing - person must have standing to invoke the fruit of tree doctrine

3. Attenuation – link between the illegal S/S and the EV gottn cannot be too attenuated. See Wong Sun.

(a) Test for attenuation: if you prove the illegality of the primary S/S, then, was the evidence (to which objection is now made) come at by exploitation of that illegality, or instead by means sufficiently distinguishable to be purged of the primary taint? Wong Sun.
(i) i.e. it’s NOT a but-for test – question is whether the taint has been purged.

(ii) Factors to consider in determining attenuation:
a. giving of Miranda warnings (giving them do not per se break chain of causation, but they are relevant and can sometimes dissipate the taint)

b. time between the illegality and the obtaining of the evidence

c. intervening circumstance

d. purpose and flagrancy o fthe official misconduct.

4. If there’s an “improper” arrest ( WHY was it improper?
(a) B/c arrest was made w/o prob cause ( all statements and other EV which are proximately obtained as a result of that illegal arrest are inadmissiable b/c fruit of poisonous tree. Taylor v. Alabama
(i) E.g. Taylor – arrest made w/o PC, confession was obtained 6 hours later; held, confession was inadmissible, and even giving of Miranda warnings did not purge the taint of the illegal arres.

(b) B/c the arrest itself was based on PC, but police failed to get warrant ( follow the NY v. Harris rule – 

(i) NY v. Harris –

a. D arrest in his home; copls had PC but no warrant; D confessed at station house one hour after the warrantless in-home arrest; D argued it was so close in time and circumstances that it should be excluded as product of warrantless arrest; SCOTUS said we don’t use fruit of tree approach (i.e. no per se rule saying that a confession made outside home can never be product of warrantless in-home arrest). Arrest w/o warrant does not create unlawful custody. Warrantless in-home arrest is a form of illegal search of the home, not an illegal arrest; therefore police apparently can use a later confession as long as it was made a while after the warrantless arrest…? See Cheh P 159

5. Confessions and Miranda Warnings
(a) If there’s an illegal arrest and then S/D later confesses ( use case by case approach to decide whether the later confession was so attenuated that it was no longer “tainted” by the illegal arrest.
(i) If police give S/D Miranda warnings after the illegal arrest and before the confession ( that does not automatically “break the chain” (i.e. does not necessarily mean the confessions are purged of the taint and thus admissible), although giving of Miranda warnings can still be relevant as part of a case by case analysis.
a. Rationale: if the opposite were true, cops could do whatever they wanted and then just read you Miranda rights to make it okay.
b. Example: Brown v. Illinois – guy was arrested in his home illegally; then given Miranda warnings; confessed once 90 minutes after arrest, then warned again, then confessed again seven hours after arrest. Held, both confessions were tainted and thus inadmissible. The intervening Miranda warnings did not purge the taint.
c. Example: Wong Sun – unlike in Brown, Wong Sun was arrested and then released and later then made confession – that was attenuated enough that it WAS purged.
(ii) Once an illegal S/S is established, burden shifts to Govt to show that the causal chain is attenuated enough to purge the taint. 
IV. “COLLATERAL USE” EXCEPTIONS TO THE EXCLUSIONARY RULE:
A. GENERAL RULE:
1. court RARELY applies exclusionary rule outside the context of criminal trials.
B. In these cases, the EV need not be excluded:
1. Grand jury proceedings. Rationale: would seriously imped GJ, and has little deterrence value. US v. Calandra.
2. Sentencing (SCOTUS never ruled on this issue, but lower Cts have). Rationale: Cts must consider relevant EV, even if illegally obtained.
(a) Exception to exception: if cops illegally S/S for express purpose of enhancing a sentence. 
3. Deportation proceedings. Rationale: they’re civil, and costs of exclusion outweigh benefits.
4. Parole or Probation Revocation. Ex rule doesn’t apply. E.g. govt can use illegally seized EV to argue you should not get parole.
5. Habeas Corpus proceedings – tricky – see P 332.
6. Civil Tax Proceedings. E.g. if local cops illegally seize cash and betting records from D, and then Fed IRS (in reliance on them) asses tax on income they should have paid, Ct excludes the evidence in crim case but allows it in the IRS action. Rationale: the civil proceeding is sufficiently attenuated. US v. Janis.
(a) NOTE – Janis footnote indicated it MAY be diff if the “same sovereign” did both actions.
7. Impeachment – ex rule doesn’t bar use of illegally obtained EV for impeachment of defendant.
(a) BUT – the bad EV cannot be used to impeach defendant’s witness.
(i) Rationale: we would lose some useful truthful testimony if govt could impeach D witnesses. BL 336.
8. Subesequent perjury trials. (SCOTUS hasn’t ruled on this, but lower Cts are uniform).
C. In these cases, it’s unclear - 
1. Forfeiture proceedings – see BL 329.
VEHICLES
I. Remember – if the police (validly) have arrested or are arresting a person in the vehicle, then the general arrest power gives cops right to search an item/container is on the person’s body or in something “immediately associated” with the ARRESTEE (e.g. wallet/purse can be searched and even contents photocopies), even without warrant. Robinson. BL 247.

II. Arrest power rule applied to automobiles.
A. WHEN TO USE THIS POWER:
1. When there is PC to make a custodial arrest; b/c once police have power to make an arrest, they can do a basic search inside the car to protect themselves and prevent destruction of evidence.
B. General arrest power rule (not just for cars): If an object is in the grab area but NOT “immediately associated” with the arrestee ( lower courts differ on whether the cops can search and/or seize these object.

C. Leading case on arrest power applied to automobiles: NY v. Belton
1. Arrest power: basic idea is that police have basic latitude during arrest to do two types of intrusive searches – searches needed to protect the officer making the arrest, and searches needed to protect against the destruction of evidence. This is the “grab area” line of cases etc.

D. Passenger compartments of cars are always in the grab area. Police (after making a lawful custodial arrest of the occupant of car) may, as part of his arrest power, do a search of the whole inside of the car, even if the arrestee does not have access to that area at the time of the search.

1. BUT – what is the “passenger compartment?”

(a) Majority rule – most courts say any area that is accessible from the interior of the car is in the grab area. E.g. rear section of a mid-size station wagon and hatchback area of a car are both searchable b/c within grab area.

E. Police can’t search the trunk though. At least not just as part of the arrest power; if they have more info leading to the trunk, they may be able to act on that.

1. Rationale: trunk is not in the grab area.

F. Containers found in the passenger compartment - Police can search these automatically.
1. But what is a “container” that can be searched in passenger compt?

(a) Glove compartment can be searched (locked or unlocked, open or closed. Holifield.

(b) Generally police cannot search something that requires serious damage to the vehicle. E.g. cannot rip out upholstery, but CAN look under the seats. (Lower Cts).

G. Police can only do an “arrest power” search within a certain amount of time/space of the arrest.

III. Automobile exception to the warrant requirement.
A. WHEN TO USE THIS POWER:
1. when there is PC to search – i.e. when there is PC to believe that there is EV of criminal activity in the automobile.
B. Leading case on automobile exception to the warrant requirement: Carroll v. US – HELD, where police have PC to search the car, they do not need a warrant, b/c in time it takes to get one, the car could easily be moved out of the area.

1. Note – a later case, Chambers v. Maroney, clarified why this actually meant we need to allow searches of cars and not just seizures. BL 256.

C. Rationale for the automobile exception: two rationales.

1. Car is mobile, so if we don’t search it ASAP it may be gone. Carroll.

2. there’s a lesser expectation of privacy b/c people drive it publicly and other people can see in. Chadwick.

D. Exigent circumstances are NOT required for cops to invoke this exception, despite fact that part of Ct’s rationale for the rule is that the car may leave.

E. Auto Exception applied to mobile homes:
1. applies just like in cars. Carney.

2. BUT – if the mobile home is obviously being used as a residence and not as a vehicle (e.g. if it’s permanently parked and hooked up to power lines etc), then it may not apply – Carney didn’t really say.

F. Auto exception applied to airplanes:

1. some lower Cts apply the rule to small personal airplanes.

G. MOVABLE PROPERTY IN AND OUT OF CARS:
1. The exception does NOT PERMIT WARRANTLESS SEARCHES OF CONTAINERS!!!! Even if those containers are mobile. US v. Chadwick. Rationale: the exception exists b/c of diminished expection of the car itself, but that doesn’t diminish expectation of privacy in the containers in it.

2. General rule for movable objects (not necessarily in cars):
(a) the mobility of the container justifies a seizure pending warrant, but police need a warrant to search it unless exigent circumstances are present. Chadwick (footlocker that police seized and searched, arguing that it was just like a car, which Ct rejected).

3. Search of a MOVABLE OBJECT FOUND IN A CAR AND BELONGS TO DRIVER:
(a) If police find a closed container in a car while invoking the arrest power rule ( cops can search any container located in a car, without warrant, as long as they have PC to believe that it holds EV of criminal activity. CA v. Acevedo.

4. Search of a PASSENGER’S PROPERTY:
(a) If cop has PC to believe there is evidence of a crime in a car, then he has PC to search all containers in the car that might contain that EV. Wyoming v. Houghton.
(i) Rationale: the key is that cop has PC to believe the “things” to be searched for/seized are located on the property to which entry is sought; doesn’t matter that it belongs to passenger not driver. Also, passengers like drivers have lower priv interest b/c on open road etc, and often are engaged in a common enterprise with the driver, and same interest in concealing the fruits or EV of their crime.
H. COMMUNITY CARETAKING FUNCTION
1. If a cop is doing a search pursuant to his “community caretaking function,” he does not need a warrant. E.g. Cady v. Dombrowski – cops towed a car to a garage after its driver (another cop) was in an accident, and searched it, claiming they thought the car might contain his gun, and they didn’t want kids or criminals to get the gun from the car while it was in the garage. HELD: that’s okay.
2. If it’s NOT for a community caretaking function, it’s NOT okay – e.g. cop feared a driver had a gun in his car, and driver gave him the gun, but then cop kept looking anyway and searched inside a door panel and found drugs.

I. INVENTORY SEARCHES
1. if car is lawfully held in cops custoday, police may do a search for purpose of taking inventory if pursuant to standardized procedures.

(a) Rationale: diminished expectation of privacy for autos, and reasonable to protect state interests, avoid claims of lost/stolen property, avoid potential danger (for police and public) from whatever the car may contain.

2. Containers found during inventory search:

(a) If the standardized procedure for the search generally has no rules providing for search of containers found during inventory search, you can’t search containers. Florida v. Wells.

(b) Regulations must either say “open all containers” or “don’t open any containers.” CO v. Bertine.

3. “less intrusive means” are NOT required!!!. I.e. if D can show that it would be less intrusive to simply seal containers in the impounded car and not search them, that doesn’t matter.
IV. Difference between the arrest power rule applied to automobiles (aka “search incident to arrest exception as applied to automobiles” and the automobile exception to the warrant requirement:

A. Arrest power rule applied to cars:

1. allows an automatic intrusion into the grab area, without prob cause or warrant, so long as there is prob cause to make a custodial arrest.

2. so the most relevant issue here is whether there is prob cause to arrest and what area was searched.

B. Automobile exeption:

1. police can search car w/o warrant, but they must have prob cause to believe that there is EV of criminal activity in the car – NOT whether there is PC to arrest the driver or any particular individual.
2. so the most relevant issue here is whether there is prob cause to search.

C. Most pronounced example of the differences: when D is arrested for a traffic offense – then there is PC to arrest, but no PC to believe (in the absence of other information) that evidence will be in the car.

D. The state prefers the arrest power rule over the automobile exception, b/c the state only has to establish that there was PC to arrest the D – and then the right to search the passenger compartment becomes automatic. But there are 3 situations where the arrest power rule does NOT apply, and then state must resort to automobile exception:

1. there is no arrest, or the arrest was not made in or near a car;

2. the search of the car was too far removed from the arrest, so can no longer be deemed incident to the arrest;

3. the officers want to search the trunk.
