Criminal Procedure Outline



Saltzburg – Spring_2003.

· Chapter 1 – not going to be tested, but interesting

I.  The Basics of the Fourth Amendment -- short one subject amendment.  Deals with searches and seizures – two clauses

(1) Right of the people … to be secure from unreasonable searches or seizure of there person, paper, things

(2) Probable cause standard and oath requirement (integrity) and specific requirements that 

control the scope of the search that is going to take place. 

· It is part of the Bill of rights and thought of as a liberty – but it is also a statement that the gov’t doesn’t have to meet a very difficult standard – not proof of reasonable doubt, not preponderance of evidence, not a huge demand

· Puts a limitation on what gov’t can do, but implicitly authorizes a type of gvo’t action once a standard is met and that standard is NOT that high

· Binding on the states in the same way on Federal gov’t – states may provide more restrictions on police, but the states cannot expand them.  

· 4th protects those of us here in the US – citizens and people with permanent connection, but not foreigners who have no firm connection

· US participates in kidnapping of foreigners, no rights for non-us citizens

· “the people as a limited term:  US v. Verdugo-Urquidez – if you live in a foreign country and are not US citizen, tough if US agents violate your rights, 4th doesn’t apply 

· Const is limited and when Exec branch – FBI, CIA does a search and they claim they have the power to do it, the power comes from the C – then if they have the power to do it and that comes from C, why don’t the suspects get the protection of bill of rights – Sct currently says no quid pro quo – dissenters say if have power, must obey US Const. 

· 4th amend domestic rule for US citizens in US – not when operate abroad.  US citizen gets benefit, PC protection or needed, but then what is reasonable 

· if lawful visitor and Permanent Resident get benefit of 4th, question is whether an illegal alien gets benefit.

· Distinguish Between searches and seizures – both covered by 4th 

Stewarts “I know it when I see it” applies to searches too. 

· Seizure – when you grab a hold of something 

· Search – when someone goes through you items

· Need state actor for 4th to be applicable.
· The Amendment and the Exclusionary Rule -- Distinguish between substance and remedies 

· If we say police acted unconst – arrested someone without probable cause – rights violated – never get to second question of what is the remedy

· The Reasonable Expectation Test --–21st technology – people can now find out what is in your items without opening it or using their eyes, or physically searching for it.    
· When does government action qualify as a search? Critical, because if a court says that a certain kind of gov’t action is not a search:  

· then the 4th doesn’t apply; and 

· there are no rules restricting gov’t behavior

· Think of future ramifications of Court Decision -- If Sct had held that it was not a search when the gov’t wire tapped the conversation – that would have meant the gov’t could have tapped every phone in the US with no probable cause or reasonable suspicion – if search triggers 4th and that is super important – 4th doesn’t mean gov’t can’t search – they can, just need a warrant

· Katz v. US 1967 - watermark case – Court did away with a series of cases that privacy advocates thought was wrong.  Said that if the cops can snoop without engaging in a search then they can do it.  So, if you could bug a phone outside the house then no search, same with listening device against wall, but thumbtack in wall is a search.  

· Katz is engaged in illegal gambling and goes in phone booth – wire tap on outside and Katz says they violated the constitution  (8-1) 

· What is the search in Katz – search of his conversations – gov’t says it is just like we stood outside the phone booth and overheard him (wire instead of physical proximity) Black had a problem with where are they searching 

· Sct held he had a reasonable expectation of privacy – the person has the right to be secure or to have reasonable expectations that he or she is operating in private – and gov’t when infringes on this equals a search 

· Privacy matters and we are trying to protect that – the 8 votes 

· Two elements

· Person subjectively thinks it is private

· Objectively it seems reasonable for a person to do in this world.  

· Black dissenting (total incorporation, literalist) he says no search or seizure here.

· Black’s problem is that this is way different than what the court had used as a search in the past.  

After Katz 
· Kryllo – first time in 34 years that the court said anything important about right of privacy – Scalia majority.  2001. 

· Black was worried that when you get away from what is a traditional search, what we end up with is the value judgments of Justices.  

Examples of Katz

· Open Fields – Oliver, two different owners fenced off yards and Sct. Said cops could snoop around to see if there was pot

· Before Katz, would have said a thumbtack in wall is a search and this was.   If you permitted your property to be used by public then cops can use it too – you opened it up, lower ct said if you close your property to the public cops would be intruding and invasion of prop. --- but not under Oliver – who has a better claim of privacy – Katz or Oliver – the land owner or the phone booth user.   

· After Katz, the Ct used Hessen 1920’s case to say no expectation of privacy in open field – they used a doctrine – curtilage? (previously had gotten rid of it because it was ridiculous) back now, Sct says beyond curtilage no privacy.  

· Before this decision lower courts had taken more reasonable stance on open fields 

· Ex. you buy property and put up signs to keep people out, buy guard dogs, and walk around naked – and if some private citizen comes around you prop it’s trespass and possibly criminal trespass – suppose it’s law enforcement – according to Sct .it’s not a search if they break in and look around, why, because it’s an open field

· Suppose you have a barn on your property and you like to go out and read and paint in it – Sct. Held barn is an open field, because an open field doesn’t have to be open.  Crazy -- all about war on drugs.

· After Katz cops can go in to your yard to see if you’re growing pot and it’s legal.  

· Curtilage - Barns – Dunn, big fence and little fence and netting and the cops climbed up to see over the netting and look in

· Sct said it’s not a search – everyone knows it’s a search.  Barn is an open field – managed to see in without breaking in – what if they had to break in would it change things – don’t know. 

· When using a rule that makes no sense, you get arbitrary decisions - make no sense too.

· Access by members of the public – if an aspect of person’s life is subject to scrutiny by society, that person has no legitimate expectation in denying equivalent access to police.
· Consensual Electronic Surveillance - US v. White – can you have a cop undercover who has a conversation who is wired, without a warrant and records another person – b/c officer has a right to be there in the conversation – you could say there is no expectation of privacy

· Ex. student asks professor about career advice and student opens up in detail.   Unbeknownst to you professor was recording and played it in faculty lounge for other colleagues.  

· Do we really assume that you are just talking to one person – the question is doesn’t the government have to abide by the 4th – if you make this permissible the gov’t can make anyone an agent – gov’t can recruit family members against other members now without probable cause or warrants just because it wants to do it and that is troublesome 

· Financial Records ​- California Bankers v. Schultz – banks have to keep certain records on customers and if gov’t requests records is that a search?  The Sct. Said the customer has no reasonable expectation of privacy, because you have opened up to a third party – the bank and its employees.  

· The gov’t can gather information about you w/o reason and put it in a computer

· Pen Register Smith v. M.D. – device to track all your out-going calls.  Sct. Said it’s ok no privacy rt to not get pen register put in phone, b/c we say so, no real reason.

· Pagers –cop arrests someone and seizes pager – if numbers are coming across and it is on cop can look at it. 

· Once the cop has received it, no one on the outside has a reasonable expectation of privacy – it could be anyone on the other line.  

· If a cop lawfully takes a pager from someone and wants to see the history that is a search and a warrant is needed. 

· Trash - California v. Greenwood – similar to US v. White –it is not a search when the cops go through your garbage.

· Justice White no reasonable expectation of privacy

· Air View - California v. Ciraolo - cops flying overhead is not a search, b/c everyone expects planes to fly over– yeah, but we don’t’ expect the gov’t to use planes to snoop

· Air Enhancing - Dow Chemical Co. v. US - it is in an open field and gets protected – more so than the barn – this is the opposite than what any framer would imagine that a business would get more protection that an individual.  

· Helicopter - Florida v. Riley– most outrageous case out of them all.  hovering over guys house 400 feet up to engage in surveillance – helicopters hover and hovering helicopters you just have to live with 4 said that and 4 said it is unreasonable

·  1 O’Connor – it might be unusual and people might have a reasonable expectation of privacy, but she doesn’t know (5-4) gov’t wins, she says D has to prove it wasn’t routine for copters to hover, and not done in instant case.

· Manipulation of bags in Public Transport - Bond v. US – the squeezing luggage case.  In moving other people’s luggage you don’t squeeze, you move it - Sct not a search.  Depends on how hard physically intrude.  Contrast with Nicholson search b/c proded harder than would reasonably be expected – cts consider issue on a case by case basis.

· Canine Sniff - Place v. US–two ways to look at it. But, Sct - Not a search.
1 – if dogs sniff people all the time then gov’t dog sniff aren’t search

2 – if the purpose of using a dog other than a pet and getting information 

that they wouldn’t normally be able to get – it is a search

· Thermal Imaging - Kyllo v. US.  Lower courts said not a search to detect heat emanating from the house.  Most important opinion since katz – this was a 5-4.

· Kennedy, Thomas, O’Connor, Scalia, Renq. – say search

· Stevens say not a search – heat emanating out of the walls, and not learning anything about what is in the house -- goes to the device – “off the wall” technology.  He says if it was through the wall technology it would be a search.  Off the wall 5 votes say it is a search.  Stevens says it is analogous to looking at a house in the winter and watching the snow melt faster – not a search.  He goes on to say that looking at the outer walls and seeing if they are hot is not a search.  

· Battle in the future over what kinds of technology consists of a search.  

· Scalia – it is a search.  measuring heat coming out of the house 

(1) explores details of the home that would have previously been unknown 

without physical intrusion  

(2) device is not in common usage – the world changes when things become common then your expectancy of privacy is diminished.  

· He uses common-place to distinguish between dogs – are dogs really common place to be sniffing luggage or used as pets?  

· You care about the walls because it tells you what is going on inside and it doesn’t matter if you get it off the wall or through it you are getting information that you couldn’t normally get. 4th protects. 

· Scalia - can’t let technology prevent us from having privacy framers didn’t know that there would be a substitute for the eye and ear.  

(Bottom of page 14 of the supplement) 

· Ex. suppose you are in a phone booth and you have your hand up so no one can see you and police have a parabolic microphone – it is a search.

· Reasonable expectation of privacy – you assume it is a risk they have to live with – if it is not a risk you assume, then gov’t can’t do it

Beeper cases:

· Karo – beeper put in can of ether before he bought it, Sct held people who own the can had a right to put whatever they want in it –not a search. 

· Knotts beeper in container before delivered and tracking device turned on – complaint is that tracking device is a search.  Sct. Held no reasonable expectation of privacy in not being tracked by beepers by the police. (distinguish between placing it and using it).  Not a search, no privacy expectation.
· Sct –government can follow people, so no difference

· Sct – found that cops couldn’t use beeper once in home.  Can use it to follow someone on computer, but moment beeper is inside house can’t watch it anymore. You know he is in house why would you want to watch it, but you can turn it on when he leaves.

· Ex. go into your favorite store – and looking at sport coat and you want to buy it and before you do it the gov’t slips a beeper on collar where it can’t be seen – and gov’t can now track your every move – Sct. Says hey you can’t complain.  

· Suppose beeper placed on your car b/c you live in a shitty neighborhood and drive a nice car – is it a search.  

· Investigative activity conducted by a private citizen -- Remember - 4th Amend only protects us against gov’t actors, not private individuals.  If FBI gets a company to put beeper or tracking device in something such as a satellite dish, this is a gray area.  

Gov’t investigative activity subsequent to private and other legal searches
Limits imposed by the initial search
· Walter v. US  - porno films delivered to the wrong person and the recipient called the FBI and said they thought they had porn.  The FBI watched the films.  Sct held - a search, no warrant uncons.  The wrong person said package wasn’t their package, so they can’t consent to open it.  If gov’t has probable cause they need to get warrant. 

· Reopening Permitted - US v. Jacobson – forklift operator at Fed Ex, runs over package and white powder falls out, so call DEA and question is can the DEA open package.  Sct says when Fedex opens package they are a private actor and the private individual left it the way it was and the DEA looked the way the Fedex people did.  No intrusion.  The second part, when the agent analyzed the substance the Sct said it was not a search, b/c it violated NO reasonable expectation of privacy.  (from dog case – only expectation is that either it is drugs or no drugs – not a search)
· The basic principle is that private actors can’t authorize gov’t to do searches they can’t normally do.  But if the private actor reveals something and then the gov’t looks at it, no search – no expectation of privacy.  

· Case caused concern b/c:

· suppose you can’t see it from the street, can they break in and say a private citizen broke in can we duplicate the intrusion – No.  A second intrusion in a place where the person had a reasonable expectation of privacy is not permitted by the gov’t because someone else did it earlier.
· If a private person goes in home and finds joint and gives it to cops, the cops can take it.
· J.White – doesn’t like rationale b/c private citizen opened it gov’t can too

Controlled Deliveries (buy)- Illinois v. Andreas 

· gov’t can get warrant to open container and if find drugs can take possession of it.

· Suppose the gov’t closes the drug box and follows it as it reaches the home of where it is going and gov’t gets warrant and finds same package – can they now open it – yes.  Check staleness issue – depending on time

· Once gov’t has taken control of property it has the right to do with it as it wishes, until there is reasonable suspicion to determine that it has changed use.  Opening container once in home can do, but entering home different issue

Public Schools and Public Employees 
· NJ v. TLO  - Gov’t said no 4th amend rights – like prisons.  Sct said there are reasonable expectations of privacy, but that there is a lower standard
· O’Connor v. Ortega –public workplace.

· What happens when the gov’t is the employer?  Divided Sct – but since, a fairly sensible regime has been established.  Whether reasonable expectation of privacy depends on the arrangement that employee has with gov’t
· Ex. if you have a locker with your own lock – the gov’t can’t look w/o warrant.

· Ex. desk in an open area and if people who work in one desk use other people’s desk then a gov’t agent looks in desk – thought not to be a search.  

· If person is given a specific space and set up as his own – privacy? depends on surroundings and situation.

· Question is – when you are in the gov’t has it put you in a position where you reasonable believe that you have a right to privacy?

· 4th Amend is not confined to law enforcement – public schools – all public areas…etc.

The Warrant Clause – predominate clause. Sct - very important, but very rarely applies it. 

· Sct held WARRANTLESS SEARCHES ARE PER SE UNCONSTITUTIONL (black letter law) subject to a few narrowly confined and carefully limited exceptions.  

The Reason for the Warrant Clause 
· Johnson v. US – informant reports that someone is smoking opium in Hotel Europa.  The cops go to hotel and they are all standing outside apartment door and can smell the opium.  They knock on the door – identify themselves as cops, walk in and arrest 

· Sct says officers searched room before the arrest – they say the walk in without the invitation was search, and once in room and saw there was only one person and that person must have been the smoker – Sct says warrantless, that until she opened the door and discovered she was alone the cops had no probable cause that she was smoking the opium, they couldn’t know who it was.  

· Didn’t cops act w/o a warrant b/c there was a crime in progress - smoking opium?  Cops are supposed to stop the crime before it is over if they can – and if the purpose of narcotics laws is to stop people from hurting themselves --- (this becomes the law latter, court never overrules it, they just ignore it all except the part about the magistrate).  

· Ex. suppose cops opened the door and saw her there with three people, the cops would have arrested all three – probable cause that all involved.  

· Rational for making people get warrants:  Protection in requiring that the entrances be authorized by a neutral magistrate and not a cop involved in the situation to complete the search. Neutral magistrate in between the public & gov’t

· Demonstrating Probable Cause 

· 1st precedent – state case Aguilar v. TX – police received reliable information from a credible person and do believe that drugs are on premises.  Sct stuck it down – why?  Not accurate to support a warrant – To broad and who is the reliable source – the magistrate is suppose to make the judgment on if the information is reliable or the person is credible – a magistrate couldn’t make a neutral decision – the magistrate would just be rubber stamping what cops said – bad case no one defends it

· 2nd precedent – Nathanson – cause to believe liquor on premises

· 3rd precedent – Draper – government informer predicted behavior of person coming back on certain date.  Question is did they have probable cause.  If all facts were laid out for magistrate would be enough cause, but here cause came after arrest.

· Spinelli two prong test - member of organized crime – FBI follows him for ten days – into and out of St. Louis.  They have informer’s tip, known information, phone numbers given to them by informants.  Magistrate issues warrant and Sct strikes it down. (5-3).  

· Justice Fordyce(dissent)what magic words are needed. This is a detailed affidavit. 

· Need to ask what was bad in this warrant application? Why couldn’t a magistrate find probable cause to of book making?

· If you take the last paragraph out of the warrant, could anybody issue a warrant to search the premises here? No, nothing wrong with driving from one side of StL to other.  No facts justify that he is taking bets illegally.  

· BUT, last paragraph says that a CI states that spinelli is taking bets from this apartment with these two numbers – WHY ISN’T THAT ENOUGH? –the cops said a reliable and credible informant – however; 

· it is for the judge to decide

· and how does the informant know any of this information

· One thing missing on this warrant that makes it a suspect warrant – there is nothing that shows a large number of calls being placed into these two numbers.  No phone records or any proof of bets being placed using these two phone numbers – there is no evidence about this.  

· FBI left out that on most of the days Spinelli also went to his stock broker’s office – they didn’t tell the magistrate that, b/c it could be inferred that he was doing legitimate business.

· Justice White – confidential reliable informant in Spinelli – corroboration – closer to drapar or nathanson-aguilar
· Sct worried that FBI will corroborate its own evidence – so corroboration couldn’t bolster the basis of reliability of source.
· Overruled by Illinois v. Gates, however two pronged test remains sufficient, just not necessary.  (1) basis of Reliability of information – person giving info (2) source’s info sufficient to give PC - credible?
Today - federal procedures for the warrant

The triggering device is the affidavit – the magistrate will in some cases ask questions and amend the warrant or correct it

· Ex.  I was working undercover and I went in to suspects house and based on my training and knowledge I know the plant growing in house was pot plant.

· Is this enough under Spinelli – probably, first hand knowledge, and magistrate knows basis of information is credible because cop. 

· Ex. change two sentences.  Officer describes she is sergeant Smith and yesterday she received a tip from confidential informant who has provided info relating to narcotics in the past which has led to arrests.  Informant told me he was in suspect’s house last week and saw opium and cocaine. 

· Does this satisfy Spinelli?  Hearsay.  Police officer is claiming the informant is reliable – we have informant’s credibility, cops credibility.  Magistrates treat cops as credible.  Valid Warrant application,

· Because you have a basis to believe that the informant is reliable and credible - credible info in past

· Basis of the information –informant said he personally saw the narcotics. 

· REASONABLE GROUNDS that the magistrate can find for giving warrant.

· As long as magistrate can find person who is giving info is reliable and that it was gotten in a reliable way – that is enough Spinelli
· Informant v. Affiant
· Affiant         provides oath or affirmation

· Informant    provides info to affiant - Officer presumed reliable, informant not

· 2 basic questions:

(1) who is the source of the probable cause and is he reliable?
(2) what does the source know and is that sufficient to establish PC?  

· One sentence can give PC – show above factors. 

· Draper – arrest case, not search.  Marsh, a fed narco agent stationed in CO with 29 yrs.  Hereford- paid informant.  He told Marsh that Draper was peddling drugs and that Draper had gone to Chicago and that he would return on one of two days by train.  Hereford gave Marsh description of Draper.  

· Important, b/c White and Harlan understand the issue in Draper as whether there was probable cause to stop Draper.  Could also ask if they had brought a magistrate with them and told magistrate all of evidence and then saw guy, would the magistrate be able to find probable cause that Draper is carrying drugs and thee is probable cause to stop and search him.  Sct said yes.

· If look at Draper under Spinelli
· Is Informant credible? Cop had relied on him in the past, proven reliable

· What does the source know – how do we know how good his information is – there is nothing in these facts that says how Hereford knows information.  Everything source has said so far has been true – corroboration can bolster credibility if it is specific and not general.
· Hypo: one of us calls MPD and says tip that at 3pm on Wed Sept 11 on anniversary a man will walk into L201 carrying a hard bound brown book and a soft covered brown book and will walk to front of room wearing a tie, 5’9” and will play around with podium in front and he will have crack in his pants pocket.  If police show up here and everything is coming true – they phone in magistrate, is there probable cause to issue warrant?  

(1) No history of informant being right as in Draper with Hereford.  

(2) no way to evaluate information. General information.  

· Sct said that in Draper that when info with such specificity came true then evidence is corroborated

· J. White was doubtful – he said it’s not enough for cop to say I have suspicion that drugs are here at this time – magistrate can’t judge cops info – can’t tell you if basic info is enough to establish probable cause.  He says in Spinelli, cops have informant and he listed the two numbers listed to the apt, that we have corroboration and if it is enough in Draper then why is it not enough in Spinelli
· The difference in Draper and Spinelli

· we don’t know informant in Spinelli.  Don’t know if he is reliable, 

· the information given in Spinelli doesn’t show that informant had knowledge of specifics.  He only gave general information, NO INSIDE KNOWLEDGE

REJECTION OF TWO-PRONG Test

· Sct’s needed evidence to show Spinelli was too confusing:  

· TX case, cops arrest thief with stolen money on him who turns on his accomplice. Magistrate issues warrant and cops find gun.  AppCt strikes it down, b/c affidavit didn’t say how informant knew gun was under accomplice’s bed….couldn’t it be inferred that other guy saw his buddy put it under the bed.  Even if he told cops he saw it, the cops might not put it in affidavit, b/c it would be assumed.

· IL case – informant of proven and uncontested reliability – CI says he saw white crystal substance and person who possessed it told him it was cocaine.  Warrant issued.  AppCt held insufficient evidence that guy could recognize cocaine – what? CI says it looks like it and guy told him so, too. 

· White said he doesn’t have to overrule spinelli to decide warrant was valid in Ill. v. Gates – AppCt doesn’t have to ask if he would issue warrant, but would a reasonable magistrate issue a warrant.  

· Gates and difference in Spinelli—if you took 2,000 cases and used both standards – would get same decision almost every time.  

· Is court correct that there is probable cause or is white under spinelli 

· Illinois v. Gates – Sct reviews on issue of whether there is a good faith exception to the exclusionary rule – if the warrant is bad, but cops rely on. Sct. Decides to answer other question, but not one review granted on.  

· Sct overrules Spinelli.  Although overruled, you must always ask the two question given by spinelli – the two questions are not two separate questions entirely.  If person is CI, may draw on how information is discussed

· Sct doesn’t say if Spinelli is right or wrong, just that two prongs are too rigid.
· Facts: police get anonymous letter who predicts that Sue Gates will drive from IL down to FL and husband will fly down.  Police find out that hubby Lance is flying down, and sure enough he goes to hotel and he drives back from FL.  Informant has predicted everything so far, but informant said wife would fly back and she didn’t she drove back.  Informant says car will be loaded with drugs. 

· So, cops don’t go to magistrate right away – just on letter no way would cops have gotten warrant.  Cops corroborate some of the letter writer’s prediction and then go to magistrate to get warrant to search the car and house.

· It is enough – reason – informant doesn’t have track record, but info corroborated, suggests criminal activity, and is inside info.  So ct can issue warrant. Can say once all info is put together there is reliable evidence that enough suspicion.

· Is the letter the justifying factor to issue a warrant?

· Not enough – reason – seems to be no more than vacation plans.  No one saw them engage in drug activity in FL, if bragging no one else corroborating it.  Informant wrong on wife flying back.

· Gates shows us that corroboration can bolster both tests in Spinelli – White worries about Gates as a signal to magistrates that they should lower their standards.  

· What is reviewing court to do?  - ask would a reasonable magistrate issue warrant – if credible and reliable then valid.  Need to recognize that reasonable people can differ and if magistrate issues warrant then ok.

· Ill ct found that veracity prong missing
· Upholds Aguilar and Nathanson
· Adopts totality of circumstances test
· Just White – Concurs – no need to overrule
· Justice Stevens – informant wrong, S drove back
Function of Corroboration after Gates 

· Warner – Sct finds corroboration – case in which sheriff’s office is told that Warner fired machine gun at residence. Next day anonymous person called and said Warner fired gun.  Sheriff found that no license or gun registered – magistrate found probable cause.  That is nuts.   If permit required then if not registered probability can’t go up.  Person 2 saw it with own eyes – Saltz didn’t need more corroboration, and how does not having a license go one way or other

· Peyko(102) – weekly fedex shipments, and court found that enough as probable cause.  Wow, crazy.  A weekly fedex would not corroborate shit – not enough under Spinelli.  

Insufficient Corroboration
· US v. Leake Tradesman case – he says he saw it with his own eyes and tells cop, warrant sought and got.  Appct. Says no probable cause – no names, dates, not enough time to verify – saltz close call – either way.  Could a reasonable magistrate have done it?  Hope not, but, one’s own experience influences reasoning

Equivocal Activity
· Prandy-Binet – DC Cir – D arrived in DC at Union Station from NYC.  (almost no direct trains from NYC, court doesn’t count this info).  D gets off train and makes eye contact with cops in plain clothes. D is walking quickly and trying to get around people that makes him suspicious.  Real reason they stopped him is that he was African American. 

· Cops ask him where he got on train and where he lives.  What was he doing there – working?  Small gym bag? Asked if had drugs? No, and asked if could search bag and he said No.  Officers say D then opened bag with perfume bag.  

· Would magistrate give probable cause?  Yes. (2-1 probable cause).

· One other Judge and Judge Randolph says – inconsistencies and brick is enough

· Dissent - CJ Edwards explanation is that poor people can’t afford clothing.

Gates Test Applied
· Mass v. Upton – first case Sct took after Gates – police conducted search of motel room looking for stolen object from a burglary ring – some things are missing.  Woman calls up and says I know you just did search (unusual information), and that jewelry, silver, and gold are in motor home and he will move it because he knows search took place and upton bought them from friend, and source says she won’t confirm it b/c upton will kill her and cop says I know who you are and she confirms and says she wants to get back at upton – saltz issue, easy case.  Witness has personal knowledge (inside info), she saw it – and she knows about search, and items, and motive (saltz says motive irrelevant)
· Sct reverses and says Mass Sct got it wrong and they blame it on Spinelli.  That it is easy case for probable cause.  – even if motive of informant is somewhat suspect, PC can still be found based on veracity prong.

Probable Cause to Arrest 
· Valez – latino, comb, dark shirt.  Cop can’t find him, doubles back and sees a guy just like that, but wrong guy.  The question is if probable cause is established and if an identical guy would be justified for a search – majority says description doesn’t have to be perfect
· Collective knowledge – totally permissible, the police can rely on three different informants.  It’s the totality of information that really matters
· Staleness – need to address this for probable cause and searches.  

Probable Cause, specificity, and reasonableness
· Warden v. Hayden – one of most important for law enforcement. Now CAN SEARCH FOR MERE EVIDENCE W/ P.C.
· Mere evidence is enough - everything – decided same year as katz – year court decided 4th Amend protects people and privacy, not items.  

· Expanded right of cops to search.  Before this it was only fruits and instrumentalities of crime ie. Drugs, gun used in crime – that contraband cannot be claimed by anyone, except the government – because it was an instrumentality of a crime.  Before this case you couldn’t go out and get financial records.

· Rejected the property rights approach – said if there is probable cause then it is reasonable for cops to search for evidence as well as fruits and instrumentalities

· Case opened the door for searching for anything.  Smaller item–broader search

· Where can cops search - It is not that uncommon for cops to go before magistrate to get a warrant for a drug dealer who moves between car and house and office – no bright line answer – if seen with drugs in all three places then clearly.  If believe he is moving drugs than can probably get house and car search.  

Innocent persons may be targets if Probable Cause as to Location of Evidence
· Zurcher – search of Stanford daily paper - if PC to believe evidence of criminal activity can search an innocent 3rd party who has nothing to do with criminal activity.

· Stevens’ Dissent in zurcher – blames warden – it is almost impossible to believe that an innocent person would have fruits, instrumentalities and contraband – any evidence being enough from warden means you can go after anyone

· Must limit search to an apartment - innocent error will not invalidate warrant
Warrant must direct officer to the place

· Ex. If you live in a 20 building apartment and warrant is for drugs being bought in one place non-specific, there is no probable cause to believe any particular apartment is involved.  Magistrate authorizes search of specific apartment.  If clerical error and cops go to right place even though warrant has typo then will probably get upheld.  Typos that don’t mislead will likely be ignored.

· If officers have no idea where to go and the warrant is wrong – probably don’t have authority to do anything.  

Describing Things to be Seized
· Andresen – lawyer suspected of title and insurance fraud dealing with real estate.  Investigators focused on lot 13t in the subdivision.  Cops interviewed records, foreman, real estate agent, and other people.  Investigators went to get a warrant that would allow them to gather all the papers dealing with lot.  No challenge to PC in this case.  

· Issue is whether this search is too broad – (footnote B rejects warrant claim and specifics of warrant) – Sct. says this was a complicated fraud scheme and if you need to seize all the docs then you can

· Battle came down to the last part the magistrate authorized (fn b) “together with other fruits, instrumentalities and evidence of crime at this (time) unknown.”

· Where the officers allowed to investigate any crime or just those with lot 13t

· Blackmun – refers only to lot 13T

· Brennan – officers believed it to allow them to search for other crimes, b.c they seized other evidence not related to crime

· Majority and Dissent address wrong question – if Blackmun or Brennan is right doesn’t matter.

· Question is:  Is the language ok even if limited to 13 T – NO.  

· Language is unconstitutional –the statement is a violation of the 4th Amend – why – violates specificity of 4th Amend.  If don’t know what you are searching for and the magistrate doesn’t know what you are going to look for outside 13T – general search and not valid.  

· Can’t let cops decide what evidence they should look for and seize 

How specific do you have to be? 

· No bright line rule / If magistrate says look for stolen clothing – insufficient / Stolen mail might be enough – b/c if postal inspectors went out to look they could tell if mail should or should not be in particular location. / Severability – might have applied in andressen – exclude those not included on warrant

Reasonableness and Warrants 
· Winston v. lee – surgery for Bullet – removal unreasonable.  The fact that you have a warrant doesn’t mean that the search is always reasonable. Stupid  prosecutors– life-threatening intrusion is unreasonable.  

· Most of time if you have PC and specificity the search will be reasonable

Anticipatory warrants OK – don’t need to wait, can get warrant and then execute it according to magistrates instructions

Executing Warrant
· Notice of purpose and authority
· To have a valid search need 

· Probable cause

· Standards of specificity– gates, spinelli

· Magistrate has to issue warrant; and 

· Warrant must be properly executed.

· When search can be conducted
· Usually searches must be conducted during day-light.  

How long to wait 
· Knapp – 12 second delay and then break in OK

· 3 seconds wasn’t enough

· police want to knock for safety reasons and destruction of evidence

Constitutional Basis of the Knock and Announce Requirement
· Wilson v. Arkansas – exceptions - hot pursuit, destruction of evidence, safety of officers

Emergency Circumstances
· Richards v. Wisconsin – court rejected a per se exception of knock rule for felony drug crime – but finds reasonable suspicion is enough.  WI Sct allowed it, because most drug crimes deal with guns and violence.  

· Sct – Stevens says no can’t have rule like that, b/c you could have a house where no one is home, grandma home alone.  

· Court upholds entry under circumstances

No knock Entries and Destruction of Property
· U.S. v. Ramirez – Sct rejected argument that there has to be a heightened standard of exigent circumstances when property damaged.  

· If warrant says you can look for drugs and drug items can pull up floors that appear loose and dry wall that appears recently replaced – cops don’t have to put it back – test is reasonableness
· If warrant is for a machine gun can’t look in small box – but if for ring, can look anywhere.  The smaller the object in the warrant the broader the search will be.

Use of Distraction and Intimidation Devices
· Myers – flash bang entry – military assault. Was this unreasonable – Ct. says no, b/c suspect had violent background with criminal activities.  

Unnecessarily Intrusive Searches ​
· Hummel Jones – lower court case, civil rights case – couple goes to Birthing clinic – she has a baby, unfortunately there is a sheriff who thinks there is illegal birthing going on – Search executed with warrant, couple detained as evidence.  

· Sct says unreasonable – fact that she had a baby doesn’t mean she was practicing medicine in clinic – anyone can give birth anywhere – and the couple was not listed in the warrant.  Exceeded scope of the search.  

· Sct seems to say you’ll be able to find couple later and this has weight. But, can’t photograph them, the cops didn’t know who they were.  

When does search end – when police are satisfied that they have seized what they are looking for and feel that they have found all that they can.  

Third Parties may assist – be compelled or volunteer (US v. NY)

Press can’t be invited to help as deterrent

· Wilson v. Lane –Sct held that violation of civil rights to invite media to arrest, b/c not there to assist, but for their own interests.  Cops argued publicity of arrest works to deter crime.  Sct says that has nothing to do with why you got the warrant – the warrant was issued for a limited purpose and the media couldn’t have been there to help in that.

The Screening Magistrate
· Johnson – the magistrate is the screener, heart of 4th, b/w citizen and the cops
· Magistrate must be neutral, not a prosecutor (Coolidge v. NH).  Magistrate not to be a rubber stamp.
· Legal Training  - Shadwick – magistrate need not be a lawyer, can issue warrants for minor offenses – breach of peace, trespass.

· Federal wire tape requires that only a federal judge can issue them or in states a trial judge can approve a wire tape warrant.  

· In federal system the magistrates are pretty good b/c Cong has set standards.  

· Gates assumes non-lawyers can serve

· Magistrates don’t have to give a statement of reason – and in fact they are taught to say nothing, b/c if you say nothing ct will give you benefit of the doubt.  

· If rejects it they don’t have to say why, but they usually do say hey I need x,y,z.

Warrantless Arrests  

· Most searches are searches incident to arrest – and warrantless.

· Most of arrests are warrantless arrests, accompanied by warrentless searches

· Arrest versus summons

· Why do we still arrest people for minor criminal offenses – they do it to search, to scare, to humiliate a person, deter in own way.  It is an excuse for a free search, and it stinks.  

· Arrests v. Summons - Gustafson v. Florida – Justice Stewart suggests arrest for minor offense might violate the 4th Amend. 

· Dobbs v. Huff - civil rts case – no rt to surrender. They wanted to and ct said no.

· Rostenkowski – permitted surrender

· OJ permitted to surrender

· Atwater – rejects Stewart’s suggestion – arrested a mom for not having kid in seatbelt – a misdemeanor – but in the time const was written the misdemeanors were what we now call federal offenses.  
· Sct. Now says that despite saying that per se warrantless arrests are unreasonable and yet we allow cops to arrest people for minor offenses when people readily can be identified.  

Arrests in Public - Constitutional Rule
· Watson – (1st of important case) arrested for stolen credit card – Watson was dealing with a gov’t informant Khoury 

· If crime in progress can make a warrantless arrest in public.

· Common law rule – cops may arrest for crime committed in presence and felonies

· Justice Powell – anomalous to protect property more than people, but practical reasons.  Doesn’t it seem strange that people can be searched more readily than property – doesn’t 4th Amend say right of persons –
· Justice Marshall – dissent - says felonies once involved only the most serious crime Footnote a.  He says at common law we would allow warrantless arrests b/c at common law they were going to kill you or take all 

· Note: regarding state agent – informant was paid after giving information, so not a state agent – just an entrepreneur. 

Arrests: reasonableness

Excessive Force in making arrests 
· Tenn v. Garner (civil suit against officer who shot a fleeing suspect) rejects common law rule, b/c today the class of felons is way too broad – you can’t let cops automatically give death sentence for a small theft.
· Graham v. Connor- 4th Amend governs claims of use of excessive force

· Forrester – anti-abortion protests jury verdict for officers – dissent on appeal.  

Excessive Force and Placing a Person in Custody for his Own Good 
· Monday v. Oullette – P 6ft 300ibs, history of drug and alcohol abuse, police called o house thought to be suicide, cops use mace on him – lawful. 

· What do you do in certain circumstances- easy for judges to criticize on retrospect

· Remember that these arrests mean that no magistrate has found probable cause and the cops arrest someone without a warrant, then the Sct has held that after the arrests another look should be taken.  Prompt Hearings
Post-Arrest determination – if a citizen is arrested w/o a warrant, he has the rt to a prompt post-arrest determination of PC by a judge or magistrate.  

· Gov’t not required to provide a full-blown adversary hearing for a post arrest determination of PC.  Thus, protections such as rt to counsel and rt to confrontation are not required. 

· Procedure is to provide the same protection after an arrest as the citizen would have received if the officer had obtained an arrest warrant. 

Protections against Erroneous Warrantless Arrests
· McLaughlin – class action suit, P’s want 36-hour rule for post warrantless arrest hearing.

· Majority – hearings must be prompt, not immediate.  48 hours is presumptively reasonable, but may be too long in particular cases. 

· O’connor, majority said admin reasons and said 48 ok.  If gov’t wants to hold longer they must justify it.  If PC is found and they were held longer – no harm no foul, they would have been held anyway.  Police can make warrantless arrest and hold you for 48 hours and then let you go – police can effectively punish. 

· Minority -- Scalia – presumption that anything longer than 24 hours is too long.  All lower courts have held within 24 hours, unless a good reason, extenuating circumstances.

· People now get less protection than property, if no time to get warrant don’t need one, if crime committed in officer’s presence –even if not felony don’t need a warrant

Remedy for McLaughlin Violations – erroneous arrests.
· Powell v. Nevada – Mclaughlin did not decide remedy.

· State v. Tucker ​– if probable cause, confession valid

Warrantless Arrest at home – court has again held property has more value than people

· Payton v. NY – warrantless entry into home to arrest invalid absent exigent circumstances or emergency – you may have a felony and probable cause, but you can’t enter the home to arrest unless you have a warrant or exigent circumstances.  Even if you believe someone is home you need a warrant to get in. Sct protects home.  

· Search warrant not needed if Reasonable Suspicion that suspect is home and arrest warrant issued.
· If you lure them out; not in home.  If you break in then unreasonable entrance.

Warrantless Arrests in a Third Party’s Home 
· Officers armed with only an arrest warrant can enter suspect’s home if there is reason to believe that he is within. 

· Steagald – absent exigent circumstances or consent a search warrant is required to look for suspect in 3rd party’s home provided suspect is not a resident – protect privacy interest of homeowner.  Need to convince magistrate that person is in home and you have probable cause.  This is weird point – if you get the warrant to go in and then you find the person you are looking for while doing the search you can arrest the person without a warrant.  Very clear Sct is interested in property. 

· The arrest is valid – if a warrantless arrest can be made outside home, it is ok inside home. 

· If suspect lives at 3rd party house – no warrant needed, but if suspect is visiting 3rd party house – need warrant.

Overnight guests 
· olson – arrest warrant needed – it is their home for the night.  They must be there a reasonable time

· Payton and olson say if you are an overnight guest or a home-owner the cops need a warrant.  Only you are protected by the warrant, not house nor person in home.

Temporary Visitors 
· Minnesota v. Carter – temporary visitors don’t get protection.  No warrant needed (5-4).

· Property gets protection – only person who’s home it is gets to complain – if it is a 3rd party then the homeowner can complain, but the person arrested can’t 

· Sct – makes it clear they protect property unless probable cause and then once inside only the home-owner can complain.
· Suppose cops go in with warrant to a third party’s home and get a person – the person arrested can’t complain, but the home owner could?
Exigent Circumstances – allow entry w/o a warrant are the following:

· hot pursuit of suspect,

· risks to police or public safety, 

· risk of destruction or loss of evidence
· If reasonable chance that something could happen, then ok to search.

Hot pursuit 

· Warden v. Hayden (same case that did away with mere evidence rule) – suspect runs home, 

· But See Welsh v. WI (suspect did not know he was being pursued – cops thought he might be drunk, and went to his house four hours later) Sct said person must know they are being pursued or else no risk of escape

· US. v. Santana – suspect retreats into house when told he is being arrested – cops can pursue

· O’Brien v. City of Grand Rapids – attempt to seize vehicle pursuant to Writ of Seizure – confrontation – Plaintiff shot, no warrant.

· Ct officer goes to seize car and takes cop with him – they see him standing there with gun in port arms position, hasn’t aimed at anyone yet.  Cops tell him to come out – no proof that he has done anything wrong yet. Cops surround his house.  

· he probably can have a rifle – ct doesn’t even address this issue. 

· Cops stick a probe in window and he then fires shots out there after they broke into his home – cops now decide he has to be taken out

· He didn’t do anything wrong, until they broke his window

· He sues for 4th Amend violation – clear violation, not because original seizure of house is bad, but because when they broke the window of the house they did it without a warrant.   Nuts

· Magistrate probably wouldn’t have issued a warrant. 2nd Amend right. 

· Cops not held liable, qualified immunity and cops unsure what to do here. 

· US v. McDonald – drug cases, guns and exigencies (2-1) – moment cops see drugs or guns the cops can act without anything – they can act immediately, b/c exigencies.  

· Richards v. WI – no per se exception to Knock, Announce Rule for Drug Cases
· Really, what cop is going to announce and hang out – most will perceive a danger, therefore, knock and go in.

Exigent circumstances excuse warrant, but once exigency stops regular rules kick in.

· Mincey v. AZ – no murder scene exception – when exigency ends, exception ends.  Cops get in shoot out and then go and search person’s apt for four days without warrant.  Sct. Says after shoot out ends, you have to go get a warrant – once situation under control there is no exigency.  Rejects homicide exception.

· Welsch v. WI –minor offense, traffic violation is not an exigency, even if alcohol or drugs in the blood might dissipate over time.  No warrantless home arrests for minor crimes. 

Prior opportunity to obtain warrant may defeat the exception 
Telephone warrants may mean fewer exigent circumstances

· If you can tell magistrate via phone, then warrant can be issued quickly.  

Cops can secure the premises for a reasonable time it takes to obtain a warrant 

· Sgura v. US and IL v. McArthur- both say if you have made arrest, seized premises or whatever, you can hold person until you obtain a warrant. 

Material Witnesses

· All jurisdictions permit arrests of material witnesses

· 18 USC 3144 – if it appears from an affidavit filed by a party that the testimony of a person is material in a criminal proceeding and if it is shown that

· cops can arrest a person who is a material witness

· federal law says you can’t detain if a deposition would suffice 

· release of person can be delayed for a reasonable period of time until the deposition of the witness can be taken pursuant to the FRCP.

· In the interest of justice or for the failure of it, you can hold people.  

· Bacon – probable cause to believe testimony will be material and may become impracticable to obtain testimony by subpoena

· If you are unlawfully detained tough luck  

· Hurtado – Warrantless arrest permissible for felonies and some misdemeanors – can arrest for minor offenses and police don’t have to show need to arrest.  Judicial review after the fact and could take 48 hours.

Stop and frisk
· Terry v. Ohio – Officer McFaddeen sees Terry and Chilton on street walking and casing a store, joined by third guy who leaves and they all leave.  McFadden is suspicious, so he followed them - got them all in store - patted them down.  Terry and Chilton had guns.

· Issue is that he didn’t have probable cause when he approached them, when he kept them in store no pc – he didn’t have pc to pat them down, until he did pat them down he didn’t have pc - once felt gun ok

· The state argued no 4th, because no search or seizure and no search until after the gun was found

· Other side—when detained, seizure and when search need a warrant to do so.

· Warren says the exclusionary rule has its limits – that cops can somewhat bother people.  Cops can stop to bother, b/c of racial profiling, etc… and these are harassment and nothing that an exclusionary rule can keep out

· CJ – rejection of notion that stop is not a seizure or frisk is not a search – we have at least a search here. Of course it is – not an arrest, but seizure.

· Look street situations unravel quickly and is there room for the 4th amendment –cops can act short of making a full seizure or a full search.  If the action taken was believed to be reasonable

· He said cops can’t run to a magistrate at moment he sees someone doing a crime – “reasonable person” what would he see in situation

· Officer can protect himself -- If a reasonable officer would believe that an individual is armed, no inchoate or unparticularized suspicion, specific reasonable inferences are required and these can be drawn, which will permit a frisk.

· Harlan – right to stop must exist if there is a right to frisk – He says first must look at the stop – is there a right to stop.  
· When articulable suspicion of crime of violence, right to frisk automatic.  
· White – officer may address questions to anyone, without justification
· Douglas – sole dissenter this is search and seizure, so need PC standard
· What happens when there is a terry stop?  Reasonable suspicion.

· reasonable suspicion gives the cops the right to STOP – where you have no right to leave, cops can use force to execute the stop.  How much force can they use – what ever is reasonable to make the stop.  

· The purpose of the terry stop is to freeze the scene – to give the cops time to decide if they have pc.  The cops could see a crime about to occur or think one had just occurred – but hey don’t have enough facts and if they do nothing the people get away – therefore, the cops make the stop – there is no rule under the Terry stop that people have to talk – if they do, this can be used to form pc – and there could be an arrest.

· If there is no pc – the person must be released, if there is no pc doesn’t make it an invalid stop – just need reasonable suspicion.  

· Arrest – need pc

· Search after arrest – don’t need anything
Early Application of Terry 
· Adams v. Williams – tip that suspect has gun and drugs – officer in car at 2am. Informant’s previous tip only dealt with homosexual activity and crimes and wasn’t reliable

· Majority of Ct said that tip give the officer reasonable suspicion

· If officer had not found a gun, then he couldn’t do anything else – under PC – but once gun found the cop had PC to believe suspect had drugs on him – just as informant had said.

· Very fact specific case – neither the majority or the minority addressed the question of do you want the cop to go to car

Police can do things with less than probable cause

Bright Line Rules of Terry? 
· Mimms – traffic violation and cops have right to stop him and arrest or give citation.  Officer may order person out of car 

· If cop stops car, he has the right to control the situation – Safety issues.
· Md v. Wilson – mimms applies to passengers --for safety, as practicality cops can control the situation

· Tinted windows – a new problem – cops can tell you to roll down windows.

· NY v. Class – officer may move papers to see VIN
Seizures 

Detention of Occupants of a Residence 
· Mich v. Summers – police can detain occupants while warrant is executed.  Safety issue and if you are looking for evidence and find it, then you are going to arrest them anyway.  It is reasonable to keep them there.  Not arrest, but detained while search

Free to leave test 
· Mendenhall --- “seizures occurs when reasonable person would believe she is not free to leave.”
Application of Free to Leave Test 
· Royer – Miami airport – drug courier profile, approached by two cops, identified as narco cops, asked to go in room with cops.

· Plurality decision -- Justice White said cops can approach and ask questions and the person just need not answer

· It is a seizure when cops said they are narco cops and you need to accompany us into room.  Reasonable person would not believe that he was free to leave

· Voluntary encounter becomes seizure when cops kept his ticket.

Airport Confrontations 
· Morgan – If you tell the cops you don’t want to talk to them and they keep pestering you it may be seizure. At least if they don’t have reasonable suspicion.

Factory Sweeps 
· INS v. Delgado - Agents with badges, walkie talkies and armed station themselves at factory exits while others questioned workers. 

· Would a reasonable person think he was free to leave

· Renq – says workers would not feel restrained

· Powell says close question  - maybe 4th should allow area warrants – is that consistent?  He agrees these people were not inhibited from leaving.

Street Encounters
· US v. Cardoza – typical street encounter – patrol pulls up – says hey I want to talk to you

Bus Sweeps
· FL v. Bostick – officers with badges, insignia and zipper pouch board a bus – ask to see ID’s and tickets and they look at everyone and pick him out.  They say they are doing a drug interdiction and he allows search.  

· Sct says you don’t feel free to leave b/c the bus will leave without you – that it isn’t the cops with guns that keeps you there

· Ct says a reasonable person would feel free to decline officers request to search.  

· US v. Drayton—officers with visible badges and concealed weapons board bus.  Two stationed at door and rear while other questions passengers.  Obtains consent to search.

· Sct held not seizure and cites Delgado –everyone felt free to leave.  

· Souter – says there is an air of unreality about the Court’s explanation

Intent, Stops
· Need intentional government action

State of Mind Required for a Stop 
· Brower –seizure occurs when government intentionally terminates movement

If suspect does not submit  - show of authority v. physically touched.
· Hodari D – physical touching is seizure, but failure to submit to authority is not.  A kid asked to stop takes off running and is talked by the cop.  The question is when is he seized – if cops say stop and you don’t you haven’t been seized (no submission to the show of authority – to be seized w/o physical touching you have to submit) – but you might give the cops reasonable suspicion to detain you either way

· Morales – gang ordinance requiring loiterers to give identification is unreasonably vague.  

· Carter v. Buscher –no good deed, especially dumb ones are seizure subject to 4th Amend

Anonymous Tips 
· Alabama v White – tip that White would carry narcotics from apt to motel – reasonable suspicion can be less reliable and different in quantity and content from PC but need RS.

· Florida v. JL – man in particular bus stop and wearing a plaid shirt was carrying a gun, not good enough.

· No firearms exception to reasonable suspicion 

· Court recognizes that a bomb tip might be different.

· Kennedy – with Rehnquist – caller id might bolster reliability.  

Reasonable Suspicion I

· US v. Walker – Bank Robbers Flee to 40 room hotel – held: need at leas a reasonable suspicion to single out a room – we don’t want the cops to say ok, home base you go free stay here and when you come out we’ll get you.  Every room is like separate home

· Cops have pc to believe that robbers are in hotel, but no pc to believe that the robbers are in any of the room.  AppCt says if they have reasonable suspicion that the robbers where in the room ok – (no reason to have cops stop).
Probability 
· US. v. Ornelas-Ledesma – No reasonable suspicion without NADDIS hits.  

· B/c people are in hotel late at night, w/o reservation, in old model car  not enough – plenty of people can’t afford nice cars and necessity to make reservation.  

· Officers could reasonably have believed that both owner of car and person who checked into hotel were on the NADDIS list, and Posner says that is enough for reasonable suspicion.  

· Supreme Court – tells us that appellate review of reasonable suspicion or pc is de novo – AppCt makes own determination and if it doesn’t agree it can reverse – the app. ct is to give deference to the Tr.Ct experience and knowledge, but can make its own decision.  

Examples of Reasonable Suspicion
· Barron-Cabrera—alien smuggling – New Mexico – reasonable suspicion

· Trullo – Combat Zone – drugs.  1am and two cops in unmarked car are patrolling the zone and see man get in car, take short ride, talk, get out – Court says this is reasonable suspicion – unusual everything at 1am to drive short way and get out of car.  

Lacking Reasonable Suspicion 
· Rodriguez – smuggling, no reasonable suspicion – a patrol where there is a lot of alien smuggling going on, driver in car drives past cops, serious, doesn’t look at cops, goes over a bump and responds as if weighted down, driver watches cops through mirror.  Ultimately, find pot in car – Ct held not reasonable suspicion – nothing that distinguishes this driver enough for a stop.  
· Arvizu – Aliens and drugs – Sct rejects innocent categories approach of 9th Cir– totality of circumstances – 9th Cir says you can’t use some of these factors – ie that driver not looking, that kids waiving, and Sct says it is the totality of the circumstances that is the standard – innocent actions by themselves might not be suspicious, but that the totality might give reasonable suspicion – take into account everything the officer knows

Reasonable Suspicion of a completed crime 

· US v. Hensley - Ohio tavern robbery – cops issue a wanted notice for Hensley, stopped in KY suburb, cops decided based on what they remembered that they were going to stop the car, collective knowledge, Hensley had not done anything wrong – when cops pull you over it is a seizure, and when cops stopped him they did so based on assumption that he was wanted.  The stop in KY is only valid if the Ohio cops had reasonable suspicion.  B/c KY cops were acting as agents of Ohio cops. As soon as KY cops see gun on floor they have PC to arrest passenger, which gives them the right to search car and they find another gun which gives cause to arrest Hensley.  Unanimous Court.

· Suppose they stopped the car and they didn’t see a gun – what could they do, they could order him out of car and pat him down based on terry – and suppose nothing found, no warrant, what can they do after 20minutes – let him go.  The only authority they had is that they were told to stop him – Lucky saw the gun.  

· Under Terry – you can’t keep people for a long time – maybe half an hour.
Profiles 
· Do Officers consider race – may they, such as in airports and Avery.

· I-95 examples – minorities in nice cars going north, officers use race as a profile – it is a violation of equal protection to stop somebody b/c of race.  It is easy to prove a pattern.  

· Driving while black was getting serious consideration before 9-11.  Trying to stop racial profiling was dealt a blow by 9-11

Use of Profiles

· US. v. Berry - Aren’t all judgments a profile of some sort?  Officers regularly use profiles to make stops or arrests – ie Officer McFadden noticed a pattern of walking back an forth in front of store as a profile of an armed robber.  

Innocent factors considered together may establish reasonable suspicion
· Sct in US v. Sokolow - D argues that cops shouldn’t stop people forcefully without trying to do it voluntarily

· Court Rejects argument that voluntary encounters should be preferred – Majority says create profiles maybe work maybe not, but if all facts give you reason, ok

· Marshall and Brennan dissent – says moment you create a profile the cops are going to use it and if someone fits it they will be stopped and not good.

· Beck—not enough – because has CA plates in Ark.

Flight from cops 
· Wardlow – high crime area and flight – enough for reasonable suspicion to stop and frisk, seizure of guns, and then probable cause for an arrest. 
· If cop stopped D, patted D down and found nothing D would’ve had to be let go.  

Frisk 

Cannot be used to search for Evidence 
· Minn v. Dickerson – Frisk is protective – only for weapons and contraband.  Once the cop has seen that no weapon, he can’t go on.

· However, if the cop feels a baseball size rock of crack, he can tell it is contraband.  The officer may seize it, and it is admissible as evidence.

Suspicion required to frisk 
· Russ – right to frisk -- like Adams – tip that woman passed gun to man in car - -did they have reason to fear for safety.  No cop would go if he wasn’t allowed to frisk when under suspicion that gun is in the car.
· Rideau – police in high crime area see apparently drunk man in public, he looks nervous – they approach and frisk.  Majority,  no overreaction.

· Dissent – Judge Smith, very conservative – say no can’t frisk him, he was only stopped because he didn’t go to charm school and that many other innocent people will be frisked.  

Protective Searches beyond the Suspect’s Person 

· Michigan v. Long – extension of terry – erratic driver, so the cops stop him and he is out of car by the time cops get to him.  The stop is a terry stop, he is not free to leave.  Shining the light in the car is not a search.  Once at car anyone can look in window.  Here cops see a machete, hunting knife – they go to search the car for weapons and they find marijuana and arrest him 

· Court is now saying if the person is standing outside the car you can search inside the car to see if there are weapons inside 

· Sct says if cops let you go you could then pose a danger to them as you leave.  

· NY rejected this law, b/c can’t find it reasonable that person is danger on way out.

· Long extended – to locked glove compartments and other objects – if you believe person could be a danger to officer later cops can now open it – probably goes for locked brief cases.  

· As long as reasonable concern that person is armed and could be dangerous – then after terry stop can search car.  Certain things you still can’t open – envelop, wallet, but the terry stop has been expanded a lot.  

Protective Searches of Persons other than the suspect 
· Ybarra v. Ill – cops walk into bar with warrant and automatically frisk a bar patron – Sct held can’t automatically frisk, but you can detain people from leaving the premises who live there.  Ct says in bar there is no reason to believe that if you find what you are looking for you are going to arrest a patron.

· Officers can only examine objects that could be weapons

Protective Sweeps

· MD v. Buie – can do a protective sweep of the house – only allowed to look for other people that might be in house – can’t look in cabinet, but can look in other rooms - -as long as reasonable suspicion that accomplice might be present.  

Arrest v. Stop – brief and limite detentions

· Royer – airport search case. Cops ask if can talk to him and show driver license, hey says yeah and cops ask him to go to room outside of public and w/o his permission brought his luggage up.   Ct says once he is moved into room the stop turned into arrest.  Also consent is tainted where it was obtained while Royer was under arrest and officers had only reasonable suspicion and not PC to believe he was involved in drug activity

· J. White  -- over line that taken into little narrow place.  Provides little guidance.

· 4 votes terry stop

· 1 Stevens on other issue – this was a plurality opinion.  Teaches cops that if make stop safest thing is to have pc

· If you stop can move person for safety, security, ID.
Forced movement for identification purposes 
· Hicks – factory holdup – reasonable suspicion.  There is a broadcast at 4am (key item) that two black males 5’5”. Ct says it is enough for RS and back at factory gave rise to pc
· Officer may ask for ID, run computer check
· Purpose of stop is to determine if there is probable cause

Consensual Encounters after a stop has ended 
· OH v. Robinette—officer may ask questions and for consent after returning driver license and giving warning.
Interrogations and Fingerprinting Pursuant to a Terry Stop 
· Dunaway v. NY – can’t take person to station w/o PC for questioning – this is an arrest
Fingerprinting – can do it with reasonable suspicion in the field, but can’t take suspect to station.  Davis v. miss and hayes v. FL

Time Limits
· US v. Sharpe – suspect extended time when fled and did not cooperate, so he can’t complain.
· Generally speaking anything over an hour is too long if no probable cause
Show of force is permissible during Terry Stop if protecting safety - putting in handcuffs.
Stop and Seizure Issues
Show of Force after a Terry Stop
· Oliveira v. Mayer – 3 dark skinned males, expensive video camera, dilapidated station wagon in affluent white area – driving while black example – cops use 6 cruisers and make men get out at gun-point.  No reasonable suspicion – violated 4th rts.
Detention of Property under Terry  
· US v. Van Leeuwen – detention of a mail package for a day – holding it to see if going to get a warrant.  Holding it to decide if probable cause allowed.
Unreasonable Detention
· US v. Place – use of marijuana sniffing dog – 90 minute delay when cops had warning that suspect was coming into airport violated time allowed under Terry.
Limited Searches by cops for Evidence under Terry 
· Arizona v. Hicks – Weapon is fired in apt building and goes through ceiling and people called cops and they went and knocked on door and went in even though no one answered – cops had either RS or PC to go in and exigent circumstances to go into apartment – gun fired. 
· Cops enter and find that no one was there – no danger.
· However, cops see a nice stereo in a crappy apt, so they call in the number.  Can’t justify this search of number under terry, b/c not looking for weapons.  Cop was looking for serial number and that was it—cop had no right to look for serial number on stereo.  Scalia
· O’Connor – dissents – had it been the law would have opened the door for more investigation and watering down of rights – she called this a cursory inspection.
Reasonable suspicion search of probationer’s house
· US v. Knights – Ct doesn’t decide if consent is valid, won’t decide if searches w/o reasonable suspicion is valid.
· Court says reasonable suspicion is enough to search a person’s house on probation –person is not in prison, but still not totally free. 
Quick Review of warrantless searches - Exceptions to the warrant clause

Warrantless searches are per se unconst subject to a few exceptions

· If warrantless search and seizure comes after arrest

· If warrantless need judicial review of probable cause within 48 hours

· Terry stops – reasonable suspicion – can turn into warrantless arrest.

· Pat-down, warrantless – supposed to have reasonable fear of danger.

Searches Incident to Arrest
· Free search – if you make an arrest you get to automatically conduct a search. The arrest gives officer the right.

· What should cops have rt to search – Sct is all over the map on this, b/c the war on drugs

· Chimel v. California – arrest at home, he is not there, wife invites the cops in, they have arrest warrants coin shop burglary, but no warrants to search the house, they search

· why not get one – knew with arrest they could search it, and we don’t know if there is a staleness issue – months, weeks, days.

· Before this case, the Court had three prior cases all conflicting. 

· Stewart – Court should ask why do we let the cops search at all incident to arrest

· (1) Person could be armed- weapons

· (2) Conceal or Destroy Evidence.

· How likely is it that the person handcuffed would be destroying evidence or dangerous. Problem comes when handcuffs removed

· Can search arrestee’s person and area of immediate control.

· Ct decided the “grab test” should be used on a case by case approach

Application of Chimel’s case-by-case approach 
· Lucas – Arrestee is handcuffed and can’t reach anywhere –the grabable area is no longer there –cops argue they could have searched the area before they handcuffed him, so why can’t we do it now.  Some cts say if neither rationale in chimel applies shouldn’t do it.

· When do you measure the time of search

· At time of arrest or time of search

· A lot of authority states you can search what you could have searched before the arrest

Post arrest movements
· Washington v. Chrisman – officer accompanies student to room after kid buys alcohol to see ID, cop goes with kid and sees pot and lsd in room so he seizes it.  

· Court says cops entry is valid. Incident to arrest and necessary to make sure the kid isn’t going in to destroy evidence and also to protect kids safety.  

· Footnote – WASCT says cops entry was excessive under state cosnt

Arrest leading to Exigent Circumstances 

· Vale v. LA – cops had warrant to arrest and they pull up and see another car in front of house and cops are sure a drug transaction occurred. Vale arrested outside of house and cops thought they had PC that drugs were in the house – Vale’s mother and brother show up while he is being arrested.  Cops search house.  Ct says nope, he couldn’t reach weapon from outside, and no indication that he was going to destroy evidence.  

· Ct did say that if someone was in the house that might destroy evidence the cops could go in.

· Cops could make a Terry Stop of grandmother and brother for the time necessary to get warrant – cops can seize property for a while.  Reasonable suspicion is all that is needed.  Terry extends from person to property. 

· Can cops say if you want to put groceries away, we’ll go with you.

· What if Vale said no permission and mother says yes – courts divided

Temp limitations – sequence of search and arrest
· Rawlings – arrest usually precedes search.

· Ex. if cop says empty pockets and then arrests you. You were arrested when you emptied your pockets.  Cts hold the word itself doesn’t matter

· If cops forget to search grabable area and then go back in next day no good

· But if cops put person in car and then go back and search area it is ok.

Removal from Arrest scene
· Chambers v. Maroney – search at station of car invalid as incident to arrest.

· Once car is separate and in different place, not incident to arrest. 

· Timing issue – can’t be too long after arrest.

· However, if the cops could have conducted a warrantless search of the vehicle when the vehicle was stopped, the vehicle may be towed to the police station and searched at a later time.
· Similarly a package removed from a lawfully searched vehicle may be taken to a remote location and searched later w/o obtaining a warrant. 
· US v. Edwards – Guy arrested for breaking into post office at night.  Cops take him to station and put in jail.  The next morning the cops discover painted chip at scene and decide to check Edwards clothes – the cops take clothes next morning after crime

· Ct says it is valid as incident to arrest
· J. White says the arrest process was not yet completed.
· Can items put in property room be searched – pretty hard to destroy evidence or get a weapon from the police property room – but cts have said that if you could have looked at it during time of arrest, you can now - sometimes?  Unsure how ct would come out.  Once away from chimel it is less clear. 

· Can you take DNA in search incident – generally no, because DNA doesn’t change. 

· You can take persons clothes at station –incident to arrest.  If you take the clothes and don’t search or test them at time of arrest, can you do it a month later?  Argue that you could have done it at arrest so should still be able to do it – not clear.
Minor Offenses – searches of the person incident to arrest
· US v. Robinson – reasonable belief operating w/o a valid license, PC to stop.  Stops him and arrests him.  

· At time DC policy required an arrest- offense carried mandatory jail, fine, or both.  

· Officer does a search incident – not a pat down, not limited to outer clothing.  Search Incident can go inside pockets, look in items, brief cases etc.

· Here cop finds a crumpled up cigarette package.  He opens it and finds heroin. 

· Sct. Says that no diminishment of search power for lesser offenses – no matter what arrested for the cops can search you. 

· Chimel gives two reasons – (1) destruction and (2) safety – lower court says if neither rationale fits, can’t search.  

· The Sct says there is always a danger to cop in an arrest and Sct isn’t going to come in and draw a line saying to stop.  

· Per se reasonable to search when arrest.

Discretion to Arrest 

· Gustafson v. FL – cops had discretion to arrest. Stewart had trouble with minor offenses being used for such searches and it might be unreasonable (1974)
Custodial Arrests for Minor Offenses 
· Atwater v. City of Lago Vista – Souter writes majority opinion, Mother driving with kids in car without seatbelts, she is arrested and taken to jail. Cop had stopped women before and seen kid riding on the hump.  She was only fined $50 and let go.  She brought suit as this being unreasonable under 4th Amend.
· Ct looks at History and says have allowed arrests for minor offenses – and Constitution doesn’t put a limit on anything. 

· Here the cop became the arresting officer, judge, and jury – he wanted to punish her, and he did it.  

· O’Connor writes a great dissent pointing out how ridiculous this is in the cops treatment to the driver and kids.

· urges, no jail b/c no compelling need so no arrest should have been done. 

· Souter says cops actions are crazy, but we don’t have a record before us showing the cops are using this tactic widely – similar to helicopter for O’Connor.

· Officer must make quick decision, rejects when in doubt, do not arrest rule

Containers in the Arrestee’s Grab Area
· US v. Chadwick – search of a footlocker at a police station could not be justified as a search incident to arrest–too long after in custody

Arrest Power Rule Applied to Automobiles
· NY v. Belton—speeding car stop, officer can issue citation or make arrest – asks for license and registration, marijuana smell, supergold envelope on floor, which he associates with pot – arrest for marijuana. 

· 4 men ordered out of car (all arrested; compare to Johnson- search after smell of opium to see who you should arrest).

· Here ct says arrest them all and work it out later.

· Cops spreads the suspects out.

· Searches black leather jacket and finds cocaine 
· Probable cause to believe marijuana in car, and if he doesn’t find the marijuana there will be nothing left when come back. 

· Sct sets a  Bright line rule – search passenger compartment & containers
· this rule doesn’t clarify if you can search cabs, hatchbacks, campers, trailers…

· Gives cops more rts to search–even if person out of car can still search
Arrest Power Rule where no Arrest Take Place
· Knowles v. Iowa – speeding, citation issued and cop then finds pot and pipe

· Sct strikes it down saying no search incident to citation

· Won’t this inevitably lead to more arrests, so that cops can search?

· Only arrested once the cop make it known that you will be detained longer than temporarily. 

· Question why we give the cops free searches – the Sct seems to like them, so we allow it, why?  Ct has refused to draw the line, the right line – b/c cops need to find drugs.

Pretext -  Stops and Arrests 
· Whren v. US – DC Vice cops put in unmarked car in drug area in DC – see a car that looks suspicious turn without signaling and speed away.  They stop car, see drugs, probable cause, search incident to arrest.

· Whren says DC has regulation that vice cops can’t stop for minor violations b/c it will cause confusion and problems – Sct says who cares about DC law this is constitutional issue 

· Unanimous Court says we don’t care why they are doing it, if the have reasonable suspicion they can make a terry stop.  Ct gave cops power for legit reason and now they have used it to expand their search powers

· Arkansas v. Sullivan—speeding and improperly tinted windshield

· Ark Sct rejects Whren saying it is dicta, gets reversed

· Ginsburg (w/ Stevens, O’Connor, and Breyer) writes that she might change her mind about whren if an Epidemic appears

· Doesn’t this just mean it is ok in NE, but if it gets to NW Washington – watch out

Two types of bright line rules

(1) Chimel – cops can search anywhere a person can reach and put a weapon
(2) Belton - No principal, we are just going to give you a doctrine – you can search the passenger compartment of an automobile.
· Ex. cops have probable cause to arrest a person on a bus for dealing drugs.  Cops jump on bus and say you are under arrest.  The cops turn to me, sitting on bus and say lets search – do they get to search. 

· What if it is a taxi and you arrest the passenger, can you search the whole cab

· What if driver of minivan – do you get to search the whole van – you do even though there is no possibility that someone could reach the back. 

· What if it is a smaller bus for retards like Elan?  

Plain view doctrine 

· During a stop, anything illegal in plain view it is ok to seize

· Cops can look in cars, containers, anything almost – and doesn’t matter if what they find is not part of reason for stop.  

· Horton – major case – armed robbery – search warrant for proceeds (stolen property), only, not for the weapons.  

· Cops in this case show up and execute warrant – no rings or other proceeds found, but weapons in plain view.

· Now requirements for Plain view search are

· (1) Officer must validly be in place where view occurs (lawful)

· (2) Item must be in plain view

· (3) incriminating character must be immediately apparent

· Court thinks that cops won’t want to cheat the magistrate, because the more items they have the longer they can search, whereas if the cops find the one item they are looking for then they would have to stop searching. 

· Inadvertence (Powell) rejected as unnecessary limitation

Probable Cause to seize an item in plain view 
· Az v. Hicks—search was bad so no plain view – cop went further than what a terry stop permitted, so search was bad, and what he learned from it is out
Plain Touch Doctrine
· Minnesota v. Dickerson - theoretically Ok, not here.  

· If pat down done properly, terry – if you feel something that might be drugs you can make an arrest.  

· Court said officer didn’t have cause.  
· Can cops seize what they find in plain view
· If cops were told you couldn’t use plain view, and that they had to get a warrant – cops would just do two searches and in the meantime they would seize the property – so you would have a search, seizure, search, and then seizure – and Sct says that doesn’t matter – we’ll let cops make a judgment call

Auto Searches and other movable objects
Different than search incident to arrest – there you don’t get to search passenger side of car, unless you make an arrest.  Belton starts with Chimel and then expands it. 

· While sometimes this often overlaps with search incident to arrest, the auto exception can apply where there is no arrest

· You could have probable cause to search a car and nobody could be in it

· Carroll v. US- prohibition days, bootlegging alcohol from Canada – vehicles different from houses – impractical to get warrant, probable cause only is required

· Fed agents saw car riding low, heavy --- decided probable cause to stop and arrest.  They stopped it, tore up seats and found alcohol.

· The big argument here was whether the Holstead Act was a misdemeanor – and if it was did the cops have a right to arrest.  Is transporting alcohol in the presence of a cop, even if cops can’t see the contraband a crime that should be arrestable.  Ct, said cars are different from houses, and it is impracticable to get a warrant so only probable cause is needed.

· Note, Sct in 1923 couldn’t know that terry would be decided and at that time the only search allowed was with probable cause and only to specific parts of car – not whole car, nor could you tear up seats in belton   -- today if you stopped the car and had probable cause to believe drugs or contraband was in it, you could seize the car until warrant was gotten.  

· Sct chose to allow cops to search here, b/c the only options were to let them go or seize and search it.  

· Today, could search incident to arrest, but could not cut open seats.

· Auto exception lets them do a full search as long as they have probable cause. 

· Chambers v. Maroney – service station robber, teenagers report to police station wagon with 4 men, 1 green sweater, attendant says 1 green sweater, 1 trench coat.  The car is stopped arrest made, search of vehicle at police station – guns, evidence found in car.  

· When car was stopped initially – terry stop initially – just b/c 4 guys doesn’t give cause to arrest.  After match up more details could arrest.

· THIS Can’t be a search incident to arrest – too far removed.  Cops had car seized and could have easily gotten a warrant.

· Cops argued they had probable cause and this is a car 

· 4 years after Terry, which is greater intrusion – search or seizure

· remember Warren said that a search is less than a seizure –

· White says how do we know which is the greater intrusion – to hold property and wait for warrant or to just do the search

· Harlan dissent – 1=1=2; 2>1

· Says when cops took car, seizure – when they searched it was a search – there were two intrusions

· If cops seized it and waited for a warrant there is only one intrusion.

· This is inconsistent with terry – because seizure is less intrusive than a full scale search. 

· No exigency, no fear here that car will disappear. 

· Coolidge – only case finding no auto search even if probable cause – finding no mobility, plurality opinion

· Sct rejects mobility analysis (says vehicles are mobile and can be searched with probable cause without a warrant):  some lower courts will require warrant if available before seizure (but see florida v. white). 

· What is rationale for searching a car without a warrant if mobility isn’t the reason? 

· Another arbitrary rule from Sct. – if not mobile why don’t you need a warrant

Diminished Expectation of Privacy Rationale 
· CA v. Carney – mobile home that was immobile.  Exception applies to immobile vehicles; lesser expectation of privacy in cars than in homes.  

· Because cars are different from homes doesn’t tell you much, everything is different from a home.  However, Ct says b/c cars aren’t houses the 4th Amend doesn’t apply –crazy jump.  

· What about a trailer home? Is it a house or car – Sct says it is a car. 

Auto Searches II
· Florida v. White- don’t need a warrant to search a vehicle for forfeiture.  

· If cops have probable cause to believe the vehicle is used in drug deals and they have a state law that says they can seize it.  Sct says don’t need warrant, vehicle.

· US. v. Chadwick—(stupid) -had drugs in footlocker and they put it on a train in SD – they filled locker with talcum powder, which dripped and alerted cops.  In Boston started to load footlocker into car when cops came and arrested them. Searched w/o warrant. 

· Problem is Ct says no not automobile exception, not in car – doesn’t work – belton had not been decided – if they arrested them and item was in car they could have searched it – stupid bright line rule doesn’t help

· Sct said it is not like a car, but like a house??? Stupid.  

· Ct said you have more privacy in footlocker then in a car 

Mobile Containers in Cars 
· Ark v. Sanders – Police had probable cause to believe that passenger who got into taxi had drugs in his suitcase -- warrant needed to search the car and open the suitcase in Taxi  -- and luggage is not a car and independent – more like Chadwick – if the footlocker had been in the car you probably would have needed a warrant

· US. v. Ross – Can a paper bag in a car be searched without a warrant.  Ct said yes it could because in Chadwick and Sanders the probable cause was focused on only the footlocker and the luggage (the protected thing, not the car) in those cases the fact that item was in car according to Sct, you could stop car, arrest, detain luggage, but can’t search it without warrant.

Both Chadwick and Sanders preceded Acevedo.
· California v. Acevedo – DEA gets package, CA police deliver to FedEx, follow DAZA, see Acevedo leave house and put bag in trunk.

· If informant is very specific then could only search area of tip – specific area, but if tip was very general could search the whole car – this doesn’t make sense that if the tip is bad could search more and if tip is good could only search certain area.

· Controlled Delivery – (cops watch the whole time) DEA delivers it to CA cops who take package to FedEx office where it is suppose to be picked up. Daza picks it up, Acevedo goes into Daza’s house and come out and puts bad in car – cops think probable cause that drugs are in bag in trunk of Acevedo’s car

· CACt – applies Chadwick – probable cause to believe drugs in bag, so you can seize it and not open without warrant 

· Sct reverses and Justice Black says so we need a Bright Line Rule – and cops can now search auto and containers in it if they have probable cause to believe there is contraband in it.  
· If there is probable cause to believe that there is other drugs in the car cops search the whole car under belton – yes.  If there are other suitcases in trunk can they open them – not under belton – can only open them if have probable cause.  We don’t know what the cops will be allowed to search. 

· If guy is on way to car, opens trunk, but has not got in car does belton apply -- ?? don’t know.  

· Need to know this as the law, even though can’t rationalize it.  No one can say for sure if you find the pot in the bag in the trunk can you search the rest of car, nor can you answer if guy is arrested while putting drugs in trunk if you can search the rest of the car. 

· US v. Johns – probable cause to believe container in a car has evidence.  The cops seize container and they could have gotten a warrant.  They take it to the police station, and then want to search it.  Do they need a warrant?  If they had taken it from anything, but a car they would have to get a warrant to search it.  

· Court says you can open it – it was in the car, you could have searched then, so you can now.   

· Wyoming v. Houghton – auto shop (speeding and faulty brake light) – syringe in driver’s pocket, searches car including purse on back seat.  Ok.

· Cop could have arrested him and then cop would have been able to search whole car and all containers.  Instead he uses the automobile exception and he comes upon a purse in backseat.  


· Originally woman denies it is her purse – can cops search her purse under automobile exception when it is probable that purse is hers not his. 

· Ct says if you have probable cause to believe the car has contraband you can search everything in it.  Ct says we aren’t going to draw a line

· Distinguishes US. v Di Re (search of person).  Ct held possible cause to search car does not mean can do a body search. Can’t search another person – driver possibly. 

· Under belton you can search after arrest – anywhere, even if not possible to reach there in car. 
admin searches – boils down to three points by Saltz

Non-consensual, regulatory inspections of HOMES
· The Ct requires a warrant, but the warrant need not be supported by traditional PC in the nature of individualized suspicion of wrong-doing. Rather, it is enough to have “area-wide” PC, a finding that an entire area requires inspection b/c of neutral factors such as the age of buildings, the periodic and systematic checking of homes section by section, or the passage of time.  

Non-consensual, regulatory inspections of non-public areas of commercial premises 
· warrant is needed, unless it is part of a “closely regulated business.”  

· A business dealing in guns, liquor, mining, automobile parts, or other highly regulated activity can be searched w/o a warrant if three criteria are met: 

(1) the gov’t must have a substantial interest in the activity regulated; 

(2) the warrantless inspection must be necessary to further the regulatory scheme; 

(3) the gov’ts statute or regulatory program must be constitutionally adequate substitute for a warrant by providing notice to business that their properties are subject to inspection and must identify the criteria and scope of inspections. 

· If 4th were interpreted strictly most of criminal process would be cut off. Purpose is to allow cops to see if they can stop a problem before it occurs.  So, we have a set of inspections, which are searches.

· Camara –health inspector at private home

· See – same, but in commercial setting

i. Court held that gov’t might need a warrant over the objection of the home owner. 4th is applicable to gov’t action even if not criminal

· Ct recognized that you could get a warrant based on a reasonable administrative approach to something.

· If admin scheme – you can get one by doing a general search for all premises within a certain boundary 

· If there is a perceived problem of trash, mice, whatever – and admin inspection can be issued to inspect – not probable cause, but other admin standard.  

i. Some quasi – judicial person can issue warrant on grounds less than PC

· Purpose of admin warrant

i. To show that it is a legitimate gov’t action

ii. To insure regularity as opposed to harassment

· Donovan – don’t need warrant to do safety inspection by sec’t of labor or to inspect licensed firearm search, but do need one for OCEA?

· NY v. Burger – (cites all cases) – chop shop case – requires owner to keep log book and post registration – if don’t keep book criminal violation, only admin rules were that inspections had to be carried out during business hours – could not do searches whenever 

· Sct says have to have a heavy need or heavy regulation to do admin search. Must state regulations, and must give notice that can be inspected and scope of inspection.
Supreme Court’s Special Needs Line of Jurisprudence

· Ct created a new body of jurisprudence all judge made rules.

· Schools –4th applies to gov’t, how does it apply to schools when administrator needs to act.

Only reasonable suspicion for school searches
· NJ v. T.L.O.  - Teacher suspects kid is smoking or hiding (dope or cigarettes),  in jacket

· Court says students have no reasonable expectation of privacy – that the school essentially becomes the kids parents.  

· Court says Schools are not prisons. 

· Analogous to strict scrutiny and rational basis – no sliding scale.

Suspicionless drug tests allowed upon a certain triggering action

· Skinner v. Railway Labor Exec Ass’n- suspicionless drug tests for all railroad employees involved in certain train accidents (7-2)

· First private company, but gov’t required searches so the gov’t is acting.

· Second issue, examining bodily fluids is a search.

· Next, could it be done without reasonable suspicion as a minimum.  Ct. said yes, fact that there is an accident – gives rise to see if person was on something. 

· An event triggers the search - Accident.

· Gov’t doesn’t single our individual – class – drivers in accident. 

· Ct automatic search is acceptable, b/c of need.  Purpose was to gather safety information, not to prosecute

· Nat’l Treasury Employees Unjion v. Von Raab – (5-4) compelled urinalysis of (1) drug interdiction officers (2) those with guns, and (3) those handling “classified information”  (1) and (2) Court said were ok.

· Special needs

· The two votes that shifted b/w cases was because in this case there was no evidence of a problem – that this had been adopted just for a precautionary measure – Scalia –switched over saying we ought not to test if no need.  

Can drug test randomly in school w/o reasonable suspicion

· Veronia School Dist v. Acton- random urinalysis of student athletes (6-3). Ok, special needs

· School has past drug problem and noticed increase in use.  School required all kids involved in extracurricular athletics to take test.

· Minority -- Teachers are around kids all day and coaches have close contact with athletes, and shouldn’t kids who were competing be less likely to take drugs.

· Majority – share dressing room – no privacy concern, big problem

No mandatory testing of political candidates

· Chandler v. Miller – (8-1) GA mandatory drug testing of politians.

· No demonstrated problem

· Not well designed to ID users (test any time w/in 30 days of election)

· Candidates are otherwise subject to close scrutiny

· Chief Justice says hey, if GA wants to do it let them. 

Suspicionless HIV tests – prisoners, convicted defendants.  

· Could contaminate the prison population.   And, to let victims know if they are infected. 

No warrantless drug testing of Pregnant Mothers

· Ferguson – Charleston, South Carolina, drug testing of pregnant mothers

· Concern for baby of drug mothers – gov’t wanted to stop drug use while pregnant.

· Controversy – b/c virtually every woman who ended up in the program was black and poor, b/c no one is ever going to try and deal with alcohol or drug use by middle class or affluent society.  

· Criteria was that if you had no prenatal care you got tested – this targets the poor 

· If test positive then cops come and arrest.

· Cops say we won’t prosecute if you go to treatment.

· Ct holds can’t justify it under special needs doctrine, because of the law enforcement involvement, that unlike the other examples above -  here the cops took over, and so the Ct says no.  

· Scalia dissent – persuasive – says if don’t address issue of consent, then you are deciding the case without the single most important fact – he says when you go to hospital and give blood, if they want to run an additional test, you no longer have a reasonable expectation of privacy. He sees no search or violation of privacy here.  Only if consent is answered do you get into the rest of it. 

· Majority doesn’t decide consent issue.

Suspicionless drug tests of every student allowed

· Board of Education of Independent School Dist 92 v. Earls- special needs school cases.

· Suspicionless searches are allowed.
· Veronia taken to another level – school district wants to test everyone in any school program, band, chess, whatever.  No longer confined to just athletes. 

· No locker room reduced privacy used as defense. 

· Justice Fryar – talks about drugs in school problem and schools need to deal with it somehow – cut down on peer pressure – test everyone. 

· He says it is not such an invasion of privacy and if we say you need reasonable suspicion there is a risk that school administrators would expand what reasonable suspicion means and make it worthless.  

· Scary instead of using a standard to catch people, we’ll use no standard

· Dissent – Souter, Stevens, O’Connor, Ginsberg. – what type of society do we live in when suspicionless searches are allowed. 

· Ginsberg cites chandler – no real problem and should say can’t do it. 

Auto Stops

· Can you stop a car? You can search it with reasonable suspicion
· DE v. Prouse – DE was saying it is a car and you don’t need any justification to ask for license and registration, that in chambers Sct said cars not houses why are people complaining – Sct was pushed too far.  

· cars not talismanic

· roadblocks left open

· (1) random stops (not allowed) and (2) roadblocks allowed.

· Ct said roadblocks are different issue, when you enter on public roads you subject yourself to rules and regs of road – and in roadblock the cops aren’t singling out a person.

suspicionless stops at permanent check point for illegal aliens allowed.
· US v. Martinez-Fuerte
Suspicionless sobriety checkpoints Allowed
· Michigan Dept of Safety v. Sitz – (5-3)  - Not Special Needs case, but a law enforcement

· Ct says gov’t can get more information than just license and registration, b/c gov’t has an interest, just as it does in license checks for safety – this is about safety, too.  Public interest outweighs private interest.

· Dissenters say this is creeping abandonment of the 4th Amend.

Ct strikes down drug roadblock
· City of Indianapolis v. Edmond -This is criminal law enforcement, not looking for a violation of public safety

· O’Connor –idea of the stop is to search for evidence and not permitted.  If have PC we don’t care what you do, but if you don’t have it and you are doing an admin search, roadblock, your motivation matters. 

· Dissent – how can there be a problem, we have already upheld license and registration stops, sobriety checkpoints, dog sniffing luggage is not a search. So, if you make a valid stop of a car and dog sniffs, how can this be a violation of 4th?

· Note: If Indy cops change procedure so that when cops are doing license and sobriety checks they can use dogs, but can’t use dogs as a primary measure. 

Border Searches – border is point of entry into the US.

· Warrantless, probable cause or reasonable suspicion not needed 

· Since the genesis of our nation searches have been allowed b/c the are nec to: 

· To protect US sovereignty – protect US land 

· If you had to have reasonable suspicion before a person enters US, we would never be able to stop anyone. how would we investigate outside US

Mail entering the US

· US v. Ramsey- US post office opens envelopes from Thailand

· Reasonable suspicion of mail containing drugs / Manner of crossing border irrelevant

· Majority of Cts say mail no different– fact that crossed border allows search.

Routine (no cause needed) v. non-routine boarder searches (need increased showing of cause – reasonable suspicion) 

Routine Border searches don’t require cause, but if non-routine then need Reasonable Suspicion

· US v. Montoya de Hernandez – balloon swallower, questioned and origination city give reasonable suspicion that she is a mule.

· Ultimately got a warrant to examine her and x-ray – determined not pregnant – she eventually took a shit and out came bags 18 hours later.

Roving Patrols need PC to search car.

· Almeids-Sanchez v. US – INS Roving patrols.

· 100 mile boarder search authorization shot down by Ct – we don’t want everyone who happens to be Mexican to be in fear if happen to live near border.

· Ct said even if in statute – the Cong can’t authorize it roving patrols

Roving patrols need reasonable suspicion to stop car

· US v. Brignoni-Ponce
Temporary check point
· US v. Ortiz - needs reasonable suspicion to stop and probable cause to search.  

Reverse Border Searches 

· US v. Nates—you can search people’s luggage when they are leaving the country.  . 

· Recent concerns are money-laundering, removal of evidence, biological weapons.

· Sct has not addressed the issue.

· Kozinski dissent – 9th Cir – libertarian streak. Strongly states that these searches are wrong, b/c it isn’t just the ct that protects us, but public knowledge as well.  Wrong b/c you are never told that someone goes through your baggage. 

Consent – with permission

To determine consent look at Totality of circumstances – impractical to warn
· Schneckloth v. Bustamonte – Not waiver but voluntariness - 6 guys in a car only person with ID is the passenger whose brother owns the car. Cops ask and get permission to search car.  Find stolen check. D says he didn’t waive his rights, he didn’t know there was no penalty for refusal or that he had an option to say no.  he didn’t understand, and no one warned him.

· Maj. says this is not a waiver issue.  The 4th Amend is different – question is not waiver, it is voluntariness.   It is about the balance b/w the gov’t and the individual 

· The question is was there coercion to make it not voluntary.  

· People who consent can’t complain about 4th, b/c 4th is about forceful stop. 

· Cops can come up to you, and if you decide to talk to them it is voluntary and then no search or seizure

· Sct rejected argument that cops should have to warn you that you are free to say no as impracticable. Consent doesn’t have to be knowing or intelligent, just vol.

· State has burden of proof to show that consent was voluntary – preponderance of evidence.
Warrantless felony arrests are always constitutional
· US v. Watson–doesn’t matter if had time or not to get warrant – ok.  Sct said fact that he was arrested doesn’t matter, he could have said no – (leaves open that if he was in jail and they asked to consent might be coercion – open question)

· US v. Mendenhall – Court disagreed on if she was seized, but agreed that she consented.

· J. Stewart proposed that a stop be defined:  if, in view of all the circumstances, a reasonable innocent person would have believed that he was not free to leave, then a stop has occurred. – subsequently adopted in INS v. Delgado (not here).

· As long as cops aren’t drawing weapons, hurting you in someway it is very hard to find that consent is invalid

Threats to obtain a warrant? – genuine versus fake

· If cop believes he or she could get a warrant, then all you are doing is telling them the truth in giving them the choice – evidence valid. 

· There are some cases that say if cops lie and they couldn’t get a warrant, but they say they could – consent is invalidated

· Cts don’t like consent through deception.

· Bumper v. NC – cops lie to grandmother and say they have a warrant. She consents to search.  Ct held search illegal and evidence must be suppressed.  Similar result when police assert that they have the rt to make a warrantless search under the circumstances.

After traffic stop Cop can ask for consent for relating to other violations

· OH v. Robinette 

· Sct says even though traffic stop had come to an end, the cop was as free to ask for consent as he would someone on the street and that the person was free to say no.  No requirement of a warning that the traffic stop is over.  

3rd Party Consent – who gets to consent, actual consent

· in order to consent as a third party  - that 3 party must have reasonably apparent authority to consent.

· Most courts say if you have the authority to open the property up to other people, then you have the ability to open it to police.  If you have your own room, with lock and roommate can’t open it –authority to consent stops where general property stops. 

Parents, children, spouses – generally parents have authority to consent. Children usually don’t have the authority to control the premises.  Can consent to searches that will hurt the other person depending on factors:

· 18 year-old and 16 year-old, or 21-year-old – generally, even an adult child does not have general authority over the house.  

· Child can consent to search of their own room

· Parents of adult children can consent to a search of the house, except for the part that is designated the adult child’s space.  

· As long as living together spouses can consent, if living apart the one who is in the house can consent.  

· Presumption that other spouse can consent, this must be rebutted by the other spouse who wants to show control and exclusivity to prevent the consent

· Cops will assume that parents have consent authority.  

· What if one spouse says yes and one says no – Court is divided. 

· US v. Matlook – actual use

Apparent consent, sufficient
· IL v. Rodriguez – We don’t judge if the police conduct was constitutional by whether they were correct. We don’t hold the police to standard of having to be right.  Rather it is - would a reasonable person believe the cops behaved correctly or would a reasonable officer do what cop did.  

·  Sct doesn’t see this as a waiver issue, b/c if that was the case, no one can waive someone else’s rights.  

· Ex. if cops knock on the door and say they want to search place and the person has just spent one night there and is about to leave, and the other is at work – and person on one night stand says yes – and cops go in and find pot.  Person will say hey I don’t live here, I was picked up last night – why is apparent consent good enough.  Sct says search is valid. Why? Don’t know.

Hotel clerk lacks authority to consent to a search of guest’s room
· Stoner v. CA – When you rent a room, you rent the ability to control who comes in and who goes out of room.  Consent to housekeepers coming in is not consent to general search.  Cops can take on role of housekeeper to enter room while person not there and plain view doctrine applies – can’t look in closed drawers or suitcases. 

· FL v. Jimeno – scope determined by objective reasonableness. Anything that does damage that they don’t ask you about would be outside scope

Withdrawal of Consent – can withdrawal it at anytime. Can generate suspicious circumstances depending on how you withdrawal– DC case.

· Withdrawal of consent on its own is not suspicion.  However, if people act crazy then suspicion could be developed. 

Wiretapping – we won’t be tested on the federal statute

Warrant requirements

(1) Describe with particularity the conversation to be overheard

(2) Show PC to believe that a specific crime has been or is being committed

(3) Limited period of time

(4) Suspects whose conversations are to be overheard must be named

(5) A return must be made to court, showing what conversations were intercepted

(6) Wiretapping must terminate when the desired information has been obtained

· Olmstead (1928) – wiretapping without entry Ok; 

· Goldman (1942) detectaphone against well, Ok, 

· On Lee (1952) Wired Agent with microphone, Ok

· Silverman (1961) spike microphone – penetrated wall and trespass, Not Ok. 

· Katz (1967). Ct realized whether used scotch tape or thumbtack is stupid, question should be – is what you are doing what we want to be legal?  

· Lopez (1963) Wired Agent, Ok – not 4th violation, words are being spoken and nobody is coercing him to say anything, plus agent can report anything heard

· Lewis (1966) Undercover Agent in Home, OK

· not like Gouled (1921) – gov’t agent can assume role of someone else, but can’t exceed the authority of that person’s role was. 

· Hoffa (1966) – misplaced confidence if talking to someone else and he reports it or wears a wire is not 4th problem.

· If you choose to confide in people you are acting voluntarily - no 4th problem
Time period must be defined

· Berger v. NY (1967) 5-4 struck down NY statute – b/c could gone on for prolonged periods of time (60days).  Too broad, intercepting innocent people as well, bad.

· 1968 Congress enacted the Ominous Crime Control Act – Title III:

· Cong took over state rules, saying state laws have to have a minimum.  State judge has to be a trial judge in order to authorize a wire tape.  No dry cleaners.

· Oral has a reasonable expectation of privacy.

· Doesn’t include foreign intelligence

· Broad exclusionary rule

· Normal investigative means have to be shown to have failed or reasonably appear that won’t work

· Order has to be specific and gov’t has to minimize overhearing of conversations/ crimes not being investigated.  

EXCLUSIONARY RULE: remedy if 4th is violated.  Won’t use illegally obtained evidence. 

· Arguments for the exclusionary rule:

· deterrent from police to keep them from engaging in unconst searches

· ex. gambling – cops might be content with seizure only nor prosecuting. 

· exclusionary rule does provide an incentive for the cops to obey the law. 

· judicial integrity aspect – permits courts not to take part in 4th violation

Major cases of exclusionary rule:

· Weeks v. US (1914) Federal exclusionary rule

· Wolf v. Colorado (1949) 6-3 Rejecting exclusionary rule

· Sct held exclusionary rule was not binding on the states, 4th is binding, but exclusionary rule is not fundamental part of 4th.

· Mapp v. Ohio (1961) Wolf overturned. Exclusionary Rule applies to states.
· Sct decided that 4th amend empty promise without exclusionary rule 

· Exclusionary rule really protects no one – it can be used in grand jury indictments, impeachment, the only time not allowed is at trial against the person whose rights were violated.  Evidence seized will be used against someone, even if it is not the owner of it. 

Exclusionary Rule II

· State law generally does not govern federal proceedings (supremacy clauses). 

· Federal officers will disregard state law as long as prosecuting in fed ct

· If cooperating with state officers may choose to follow state law

· Federal Statutes and Regulations do not usually trigger exclusion

· Violation of federal procedure won’t result in exclusion - const has to be violated

Warrants –need to have the paper 

(4) judged by four corners – and the const required 

(5) affidavit presumed valid

· Judges don’t generally raise 4th on their own – usually raised by:

(1) D files motion to suppress evidence – and then judicial consideration on need for hearing or not

(2) Someone brings lawsuit for damages b/c police violated their civil rights under color of state law §1983 action or bivins 
· once motion to suppress is made the D will say look at warrant – D will claim no probable cause or too general of a wararnt.  

· Usually, the reviewing judge standard is deferential – if the initial reasonable magistrate could have issued it then it is lawful.

· D can also claim that police lie or recklessly put in things that aren’t true to get search – Sct recognizes that D has right to raise issue of police dishonesty, but it has to be done with some specificity and give reason why judge would believe it is dishonest.  

· Very difficult to win, b/c Sct in Franks.

Deliberate falsehood or reckless disregard of facts on Warrant
· Franks v. DE – officer lied on warrant application.

· Sct says we don’t care about negligence, you can only raise deliberate falsehood or reckless disregard – if they lie to magistrate or don’t know whether true or false or don’t care then D can point to those two things.

· If the D makes a substantial showing that a false statement was included in the affidavit, and that the cops indluded the info w/knowledge or reckless disregard of its falsity, then D is entitled to a hearing to prove his allegations.  

· If D proves allegations judge must then decide if after striking falsities the warrant can still be found valid. 

· Only honesty of (cops) affiant matters, if informant lies it doesn’t matter. 

· Ex. if cop is not sure has enough, so he throws in a few lies to get warrant, the court will throw them out and still keep warrant valid.

· If cop lies, it is perjury to lie under oath, it is just nobody prosecutes the cops. 

Warrantless searches must be justified by gov’t

· If there is no warrant all D has to do is move to suppress and gov’t has to justify it

· If D agrees to the facts and stipulates that there was still not enough info for a warrantless search, the judge will decide as a matter of law

Defendant may testify at a suppression hearing w/o waiving privilege at trial to have evidence used against him.

· Simmons v. US - If D says one story at suppression hearing and then he tries to tell a different story at trial, the suppression statement can be used against him

· May be used as impeachment evidence, however.   

Gov’t may appeal a suppression ruling in favor of D (double jeopardy or evidence needed to proceed); however, D usually must await judgment. 

Standing– who holds the rt to file a complaint

· person must have a reasonable expectation of privacy in the invaded place or premises.  

· The burden is on the person who claims the 4th violation to prove, by a preponderance of evidence, that he has standing to raise the claim. 

· Must show two prongs to have reasonable expectation of privacy:

(1) subjective expectation of privacy

(2) that this subjective expectation is one that society accepts as reasonable.

4th Amend rights are personal Rights
· Rakas v. IL - Driver of car and two passengers– passenger’s rights not violated, b/c passengers in cars do not have reasonable expectation of privacy.  

· Since Katz we ask whether someone has a reasonable expectation of privacy.

· Rehnquist says standing has been overtaken by Katz – 4th protects people not places and only those with reasonable expectation.
· Only people who now have standing are those whose personal rights, those who had reasonable expectation of privacy

· Before this decision anyone legitimately on the premises has standing and anyone charged with possession has standing

· Now a couple who gets in car to go have sex, only the driver has privacy and not the other person. 

· The court here says even if stop is illegal only the driver has possibility to suppress.  Maybe the owner can if he is there, but not sure. 

· Dissent – argues that bad faith is encouraged – cops will take evidence from anyone in the car, b/c can’t be suppressed.  If stop of car is illegal then search is illegal to everyone. 

· Sct overrules Jones v. US which had given automatic standing to those convicted of possession and the rule that if you were there you have standing – bright line out and instead we will ask if you have reasonable expectation of privacy.

· US v. Salvucci – rejects the automatic standard.  If cops illegally search your bags and find my pot, I don’t have a 4th claim

· Rawlings v. KY – cops come in home illegally and illegally search purse and find Rawlings drugs, he moves to suppress and court says no b/c it is her purse and you don’t have a reasonable expectation of privacy in her purse

Whose rights

Federal Cts cannot exercise their supervisory power over the conduct of litigation to 

exclude evidence in situations where the standing requirement is not met.

· US v. Payner – a banker comes over to US from Bahamas and the FBI hires someone to distract him while they illegally break in and copy his evidence in brief case.  They weren’t after him, they were after Payner and cops knew he would have no 4th amend claim.  Federal judge says this is outrageous and he suppresses under supervisory power.  

· Sct says lower cts can’t use supervisory power where no standing.  So, no supervisory power anymore.

· MN v. Carter- persons in an apartment for a few hours to bag cocaine and who had no previous relationship with the lawful occupants have no standing to object to a search of the premises.

· Sct held No reasonable expectation of privacy in apt, b/c only there for two hours and engaged in business transaction.

· Scalia – right to be secure in house – must mean own house, but not other guy’s house.  He does say overnight guest has privacy

· Kennedy social guest usually should be covered, but not business people.

· Dissent – invitations are invitations to share privacy.

· Breyer – says not a search, but if it was then he agrees with dissent

· Court says only lawyer has right not client. 

· US. v. Carter – driver of van wins suppression, passenger loses

Disassociation form property 

· US v. Cooper – budget directs officer to tow and return car

· US v. Boruff (owner disassociates from truck; rental agreement limited to another) 

· US v. Magnum- passenger denies knapsack is his – you give up your right to complain if you deny it is yours

No coconspirator standing
· US v. Padilla –just b/c the D is a member of a conspiracy that owns the property searched or seized – he doesn’t have standing.  

Inevitable discovery doctrine 

Note: the exclusionary rule is to deter police activity, not to punish.  So, if cops would have found evidence during a legal search, then exclusion puts cops in worse off situation. 

· Nix v. Williams – little girl kidnapped from YMCA when family was there.  D charged with murder, cops couldn’t find body and in course of moving him from one place to the other, cops end up getting D to say where body is – SCT held this an unconst interrogation (right to counsel violated), but Sct said body would inevitably have been found and therefore need not be suppressed.  Cops would have found it and then not in better position, just in same spot as would have been.   Preponderance of evidence standard is what cops have to show.

Primary v. Derivative Evidence – inventory searches - lower cts have struggled as to what should be suppressed. 

· Admission of any evidence if it was obtained from a source independent of the illegal activity. Some apply it, some don’t?

· Sct – hasn’t decided if inevitable discovery exception applies to primary as well as secondary evidence. 

· In order for evid to be admitted the gov’t must show that the challenged evidence would have been inevitably discovered through Routine legal means that would actually have been used. Cops must show for example that if evidence would be found in an inventory that it is routine practice to do an inventory.

Use of illegally seized evidence – (exclusionary rule deters almost no one) If more than one suspect, cops can violate one suspect’s rights, and use what ever they find against everyone else who won’t have standing. 

Other uses of illegally seized evidence:

· Grand Jury Proceedings - US v. Calandra  - can use illegally seized evidence, b/c the proceedings are secret.

· Civil Tax Proceedings - US v. Janis - here state cops violated const and turned evidence over to the feds.  Usually in civil cases can use evidence.

· Civil Deportation Proceedings - INS v. Lopez-Mendoza –allowed to be used in deportation trials.  

· Habeas Corpus Proceedings - Stone v. Powell –the exclusionary rule n/a.  

· Sentencing proceedings the exclusionary rule doesn’t apply.  Some cts have used it where the illegally obtained evidence was obtained strictly for use in the sentencing – not using it would deter cops bad activities. 

· Parole Revocation Proceedings allow illegal evidence - Parole Board v. Scott.
· Forfeiture proceedings - Can’t use illegally seized evidence 

· Two different ways to look at cases

· Cost-benefit analysis

(1) How much additional deterrence will we get if we apply the exclusionary rule?

(2) If we don’t apply the exclusionary rule how much more of an incentive would there be to violate const?

Opening the door

· If you make a motion to suppress and you say it is my car or suitcase, the gov’t can’t use what you said in the gov’t case in chief simmons. 

· However, if you take the stand in trial and say something inconsistent you can be impeached by evidence.  Even if you don’t say anything – the illegally seized evidence can still be used for impeachment purposes.

· If you have standing and go to trial – you are only protected if you don’t testify

Direct testimony may be impeached

· Walder v. US – impeachment allowed, b/c truth is more important than the exclusionary rule.  If you volunteer a lie it is a risk. If you say something on direct, gov’t can attack.

Even if don’t use evidence on direct – gov’t can use it on cross to impeach

· US. v. Havens – on cross examination testimony may be impeached.  

No impeachment of mere witness

· James v. IL- If you make it through direct and cross or don’t testify and call a witness –gov’t can’t use evidence.  Too far. That would have been if you go to court you can’t testify and can’t bring in witnesses.

Good Faith – warrants that are bad, but executed in good faith.

· US. v. Leon – Cops were watching a couple of houses and cops get warrant – gov’t filed for cert – saying it doesn’t want to challenge 9th cir, but wants Sct – assuming 9th was right – whether there should be a good faith exception. 

· Maj assumes 9th correct and considers good faith issue.

· Ct says purpose of the exclusionary rule is to deter police not magistrates – no reason to think that magistrates are overzealous police officers.

· Sct - Adopts a good faith exception to exclusionary rule – would a reasonable police officer objectively know that the warrant was bad – if no and in good faith relies on magistrate – then no purpose to exclude says Sct. 

· Reasonable cop should be able to rely on magistrate.  Sct doesn’t want to affect magistrates

· Brennan says this rule allows cops to make mistakes without paying the price.

· Stevens – objective test for valid warrant is could any reasonable magistrate find probable cause – if a reasonable mag can find p.c., then valid warrant

· Only where no reasonable magistrate can conclude PC, then bad warrant 

· Remember only req is that magistrate is neutral – no training needed. 

· If no reasonable magistrate could issue the warrant – then you ask could any reasonable police officer believe warrant good – Stevens says no cop should reasonably believe the warrant is valid if no reasonable magistrate would have issued it – they are both lay people.  

· So now there is unreasonable reasonableness – if the warrant is bad, but not too bad –the cops can still use the evidence.

· 5th Cir – good faith applies to warrantless searches as well.  Only one so far that has extended it.
· Mass v. Shepard – murder investigation – police have probable cause to investigate him, so cops go to judge at home on Sunday evening, cops show him affidavit – judge uses an old drug search warrant, b/c doesn’t have any other ones around.  There is a typo in the body of the warrant – controlled substances is still there.  Cops go and make search, Shepard convicted, moves to suppress.

· MassSct. Bad warrant, b/c no pc to search for drugs

· Sct – says good faith exception – couldn’t they have just said 4th n/a cops didn’t do drug search.

· MD v. Garrison – cops go to judge get warrant to search place – cops enter apt and then see it is two places – do they need good faith here – no b/c there is probable cause and as long as cops believe that they were acting right, don’t need good faith
· Statements by officers must be true for good faith – can’t lie to magistrate

· McCommon v. Miss- magistrate says “it’s my duty to help the sheriff” – issue is whether this is the kind of screening that 4th required – Sct doesn’t take case 

More good faith

· AZ v. Krull – admin search statute – AZ establishes searches of junk yards – struck down as unconst – (5-4) Maj even if unconst cops can still rely on it in good faith and is valid.

· Dissent - general warrants not allowed, and we shouldn’t allow it even if cops had good faith, b/c they reasonably couldn’t

Computer error

· AS v. Evans – the warrant was quashed, but still showed up in computer – Ct said the records are kept by court personnel and the exclusionary rule is not directed at court personnel – so no reason to use exclusionary rule

· Reliance on Decisions until overruled are ok – as long as case says you can do x, then ok.  

Alternatives to Exclusion – people questioning how do we get cops to obey 4th amend – what do we do since the exclusionary rule has no remedy

· Bivens v. Six – created an implied right to sue a federal officer who acting under state law violates a const law.  

· 42 USC 1983 – color of state law – civil rights statute.  Doesn’t cover DEA, Secret Service, or FBI – only state.

· Qualified immunity – state and fed officers – you must show that the cops have violated a clearly established rule.  If the cops have any reason to believe that their actions were ok – they will probably get immunity

· Fortified Tort Remedies

· criminal prosecution of cops (won’t work).  

· Admin solutions, rule making

· Civilian review board 

5th Amendment – privilege against self-incrimination - no person shall be compelled to be a 

witness against himself

Why do we have 5th Rights?

· Protection of the innocent, Cruel Trilemma (self accusation, perjury, contempt), Limiting Perjury, Unreliability of Coerced statements, Preference for Accusatorial system, Need to deter improper police practices, fair stat-individual balance, preservation of official morality, privacy rational, 1st Amend. 

· To claim the 5th – need: (1) Compulsion by the State, (2) witness against self, (3) Use in Criminal Case. 

· Applies in any proceeding if might incriminate – not confined to D in criminal cases, everyone has it. Privilege that applies throughout US at all times

· Must show that it will tend to incriminate you to invoke privilege

· Ex. witness testified before congr – can invoke 5th
· Witness to testify in civil –depends, but can invoke

· Income tax forms – you can refuse to answer if you feel it might incriminate you. 

· Anytime gov’t asks individual – whether trial, hearing, or on a form – the person has the right not to answer if it might tend to incriminate

· Distinguish b/w criminal case and civil

· P can’t call D to witness stand in criminal case– doesn’t have to testify

· In civil anybody can call anybody

If only civil penalties apply, person can’t refuse to answer government

· L.O. Ward – civil discharge penalties for disposing hazardous waste into US waters. not criminal.  If gov’t wants to question a person about disposal – person must answer, but if there is a criminal penalty can invoke privilege.

If civil commitment and trying to determine mental capacity – can’t refuse to answer.

· If you are a prisoner where state is trying to determine mental capability to see if you should be held longer – no right to refuse to answer questions – in attempt to diagnose.  Even if you might be locked up longer can’t refuse – as long as civil

· Allen v. IL – (5-4) 0 in a proceeding to determine if someone is sexually dangerous criminal – civil and no right to refuse

No privilege as to foreign prosecution

· US v. Balsys – Ct says historically there is no worry that framers were worried about foreign prosecution.  

· Privilege might apply if US was surrogate or stalking horse

· Left open by Court – might be enough

What is Compulsion
· Compulsion involves some kind of penalty or pressure to force a person to give an answer.  Any kind of penalty that gov’t imposes to get a person to speak violates 5th.

· If question is voluntarily answered in civil case, then can be used in criminal case.

· Assumption that when questions are asked, if you answer then can be used

· Invalid, when forced to make a statement.  

Economic Sanctions are compulsion

· Lethowitz (contractors) – NY Provision that said if you are a Contractor on public project, you have to answer questions about project – and if refused to answer you are barred from getting public K for the next five years. 

If fired for invoking your 5th rights – const violation. Can’t punish for exercise of C rts.

· Garrity and Gardner (cops) – both involve investigations of police and establish that if the AG or IG want to investigate cops – the cops can refuse to answer on grounds it might incriminate.  If the person questioning threatens to fire cop if doesn’t answer – becomes compelling question and is thrown out.

Benefits v. Penalties – swords and shields

· If you represent the person the suspect is after it is impt that you always talk about shields – claiming the right as a shield against gov’t

· Let gov’t move and claim they are crushing you. 

· If represent gov’t impt to talk about swords – saying the other side is trying to use the const argument as a sword 

· Always have D or suspect asking the court to do something – gov’t claims, hey they’re the moving party and now they want the privilege too

· Ex. tax context – Tax commissioner issuing a deficiency notice – usually you don’t have money to pay, so you contest it and file in ct. When ct asks how much you have made – you claim 5th. Gov’t will argue that you moved – sword, shield… if other side asks ct to do something, claim that they can’t ask the ct to move on their behalf and then claim privilege relating to ct order.  

Invocation of 5th does not ban investigation or formation of suspicion

· Selective Service System v. MN – gov’t said can’t get fin aid if don’t register for draft – self incrimination challenge by students who hadn’t registered – in that if they sought the aid they would incriminate themselves.  Ct said we assume if you go in to register – you don’t have to put birth date on.  Students said it would attract attention.  

· When you invoke your privilege you are calling attention to yourself and gov’t is free to say something is suspicious.

· Can register and refuse to provide birth date

Requirement of full cooperation for special treatment or no deal doesn’t violate 5th.

· US v. Cruz – lower ct – deals with attempts to get a sentence reduced.  Downward departure request from P, then judge can sentence lower.  However, the deal is full cooperation or P won’t make recommendation.  D says this violates self-incrimination, because if we don’t say things that will harm us, we don’t get it.

· Ct says nope, you are the one who wants the special treatment and these are the guidelines – you can’t have your cake and eat it too –privilege is not sword

· If judge said I am going to lock you up unless you give us info – that would be a threat violating privilege 

If you ask for voluntary clemency hearing you can’t refuse to answer – if do then no violation

· OH adult parole authority v. Woodard - D is the one asking for mercy, you can’t seek privilege and then claim violates self incrimination – can’t use it as a sword

· McKoone v. Ile – (5-4) KN sexual abuse treatment.  If you were convicted of certain sexual crimes in KS, at some point prior to time of release you can seek to participate in treatment program.  Problem is that one condition of participation is that you have to tell everything about your crime – you may be revealing things that could lead to further prosecution. 

· If you don’t participate in treatment you are put in a different security standard, lose privileges, different cell.  Hard to argue that prisoner is asking for benefit.

· The state is saying if you refuse to answer questions we are going to make your life worse.

· If not prison would violate lethowitz

· Sct says it doesn’t, b/c prison

· Plurality - Kennedy, Renq, Scalia, Thomas – not atypical consequences for refusal to testify.  

· O’Connor – she says compulsion is not just atypical or significant – it is just whether you punish.  She is the fifth vote and says this punishment isn’t that bad – even though compulsion. 

· 5 votes are probably worried about public opinion with sex offenders, society wants treatment, and Ct can’t handle the thought that someone would admit a serious crime, but get away with it.

Comment and Inferences

· criminal D at trial has special 5th Amend rights

Neither prosecutor nor court may comment on Criminal D’s not testifying.
· Griffin v. CA – Can’t say jury should draw an adverse opinion by D not testifying

· Court used penalty rationale – that if comment allowed it would be equivalent of penalty 

· Carter v. KY – Sct - instruction to jury required upon request
· Lakeside - Judge may give instruction over Defense objection. 
· Sct has hinted that judge should give deference to D, but not unconst if judge does it anyway b/c instruction is not unfair if ct decides instruction should be given.

· When Prosecutor says evidence is not rebutted or is not contradicted, that is allowed except in certain situations – iffy area.

· Mitchell v. US (5-4) – no adverse inference at sentencing
· Majority says at hearing 5th should be applied as well.

· Lack of remorse can be considered if privilege invoked 

Adverse inference permitted in civil case if invoke 5th privilege
· Baxter v. Palmigiano – Can’t make person answer questions, if the person fears criminal prosecution.  However, party can ask judge or jury to draw adverse inference – 5th doesn’t give you protection in civil case.  Privilege can hurt client here. 

· Generally, no adverse inference from mere witness invocation of 5th for either party

· No compulsion to speak to FBI Section 1001 exculpatory “no” NO.  rogan.

· If questioned by FBI and person says no involvement in area of crime, if you are remotely involved, you are guilt of violation.  As soon as you lie to FBI, you have committed a crime.  

· Sct – if you want to say go away, you better say that – and if you want to say I am not involved say it.  But, if you say No, go away – that could be a federal crime.  Need to say, I don’t want to talk to you.  You can’t any longer put off a federal agent by saying you don’t know – be careful.  Just don’t talk to them. 

Holder of Privilege - 5th – personal privilege – only can claim it if will incriminate you personally.  If incriminate other, can’t claim it.

· Fisher v. US – tax case.  Tax payer gives accountant’s papers to lawyer.  IRS issues a summons directly to atty.  Atty won’t turn them over, b/c the records might incriminate client.  Ct – atty can’t claim 5th on behalf of client.  Only if summons would incriminate atty can he claim it.

· atty can’t raise 5th claim, but can raise atty-client privilege 

· if TP when in possession of records has 5th right to resist summons, then the Atty may claim atty-client priv on TP’s behalf. If not then no privilege.

Note:

(1) personal privilege, atty doesn’t hold it for client

· corporations and partnerships don’t have 5th priv. , they have 4th and 1st. 

(2) atty-client privilege protects docs if would fall under 5th for client.

No priv for corporations

· Bellis (partnerships) – ex. if you and one other person – its records are not protected – if sole practioner good to go.

· Braswell (corporations) – if you incorporate for limited liability purposes and sole pract – no privilege – 1 person corp is still a corp

· US v. Doe Proprietorship does get priv 

Testimonial evidence – what can be incriminated – when can you refuse to respond to gov’t?

Physical evidence can be compelled w/o violating the 5th.

· Schmerber – guy involved in an accident, taken to hospital, cop arrests him, tells doc to take a blood sample, incident to arrest and exigent circumstances (under influence, longer wait the lower the BAC).  

· Claims witness against self – own blood from own body and using it against me

· Note – before hayden, couldn’t take mere evidence – can’t do it. Now, only as court rejects mere evidence rule that allowed to take evidence

· Ct –if not asked to testify no protection. Physical evidence ok. You’re not the W – it is the cop or the doctor.  You’re not the source of the testimony, no protection.  Testimonial is the witness.

Line up and “stick em up” not violation of 5th.

· US v. Wade – putting person in line up and making say stick ‘em up– not compelling a person to be wit against self – the wit is the victim.  Wit person who makes id.  This is communication, but not going to the truth of the communication – physical evidence

· Gilbert – handwriting exemplars not testimony – not witness against self

· Dionisio – voice exemplars not testimonial.  Wit is person who makes id – voice expert

· Court basically was holding once got rid of mere evidence you can seized anything from D as long as you didn’t ask D to testify about it or incriminate self

· Penn v. Muniz- (8-1) DUI – arrest and taken to station.  If person slurs words, not testimonial incrimination – if see eyes bloodshot or staggers as walk not test – just physical evidence – the witness is the person who sees or smells it.  

· Basic principal – whatever cops can observe is not incriminating, what ever they can seize and id on own is not testimonial incriminating.  Only when person is called upon to provide some kind of communicative evidence outside normal booking procedures is it incriminating Testimonial evidence. 
Express or Implied Assertions - Gov’t can’t get someone to say something indirectly that would be as incriminating as if asking directly.  If gov’t can’t implicitly asks you a statement it can’t do directly.

· Doe v. US – bank consent form non-testimonial.  Form that says BOA is authorized to all of your accounts.  Ct just fixing a signature – not assertion of fact, not statement

· Estelle v. Smith- psychiatric exam relating to capital sentencing requires warnings.  Ct held that when shrink examines, D’s words may be incriminating – b/c it is what D says is what may lead shrink to believe D is dangerous.  D is asked to communicate, to make assertions, different than x-ray or blood sample – witness is person who takes x-ray

· S. Dakota v. Neville – driver refuses Blood Alcohol test – state can use refusal as evidence, no warning required.  We know from Schnerber that the officer can if having probable cause – search or take blood incident to arrest.  How could you do a forceful breath test or blood sample.  The trade off is that the state has the power to search, but it gives it up and conditions it on you automatically having license suspended and using your refusal as evidence.            Sct – federal law, no warning required.  

Documents

· Boyd – (largest change in 100yrs) – held that contents of papers couldn’t be seized – partnerships had self-incrimination benefits.  What could be more incriminating than taking your papers.  Could only search papers if instrumentality of crime.  

Did the gov’t compel the writing – standard now. 

· Fisher v. US – Boyd has been “washed away” – modern Ct rejected it as too protective.

· Unique b/c Sct concluded no reasonable possibility that by producing the documents the TP would be incriminated .  Ct focused on if papers were in TP hands and TP delivered them would the TP be admitting anything?  Ct said it doesn’t have to be strong probability – just some 

· 5th says the person shall not be compelled to be wit against self and if gov’t isn’t compelling you to be a wit, then the privilege against self incrimination n/a.

· Boyd – held any gov’t force requiring you to produce evidence violates privilege  

· S.ct held wrong standard – it is did gov’t compel you to say the words. If you already wrote the words down or said them w/o gov’t influence then if gov’t finds these records – not compelled.  Yes, incriminating, but gov’t didn’t compel to write them. 

Act of producing evidence can be communicative

· When person responds, if the act itself is incriminating, the person can refuse to respond– not b/c docs are protected, but b/c the act of producing it is protected

· Ex. suppose suspect called before grand jury and asked where he was on night of feb. 2, 2002 – charge armed robbery, can’t he refuse to answer 5th. 

· Ex. subp to produce all guns in possession – nope

· suppose suspect shows up at grand jury with gun – act of production – showing up with gun mean? That he admits he owned it own that day – his act of production is an admission that he had it on feb 2, 2002.  

· Making him produce would be same as making statement

· Ex. produce money you stole – highly incriminating – can’t circumvent the questions by issuing a subpoena that would be damaging.

Any time act of production can incriminate – right to invoke 5th
· US v. Doe – production would have admitted that records exist.  Mere possession might be incriminating – don’t have to do it – can use 5th. 

· Sct has not yet decided if boyd is completely overruled or if there are some papers that are so private, like a diary that they don’t have to be turned over. 

· Contents aren’t protected by the privilege – just the act is, if incriminating

· US v. Hubbell – Whitewater investigation – plead to things not dealing with whitewater – misappropriated funds from law firm.  He promised cooperation – grand jury investigates

· Independent Counsel gives him a subpoena and Hubbell says 5th – I am not going to produce this stuff – he is not claiming content is protected, but that he won’t answer any questions about documents.

· IC challenged his privilege and lost, so IC gives him immunity and Hubbell produces and the IC then indicts him.

· Gov’t says we won’t use the act of production against Hubbell – we will authenticate them on our own, so he won’t incriminate himself

· Dst Ct threw the case out – everything tainted.  CtApp agreed tainted

· Using fruits of his production and not allowed

· Sct – tantamount to asking witness to disclose existence and location of documents – akin to written interrogatories.  That when gov’t made him produce gov’t learned for the first time about info in docs – fruits.  Can’t use subpoena as a discovery device and when you get items claim the info came from independent source. 

Corporation has no 5th rights. Individuals have limited immunity.

· Braswell v. US – subpoena to corporation. Every thing must be produced, but only individual people can produce items – corp can’t bring documents in.  Braswell was custodian of corporate documents, and he refuses b/c the fact that he has them might incriminate me – I am an individual and I don’t want to produce the documents

· Ct says if every person doesn’t want to produce them we could never get them

· Ct held if you are custodian of documents you have assumed corp responsibility.  It is true your act of turning them over might be damaging – we are going to say that you have limited protection, not total immunity.  The gov’t can’t mention against you the fact hat you turned over the documents 

· Curcio – corp agent can refuse to testify to location of docs–he is an individual

· Baltimore City Dept v. Bouknight – abusive mother, kid taken away, given back on condition that kid must be presented when requested.  Ask court to produce child – she says she has 5th right.  Ct rejects her argument, b/c she agreed and waived privileges when getting child back.  

If statute is for mainly civil purposes – no 5th
· CA v. Byers – hit and run statues (4-1-1) if you cause any damage you have to id yourself to other party.  He says if I am required to leave my name at accident scene I am being compelled to potentially incriminate myself – gov’t should have to give immunity

· CASct agreed – could lead to conviction based on your testimony 

· CJ Burger + 4 other Justices – call this neither testimonial nor incriminating 

· Dissent - stupid and dishonest to say this – it is a testimonial statement

· Harlan – deciding vote – Burger is ridiculous and won’t join it, but he sees CASct’s approach as invalidating the scheme – you cold never prosecute the other person – you could never show that self-incrimination didn’t lead to evidence.  He doesn’t want to say state has to give up criminal for civil remedy – don’t have to choose b/w one or the other.  He says it is self-incrimination and that its purposes are civil mainly and that it is a compromise.  He struck the balance that states can force people to do self – incriminate and then use it against him.  

5th procedures

· Presumption that people know the law and if you choose to answer a question not compulsion.  

· Obligation is on person to claim the privilege – true with all other privileges not constitutional – atty-client, doc-patient. 

· Immunity – prosecutors and congress grant it – no judicial discretion.  Courts can’t do it on own, must be asked first.

· Hoffman v. US- any possibility of incrimination is enough – just saying that the answer could some how be used.  Any reasonable possibility could be used

· OH v. Remer – denying guilt may invoke privilege – doesn’t take it away

Sufficient to only grant use-fruits immunity

· Kastigar v. US- use-fruits immunity is sufficient, federal standard.  Transactional immunity not required.

· Transactional immunity – was required to take away priv – means you cannot ever prosecute for any transaction about which the person testified.  Broadest form of immunity.  Court said this broad immunity is not required.  

· Use fruits immunity – is enough, may not use what was compelled or the fruits of what was compelled against the person who got the immunity.  In theory valid and you have given the witness what the theory demands – nothing used against him.  In practice this depends on gov’t good faith. They can say what is found came from sources independently.  The person who testifies could never know and that is why court used to say transactional.  Not now – transactional gone.  Lesser form used now. 

Immunized Testimony that is Compelled cannot be used against person.

· NJ v. Portash- if immunized, then cannot be used against person compelled to testify for any purpose, including impeachment.  Must be honest testimony.

· US v. Apfelbaum  - Immunized witness may be prosecuted for perjury

· Immunity grant may not be sufficient to cover subsequent proceedings – always get privilege renewed for new proceedings.  Pillsbury co v. Conboy.

· Waiver by testifying – if you testify, you might not be able to close the door on it

· Mitchell v. US – at sentencing still have privilege – fact that you plead guilty no waiver

· Waiver by raising psychiatric defense and requesting examination

Failure to invoke privilege – if don’t raise it, you lose it.
· Minn v. Murphy – talking w/probation officer and questions him on murder – she says you are required as condition of probation to answer questions truthfully.  He admits he murdered someone – can gov’t use it after warning he got –that he was compelled by law to do it

· White – says if a reasonable person in his position would have believed he has to answer that question then it is compelled.  And reasonable person would not have answered it. 

What is compelled incrimination

· Not, when called as witness, not when required to file tax return, not compelled when handed a form, not when registering for selective service – can refuse to give birth date.

How does the gov’t compel people to be a witness against themselves 

· They hold you in contempt for not answering.  Can go to jail until answer, so threatened. (civil contempt)

· If granted use-fruits immunity, your privilege disappears, so you have to answer and if don’t can be held in contempt

· Administrative procedures – threaten to take away your license unless answer, lethowitz.

What makes this compulsion

· The threat that something bad will happen to you unless you do what the gov’t says. 

Federal / State relations – A jurisdiction has the right to give immunity and every other jurisdiction has the right to make its own decisions. 

· Ex. suppose VA/MD gives immunity to get testimony.  Foundation from Kastigar, which arouse in Murphy – duel sovereigns or 50+. If the first jurisdiction gave transactional immunity, and every other was bound by that it would deprive the other jurisdictions of the opportunity to decide for themselves.

· Murphy – transactional authority – duel sovereignty – balance is that if one gives immunity, it can give any immunity it wants, but every other jurisdiction can still prosecute you as long as they recognize that your testimony is protected by the use-fruits 1964 (duel jurisdiction).  Still leaves door open to prosecute.  8 yrs later couldn’t say it is insufficient in single sovereign case. Ct essentially said use-fruits is const and don’t have to go further. Can still prosecute witness based on independent evidence

· Burden is on the gov’t to show that the evidence was attained independently if the person is offered immunity. 

· Note – if given immunity – you can’t volunteer information and get immunity.  The immunity is only for information that the gov’t sought.

Confessions

· In applying DP the Cts generally focus on three factors:  

(1) actions of the police; 

(2) the characteristics of the defendant, and 

(3) circumstances surrounding the confession.

· Misrepresentation to the D about evidence relating to the case factors in the totality of circumstances, but is not dispositive.  – misrepresentation of law v. facts.
· 1884 – Hpt v. People of Territory of Utah – original rule was a common law rule, evidentiary rule adopted by Sct – that statements made, induced by promises or threats or inducement of any sort where out – non-usable.  

· 1897 – Bran – can’t use statement made in nova scotia – would have violated self incrimination – first time notion that confession could be compelled and violate const right of no self incrimination

· privilege was not binding on states until 1964 

· Sct got concerned when it found out States were engaged in abusive tactics against minority suspects.  Sct created a DP limitation on the use of confession.  Fundamental fairness notion.  It is fundamentally unfair to use a confession that is attained involuntary from a suspect.  Rationale – reliability and human dignity. 

DPC – involuntariness

· Brown v. Miss 1986. In confession after being held until talk.   

· Voluntariness – depends on free will not being overridden to a certain extent.  Totality of the circumstances – sleep, food, phone, attorney, etc… hard to decide when you cross the line.  

· Keeping person for hours didn’t count, no lawyer, no food, no family – all ok, but not clear as to what line was that had to cross to become involuntary – but court would do it

· Spano v. NY (1959) – indicted defendant confesses.  

· Guy in a bar having a beer and a bully beat the hell out of Spano – so, he staggered out, got a gun, then shot and killed the guy. Spano panicked, left the bar, got indicted, turned self in during evening and they interrogated him about what happened – he said he didn’t want to talk, held over night – cops played mind games, finally he confessed. 

· Sct – majority went through a totality of circumstances - D was young – 25-years-old, foreign born, junior high education, unstable, inexperienced in criminal law, skilled questions, officer Burno and false statements

· Held: massive overnight interrogation of an indicted D violated DP, when cops ignored D’s repeated requests for his lawyer and used a “false friend” of D’s to get him to confess under fear of hurting his friend.

· Totality of circumstances standard – hard to define.

· This is what court was doing from ‘36-’59.  Ct didn’t like to uphold what the cops were doing. 

· Reliability – we don’t just mean whether someone is guilty of the act – there is no doubt that Spano did it, the question is what is his state of mind.  Therefore, any words cops put in his mouth can be deadly

· Today the DP, voluntariness test is a part of our law – cannot use coerced confession for any purpose. Violates DP. We have moved beyond the totality of circumstances test in major ways.

· Today, we get less protection than in 1900’s – when gov’t couldn’t seize mere evidence, or books and papers, b/c then contents were safe, couldn’t trick you or offer inducement to get you to talk. 

· Now, court would allow a certain amount of trickery – hey, we have this evidence (even if don’t), not seen as involuntariness, cops can work sub-consciousness of suspect to get to talk

Threat of physical violence makes statement involuntary

· AZ v. Fulminante –arrested for alleged child abuse – gov’t informer in jail says you know what they do to child molesters in here? I’ll protect you if you tell me.  He then told cops.  

· Majority, it is coerced.  One thing still good law – threat of physical violence that produces statement will make it involuntary. Actual violence not needed

· CO v. Connelly – focus is on police conduct not sub-consciousness. Connelly confessed to a murder, moved to suppress on words of g-d that made him talk.  

· Sct said a person who gave incriminating statements to the police under the “coercion” of his own mental illness could not claim a violation of DP, b/c no state action connected to pressures experienced by D. 

· Not dispositive, a person must be mentally competent to waive Miranda. If cops take unfair advantage of someone knowing they are susceptible, then might be coercion. Here cops didn’t know about D’s mental illness until after confession – no DP violation.
Federal Standard
If confess b/4 6 hr limit, ok.

· Mallory v. US )1957) –18 USC Section 3501. If after limit the confession is out, unless can show unusual circ. McNabb no longer good law – if over 6 hrs then comes into play.

· 5th applicable to the states.  

Once D is indicted and invokes 6th Rt to counsel cops can’t interrogate w/o atty present

· Massiah v. US – held 6th amend violation where gov’t used an informant, who had been indicted along with Massiah, to elicit incriminating statements from him while the two were free on bail and awaiting trial.  All indicted D’s possess a 6th amend rt to consult with counsel after indictment D gets lawyer’s help –in adversarial proceedings.  Cops can use D’s statements against others or D in other trials, but cannot use D’s own self-incrimination. 
· Miranda v AZ (1966) Miranda (5-4) – procedural prophylactic safeguard to guarantee the D’s rt to remain silent in face of custodial interrogation.  Not automatic like 6th.  D must invoke Miranda rights

· HELD: “Prosecution may not use statements. Whether exculpatory or inculpatory. Stemming from custodial interrogation of the D unless it demonstrates the use of procedural safeguards to secure the privilege against self-incrimination.”   

· “CUSTODIAL INTERROGATION.  Questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom or action in any significant way” POLICE DOMINATED atmosphere.  Must have custody to have Miranda rights:

(1)  right to remain silent

(2)  anything you say can and will be used against you

(3 ) Right to have an attorney present during any question… appointed if indigent 

· nothing in 5th infers lawyer should be available at immediate arrest.

· Cops now ask if you understand the rights – and then will you talk to me – waiver must be knowing, voluntary, and intelligent.  So, cops want to make sure they give the warning and person acknowledges understanding. Bright line rule – once warnings out there – confession good.

· Now, no longer heavy burden all person has to do is talk and it’s over.

· Sct – No distinction b/w inculpatory and exculpatory statements
· Ct rejects notion that privilege against self-incrimination doesn’t stand in station house – realizes same as if in hands of judge

· Can invoke Miranda rights at anytime prior or during questioning. 

Miranda - consider these factors:
(1) Were the warnings given? Covered in a meaningful manner

(2) Is the D in custody? Not routine traffic stop or voluntary appearance at police station

(3) Were D’ statements made in response to interrogation? If the cops reasonably could have known that their actions would elicit an incriminating response

(4) Can the confession be used for impeachment? 

Types of interrogation not allowed:

· Placing suspect in isolated and unfamiliar surroundings; displaying an air of confidence in his guilt, minimizing the seriousness of the offense, interrogating persistently, Mutt and Jeff routine, fake lineup, telling suspect silence indicates guilt, advising suspect to save himself and family time and money – confess.

Miranda fails to tell suspects

1 - What happens if he does remain silent.

2 – don’t tell you that you can stop talking once start. 

· Dickerson v. US – (2000) – (7-2) – 3501 lasted for 30 years – Nixon to Clinton – refused to rely on 3501, pretended it didn’t exist.  4th Circuit raised issue on its own – US Atty didn’t want to rely on it, but court used it.  Both D and Gov’t argued Miranda applied and court shouldn’t look outside it. Amicus argued for statute.  Lower, ct held statute overruled Miranda.

· Chief Justice writes for 7, Scalia and Thomas dissent

· CJ said it is true that we have referred to Miranda as a prophylactic rule, but we never said it wasn’t a const required rule.  Therefore Miranda const rule, and Cong can’t overrule it and 3501 does not overrule Miranda.  

Limiting Miranda

Using statements for impeachment purposes don’t violate Miranda

· Harris v. NY –five yrs after Miranda decided.  No Miranda given to suspect – he makes statement, goes to trial.  The statements made in violation of Miranda are suppressed and gov’t offers it for impeachment.

· OR v. Hass – Cop gives, but violates Miranda to get statement – can use it to impeach.

· James v. IL- no impeachment of mere witness through evidence obtained in violation of 4th – applies to Miranda equally.

No use of  post arrest silence for impeachment after warnings.

· Doyle v. Ohio – Warnings never say what happens if you stay silent. To use silence against D would violate DP not 5th. Fundamentally unfair to warn that a person has the right to remain silent and then use it against them.  

Use of pre arrest silence for impeachment is valid.

· Jenkins v. Anderson- crime committed, suspect on run for 2 wks, then turns self in and claims self-defense.  Gov’t claims you could have come forward earlier and uses silence and fact that didn’t as indicative of guilt.
After Arrest, but before Miranda

· Fletcher v. Werr – Doyle doesn’t apply when a D is impeached w/silence that occurs after he is arrested, but before he receives Miranda warnings. Arrested and cops wait to give warnings, if you don’t confess right then, and you testify at trial, Prosecution can use your silence before the Miranda warnings against you. 

· Now, no one really has a right to remain silent if they want to insure they won’t be impeached at trial.

If Miranda violated – statements are out, but not fruits – prophylactic.

· MI v. Tucker – inadequate warnings – not told right to lawyer, his confession was suppressed, but he led cops to Henderson – which if 4th would be out under fruits.  Court says it is prophylactic so no violation. Deterrence enough to keep out confession. Scalia dissents 

· Can still be invalid if the second Miranda warnings are violated – ie coerced conf. 

If first Miranda is invalid or not given, a second mirandizing can be valid.

· OR v. Elstad – go in house don’t give warnings and kid confesses. Then go to station, give warnings, and kid confesses again.  If police violate Miranda during initial interrogation, a confession following a subsequent proper interrogation is not an inadmissible “fruit” of the first violation – ok to use second.

Emergency / Public Safety Exception

· NY v. Quarrles – Shortly after midnight, police find a rape suspect in a grocery store, supposedly armed.  When they approach the man in the store they arrest him, but his gun is not there – cops ask him where is the gun before Miranda rights given.  

· At minimum they can do a terry stop, but once he flees plus victim’s statement – gives them probable cause.

· If he was just shopping and they walked up to him?  Different issue.  

· We would want to know more about her condition to verify report.

· Sct – this is minimization of harm to others – not mere evidence gathering, so ok.

· Sct – seems to leave open possibility that cops can question suspects in emergency or certain situations without losing the right to gain evidence.

· Ex investigating a past crime – doesn’t matter when they make statement, but here it does matter.

Custody – can’t figure it out just by place anymore

Must ask how person came to be there and what were the circumstances – did they show force, how many cops were present

· Miranda applies to custodial interrogation not all questioning by cops. 

· Needed when person is arrested or deprived of freedom in a significant respect

You can be detained for Miranda purposes in you house

· Orozco v. TX – if cops come in and dominate your own home – it will be custody.  

· If cops or IRS comes and says we would like to talk to you and you let them in and talk that is not custodial interrogation. 

In Jail is custody for interrogation purposes

· Mathis v. US – Sct- when someone was in jail when cops come in - custody.  

· Lower courts have been reasoning around this decision, holding that a cop coming to talk to someone in jail isn’t imposing on them some new regime.  

Questioning at station does not always mean custody for interrogation purposes

· OR v. Mathiason and CA v. Beheler- just as you might be in custody in your house, you are not necessarily in custody b/c you are being questioned at the station.

· If you go down to station and talk to cops, they don’t have to give you Miranda – after all it is a police dominated atmosphere – but it is like your house – invited v. forced in or forced to be there.  

Custody is measured by objective test

· Stansbury v. CA – Impt case – Sct custody is measured by an objective test

· Ex. if cop already decides he has probable cause and person is going to be arrested the cop doesn’t have to give Miranda, he can try to get person to answer questions and that will be voluntary.  Miranda only has to be given once person in custody – not req that cop arrest asap or refrain from asking questions just b/c the officer has subjectively decided he is going to arrest
· If cop has warrant for arrest he can walk up to suspect and see if he will voluntarily talk, but if cop takes out warrant and wants to ask questions must mirandize.

· If person not arrest and not given Miranda and person doesn’t answer cops questions this might be used as impeachment if D wants to testify at trial

· Berkemer v. McCarty- Marshall opinion – don’t get Miranda warnings when there is a terry stop. 

Interrogation

Trickery or promises don’t make a statement involuntary pertaining to DP test. Asking 

question won’t violate DP – Miranda different focus.

· RI v. Innus – suspect in shooting of taxi driver, police caught him, arrested, and he gets three sets of Miranda warnings.  Cops told not to question him, b/c he has invoked his right.  They get in wagon and on way to station – one cop says to the other – you know it would be a shame if a handicap kid finds the gun and kills someone by accident.  Inus says hey, I’ll show you where the gun is.  Why would he care about kids? Who knows? 

· RISct says we know exactly what happened, cops were playing on guys sympathy and while statements not directed at him officially, it was clearly an attempt to get him to talk.  Isn’t state supreme court closer to own cops then US Sct?

· Sct – says no, they were not having this conversation in an effort to induce guy to talk – he happened to hear it and he burst out. 

· Question is: how do we come out on this.  Three scenarios that we can use:

1 – despite 3 sets of Miranda warnings, and directions not to question him  - asking where gun is would violate Miranda

2 – officer looks at Inus and says it would be great if we knew where the gun was? Does that call for response? Is it interrogation? Sure they want response

3 – police say same as 2, but looks at other officer? Then cop didn’t speak to him at all – intended to get him to respond? Probably.

4 - Instead cop goes through girl finding gun scenario – was that a way to get him to speak. 
· Test is objective – under the circumstances would a reasonable person say that the cops were trying to get him to talk.  
Interrogation defined by Sct - “express questioning or its functional equivalent” J. Stewart.

· His test is “any words or actions on the part of the police other than those used while normally arresting and taking in to custody that the police should know are likely to elicit an incriminating response.”

· AZ v. Mauro- (5-4) unusual case – husband and wife - wife says she wants to talk to husband.  Police don’t want them together – so allow it with cop in the room, within hearing distance.  Wife agrees – so cop in room and tape recorder too. 

· Husband says incriminating statements – this was interrogation, but not by police – is was one spouse to the other. 

· Cops didn’t coerce her – tell her to get him to talk - to be their agent – if she was agent of cops then it would be interrogation.  

If cops put you in situation where it would be suspicious not to talk - interrogation

· Edwards v. AZ – D is in custody and cops take co-d’s statement and play it for D.  He starts talking – is that interrogation? This is example of conduct

· Sct held it is interrogation – objectively cops put him in position where he had to say something – if he sat there it would be suspicious.

Routinely asked “booking questions” are acceptable – id, age, height, medical condition

· PA v. Muniz – date of 6th b-day. Case calling for testimonial interrogation.  The cops also asked booking questions

Undercover cop can talk to person – terry stop on street, no Miranda needed

· IL v. Perkins – undercover officer talks to person – not custodial interrogation. 

· Not police dominated atmosphere – D never knew he was a cop. 

Waiver of Miranda.  This is gone. If you give them warnings and they talk it is over – all waiver.  Zero burden now, just prove you gave warnings and they talked after. 

· CA v. Prysock – court wanted to make clear there is no ritualistic or talismanic incantation required.  

· Duckworth v. Eagan- police gave a set of warnings, but added that we don’t have a lawyer, if you want one we don’t have one and you’ll get one when you go to court.  

· Sct held that was fine – accurate information.

· Tague v. LA- rare case where waiver not found, idiot officer. Cop came in and he said he didn’t remember what warnings he gave D.  Court said you can’t prove waiver if you can’t prove you gave the Miranda warnings. 

· CO v. Connelly – voluntariness of waiver – focus on police.  He heard voices, the cops didn’t tell him to talk, so voluntary.

· Question as to whether it was a Voluntary, intelligent, knowingly waiver, though. 

· Suspect must understand the warnings to have an intelligent waiver. Usually comes up in foreign language issues. Warnings can be given in any language. 

· CN v. Barrett – cops give warnings and D says he will talk and have oral conversation, but he won’t make a written statement – cops talk to him and he confesses.  He later claims not a valid waiver. 

· Sct said waiver is found if cops abide by conditions set by suspect. He waived his right not to make an oral statement, but not written. Ok.

Cops can ask about other crimes – waiver to anything said

· CO v. Spring – D arrested for one crime, during interrogation they asked him about another.  “anything” he said could be used against him

· if he says he will talk that is it – waiver.  Suspect doesn’t have to know all charges

· once say willing to talk can revoke that at anytime.

Waiver ok even if cops lie to lawyer
· Moran v. Burbine - Suspect is arrested and held at station house, sister hires lawyer and lawyer calls cops and says he represents guy and if you are going to question him, I want to be there. Cops say will question tomorrow and cops question that night and guy confesses.  Establishes voluntarily, knowingly, and intelligent waiver.

· Waiver focuses on individual not other people

Miranda invocation of rt to silence can wear off after time.  “don’t want to talk”

· MI v. Mosley- invoked right to remain silent pertaining to robberies, another group of cops comes and mirandizes and wants to talk about homicide – this time he talks.

· The only right Mosley invoked – he said I don’t want to talk to you at this time, but later possibly.  Sct holds that after a period of time applies – the pressure of the first is gone you can ask again and get a valid waiver.  It is very important as to what suspect says.

· Ct didn’t set time limit – but two minutes not enough – two hours ok. 
Rt to lawyer can only be waived if suspect initiates conversation with cops

· Edwards v. Az – If suspect says he wants a lawyer the only valid waiver is where the suspect himself initiates.  Word lawyer makes huge difference. Client feels that can’t face interrogation w/o aid of lawyer. To waive right D must:
(1) initiates the conversation first
(2) knowingly an voluntarily comply with waiver
(3) or have counsel provided. 

· goes beyond what is said in Miranda – Edwards – gov’t has heavy burden to show waiver (not in M).

Suspect initiated conversation – depends on circumstances

· OR v. Bradshaw – when does suspect initiate conversation.  Suspect asks for a lawyer – cops put in car. While driving suspect asks officer “what is going to happen now.” So general that cops response is you’ve asked for lawyer and we can’t talk unless you want to waive. D waived, they talked.  Held, suspect initiated.  

· On the other hand - asking for drink of water is not initiation. 

Suspects request for an attorney must be unambiguous

· Davis v. US – Sct. (5-4) cutting back a bit on Edwards.  Suspects request for a atty has to be unequivocal. “I want a lawyer.” No requirement of the police to clarify the ambiguity.

· Smith v. IL – cop asks do you want a lawyer – “uh, yeah I would like that” is a request for a lawyer.

· Subsequent ambiguous statements irrelevant.

· Most cops say do you want to talk to me – never mention lawyer. 

Under Miranda, once you ask for lawyer – not offense specific - for all suspected crimes

· AZ. V. Roberson -Cops can’t question you about any offense, unless initiated by suspect.  

· Doesn’t matter if new police officers – if state and then FBI doesn’t matter 

· If do question you, violation of Miranda, but maybe able to get impeachment statements and fruits of poisonous tree.   Compare with Mosley.

· Cops can inform of a separate investigation as long as no interrogation. 

· Most courts say that suspect can’t give himself the warnings.  

· Cops don’t have to give warnings right away.

· Until cops seek to interrogate you and until you actually say you want a lawyer the Edwards rule doesn’t kick in.  Can’t claim until cops interrogate

· Minnick v. MS – once request lawyer – he must be present for gov’t to initiate questioning again. 
· Miranda’s right to counsel – (saltz odd to have under 5th) This warning is not about 6th amend rt to counsel – it is a 5th rt, exists solely to protect the privilege against self incrimination

· M warning for right to counsel – provides greater protection than 6th, which is in the Const.  

· Miranda right to counsel applies to all offenses

· 6th – offense specific
6th Amend Right to Counsel (Massiah)

· Right of counsel explicitly set in amendment.

· Applies at trial – any critical stages of proceedings 

· any time you can lose a right or advantage in ct, b/c you are not an atty - ie  Prelim hearings, suppression motions…etc.

· When ever prosecutor is facing you, there is a rt to have atty to equalize situation

· Massiah v. US – (1964) Preceded Miranda.  5 years before this case, the Ct did its last major confession case in spano – being questioned w/o atty, so involuntary.  Totality of circumstances test applied.  

· Massiah – looks to the 6th amend.  Colson wants to cooperate against Massiah if you give me a break.  Cops bug Colson’s car, record drug exchange by cops

· No 5th problems relating to Miranda, b/c D was not in custody and Colson undercover – not a police dominated atmosphere either.  

· Sct – for first time holds that Colson and Massiah’s conversation violates the 6th.   

· Sct held that Massiah had been charged, he is the D and it violates the 6th to deliberately elicit statements from someone who has been formally charged.  Also  found a 5th violation, self incrimination by gov’t agent – can use statements in other proceedings against D or co-conspirators.

· Escobedo v. IL- (1964, pre-miranda) D arrested, not formally charged, taken to station house, cops focus attention on him, cops say hey if you just talk we will let you go. He says ok, and then they keep him.  

· Sct – right to counsel prior to someone being charged for the crime. Noteworthy b/c it came before Miranda – showed cts readiness to give suspects rights.
·  Note today that - No rt to counsel until Charged.  Only accused has 6th Rights.
· Moran v. Burbine – cops lie to atty, say won’t interrogate until tomorrow and do anyway.  

· Sct – reinterpret  Escobedo to 5th Amend case – Escobedo has no life.

Back to Massiah

· Brewer v. Williams – 11 year old girl supposedly kidnapped by escaped mental detainee Williams. D given Miranda, told not to talk by lawyers.  He was arraigned by court in murder of girl.  Lawyer tells cops can’t question.  Cop tells Williams not to answer, but gives Christian burial speech.  Williams asks cops about clothes and shoes and then takes cops to where body is buried.  

· Atty General of Iowa was asking Sct to overrule Miranda

· Atty general of Iowa conceded this was interrogation – Massiah isn’t interrogation, but whether deliberately eliciting statements.  

· Held, moment he was taken in court and informed he was charged, that is same as indictment – he was a formal D and under Massiah the gov’t can’t elicit statements without violating his right to counsel.  

· Maj held (5-4) violates Massiah – cops played on his emotions, separated from lawyer.  He did NOT knowingly and voluntarily give up 6th rt.

· Today, once he said he wanted a lawyer that would be the end of the matter – Could have raised a 5th and 6th claim as to lawyer. 

· Ct footnote - although didn’t discuss body being allowed as evidence – inevitable discovery would have found it. Conviction overturned, but evidence might still come in.

· US. v. Gouveia- No rt till charged – emphasized

Psychologocal examination – counsel needs to know, but doesn’t have to be present.  6th Applies. Medical exam different than law enforcement examination

Since Massiah - scope of 6th right

· ME v. Moulton – D is arrested and charged for crimes, cops suspect D involved in other activities as well, so they get a cooperating witness to question him talking other crimes – cops explicitly tell informant not to question D about charged crimes.

· Sct – when gov’t sends people out to talk about related crimes – you can’t separate them out – person already charged and if get more information about charged crimes can’t use it – but as for uncharged crimes can use info gained.  No 6th right to uncharged crime. Here the gov’t “should have known” that discussing other crimes were likely to touch on crime charged.
· After the attachment of D’s 6th Amend rts, cops may not knowingly exploit an opportunity to confront the accused w/o counsel present.

When is informant gov’t agent in violation of 6th Rt

· The question is whether there is a prior agreement b/w the state and the informant concerning the obtaining of information.  

· The fact hat the state creates a market for information would not make every informant a state actor, however, if the state agrees in advance, implicitly or explicitly, that the informant will obtain information, the he is a state agent. 

If violate Massiah – 6th Const. Rt, then get broadest possible remedy – suppression of  information and fruits.

Miranda waiver sufficient for 6th Amend waiver as well  - Patterson v. IL.

· Hypo: Consider Massiah – arrested / indicted, b/c indicted rt to counsel. D out on bail.  Instead of using Colson as undercover guy, suppose FBI sends agent to Massiah’s home and FBI is invited in and agent gives Miranda warnings and Massiah still says willing to talk and gives damaging statements

· No Miranda Issue -   no Edwards issue, b/c not in custodial interrogation

· Right to Counsel – 6th – Sct – If waive 5th Amend Miranda rt to counsel also waive 6th Amendment rt to counsel. 

Two exceptions to waiver of Miranda waiving 6th as well

· Burbine- cops lie to lawyer – if D had been indicted and lawyer lied to, we would have said D has to separately waive 6th A rights

· Perkins – undercover cop, doesn’t violate Miranda – can’t have dominated atmosphere if don’t know – No 5th violation.   However, under 6th, if you don’t know talking to gov’t official – then 6th violated. 

Once D requests counsel under 6th Amend – cops can’t question unless D initiates

· MI v. Jackson – D requested counsel at arraignment 

· Sct – once you say you want a lawyer the Edwards rule applies to 6th A (ct.) just as to 5th (cops).  Cops can’t knock on your door – you have to initiate

6th is offense specific regarding request for counsel

· McNeal v. WI
· Under Miranda if say want lawyer after Roberson can’t question you about anything – 5th invocation is not offense specific – for all purposes

· 6th - only applies to those charges already brought.  So, when magistrate reads charges and asks if want atty – that is invocation of lawyer for that offense only.  So, if released on bail the gov’t can go out and question you about other offenses, no problem.  6th A only attaches to charge made.

· Can’t invoke Edwards until cops give you Miranda and you say you want a lawyer under interrogation circumstances. 

Ask – when asked for lawyer and where

· Before magistrate – Jackson limited by McNeal – 6th

· In interrogation – Edwards – 5th

· TX v. Cobb (2001) 5-4 – how do we define crime charged. 

· Cobb charged with burglarizing house, killed mother and kid to hide crime. Cops arrested him for burglary –indicted – but same burglary in which deaths occurred, then after found bodies arrested for murder.  Gave Miranda, he waived rights.

· Sct – what was the scope of his Massiah protections.  Ct said murders not charged, burglary – therefore, no 6th right and cops could go out and try to get statements from him w/o violating 6th rt

· Massiah purposes – if convicted or acquitted could you be charged with another crime – then separate offense.  Limited to only crime charged, not same transaction or same offense.

· Same offense means exactly the same crime

· Blockburger offense – elements have to match up. If each has an element other doesn’t, then different. 

· Impt – if person charged w/one offense of many – cops can use undercover agent to get info about other crimes, b/c won’t violate Massiah. No violation of Miranda, b/c not police dominated. 

Cops question you in violation of right to attorney under 6th Amend

· MI v. Harvey – you can use the statements for impeachment purposes – MI v. Jackson rt to not be questioned once ask for counsel under 6th derives from Edwards which is a prophylactic measure from Miranda; therefore, can be used as impeachment.

· Distinguish true Massiah violations from MI v. Harvey.  If true Massiah violation – charged and tricked into making a statement – can’t be used.

· Ct believes that you have a 6th right to counsel in any confrontation with gov’t when they charge you

· Separate Miranda from Massiah and w/in Massiah - Jackson to understand 5th and 6th. 

Post- Charge Identifications

· Wade – Gilbert Rule- post indictment line-up conducted in absence of lawyer, and without valid waiver violates the D’s 6th Amend rt to counsel. 

· Counsel is to be present in a passive observer status

· Substitute counsel can fulfill requirement

· Per se excluded if post indictment, pre-trial identification w/o counsel. 

· In-court identification from same W can be allowed if verified by independent source. 

· Adversarial proceedings include: indictment, arraignment, preliminary hearing, or information

· Rule doesn’t apply to counsel-free out-of-court identifications that occur prior to indictment or formal charge.  Kirby v. IL. 

Photographic Identification

· US v. Ash – D has no right to counsel at a photographic identification conducted either pre- or post- indictment.  Photo displays don’t require the actual presence of D, therefore, no adversarial proceeding b/w D and prosecutor. 

· Ash applies to video identifications as well. 

To invalidate ID process D has burden and must show:

· ID procedure was impermissibly suggestive, and 
· Unreliable under the totality of circumstances

· Exigent Circumstances exception – Stovall – wife dying and bring D to hospital. Although suggestive procedure was only available alternative. 

· Identification can be admitted even if police suggestiveness is found – must be considered under the totality of the circumstances and whether independent evidence collaborated identification. 

· Street identification is seen as suggestive, but necessary. 

· Factors to determine if police activity was impermissibly suggestive and affected identification:

· Degree of police suggestiveness, opportunity to view, degree of attention, accuracy of the description, level of certainty, time b/w pre-identification opportunity to view and the identification itself, character of the witness. 

The History – Right to Counsel – 6th Amendment
6th Amend requires counsel in all federal criminal cases unless the D waives counsel

· Johnson v. Zerbst (1983).
· Various cases held, however, that there was no universal requirement that states appoint counsel in all criminal cases.
Sct held that in light of the totality of the circumstances counsel was required.

· Powell v. Alabama (1932), the Scottsboro case, eight black men, some juveniles, were charged with raping two white women in a railroad car.  The state trial judge appointed the entire local bar to represent the defendants, who were tried in three separate groups.  An out-of-state lawyer agreed to help, but would not take the lead in the defense, probably because of unfamiliarity with local procedure.  All of the defendants were found guilty and sentenced by three juries to death. Sct – unconst under totality of circumstances. The Court did not hold that counsel would be required in other cases.

Court indicated that no absolute right to counsel existed.  

· Betts v. Brady (1942), the Court sustained a conviction for robbery even though the state trial judge refused to appoint counsel.  In subsequent cases, however, the Court found that defendants were denied due process when counsel was not appointed.

Gideon v. Wainwright (1963)
· Court overruled Betts and held "[t]he right of one charged with crime to counsel may not be deemed fundamental and essential to fair trials in some countries, but it is in ours."

· Gideon was a felony case.  

· Argersinger v. Hamlin (1972) held that "absent a knowing and intelligent waiver, no person may be IMPRIOSONED for any offense, whether classified as petty, misdemeanor or felony, unless he was represented by counsel at trial."

· Felonies are often defined as crimes punished by more than a year in prison or by death.  

· The right to jury trial extends to crimes punishable by more than six months in jail or prison.  Thus, there is a right to jury trial in serious misdemeanor cases, but not in all such cases.  

· Scott v. Illinois (1979) that Argersinger would be confined to its holding that a person could not be imprisoned unless he or she had been provided counsel or counsel had been waived in a misdemeanor or petty offense case. 

· Majority held Argersinger proved to be workable, but that any extension would be confusing.  

· Dissenters argued that if a trial was unfair, as Argersinger concluded that it was unless a defendant had counsel, it remained unfair whether the defendant was imprisoned or fined and suffered the stigma of a criminal conviction.

·  Can a trial be fair and unfair at the same time?  

· Suppose a defendant has not had counsel.  At the conclusion of the case, if the trial judge wants to put the defendant in jail for 10 minutes, Scott and Argersinger forbid this because the defendant would be deprived of liberty without due process (namely, counsel).  

· Yet, the defendant can be fined or placed on probation (losses of property and liberty) without being denied due process.  

If a defendant was denied counsel in case 1, may be punished more severely in case 2 as a repeat offender.  

· Baldasar v. Illinois (1980) - Baldasar was first convicted of misdemeanor theft without appointment of counsel to represent him.  Subsequently, he was prosecuted again, this time with counsel.  Under IL law, the maximum sentence for the second crime would have been a year, but the maximum increased for a second offender.  A second offender would be treated as a felon.  Thus, Baldasar could have been sentenced to two years for the second conviction because there was a first conviction that was obtained when he had no counsel.  

· Is it permissible to increase a period of incarceration on the basis of an uncounseled conviction?  

· Four Justices said yes, because the first conviction was valid under Scott.  

· Four Justices said no, because Scott itself recognized the unfairness of making a defendant serve a minute in jail on the basis of an uncounseled conviction.  

· One Justice (Blackmun) opted to reiterate the argument he had made in Scott, - that D had a right to counsel in any case in which he or she also had a right to jury trial--i.e., when a statute provided a potential punishment of more than six months. Since Baldasar faced a potential punishment of a year in jail when first tried, J. Blackmun agreed with the four Justices who found that his rt to counsel was violated when he was subjected to increased punishment
· After Baldasar, there were five votes to uphold the reliance on an uncounseled conviction under some circumstances

· i.e., when the defendant's first conviction was for a crime not punishable by more than six months in jail--but not under other circumstances. 

The Supreme Court overruled Baldasar in:

· Nichols v. United States (1994).  Nichols was convicted on a DUI offense, a misdemeanor for which he received no jail time.  He later was convicted of a federal drug felony and received an enhanced sentence as a result of the prior DUI conviction. 

· CJ Rehnquist wrote for a 5-3 majority that (n uncounseled misdemeanor conviction, valid under Scott b/c no prison term was imposed, is also valid when used to enhance punishment at a subsequent conviction. 
· Souter concurred in the judgment, concluding that the federal sentencing guidelines could use a prior uncounseled conviction to enhance sentence because the enhancement was not automatic.  

· Justice Blackmun, joined by Justices Stevens and Ginsburg, dissented and argued that logic required that a conviction that is invalid for imposing a sentence for the offense itself remains invalid for increasing the term of imprisonment for a subsequent conviction.  Justice Ginsburg also wrote a separate dissenting opinion.

A suspended sentence that may end up in the actual deprivation of a persons liberty may not be imposed unless the defendant was accorded the guiding hand of counsel in the prosecution for the crime charged.  

· Alabama v. Shelton (2002) holds, 5-4, - Shelton represented himself in a misdemeanor prosecution for assault.  He was convicted and sentenced to serve 30 days in the county prison, but the sentence was suspended and Shelton was placed on two years probation.  He appealed his conviction

· AL Sct held that the sentence was a term of imprisonment under Argersinger and Scott.  

· Sct agreed.  The dissenters argued that until a jail sentence is sought to be imposed, imposition of a sentence that is suspended does not trigger the right to counsel.  They suggest that the state could choose to retry the defendant with a lawyer and enforce the sentence if he is convicted.
· Gideon and its progeny incorporate the Sixth Amendment and make it binding on the states.  At the same time, the limits that the Court has recognized apply at both the federal and state levels. 
Scope of the Right to Counsel
· Conn v. Gabbert, 526 U.S. 286 (1999), the Sct found no violation of DP when an attorney was served with a search warrant and searched while his client was questioned by a grand jury.  

· Rehnquist’s opinion stated: ( grand jury  witness has no constitutional right to have counsel present during the  grand jury  proceeding,  United States v. Mandujano, 425 U.S. 564, 581, (1976), and no decision of this Court has held that a grand jury  witness has a right to have her attorney present outside the jury room. We need not decide today whether such a right exists, because Gabbert clearly had no standing to raise the alleged infringement of the rights of his client Tracy Baker.
The accused has a right to counsel after being formally charged at any (critical stage of the proceedings.  

· Generally speaking, a critical stage will include any stage in which courts are asked to rule on factual issues at the trial level.  

· D is entitled to be represented at suppression hearings and at most pretrial proceedings.  See, e.g., Coleman v. Alabama (1970) (preliminary hearing). It is probably true that the D need not be physically present at every proceeding, although the D has a right to be present at all stages of a trial.  The rt to counsel applies in all trial and pretrial proceedings before the trial judge.  It might be permissible for certain submissions to be made in camera--i.e., w/o the other side seeing the submission.  Such proceedings are exceptional.

· D’s rt to counsel in investigative stages is unusual.  The Wade case was restricted in Kirby and the right to counsel was rejected in Ash.  
· Kirby – once gov’t has signaled that it has committed itself to prosecution rt to counsel applies. 
· Miranda recognizes the right to counsel as a protection for the privilege against self-incrimination, not b/c counsel is usually required in investigations.  

· In both Wade and Miranda, the Court recognized that counsel might not be required if other protections were provided that assured fair identifications and interrogations. Massiah is the most difficult investigative case to place in perspective.

· The right to counsel at the trial level extends to sentencing (Mempa v. Rhay (1967)

· Sct recognized that Gideon "clearly stands for the proposition that appointment of counsel for an indigent is required at every stage of a criminal proceeding where substantial rights of a criminal accused may be affected."

· Douglas v. California (1963), the Court held that the right to counsel extended to the defendant's appeal as of right to an appellate tribunal.  
· Douglas was limited by Ross v. Moffitt (1974), which held that the right to counsel did not apply to discretionary appeals (e.g., certiorari petitions to the Supreme Court or to state supreme courts in jurisdictions that have an intermediate court of appeals). 

· Anders v. California (1967), discussed again by the Supreme Court in Penson v. Ohio (1988), required an attorney for a defendant to file a brief setting forth anything in the record that might support an appeal before seeking to withdraw on the ground that there are no good grounds for appeal.  

· The appellate court was required to appoint counsel to argue an appeal if it found non-frivolous issues were presented.  

· Smith v. Robbins, 120 S. Ct. 746 (2000), the Court held that the Anders procedure was a prophylactic one and the States are free to adopt different procedures, so long as those procedures adequately safeguard a defendants right to appellate counsel.  The Court upheld a California procedure in which an appellate counsel, upon concluding that an appeal is frivolous, files a brief with the appellate court that (1) summarizes the procedural and factual history of the case with citations to the record; (2) attests that counsel has reviewed the record, explained his evaluation of the case to the client, provided the client with a copy of the brief, and informed the client of his right to file a pro se supplemental brief; (3) requests that the court independently examine the record for arguable issues; and (4) expresses availability to brief any issues that the court desires briefed.

· When a defendant has a rt to counsel that means the rt to effective assistance of counsel – not any law school graduate. 

· Flowing from the cases holding that there is no right to counsel in discretionary appeals is the notion that there is no right to counsel in post-conviction proceedings.  

· Murray v. Giarratano (1989), a plurality of the Sct held there was no right to counsel in a habeas corpus proceeding arising from a capital case.  Justice Kennedy concurred in the judgment and noted that all Virginia prisoners were able to secure counsel.

· Sct recognized a limited right to counsel in parole or probation revocation proceedings
· Gagnon v. Scarpelli (1973), it relied upon the due process clause rather than upon the 6th  Amend. Whether or not counsel is required is determined by a totality of the circumstances, the same test that the Court used in Betts.  

Self-Representation and Counsel of Choice
· Some defendants do not want counsel; they want to represent themselves.  There is a constitutional right to self-representation, recognized in the Supreme Court's decision in Faretta v. California (1975).  

· Self-representation is outside the scope of this course, 

· In Martinez v. Court of Appeal of California, 120 S. Ct. 684 (2000), the Supreme Court held that a defendant had no federal constitutional right to represent himself on direct appeal from his conviction.

· Indigent D’s have rt to counsel in all Federal and all state Felony prosecutions.  In misdemeanor or petty offense cases, atty must be provided only if the D receives an actual jail sentence. 

· Hypo – robbery / chase movie

· Confession, arrest, not agents of police, control of scene…all factors to determine what is of issue – Miranda, self incrimination, eyewitness…

· Note that don’t have to mirandize until custodial interrogation – if just a terry stop – cops can ask what want to, including write down what your remember.  If she is arrested and told to write down what happened – must mirandize. 

Decision Making process for bringing charges against someone

· Discretion we give to cops and prosecutors to act and not act. 

Discretion in Police Action

· Many laws un-enforced and un-repealed

· Easy to indict – question is whether prosecutor wants to do it. 

· Ex. gambling laws – most people don’t want them enforced – poker played at home – we don’t want them enforced. 

· Don’t want to repeal them either

· sodomy statute – not repealed, and not enforced

· Ex. Johnson – spread word that other guy fucked sheep. No evidence – just want to hear him deny it.

· Sale of marijuana by adult to juvenile – what do the cops do – arrest / warn? 

· Most prosecutors have no authority to tell the police what to do.  Don’t always get cooperation b/w the two groups.

· Law enforcement agencies are often uncooperative with each other. 

· Speeding parent – rushing to hospital – most cops won’t ticket, but could

· Potential illegal search that finds drugs – cop believes search is illegal – does he turn the drugs over and let the process go, or destroy the drugs avoiding the suppression problem.

· Most people say turn it over anyway – cop can’t be in position to make final judgment, and evidence even if suppressed can come in to ct in a variety of ways. Also, if cops are doing it to avoid civil liability we don’t want to encourage cops to destroy evidence

· Spousal Abuse – wife refuses to sign complaint

· If cops get domestic violence call – any kind of assault and probable cause, then cops must make arrest. 

· Mandatory arrest – that abuser often takes advantage of the abused, who can’t speak up then.  

· Counter is that sometimes it is an argument where both parties hit each other, but have now reconciled – if cops have PC they have to arrest one or both.  

The charging Decision by Prosecutor

· P’s in their prosecutorial role have full immunity for their job – if they accuse someone who they know to be innocent – no liability.  But, if they investigate on their own and make a mistake, then liable.  

· Federal Tuesday

· In NYC – S. Dist – feds go out and arrest drug dealers and charge with federal drug crimes instead of NY State crimes. 

· Fed – mandatory min 10 years, state could be probation. 

· Why is this fair?  Is it sending a message that feds will prosecute some drug crimes and you don’t know what day it will be – maximize terms, w/o over using resources – 1/7th of you will get stiff sentences and you won’t know which one

· Leona Helmsley – really tough deal.  Fed Tax charge – she overstated deductions, but she already paid millions in taxes – not a huge evasion.  

· Consider the amount of high publicity and deterrence in deciding to prosecute

· Stacey Koon and Lawrence Powell – acquitted in CA State Court, re-prosecuted on federal civil rights trial – AG thought bad result, off b/c of change of venue – federal gov’t saying we care about police brutality. 

· Julia Hiatt Steele – Ken Starr was after Bill. Starr brings out stuff about Kathleen Willey, and Steele was apparently told about it – she denied knowing it and they prosecuted her.  It was her ex-boyfriend who said she had heard.  This is a case that would normally never be brought – charges based on past boyfriend with no corroborating evidence.  

· No reimbursement of Expenses after acquittal.  Now a narrow federal exemption. 

Private Prosecutors

· Young v. US ex rel Vuitton – supervisory Power – give US attorney first shot.  

· What happens when judge wants to charge with contempt and P doesn’t want to prosecute.  Sct said not const decision – Fed Rules interpretation and supervisory powers to make decision.  Held – judge should first go to fed prosecutor, and if he doesn’t want to do it the judge can appoint a private prosecutor.  

· Scalia dissent.  Prosecution is part of executive branch, not judiciary - if p doesn’t want to do it SOL -shouldn’t be judge and prosecutor at same time

P has unlimited discretion not to prosecute

· Federal prosecutor must approve indictment from grand jury.  Some states allow governors to be prosecutors….

Selective Enforcement 

· Allowed, if ordinary discretion.  Prosecutors can chose to prosecute or not to on any given case, but in exercising their discretion they can’t use a const prohibited classification – race, gender, religion, … etc. 

· US v. Armstrong- only blacks get prosecuted for crack violations, saying racial discrimination.  D wants to show all crack cases involve, 24 in area, involve blacks

· Sct held – have to show a discriminatory motive and discriminatory effect to prosecute a specific racial group. In order to get discovery need to show above.

· To show this you have to show that similarly situated D’s were not prosecuted.  You have to show there were crack arrests and person wasn’t charged.  IF can’t show this, then no discovery will be ordered.

· Rare case to meet burden – US v. Jones. 

· Sniper Case – Federal v. State Forum.  

· MD state police arrest the two guys, MD interrogating them and feds come in and take them to VA

· VA has death penalty and MD doesn’t for juveniles

· New VA terrorist law – doesn’t matter who did shooting if terrorist attack

· VA is very efficient in prosecuting death cases.  

· Federal prosecutor must approve indictment, states differ. 

· 5th right to indictment by grand jury – not binding on the states
· ½ the states prosecutor can bring charges on own.  

· In federal cts the prosecutor can bring misdemeanor charges on his own.

· Rare case where burden is met – US v. Jones- prima facie discrimination – have to show not only appears to be racial discrimination, but that you can prove the end result that some people are getting prosecuted and other not.

· District of Columbia – power of US Attorney.  Can prosecute in DC or federal district court.  No separation of state and federal prosecutors. Federal prosecutor decides on his own where cases get tried.

Grand jury

· No one can be indicted for a felony in federal court except by indictment, unless you waive a grand jury.  Constitutional guarantee.

· NOT BINDING ON THE STATES – not incorporated by 14th, even though about half states have state const guarantees that need indictment. 

· A grand jury provides no protection against unjust prosecution – it provides almost zero protection against anything today – which raises the issue of whether we should keep this provision?  Does it matter?

· Runaway grand jury – they get the evidence and they want to charge more people in harsher ways over what prosecutor wants.

· Political role in indictments. To bring or not to bring charges. 

· Originally accusations by jurors, then accusations heard from outside jury, GJ would vote a true bill or no bill

· General rule of secrecy – federal rule does not apply to witnesses

· Racial Discrimination violates EPC in choosing GJ

· Hobby v. US – racial discrimination in selection of foreperson – in federal GJ, no other powers than regular members

· Campbell v. LA- foreperson separately selected – discrimination in selection would violate EPC

· Witness may reveal testimony – Butterworth v. Smith 

· US v. Sells – engineering and US v. John Doe – rule 6(e) prevents disclosure of GJ material to civil division attys but not to those who conduct the GJ investigation (antitrust case). 

Prosecutors and GJ

· Prosecutor

· What evidence to present.  Asks for grants of immunity

· May refuse to sign GJ indictment or Bolle Prosequi – won’t prosecute

· Is the GJ a protection against unjust prosecution

· Costello v. US – can indict on no evidence or lots of evidence.

· Organized crime figure – gov’t couldn’t prove it

· Outgoing US atty indicts based on three circumstantial witnesses, incoming US atty must convict

· D complains that non of the witnesses testified before GJ and the ones that did had no evidence. Ct says GJ doesn’t have to abide by rules of evidence. 

· If indictment seems valid on face then go to trial

· FRE don’t apply to GJ – 1101(d)

· US v. Calandra – illegally seized evidence can be used

· US v. Williams – (5-4) prosecutor doesn’t have to produce exculpatory evidence to GJ. 

Grand Jury and the alternative grand juries

· Investigative powers – indictment powers – protection powers (non-existent now)

Federal grand jury 

· 23-26 people, only majority 12-11 have to agree, need quorum of 16 usually.  Essentially an investigative tool for the prosecutors.  The shield of GJ against unjust prosecution is almost non-existent. P controls all, not adversary, no rules of evidence, “one-sided show,”  rubber stamp.

· Charging function is just a charge – GJ doesn’t have to find guilt. Just to see if there is enough info to place the burden of trial on a person – low standard. 

· Prosecutors control evidence GJ sees, first hand or witness, who to call, doesn’t have to show exculpatory evidence, Prosecutor is not neutral, no hearsay rules apply, no one there to object, secretive, witness has no right to have attorney inside with him, even if atty allowed in – the attorney can’t object – just there to make sure witness invokes privileges in timely fashion. No minimal number of witnesses, can be one person – could be third hand – agent to agent from informant and ok. 

· No judicial review of indictment – grand jurors can indict from own personal knowledge.  

· Sct has not constitutionalized right to indictment by grand jury. 

Alternative to GJ

Information 

· Prosecutor can file a piece of paper in state court

· Fed prosecutors can charge misdemeanors by information. Grand jury only applies to serious cases – generally felony cases.  Where there have been negotiations b/w suspect and gov’t the plea can occur before indictment is handed down by GJ.  D can waive right to indictment by GJ

· Basically identical except “we grand jury charge” or “ we the people of the US”

· In about half states no req’d for indictment – can use information. Where information filed:

· right to preliminary hearing – judicially supervised procedure where magistrate or judge tests adequacy of information. 

· Hearsay evidence admissible in hearing.  Judge instructed to take evidence in light most favorable to gov’t. 

· In theory preliminary hearing is more protective than GJ – but in practice most preliminary hearings result in bind over and case goes forward to trial – b/c standard is usually set very low – most favorable to gov’t, judge assumes witness is telling the truth. Only way to impeach wit is to show no one could have believed wit – not likely to happen.

Sct has never held that preliminary hearing is const required.

· Ct upheld state system of information to trial, no preliminary hearing – consistent with DP.

· Fed Const speaks very little about how we charge people.

· Ct – no const right to be fairly charge – if charged and no PC, too bad.  4th Amend has remedy if illegally searched, but if unlawfully charged – tough

· Interesting is GJ is not binding on states and Ct hasn’t imposed any substitute on states – they are only limited by their own state constitution. 

· State can or cannot have const that says right to GJ

· If state vol adopts prelim hearing – then D has right to counsel

· Even in states that don’t require use of GJ, you still find them being used in exceptional cases – usually when prosecutor need the investigative powers of the GJ – to get documents produced.  

· Some states have made prosecutors a one person GJ – giving them subpoena power.

· GJ can call anyone and issue subpoena for anyone or any document – just has to be relevant to some investigation. 

If GJ subpoena seen as harassing or oppressive then court might quash subpoena.  

· But GJ can sift around and require any amount of documents to be delivered to it – no cause need be shown, not like 4th and probable cause. Prosecutor issues all indictments, subpoenas…etc.

· Doesn’t have to even show crime has been committed, the whole point is to gather information and see if crime has been committed.

· Subpoena power is super-broad, it would have to be really unreasonable to be stopped by court or if GJ subpoenas atty-client files, privilege. 

· Gov’t bears the burden of production –if wants copy.  

If you want to claim privilege you have to hire atty or someone to make sure you don’t waive rights. 

· Voice exemplars can be subpoenaed – can request large numbers of people to sample –don’t need to have specific group.

· Subpoena can be as broad or narrow as GJ or Pros wants it to be.

· Rare occasion when Prosecutor presents both sides and asks GJ to decide, b/c he is undecided.  Ex. Getz – subway shooter. 

No right to have attorney present in GJ room


· No constitutional right to warnings, b/c this is not a police dominated atmosphere and you can have your lawyer outside the door and you are free to leave and ask atty questions – in jail no free to leave. 

· Fed GJ – unlimited investigative power, unlimited subpoena power, hear evidence P wants heard, suspect has no right to put on evidence, GJ gets legal advice as to elements of charge from P, P drafts indictment asking GJ to approve, GJ evidence can be on uncost obtained evidence, hearsay, what ever, and then straight to trial.

· GJ can call a lawyer to testify about his/her client – MRPRE – put a professional limit on Prosecutors calling witnesses b/4 GJ – highly controversial.  It is imposing a criminal pro rule in guise of ethical rule. If lawyer can testify about non-privileged fact, then they can be called. 

· preliminary hearings – usually never see a federal prelim hearing 5.1 – says D can cross examine, but can’t object that illegally seized.  Not later than 10 days if in custody no later than 20 days if not in custody – no prelim hearing if D is indicted or information filed.   If judge finds no PC – jduge dismisses and D goes free, but discharge shall not preclude the gov’t from instituting a subsequent offense. Means if D arrested, held for 10 days then released – the P can put same evidence b/4 GJ and GJ could indict.  

· P can file new complaint on same info if judge finds no PC. 

· Rarely if ever is a prelim hearing binding in that it is conclusive – no collateral estoppel effect. Only protection if P decides to accept the judge’s decision. 

· Indictment can be as short as a few sentences

· D only has to be on notice of what he is charged. 

· Notice has to be clear enough so D can defend and so that we know what he is being indicted for – comes in to play with double jep issues. 

· Doesn’t have to be complicated – usually D violated and cite to statute.

· Indictment usually goes into the jury room at trial

· Prosecutor can put multiple charges and multiple people on the indictment – it essentially serves as the gov’t putting its case in front of the jury in the jury room where the D can’t respond.  Gov’t uses it to lump in a small time criminal in with the charges of a big time criminal, and the GJ might sweep him up with the big fish. 

Indictments and variance:

What happens if proof at trial differs from allegation on the indictment.  

· 5th Amend issue – D is not required to defend against any charge other than one brought by the GJ.  

· What does it mean to say prosecutor’s proof is different than what GJ has charged

· Scorone….case – conspiracy – moving product from outside inside – charge was the opposite.  Sct said invalid conviction – proved a different conspiracy than the one alleged.  P proved facts different from those alleged in indictment – wrong scheme.

· If you allege conspiracy to import heroin – and prove distribution, then that conviction can’t stand.  If GJ didn’t charge then proof is irrelevant. Conviction can’t stand. 

· US v. Miller – Marshall – proved right scheme, just narrower.  Don’t have to prove everything GJ alleges, just enough of a portion of indictment to support a conviction. 

· Suppose gov’t alleges drug conspiracy to distribute throughout eastern US, and go to trial and gov’t evidence proves conspiracy to distribute drugs in DC and VA.  Is that a violation of abovementioned principal.  Sct – that is ok –

· if you allege a large version, but prove a narrower version of the crime alleged then ok.  Even if GJ charges a lot of facts it doesn’t matter if you only prove some and then convict. 

· Can’t amend indictment if prosecutor.  The GJ can issue a superceding indictment, but must do so b/4 trial.

A prosecutor can vary from evidence as long as P proves crime charged.

· Martin v. consultant- indictment charged D w/ rape by force.  D said sex, but consensual.  P proved at trial that victim had been rendered unconscious, not forcible compulsion, but physical helplessness.  Charge is rape, D knows the charge.  Defense is consent, but indictment says rape by force and proof is rape by helplessness – conviction upheld – rape was proved.  Variance from way in which rape was described in indictment.

· Question is whether it was harmless error or prejudicial to impair defense?

· Ct said defense was consent and didn’t turn on whether victim was compulsion or helpless – ct said not prejudicial.  

· D might, however, say the first charge was that victim was awake and so D raised consensual sex defense, not even thinking victim was asleep and that could be charge, b/c then defense could have been no I didn’t do it she was asleep.  

· Variance from proof won’t invalidate conviction – must be prejudicial and in determining prejudice court looks to defense prepared and given. 

· US v. Laughten – union official charged with embezzling money – if officer or employee of entity from which he took money could have been convicted – if took money from union.  

· At trial gov’t put on evidence that money may have been taken from district labor council, an umbrella organization. 

·  Judge said you can convict if came from his own union, district or national union.  Convicted. 

· AppCt overturned saying the lower court amended the indictment and added charge – saying hey my charge or GJ.  Nope, can’t convict of something not charged. 

· Judge instructs on wrong statute – not in indictment – that is improper and can’t do it. 

Charge has to be specific enough to put D on notice for double jep (prevent re-prosecution of what charged) and DP. 

· Can file motion for more definite statement – in criminal law it is a Bill of Particulars.  FRCP 7(f). 

· US v. Cott- supplement – drug prosecution – gov’t alleged distribution of drugs w/o stating quantity – judge then added to sentence b/c found aggravating actors.  

· Sct said GJ didn’t charge him with extra amount of drugs and the enhancement factor wasn’t proved to jury. However, D did not object to judge considering enhancement. 

· Sct says no reason to look at the error since he didn’t complain.  

· Defect in the indictment is no longer deemed to be a jurisdictional defect.  If indictment is defective for some reason the ct has jurisdiction the question is what remedy does D get.  If defect is harmless D gets no remedy, if it is a harm then D gets remedy.

· IMPT – FED RULE – rule 6(e) grand jury secrecy – prevents any gov’t official participating in GJ proceedings from disclosing what happens before a GJ.  To protect the privacy and reputation of individuals, especially if nothing ever comes of appearance.  Conspiracies before GJ can be hurt irreparable if secrecy not kept.  

· US Patriot Act Amend – federal prosecutors can now share GJ info with intelligence agencies. (controversial b/c don’t need ct approval – prosecutor decides). 

Not tested on FRCP!!!   Not tested on Fed Wire tape statute Not tested on retroactivity on SCT decisions – chapt 1

Focus on search seizure, (warrants) identifications, right to counsel, const aspects of grand juries – limits.
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