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Introductory Material

· Criminal vs. civil cases

· Most important factor in determining is legislative label

· Incorporation doctrine

· Almost all federal restrictions on government regarding criminal law have been incorporated within 14th amendment (the right to indictment by a grand jury for felonies is an exception)

· Retroactivity – when the Supremes announce a new rule, it applies to anyone whose case is benefited by it and whose case is still in the works or on direct review (new rule does not apply to cases on collateral attack unless the behavior involved was constitutional and unpunishable, or if new procedure raises serious doubts about guilt or innocence)

Fourth Amendment

· Protects the people from various abuses (“the people” refers only to a class of persons who are part of the national community or who have otherwise developed sufficient connection with this country to be considered part of this community)

· Katz v. United States (1967)

· 4th protects people, not places – what a person knowingly exposes to the public is not a subject of 4th protection)

· Amendment governs not only the seizure of tangible items, but extends as well to the recording of oral statements overheard without any trespass (whether or not there is physical intrusion is an important factor)

· Police need probable cause and to present it to a dispassionate magistrate for the warrant

· Harlan (concur) two fold requirement: 

· A person has exhibited an actual (subjective) expectation of privacy

· The expectation is one that society is prepared to recognize as reasonable

· What is a search? (post-Katz)

· With minor exceptions, every case that has gone to Supremes has not been found to be a search (no overarching rules—simply anything 5 justices agree on)

· No legitimate privacy interest in illegal activity

· Searches threaten an interest in maintaining personal privacy; seizures threaten an interest in retaining possession of property

· One must generally take affirmative steps to protect privacy interests

· Open fields – one may not legitimately demand privacy for activities conducted out of doors in fields, except in the area immediately surrounding the home

· Public access – no search if police obtain information that members of the public could obtain

· Consensual electronic surveillance

· Bank records – bank records are subject to inspection

· Pen registers – voluntarily give numerical data to phone company

· Pagers – person making page discloses info; possessor of pager has privacy interest for information in pager’s memory

· Cordless phones – easily intercepted by the public

· Trash – garbage left out is accessible to all sorts of people/animals

· Public areas

· Aerial surveillance – reasonableness of privacy expectation should be determined by whether public ordinarily has access to information, not by whether it is legally possible to obtain access

· Investigations which can only uncover illegal activity are not searches

· Canine sniffs – dog alert may be basis for a warrant

· Chemical tests – tests that only determine presence of a particular drug…

· Blood/urine tests – are searches (they could reveal an array of innocent information)

· Thermal detection devices – no privacy in escaping heat (analogous to dog sniffs)

· Sensory enhancement devices

· Tracking beepers – Knotts – 4th does not prohibit police from augmenting the sensory faculties bestowed upon them at birth with such enhancement as science and technology affords them

· Telescopes/binoculars etc… – invasion if activity not visible to the naked eye from the street…, but not proscribed when used in places where suspect had exposed himself to public view

· Lights – artificially lighting a darkened area is not a search

· Prison cells – no protected expectation of privacy for cells, papers or property

The Warrant Clause

· With limited exceptions, searches and seizures conducted without a warrant are presumed to be unreasonable (in reality, almost all searches are warrantless)

· Inferences must be drawn by a neutral and detached magistrate instead of by officers engaged in ferreting out a crime (Johnson v. U.S. (1948))

· Functions of clause:

· Probable cause represents the threshold of proof that must be satisfied before the power to search and seize is legitimated

· By imposing limitations on searches, a magistrate may prevent excessive governmental intrusions

· Demonstrating probable cause (Spinelli v. U.S. (1969))

· 2 prong test

· The application must set forth the underlying circumstances necessary to enable the magistrate independently to judge the validity of the information (basis of knowledge)

· Affiant-officer must attempt to support their claim that the information is credible (veracity/reliability)

· Police cannot give just conclusions

· Give facts, where they came from, and why magistrate should believe them (assumption that cops report facts honestly)

· Allegation that suspect is “known” to cops as a criminal, without more, carries no weight

· Illinois v. Gates (1983)

· 2 prong test never meant that the same piece of information could not satisfy both prongs (rejecting rigidity of the test)

· So long as the magistrate has a substantial basis for concluding that a search would uncover evidence of wrongdoing, 4th requires no more

· Not rejecting concern for trustworthiness of informant – it is enough for assessing probable cause that corroboration through other sources of information reduced the chances of a reckless or false tale

· Concur/dissents – you still need the elements of Spinelli anyhow, particularly with anonymous tips

· Notes/post –Gates
· Courts will review magistrate’s decision for substantial basis for finding probable cause—not a post hoc de novo review of his decision

· Identified citizen informants generally presumed reliable

· Equivocal activities – somewhere between less than evidence that would justify conviction and more than a bar suspicion probable cause is satisfied (enough to have probable cause for one of several offenses even though police not sure of which) (U.S. v. Prandy-Binett (DC Cir 1993))

· Probable cause to arrest – whether a fair probability to believe that person arrested has committed a crime

· Collective knowledge – once Officer A demonstrates to a magistrate probable cause to arrest a suspect, any other officer can make the arrest on the assumption that the warrant is valid

· Whether information is stale? – case by case analysis considering nature of the crimes…

Limits on searches

· Warden v. Hayden (1967) – 4th protects privacy not property and its requirements can secure the same protection of privacy whether the search is for mere evidence or for fruits, instrumentalities, or contraband

· Location of evidence

· Critical element is reasonable cause to believe that the specific things to be searched for and seized are located on the property to which entry is sought (Zurcher v. Stanford Daily)

· Residential searches upheld only where some information links the criminal activity to the defendant’s residence

· Non-suspect’s premises – critical element in a reasonable search is not that the owner of the property is suspected of a crime, but that there is reasonable cause to believe that the specific things to be searched for and seized are on the property to which entry is sought (Privacy Protection Act of 1980 limits Zurcher’s effect on the press)

· Describing the place to be searched

· Warrant clause requires a particularized description of the place to be searched

· Functions:

· Control discretion of an executing officer without enough underlying facts

· Establishes specific record of probable cause

· Prevents officer from using warrant as a blank check to expand search by relying on overly-general description

· The degree of particularity which is reasonable depends on the nature of the place to be searched and on the information that an officer could reasonably obtain about the location before a warrant is issued

· Describing things to be seized (Andresen v. Maryland (1976))

· Responsible officials must take care to assure searches conducted in a manner that minimizes intrusions on privacy

· A catch-all phrase at the end of the list of items to be searched for will be limited by the enumeration of specific objects

· Searches for papers will always involve some innocent documents being examined

· Severability – where a warrant contains both specific as well as unconstitutionally broad language, the broad portion may be redacted and the balance of the warrant considered valid

· Anticipatory warrants – to be valid, the warrant must set forth explicit conditions to limit the discretion of the officers in determining whether the triggering event has occurred

· Executing the warrant

· Give notice of purpose and authority

· A refusal of admittance need not be affirmative, but encompasses reasonable infernal from the circumstances

· Unannounced entries

· In some circumstances might be reasonable (Wilson v. Arkansas (1995))

· Okay if reasonable suspicion that there is a threat of violence or a belief that evidence would be destroyed (magistrates may authorize)

· Defendant must establish prima facie that the entry was unannounced

· It is not breaking and no need to announce if door was already open

· Warrant need not be presented prior to the search

· Search cannot be over intrusive and officers must leave when done

· Exigent circumstances provide exception

· Enlisting private assistance

· On probable cause, a judge can order an unwilling private party to assist (U.S. v. NY Tel. Co. (1977))

· It is a violation to allow unauthorized invasions of privacy by 3rd parties with no connection to the warrant or the purpose of the officers being there

· Police actions in execution of a warrant must be related to the objectives of the authorized intrusions (media ride-alongs not related) (Wilson v. Layne (1999))

· Magistrates – two tests – Shadwick v. Tampa (1972)

· Neutral and detached

· Capable of determining whether probable cause exists for the requested arrest or search

Arrests

· Searches incident to arrests are warrantless

· Generally, warrantless arrest valid when officer has probable cause to believe that a person has committed a felony, a misdemeanor and will not be apprehended unless immediately arrested or may injure himself others or property, or commits a misdemeanor or petty offense in the officer’s presence

· Arrest v. summons – no constitutional right to surrender rather than be arrested

· Arrests in public (United States v. Watson (1976))

· Valid to make arrest for a felony without warrant

· Use of force (Tennessee v. Garner (1985))

· Deadly force may not be used to prevent the escape of a felon unless it is necessary to prevent the escape and the officer has probable cause to believe that the suspect poses a significant threat of death or serious injury to the officers or others

· Claims of excessive force judged by 4th amendment standard of reasonableness (factors include severity of crime at issue; whether suspect poses immediate threat; whether actively resisting arrest or attempting to evade by flight) (Graham v. Connor (1989))

· Police must use force of a reasonable officer on the scene – not the least degree possible

· Protection against erroneous warrantless arrest – prompt post-arrest assessment of probable cause by a magistrate

· What is prompt? (County of Riverside v. McLaughlin (1991))

· 4th imposes no rigid framework (prompt not immediate)

· Jurisdictions that provide assessment within 48 hours will be immune from a systemic challenge

· If longer than 48 hours, burden of showing bona fide emergency or extraordinary circumstances shifts to state

· Examples of unreasonable delays: gathering additional evidence to justify the arrest; delay motivated by ill will; delay for delay’s sake

· Dissents – 24 hours or immediately upon completion of administrative steps incident to arrest

· Arrests in the home

· Fourth has drawn a firm line at the entrance to the house and absent exigent circumstances, that threshold may not reasonably be crossed without a warrant (Payton v. New York (1980)

· An on-the-spot determination must yield a reasonable belief that the location is suspect’s dwelling and that he is there at the time of entry

· Hotels – the protection of a warrant for arrest applies to hotel room during rental period

· Homes of 3rd parties – search warrant needed short of exigent circumstances or consent (Steagald v. United States (1981))

· Overnight guests – arrest warrant required for overnight guest of a 3rd person (Minnesota v. Olson (1990))

· Material witnesses (18 USC § 3144) – police have power to arrest and detain a material witness to a crime if it is shown that it may become impracticable to secure his presence by subpoena

Stop & Frisk

· Terry v. Ohio (1968)

· When an officer is justified in believing that the individual whose suspicious behavior he is investigating at close range is armed and presently dangerous to the officers or to others…he may take necessary measures to determine whether the person is in fact carrying a weapon and to neutralize the threat of physical harm

· 4th amendment comes into play even short of a technical arrest or full blown search

· Stops – whenever a police officer accosts and individual and restrains his freedom to walk away, he has seized that person (the stop is a seizure only when restraint by physical force or a show of authority)

· Frisk – careful examination of outer surfaces of clothing all over body is a search
· Whether a stop and frisk is reasonable:

· Is officer’s action justified at its inception?

· Is it reasonably related in scope to the circumstances justifying the stop?

· Standard is general reasonableness—not what is necessary for a warrant

· Objective standard—not subjective good faith of the officer (reasonably prudent person test…)

· The search is not justified by the need to preserve evidence and is confined only to searches for weapons

· Post-Terry:

· Officer’s reasonable cause for stop and frisk can be based on his own or another person’s observations (Adams v. Williams (1972))

· There is an automatic right to order driver out of vehicle in the course of a legal traffic stop (Pennsylvania v. Mimms (1977)) (passengers may also be ordered out pending completion of the stop (Maryland v. Wilson (1997))

· Police can reach into a car and move things to get a view of the VIN (New York v. Class (1986))

· Officers with a search warrant can compel occupants of premises to remain there while search is conducted (Michigan v. Summers (1981))

· Has a person been seized?

· Free to leave test (U.S. v. Mendenhall (1980)) – a person has been seized within the meaning of the 4th only if, in view of all the circumstances, a reasonable person would have believed that he was not free to leave

· Florida v. Royer (1983)

· Where validity of a search rests on consent, the state has the burden of proving that the necessary consent was obtained and that it was freely and voluntarily given

· Refusal to listen or answer, without more, does not furnish grounds for detention

· State of mind – no seizure unless governmental termination of freedom of movement through means intentionally applied (Brower v. County of Inyo (1989))

· Factory sweeps (INS v. Delgado (1984)) 

· Police questioning by itself is not likely to result in a violation of the 4th
· The fact that police are at all the doors does not matter since the workers were working and had no reason to leave

· Bus sweeps (Florida v. Bostice (1991))

· Bus passenger’s confinement at a bus stop was a natural result of the decision to take the bus (not due to police coercion)

· Appropriate inquiry is whether a reasonable person would feel free to decline officer’s requests or to otherwise terminate the encounter (presupposes a reasonable innocent person—the guilty would be unduly sensitive to police contact)

· Prior to suspect’s submission
· You have no 4th protection from police action unless you have submitted to their request (no 4th protections against an ill conceived and dangerous plan to effectuate an arrest)

· California v. Hodari (1991)

· No continuing arrest during the period of fugitivity

· Momentary hesitation and direct eye contact prior to flight does not constitute submission

· No seizure when no submission to authority and no physical subduing of suspect

· Grounds for a stop – reasonable suspicion

· Two questions:

· What is the source of the information upon which suspicion is based?

· Does the information create sufficient cause to justify a stop?

· Source of the information – a sufficiently corroborated anonymous informant’s tip can suffice (informant’s veracity and basis of knowledge relevant, but lesser standard than Gate’s probable cause (Alabama v. White (1990))

· Quantum of suspicion (U.S. v. Cortez (1981))

· Detaining officer must have a particularized and objective basis for suspecting the particular person stopped of criminal activities (2 elements):

· The assessment must be based on all the circumstances (a trained officer may draw inferences and make deductions an untrained person might not make)

· The process must raise a suspicion that the particular individual being stopped is engaged in wrongdoing

· Reasonable suspicion of a completed crime (U.S. v. Hensley (1985))

· When police have a reasonable suspicion, grounded in specific and articulable facts, that a person they encounter was involved in or is wanted in connection with a completed felony

· If one officer/department has made the probable cause determination, another officer/department may make the stop

· Profiling (U.S. v. Sokolow (1989))

· A match between a suspect and profile characteristics does not automatically establish a reasonable suspicion

· The fact that a characteristic of a suspect matches the profile does not preclude its use as a justification of a reasonable suspicion

· Limits on Terry searches

· A search for evidence is not permitted (Minnesota v. Dickerson (1993))

· Suspicion required

· Protective searches/protective sweeps

· Terry searches extend to protective examinations of areas immediately around suspect (Michigan v. Long (1983))

· Quick and limited search of a premises, incident to an arrest and conducted to protect the safety of police or others may be justified by a reasonable suspicion that the area swept harbored an individual posing danger (but only allows a cursory inspection of those spaces where a person may be found and only long enough to dispel the suspicion of danger (Maryland v. Buie (1990))

· Line between a Terry stop and an arrest 

· Investigative detention must be temporary and last no longer than necessary to effectuate purpose of the stop

· Methods employed should be the least intrusive means reasonably available to verify or dispel the suspicion

· Probable cause is required in order to force the suspect to move to another location in order to further the investigation or to place more pressure on the suspect (exception for safety/security) (movement of short distances for identification may be okay based upon reasonable suspicion)

· Overly intrusive investigative techniques

· Searches for evidence

· Series of demanding physical tests to determine intoxication

· Questioning beyond the scope of reasonable suspicion (no fishing expeditions)

· No detaining and transporting to station for questioning without probable cause

· Fingerprinting is likely okay

· Use of handcuffs or show of guns is generally okay if reasonable suspicion that its necessary to protect officer

· Detention of property on reasonable suspicion

· Some detentions of property could occur for limited time if prudent (U.S. v. Van Leeuwen (1970))

· Okay while investigation of criminal activity continues and search warrant is being obtained (U.S. v. Place (1983))

Searches incident to arrest

· Chimel v. California (1969)

· When making an arrest it is reasonable for the officer to search the person for weapons that could be used to resist arrest or effect escape, to search and seize evidence on the person in order to prevent concealment/destruction, and to search the area into which the arrestee may grab for the same reasons

· Broader searches require a warrant in the absence of an exception

· More general search power could cause police to make arrests at home solely to get a free search

· Notes:

· No bright line rules

· Officers cannot move objects in order to create grab areas

· Post-arrest – police may conduct a limited entry into an area for purpose of protecting health/safety of arrestee

· The arrest creating the exigent circumstances – okay if reasonable belief that contraband is or will be destroyed within a home and that 3rd parties in the dwelling and that they are aware of their confederates arrest outside the premises necessitating the destruction of evidence

· Temporal limitations – courts will not fret over technicality of whether search or arrest came first if they were nearly simultaneous and probable cause pre-existed

· Removal from the arrest scene – once accused is arrested and in custody, a warrantless search at another place is simply not incident to arrest (Chambers v. Maroney)

· Searches of persons incident to arrest (United States v. Robinson (1973))

· In the case of a lawful custodial arrest a full search of the person is not only an exception to the warrant requirement, but also a reasonable search per the 4th
· Search arises from need to disarm arrestee and need to preserve evidence for trial

· Arrest rule as applied to cars (New York v. Belton (1981))

· When police have made a lawful custodial arrest of the occupant of an automobile, they may, as a contemporaneous incident of that arrest, search the passenger compartment of the car (and containers found within the passenger compartment)

· Pretextual stops and arrests – circuit splits on whether courts should inquire whether police could have or would have made the stop for the alleged pretextual minor offense
Plain View and Plain Touch Seizures

· Horton v. California (1990)

· To be seized per this exception, the item must be in plain view and its incriminatory character must be immediately apparent

· Although inadvertence is a characteristic of most legitimate plain view seizures, it is not necessarily a condition

· Seizures invade possessory, rather than privacy interest (exception does not authorize any search)

· A predicate to a warrantless seizure is that officer did not violate 4th in arriving at place from which evidence could be plainly viewed

· The fact that an officer is interested in an item and expects to find it should not negate the seizure if all else was otherwise valid

· Seizure will be invalid if the scope of the underlying search exceeded that permitted by the warrant or the character of the relevant exception to the warrant clause

· Notes:

· Probable cause is necessary to justify a search that precedes a plain view seizure (Arizona v. Hicks)

· Plain touch doctrine (Minnesota v. Dickerson (1993))

· If in a lawful pat-down, officers feel something whose identity is immediately apparent, if object is contraband, its warrantless seizure is justified by the same practical considerations of the plain view doctrine

Automobile Searches

· The automobile exception (The Carroll doctrine)

· Police may search an automobile without a warrant so long as they have probable cause to believe it contains evidence of criminal activity (also applies to searches of boats, wagons, etc… where it is not practicable to get a warrant because the vehicle can be quickly moved out of the jurisdiction where the warrant would be sought

· Not a search incident to arrest: probable cause regarding contraband and an exigency requiring an immediate search

· Notes:

· There are some circumstances where a vehicle is not mobile where the exception may not apply

· Warrant is required if the police had a reasonable opportunity to obtain in before seizing the car

· Line of jurisprudence that there is a lesser expectation of privacy in cars than homes

· Mobile containers in cars (California v. Acevedo (1991))

· Police may search an automobile and the containers within it where they have probable cause to believe contraband or evidence is contained therein

Exigent Circumstances

· Fact specific situations in which the state must show that immediate action was reasonably necessary to safeguard the police or public or to protect against the loss of evidence, or to prevent an ongoing crime

· Excuses the officer from obtaining a magistrate’s approval—it does not permit a search in the absence of probable cause

· Examples:

· Hot pursuit – excuses an arrest warrant where one is otherwise required and will excuse a search warrant where a search of an area must be conducted to find and apprehend a suspect (the suspect must know that he is being pursued – Welsh v. Wisconsin)

· Police and public safety – warrant excused if the delay in obtaining it would result in a significant risk of harm… (exigency determined as of the time of the police action—not in hindsight)

· Risk of destruction of evidence – if evidence will be destroyed in the time it takes to obtain a warrant

· Factors:

· Gravity/violent nature of the offense

· Reasonable belief suspect is armed

· Probable cause suspect committed the crime

· Strong reason to believe subject on the premises

· Likelihood of escape in no swift apprehension

· Peaceful circumstances of the entry

· Limits

· The search must be strictly circumscribed by the exigencies which justified its initiation

· Very difficult to justify warrantless home arrests for extremely minor offenses

· Officers cannot evade the warrant requirement by impermissibly creating exigent circumstances (they are required to be innocent, but not naïve)

· Prior opportunity – if police can foresee that an exigency will arise at a certain time, and have probable cause and sufficient time to obtain a warrant, that opportunity precludes the later invocation of the exigent circumstances exception

· Telephone warrants (Rule 41(c)(2)) – very burdonsome, must be read verbatim to magistrate…

· Segura v. United States – securing a dwelling on the basis of probable cause to prevent destruction/removal of evidence while obtaining a warrant is not in itself an unreasonable seizure of either the dwelling or the contents thereof

· Fire officials need no warrant to remain in a building for a reasonable time to investigate the cause of a fire after it has been extinguished

Administrative Searches

· Court generally unwilling to let the 4th stand in the way of necessary government regulations

· When there are special needs beyond law enforcement – balancing of interests under the reasonableness clause (the needs for a particular search vs. the degree of invasion upon personal rights which the search entails)

· Safety inspection of homes (Camara v. Municipal Court)

· Area-wide safety inspections are permissible and it is obvious that probable cause to issue a warrant exists if reasonable legislative or administrative standards are satisfied with respect to a particular dwelling (generally, a warrant is required if the owner objects, but it is to be issued upon a showing that the agency is acting under a statutory duty…)

· Extends to non-residential structures (See v. City of Seattle)

· With businesses, it is not even a search if the area is held open to the public

· Regulated industries - New York v. Burger (1987)

· Closely regulated industries are determined by the pervasiveness and regularity of the regulation and the effect of such regulation upon an owner’s expectation of privacy (awareness of susceptibility to searches when entering the business)

· 3 criteria for a warrantless inspection:

· Substantial governmental interest that informs the regulatory scheme pursuant to which inspection is made

· Warrantless inspection must be necessary to further the regulatory scheme

· Statute’s inspection program must provide a constitutionally adequate substitute for a warrant in terms of certainty and regularity of its application (advise owner that inspection is pursuant to law and limit discretion of inspection officers)

· Searches of individuals pursuant to special needs (when the state finds a special need, but not for criminal purposes) (entirely judge-made law)

· Maintaining school discipline

· Inspecting the office of a government official

· Home of a probationer – reasonable suspicion standard is an appropriate balance between state and individual interests (Griffin v. Wisconsin)

· Drug tests 

· Okay for railroad employees after wrecks; okay for certain Customs officials

· Random drug testing (Veronia School Dist. v. Acton (1995))

· Searches with special needs beyond law enforcement do not need a warrant and probable cause (balancing test to determine reasonableness standard)

· A compelling state interest is one which appears important enough to justify the particular search in light of other factors which show the search to be relatively intrusive upon a genuine expectation of privacy

· Only the least intrusive search practicable is not required to be reasonable per the 4th
· Opinion limited to school settings

· As the intrusiveness of the search intensifies, so too does the 4th standard of reasonableness—for extremely intrusive searches, probable cause might be required

· Roadblocks
· An officer cannot stop a driver just to check license and registration without reasonable suspicion, but not foreclosing stopping all oncoming traffic (Delaware v. Prouse (1979))

· Permanent checkpoints (U.S. v. Martinez-Fuerte)

· Akin to a Terry stop

· The motorist is not surprised; the location is not fixed by the field officers; officer’s discretion is limited

· Temporary checkpoints (Michigan State Police v. Sitz)

· Upholding suspicionless sobriety checkpoints (no different than a license and registration roadblock)

· Roadblocks and pretext

· States can have mixed-motive roadblocks so long as one motive is validly justifiable even though the state would not put up the roadblock but for its desire to do a pretextual search

· Inventory searches

· Ostensibly unrelated to criminal investigations (caretaking function), and therefore, nothing to do with probable cause

· Allowed to protect owner’s property while its in public custody, to protect the police against false claims, and to protect the police and the public from potential dangers (searches are not valid if they serve not of these purposes)

· Some courts consider them improper if the arrestee has a right to release without incarceration

· Police may exercise discretion so long as it is exercised according to standard criteria and on the basis of something other than suspicion of criminal activity

· Border Searches

· Serve a special interest in protecting borders in order to regulate the collection of duties and to prevent the introduction of contraband (stops and searches are routine; cavity searches are not)

· U.S. v. Ramsey (1977)

· Warrantless border searches pre-date the 4th (not at all based upon exigent circumstances)

· Mode of entry is not critical

· Non-routine border searches are more intrusive and must be supported by some level of individualized suspicion (U.S. v. Montoya de Hernandez)

· Justified at their inception if customs agents, considering all the facts surrounding the traveler and his trip, reasonably suspect that the traveler is smuggling contraband

· Over a certain time length, a warrant might be required to continue detention, but that time is governed by circumstances

· Non-border searches

· Okay if at a functional equivalent to a border crossing

· 3 kinds of inland traffic checks:

· permanent check points (warrantless searches no good without probable cause (U.S. v. Ortiz))

· temporary checkpoints (warrantless searches no good without probable cause (U.S. v. Ortiz))

· roving patrols – only reasonable suspicion for stop, probable cause for detention (U.S. v. Brignoni-Ponce)

Consent searches

· Voluntary consent – searches based upon voluntary consent are reasonable even in the absence of a warrant or any articulable suspicion

· Whether consent to a search was voluntary or was product of duress/coercion is a question of fact to be determined from the totality of circumstances (knowledge of the right to refuse is one factor) (Schneckloth v. Bustamonte 1973)

· Question is not whether waiver of 4th amendment rights, but whether consent was voluntary under totality of circumstances

· Passive refusal to consent is privileged conduct which cannot be considered as evidence of criminal wrongdoing

· Consent generally valid even if given while arrested or in other custodial situations (United States v. Watson 1976)

· Burden of showing consent freely given is upon government (possible factors: voluntariness of defendant’s custodial status, presence of coercive police procedures, extend and level of defendant’s cooperation with cops, defendant’s awareness of right to refuse, defendant’s education/intelligence)

· Intangible characteristics such as attitude towards authority is inherently unverifiable and unquantifiable—should not be a factor

· Empty threats to obtain a warrant may at times render a subsequent consent involuntary

· Third party consent

· Authority which justifies 3rd party consent rests on mutual use of the property by persons generally having joint access or control for most purposes, so that it is reasonable to recognize that any of the co-inhabitants has the right to permit the inspection in his own right and others have assumed the risk (United States v. Matlock 1974)

· Apparent authority – the question of authority to consent should be governed by the standard of reasonableness and allow for reasonable mistakes (Illinois v. Rodriguez 1990)

· Generally, parents with control over entire premises can consent (generally, minor children cannot consent)

· Scope of consent

· A search beyond the scope of consent cannot be justified as a consent search

· The scope of consent is determined by a standard of objective reasonableness (Florida v. Jimeno 1991)

· Withdrawing consent

· Consent may be revoked once given, but cannot be revoked retroactively after incriminating information was found

· The revocation must be clear and explicit

The Reach of the 4th Amendment

· Searches by individuals not covered by the Fourth Amendment

· Private citizens

· Fourth doesn’t apply if actors or wholly private

· Mixed private/public action

· Fourth amendment applies if a private individual is acting, under the circumstances, as an agent for the government

· Question is whether the private actor believed at the time of search or seizure that his action had been explicitly or implicitly requested or required by government agents who had reason to know that their actions might give rise to such a belief…

· Clear indices of government’s encouragement, endorsement and participation bring action under protections of the Fourth

· Government investigative activity subsequent to private and other legal searches

· May depend on the extent to which the government exceeded the bounds of the private search (United States v. Jacobsen 1984)

· If an initial intrusion is not covered by the Fourth, a later intrusion to the same extent is also free from 4th’s constraints (Illinois v. Andreas 1983)

· Resealing to make a controlled delivery does not revive/restore lawfully invaded privacy rights

· 4th would only be applicable to the subsequent reopening if there is a substantial likelihood that the contents of the container have been changed during the gap in surveillance

· Foreign officials

· Evidence obtained by foreign police officials from searches in their country is generally admissible regardless of compliance with 4th (4th does not apply to non-residents with no connection to the U.S.)

· Exceptions:

· If, when in the exercise of appellate court’s supervisory powers, the circumstances of the foreign search shock the judicial conscience

· When U.S. agents participated  is a substantial enough way that it was a joint venture between U.S. and foreign officials

· Eavesdropping/wiretapping/undercover activity…

· Constitutional limits on electronic surveillance

· Whether or not there was a trespass is not the key—4th applies to electronic surveillance whenever it violates a person’s justifiable expectation of privacy (Katz v. United States 1967)
· Briber takes risk of conversation being recorded or recounted from memory
· Undercover agents

· Undercover agents, like private persons, may accept invitations to enter upon premises for the very purposes contemplated by the occupant (Lewis v. United States 1966) 
· Search limited by scope of invitation onto the premises
· Always a risk of misplaced confidence whenever one speaks (Hoffa v. United States 1966)

· Wiretapping/eavesdropping statutes

· (372-78)

· various findings judge/magistrate must make (§ 2518, page 376-77)

· in states, only a real judge may issue wiretap orders

Remedies for 4th Amendment violations (don’t reach this until a violation is found)

· The exclusionary rule

· Weeks v. United States (1914) 

· Only effective means of protecting 4th rights and the interest in judicial integrity requires that the courts not sanction illegal searches by admitting the fruits of illegality into evidence

· Applies only to federal officers and federal criminal proceedings

· Silver-platter rule (illegality garnered by state agents, but okay in federal court) abolished by Elkins v. U.S. 

· Applied to the states in Mapp v. Ohio (1961)

· All evidence obtained by searches and seizures in violation of the Constitution is inadmissible in a state court

· Several justifications for the rule:

· Insulates courts from tainted evidence (judicial integrity)

· Prevents government from profiting from its own wrong

· Only excludes what shouldn’t have been obtained in first place

· Deters police misconduct

· Violations of state law

· Violations of state law, but not 4th, generally don’t result in exclusion from federal court

· DOJ claims federal prosecutors not restricted by state ethical limitations in some respects

· Violations of federal statutes/regulations/rules…

· Generally don’t result in exclusion (not required unless the search would not have otherwise occurred or would not have been so abrasive if rule had been followed or if there is evidence of intentional and deliberate disregard of the rule)

· Congress may provide for application of exclusionary rule by statute

· Procedures for invoking exclusionary rule

·  Motions to either return evidence and/or motion to suppress

· attacking warrants (look only to 4 corners of the warrant and affidavit)
· to get an evidentiary hearing, must be allegation of deliberate falsehood or of reckless disregard for the truth, and allegations must be accompanied by an offer of proof (Franks v. Delaware 1978)

· the fact that a 3rd party lied to the affiant who included the lies in a warrant affidavit is not a Franks violation

· officer’s misstatements not material if probable cause would exist even without them (strike only the false statement)

· attacking warrantless searches

· once constitutional challenge made, state has burden to justify warrantless search by showing by a preponderance of the evidence that an exception to warrant requirement was satisfied

· the suppression hearing

· testimony of defendant re: standing may not be used against him on question of guilt (but may be used on as impeachment if he testifies)

· testimony of witnesses at a suppression hearing may be used against defendant at trial

· many jurisdictions allow immediate appellate review (but standard of review is deferential) (uphold warrants so long as the magistrate had a substantial basis for issuing it)

· standing to challenge 

· Rakas v. Illinois (1978)

· Fourth amendment rights are personal rights and cannot be vicariously asserted (someone aggrieved by search of a 3rd person’s property hasn’t had his own 4th rights infringed)

· Only he whose 4th rights were violate can benefit from exclusionary rule’s protections (rejects “target of the search” theory for standing to challenge) (rejects separate consideration of standing and the merits of a defendant’s 4th claims)

· A legitimate expectation of privacy means more than a subjective expectation of not being discovered

· Legitimate presence on the premises is a factor in determining one’s expectation of privacy, but it is not controlling

· Dissent – totally screws passengers or non-owners of cars (invited police to search any car occupied by multiple people)

· Possession of a seized good should not be used as a substitute for a factual finding that the owner of the good had a legitimate expectation of privacy in the area searched (U.S. v. Salvucci 1980); nor, necessarily, does ownership (Rawlings v. Kentucky 1980)

· One’s perceived disassociation from the property searched may cost his standing to challenge the search

· There is no co-conspirator exception to the standing requirement of Rakas (each person must establish his own claim)

· Fruits of the Search

· Rule is not applicable unless evidence is seized as a result of a search

· Re: people (Ker and Frisbie) an illegal or unconstitutional arrest of a person does not deprive a court of jurisdiction to try the person (body of the person is not being used as evidence)

· Fruits of a poisonous tree (Brown v. Illinois 1975) (Blackmun)

· Evidence is okay if there has been an intervening independent act of free will and the act was of sufficient free will to purge the primary taint of the unlawful invasion (Wong Son)

· Question to ask is whether the evidence to which instant objection is made has been come at by exploitation of illegality or instead by means sufficiently distinguishable to be purged of the primary taint (attenuation)

· Factors may include Miranda warnings, temporal proximity of the arrest and confession, intervening circumstances, flagrancy of the official misconduct (whether illegality had a purposefullness)

· Burden of showing admissibility lies with prosecution

· Warrantless in-house arrests (New York v. Harris) – violation of Payton constitutes an illegal search of the home, but not an illegal arrest—no automatic connection between the illegal search and a subsequent confession outside the home

· Standing – a defendant can successfully challenge derivative, tainted evidence only if he has standing to object to the original illegal search or seizure (allows unconstitutional searches of 3rd persons to get evidence against another—no co-conspirator exception)

· Independent Sources

· Doctrine allows the introduction of evidence discovered initially in an unlawful search if the evidence is discovered later through a source that is untainted by the initial illegality

· (Murray v. United States 1988) (Scalia)

· Point of the exclusionary rule is to put police in the same, not a worse, position than they would have been if no error or misconduct had occurred (exclusion of evidence that has an independent source would put them in a worse position)

· Inevitable discovery doctrine-since the tainted evidence would be admissible if in fact discovered through an independent source, it should be admissible if it inevitably would have been discovered

· Illegal search cannot be basis for later legal one, nor can it be the motivating force behind police getting later warrant (police testimony in this regard cannot be implausible)

· Marshall – dissent – gives cops incentive to find out whether getting warrant is worthwhile

· A warrant procured in part on the basis of illegally obtained information will still support a search if the untainted information supporting the warrant, considered alone, is sufficient to establish probable cause

· Inevitable discovery

· In most jurisdictions, if an arrest warrant is invalid, but the arrest could have been made without warrant, evidence will not be suppressed

· The government must prove by a preponderance that the illegally obtained evidence would inevitably have been discovered by legal means (means that actually, not hypothetically, would have been employed)

· Witness testimony after illegal arrests and searches

· Exclusionary rule employed with great reluctance re: live witnesses (willingness of the witness to testify is likely to break chain of causation)

· Use of illegally seized evidence outside of criminal trial

· The rule is generally inapplicable outside the context of a criminal trial (only exclude bad evidence from a prosecution’s case-in-chief) (use a cost-benefit analysis vis-à-vis the exclusionary rule’s goals)

· Does not apply to grand jury proceedings, civil tax proceedings, deportation proceedings, sentencing proceedings (unless evidence obtained expressly to enhance a sentence), habeas corpus proceedings alleging 4th violations (federal courts will not review state decisions re: 4th issues unless certiorari granted)

· Does apply in forfeiture proceedings, otherwise government would get a reward (but, only when the property is not intrinsically illegal in character)

· Use of illegally obtained evidence for impeachment purposes

· Rule cannot be used as a license for perjury—defendant may “open the door” (Walder v. United States)

· Evidence can be used to impeach evidence no matter when or by whom is was elicited (Havens) (arguably forces victim of an illegal search to not testify in own defense)

· Not extended to allow the use of illegal evidence to impeach defense witnesses (James v. Illinois)

· Good Faith

· There is a limited good faith exception for searches conducted pursuant to a warrant that is later found to be invalid (United States v. Leon 1984):

· Whether the exclusionary rule is imposed is a separate question from whether a party’s 4th rights were violated by police

· Rule is to deter cops, not punish judges/magistrates (no evidence that it would have any deterrent effect on them)

· The officer’s reliance on the magistrate’s probable cause determination and on the technical sufficiency of the warrant he issues must be objectively reasonable (requires officers to have a reasonable knowledge of what the law requires)

· Suppression if magistrate was misled in the affidavit, if warrant facially deficient, or if magistrate abandoned his detached/neutral role

· Dissents – encourage police to provide bare minimum on warrant applications/ searches cannot be reasonable and unreasonable at the same time

· Whether there was reasonable reliance on the unreasonable warrant is judged by whether a reasonable cop would have thought so

· The good faith exception and warrantless searches

· Illinois v. Krull – officer relied in good faith on what turned out to be an unconstitutional state legislative act

· The good faith claim must have an objective basis

· The critical analysis is whether the government official who makes a mistake which leads to an illegal search or seizure can be deterred by operation of the exclusionary rule (Arizona v. Evans)

· Alternatives to exclusion

· Damage remedies, prosecution of the offending officers, internal police discipline

Self Incrimination and Confessions

The privilege against compelled self-incrimination

· Scope of the privilege

· Protects not only the individual against being involuntarily called as a witness against himself in a criminal prosecution, but also privileges him not to answer official questions put to him in any other proceeding, civil or criminal, formal or informal, where his answers might incriminate him in future criminal proceedings in any way, regardless of the strength or weakness of a possible case against him

· Usually applies in quasi-criminal proceedings like suits for penalties or forfeitures

· Does not apply re: subsequent probation revocation proceedings…

· Grant of use immunity – allows state to compel a witness’ testimony because neither statement nor its fruits can be used against the person in either a state or federal prosecution (fear of foreign prosecution is not enough)

· What is compulsion?

· Fifth protects against self-incrimination only if it is compelled by the government

· Use of contempt power and setting of custodial interrogation generally constitute coercion (usually also threat of disbarment)

· Lefkowitz v. Turley (1973):

· State employees do not forfeit their constitutional privilege…and may not be compelled to respond to questions about performance of their duties contrary to privilege (statements made under threat of removal from office qualify as compulsion—waiver secured under threat of substantial economic sanction cannot be termed voluntary)

· Immunity is required if there is to be rational accommodation between the imperatives of the privilege and the legitimate demands of the government to compel citizens to testify

· Government can can the employees for refusing to answer if some sort of immunity offered

· Privilege extends only to criminal prosecutions

· The court has not held that the government is prevented form concentrating prosecutorial resources upon persons who invoke the privilege

· Inferences regarding the invocation of the privilege: The fact that the defendant did not take the stand cannot be used as evidence against him (Griffin v. California, 1965)

· Statements that evidence was uncontradicted is okay where defendant was not the only one who could rebut the prosecution’s case and the comment would not naturally and necessarily remind the jury of defendant’s refusal to testify

· Fifth does not address inferences against a party in a civil case (usually okay even in sentencing

· No reference can be made to the privilege unless defendant asks for it

· To whom does the privilege belong?

· Privilege is personal, belonging only to the person who is himself incriminated by his own testimony (i.e., attorney cannot claim if his testimony might incriminate client, although attorney-client privilege may still apply)

· Fisher v. United States (1976):

· Fifth is limited to prohibiting the use of physical or moral compulsion exerted on the person asserting the privilege

· Privilege was never intended to permit a person to plead the fact that some third person might be incriminated by his testimony even though he were the agent of such person

· Distinguish between compelled self-incrimination and disclosure of private information

· Privilege is purely personal and applies only to natural individuals—not to artificial organizations (although sole proprietorship may be able to claim the protection)

· What is protected?

· If a person is forced to give information other than what a witness would provide, the privilege is inapplicable

· Non-testimonial evidence- Schmerber v. California (1966):

· Privilege only protects accused from testifying against self or providing state with other evidence of a testimonial or communicative nature

· Privilege is fulfilled only when the person is guaranteed the right to remain silent unless he chooses to speak in the unfettered exercise of his own will

· The compulsion that makes a suspect/accused a source of real or physical evidence does not violate the privilege (even if it requires the testimony of someone else to bring it into evidence)

· Cruel trilemma – response contains a testimonial component if suspect confronts the options of truth, falsity or silence and hence the response (to be testimonial, the communication must be an express or implied assertion of fact which can be true or false (Doe v. United States)

· Documents:

· The incriminated person has not been compelled to do anything when the evidence is gathered from third parties

· Fisher v. United States (1976):

· Accountant’s workpapers are not the taxpayer’s—not prepared by taxpayer and contain no testimonial declarations by him

· Contents of records prepared voluntarily by taxpayer not protected because preparation was not compelled unless production of the documents involves testimonial self-incrimination (United States v. Doe (1984))

· Most courts agree that the contents of voluntarily prepared documents are not protected

· The act of production

· Fifth applies only if the testimonial act of production (admitting existence, control, authenticity…) could incriminate the person responding to the subpoena

· Corporate representative’s custodial position regarding corporate records does not allow him to invoke the privilege if production of corporate records would incriminate him personally (Braswell v. United States, (1988)) (jury told simply that the company produced the records—only the act of producing them cannot be used against the custodian)

· Production of people (Baltimore City Dept. of Social Services v. Bouknight (1990)):

· Privilege cannot be assumed when one has assumed custodial duties and production is required as part of a non-criminal regulatory scheme

· Documents not voluntarily prepared are not protected if government requires their preparation for legitimate administrative purposes not focused solely on those inherently suspect of criminal activity (Shapiro v. United States (1948)) (but those who invoke the privilege cannot be criminally punished for failure to comply – Marchetti)

· Plurality re: compelled reporting of an accident: public need must be balanced against the individual’s claim to constitutional protection (California v. Byers (1971))

Procedural aspects of self-incrimination claims

· Determining the risk of incrimination

· Hoffman v. United States (1951): privilege doesn’t apply only if a person cannot possibly be prosecuted in the future
· Immunity (immunity must be as broad as the privilege itself)
· Transactional immunity – a broad guarantee against future prosecution – no transaction about which a witness testifies can be subject of a future prosecution against the witness
· Use or derivative use immunity – burden is on the government to prove that the evidence it proposes to use is derived from a legitimate source wholly independent of the compelled testimony (Kastigar v. United States (1972))
· State cannot use a tainted witness
· Non-evidentiary use of immunized testimony may be allowed
· Inevitable discovery exception sometimes applied
· Use allowed in subsequent perjury prosecution
· Waiver of privilege

· Defendant who takes the stand is treated like any other witness (whether cross-exam may go beyond direct is product of state rules of evidence

· Answering questions while failing to invoke privilege is deemed a waiver 

Confessions and due process

· Since 1966, 5th amendment self-incrimination analysis applied to statements made in custodial interrogation; waiver analysis applied and privilege must be shown to have been waived

· Due process elements (coerced confessions violate due process):

· Case-by-case analysis regarding involuntariness

· When a suspect speaks because he is overborne, it is immaterial whether he has been subjected to a physical or mental ordeal (incommunicado confinement is an element of coercion)

· Increasing importance placed on access to counsel

· Use of false evidence by police to obtain confession:

· Distinction between verbal assertions (generally okay) and manufactured documentation (no good)

· Colorado v. Connelly (1986): coercive police activity is a necessary predicate to the finding that a confession is not voluntary within the meaning of the due process clause

· Federal prosecutions – traditionally supervisory power of courts used to ensure exclusionary rule applied when unreasonably lengthy detention without presentation before a magistrate (statutory not constitutional protection)

Miranda Warnings

· Unlike 6th amendment, 5th is not temporally limited to criminal prosecutions

· Privilege against self-incrimination is applicable to the states (Malloy v. Hogan (1964))

· Miranda v. Arizona (1966)

· The prosecution may not use statements, whether exculpatory or inculpatory, stemming from custodial interrogation of the defendant unless it demonstrates the use of procedural safeguards effective to secure the privilege against self-incrimination

· Custodial interrogation – questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom of action in any significant way 

· General, on-the-scene questioning as to facts surrounding a crime or other general questioning of citizens in the fact-finding process is not affected by Miranda
· Procedural safeguards – unless other fully effective means are devised to inform accused of their rights of silence and to assure a continuous opportunity to exercise it, the following is required (the following are required unless something at least as effective given by Congress and states):

· Prior to any questioning, the person must be warned that he has the right to remain silent, that any statement he does make may be used as evidence against him, and that he has a right to an attorney (unlike the 6th, right to consult about whether to speak…), either retained or appointed.

· Defendant may waive these rights, but only voluntarily, knowingly and intelligently (no effective waiver of right to counsel unless after warnings given)

· It is impermissible to penalize an individual for exercising his 5th amendment privilege when he is under custodial interrogation (prosecution cannot raise the fact at trial)

· Burden on state

· Dissent – those who used 3rd degree tactics are just as likely to lie about these warnings

· No historical, textual grounding for such broad-ranging holding

· Miranda analysis

· Creates a prophylactic rule to aid in judicial review—if no warnings, confession is tainted

· In reality, very few cases excluded that would not have been under old totality of the circumstances test

· Claims can be re-litigated on habeas corpus collateral review of a state court conviction (Withrow v. Williams (1993))

· Although Miranda provides rights to silence and counsel, decision whether to exercise them is made without counsel

· Congressional response – 18 USC § 3501 never been seriously enforced

· The non-constitutional status of Miranda
· Statements obtained in violation of Miranda not necessarily constitutionally defective (involuntary, as opposed to Miranda-defective, cannot be admitted)

· Impeaching a defendant-witness (Harris v. New York)

· Evidence barred from prosecution’s case-in-chief is not necessarily barred altogether provided evidence is satisfactorily trustworthy
· Miranda’s shield cannot be perverted into a  license to use perjury by way of a defense (a defendant’s credibility may appropriately be impeached by use of his earlier conflicting statements)
· Due process requires that defendant cannot be impeached by his silence (this does have constitutional underpinnings)
· Impeachment by use of pre-arrest silence does not violate the 14th amendments (arguably can be read as requiring people to report their possible crimes…) (even if post-arrest, but warnings were not given—the right to silence only attaches after warnings are given)
· Admitting the fruits of a Miranda violation

· Because of Miranda’s non-constitutional elements, the court severely limits exclusion of fruits of a Miranda-defective confession
· Evidence leading to other witnesses(Michigan v. Tucker):
· No reason to doubt trustworthiness of information merely because failure to give warning; whether benefits of exclusion outweigh the costs of exclusion
· Second confessions (Oregon v. Elstad):
· Though Miranda requires that the unwarned admission must be suppressed, the admissibility of any subsequent statement should turn in these circumstances solely on whether it is knowingly and voluntarily given
· Was 1st confession involuntary? (absent deliberately coercive or improper tactics in obtaining the initial statement, the mere fact that  a suspect has made an unwarned admission does not warrant a presumption of compulsion)
· Physical evidence – most courts admit evidentiary fruits of Miranda-defective confessions
· Emergency exception

· New York v. Quarles
· May exist with overriding considerations of public safety
· The need for answers to questions in a situation posing a threat to the public safety outweighs the need for the prophylactic rule protecting the privilege against self-incrimination
· Post-Miranda Open Questions
· What is custody

· Test is whether a person is deprived of his freedom of action in any significant way
· With prisoners, question is whether prison official’s conduct would cause a reasonable person to believe his freedom of movement had been further diminished
· Privilege not violated when questioned by a probation officer in his office
· An officer’s subjective view concerning whether a person being interrogated is a suspect is irrelevant to the assessment of whether the person is in custody (Stansbury v. California)
· Terry stops – not custodial for Miranda purposes
· What is interrogation?

· Police must be questioning—volunteered statements and “threshold” confessions are not barred for lack of Miranda warning (police don’t have to stop someone trying to confess a crime in order to give the warnings)
· Rhode Island v. Innis (1980)
· Miranda safeguards come into play whenever a person in custody is subjected to either express questioning or its functional equivalent
· Police accountable only for words or actions on their part that they should have known were reasonably likely to elicit an incriminating response
· Court’s inconsistent regarding whether presentation of incriminating evidence constitutes interrogation
· Questions attendant to custody (Pennsylvania v. Muniz) – booking exception exists for those basic questions (i.e., “what’s your name?” is always within the exception)
· Case likely to be extended to cover questions attendant to custodial procedures/tests (fingerprinting, transportation, inventorying, etc…)
· Undercover activity (Illinois v. Perkins)
· Where a suspect does not know that he is conversing with a government agent, these pressures do not exist
· Miranda protection does not depend on nature of offense (felony/misdemeanor…)
· How complete must warnings be?

· Suggestion that police should be given some flexibility so long as they provided suspect with the gist of the warnings (California v. Prysock)
· Waiver of Miranda rights
· Waiver and the role of counsel

· Neither an express statement of waiver nor a written waiver is required so long as there is sufficient evidence to show that the suspect understood his rights and voluntarily waived them
· Two-step test
· Relinquishment of rights must have been product of free and deliberate choice rather than intimidation, coercion, or deception
· Waiver must have been made with a full awareness both of the nature of the right being abandoned and the consequences of the decision to abandon it
· Even after warnings given, a confession may still be coerced under traditional standards
· Voluntariness depends on absence of police over-reaching, not on “free choice” in any broader sense of the words (Colorado v. Connelly)
· Most courts hold that the deranged or the mentally defective cannot knowingly and intelligently waive their Miranda rights
· Constitution does not require that suspect know and understand all the possible consequences of waiver
· Waiver valid when suspect not told of lawyer’s efforts to contact him because it could have impact on its capacity to comprehend the waiver (Moran v. Burbine) (state of mind of the police irrelevant)
· Waiver after invocation of Miranda rights

· Interrogation is not forever barred simply because the defendant invokes his right to silence (Michican v. Mosley) (Miranda is not a per se bar to resumption of questioning)
· Most important fact is a “cooling off period”
· Right to counsel (Edwards v. Arizona)
· When right to counsel invoked, it cannot be waived merely by continued questioning unless accused himself initiates that further communication (routine inquiries regarding custodial relationship generally won’t be considered initiation)
· Two step analysis:
· Bright line prophylactic safeguard of initiation requirement
· Totality of circumstances test of a knowing and voluntary waiver 
· Police can assume that in the absence of a clear invocation, the suspect was consenting to continued interrogation (Davis v. United States) (dissenters would limit questioning to clarifying suspect’s desire for counsel or not)
· Once suspect makes unambiguous request for counsel, subsequent ambiguous statements are irrelevant (Smith v. Illinois)
· Invocation of counsel is not offense-specific (if invoked, no questioning) (Arizona v. Roberson)
· If 6th amendment right to counsel is invoked at a hearing, questioning regarding other incidents is okay because 5th not implicated (McNeil v. Wisconsin)
· Right to counsel cannot be invoked prior to interrogation

Confessions and the 6th Amendment Right to Counsel
· Massiah v. United States (1964)

· Accused is denied basic protections of 6th amendment guarantee when there was used against him at his trial evidence of his own incriminating words, which federal agents had deliberately elicited from him after he had been indicted and in the absence of his counsel

· Rule must apply to indirect and surreptitious interrogations as well as to those conducted in the jailhouse

· It’s entirely proper to continue investigations after an indictment, but after that point, defendant’s own statements made absent counsel cannot be used against him at trial

· Rationale: once you’ve chosen to retain an attorney, the vice is not a deprivation of privacy, but interference with the parity required by 6th (between state and accused) (rationale is actually odd since under Miranda, all this could be done pre-arrest)

· Obtaining information from formally charged defendants

· Brewer v. Williams (1977)

· The clear rule of Massiah is that once adversary proceedings have commenced against an individual, he has a right to legal representation when the government interrogates him

· It is incumbent upon the state to prove an intentional relinquishment or abandonment of a known right or privilege (waiver requires not merely comprehension, but relinquishment)

· Applies when government “deliberately and designedly set out to elicit information”

· Sixth amendment right to counsel attaches only after adversarial proceedings have begun

· Psychiatric evaluation – it is not unfair to require the state to provide counsel with notice before examining the defendant

· Use of undercover officers and state agents

· Jailhouse plants (Unites States v. Henry (1980))

· By intentionally creating a situation likely to induce a defendant to make incriminating statements without the assistance of counsel, the government violates the 6th right to counsel

· Listening posts – to prove a violation, defendant must show that the police took some action, beyond merely listening, that was designed deliberately to eliciting incriminating remarks (Kuhlmann v. Wilson (1986))

· Informants – must have been working for the government at the time the information was obtained—otherwise, no state action implicated in the deliberate elicitation

· Continuing investigations

· Maine v. Moulton (1985)

· Incriminating statements pertaining to pending charges are inadmissible at the trial of those charges, notwithstanding the fact that the police were also investigating other crimes, if, in obtaining the evidence, the state violated the 6th by knowingly circumventing the defendant’s right to the assistance of counsel

· Waiver of 6th amendment protections

· When defendant is warned and waives his rights, the question is simply whether the waiver was knowing and voluntary (Patterson v. Illinois (1988)) (Michigan v. Jackson (1986)) (standards of Edwards v. Arizona apply)

· Protections of Edwards not applicable in 6th context unless accused unequivocally invokes right to counsel

· Miranda warnings convey sum and substance of the 6th amendment as well and suffice as a warning (dissent – there are functions of counsel like challenging an indictment or negotiating a plea, that are not made clear in Miranda)

· Standards differ between 5th and 6th when:

· When defendant not told lawyer trying to reach him (5th okay, 6th no good)

· Surreptitious conversation… (5th okay, 6th no good)

· An invocation of the 6th is offense specific (McNeil v. Wisconsin (1991))

· In order to fall within this exception (and have statements excluded), the offense being investigated must derive from the same factual predicate as the charged offense

· 6th Amendment exclusionary rule

· 4th amendment exclusionary rule is not constitutionally required

· A violation of the prophylactic safeguards might not demand exclusion, but a “true” violation of the 6th probably results in exclusion for all purposes (Michigan v. Harvey (1990))

· Generally, remedy is to exclude only in government’s case-in-chief (okay in impeachment)

identifying suspects

· Identification and the right to counsel

· United States v. Wade (1967)

· The confrontation compelled by the state between the accused and the victim/witness to a crime to elicit identification evidence is peculiarly riddled with innumerable dangers and variable factors which might seriously derogate from a fair trial

· Defendant’s inability effectively to reconstruct at trial any unfairness that occurred at the lineup may deprive him of his only opportunity meaningfully to attack the credibility of the witness’ courtroom identification (counsel’s presence should have been a requisite to conduct of the lineup absent an intelligent waiver

· Exclusion – proper question to be applied is whether, granting establishment of the primary illegality, the evidence to which instant objection is made has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint

· Factors:

· Prior opportunity to observe the alleged criminal act

· Existence of any discrepancy between pre-lineup description and defendant’s actual description

· Any identification prior to lineup of another person

· The identification by picture of the defendant prior to the lineup

· Failure to identify the defendant on prior occasions

· Lapse of time between the alleged act and the lineup identification

· When testimony is direct result of an illegal lineup, only a per se exclusionary rule as to such testimony can be an effective sanction to assure that law enforcement will respect the accused’s constitutional right… (Gilbert v. California (1967))

· Limiting the right to counsel to post-charge lineups

· Kirby v. Illinois (1972)

· Sixth and 14th attach only at or after adversary judicial proceedings…

· Court will not apply protections to all pre-charging actions (in fact, most identifications are done to obtain evidence in order to bring a formal charge)

· However, Due Process Clause of 5th and 14th always forbids a lineup that is unnecessarily suggestive and conducive to irreparable mistaken identification

· Dissent (status of whether or not charges filed irrelevant for need of protection during identifications)

· If adversary proceedings are deliberately delayed in order to evade the rule of Wade, the resulting identification will be invalidated

· Post-charge photo identifications – a defendant has no right to counsel at a photographic identification whether before or after indictment or formal charge (United States v. Ash (1973))

· Due process limitations on identification evidence

· Due process fundamental fairness approach is used in assessing identification procedures that are not governed by Wade and Gilbert (Stovall v. Denno (1967)) (i.e., in most cases)

· Totality of the circumstances assessed

· Permissible suggestiveness – street identifications held immediately after the crime are often excused as necessarily suggestive

· Simmons v. United States (1968) – due process test protects against identifications that are so impermissibly suggestive as to give rise to a very substantial likelihood of irreparable misidentification

· Independent sources (Neil v. Biggers (1972)) – question is whether the witness had a picture of the defendant in his mind before the police suggestiveness occurred, and whether that suggestiveness altered that picture in any way

· Reliability as the linchpin (Manson v. Brathwaite (1977))

· Reliability is the linchpin in determining the admissibility of identification testimony for both pre and post-Stovall confrontations (factors: witnesses opportunity to view criminal at time of the crime; witness’ degree of attention; accuracy of his prior description of the criminal; level of certainty demonstrated at the confrontation; time between the crime and the confrontation)

· Test applies to aural as well as visual identifications

Right to Counsel

Development of the right

· Johnson v. Zerbst (1938) – in federal court, 6th requires counsel in all criminal proceedings, unless defendant waives the assistance of counsel (a jurisdictional prerequisite)

· Powell v. Alabama (1932) (applying to capital cases in state court):

· A defendant in state court should be afforded a fair opportunity to secure counsel of his own choice (denial of effective opportunity is also problematic)

· Defendant requires the guiding hand of counsel in every step in the proceedings against him

· Denials of due process to fail to give reasonable opportunity to retain counsel and to fail to make an effective appointment of counsel

· In capital cases, it is the duty of the court, whether requested or not, to assign counsel to defendant as a necessary requisite of due process of law (now, generally, only if defendant is unable to do so himself)

· Gideon v. Wainwright (1963) (appointed counsel for indigents in felony prosecutions)

· Sixth amendment right to the aid of counsel is of such fundamental character so as to be incorporated within the 14th (and applicable to the states)

· In our adversary system of criminal justice, any person haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him

· Establishing indigency (post-Gideon)
· Indigence is not equivalent to destitution—if by their nature, an accused’s assets cannot be timely reduced to cash and cash is required, the present financial inability to obtain counsel which defines indigence for 6th purposes appears (states may sometimes seek reasonable reimbursement later, although usually only when defrauded)

· Defendant’s burden to establish indigency (no right to counsel at that initial hearing)

· Generally, statements regarding defendant’s finances at indigency hearing cannot be used against him later at trial

· Argersinger v. Hamlin (1972) (appointed counsel in misdemeanor cases)

· Problems of trials, appeals and guilty pleas looms in misdemeanor cases just as in felonies (misdemeanors and petty offenses often require the presence of counsel to insure the accused a fair trial)

· Absent a knowing and intelligent waiver, no person may be imprisoned for any offense, whether classified as petty, misdemeanor, or felony, unless he was represented by counsel at his trial

· Scott v. Illinois – requirement only when defendant sentenced to imprisonment—not when incarceration is an authorized penalty (dissenters would apply latter as the test)

· Nichols v. United States – an uncounseled misdemeanor conviction, valid under Scott because no prison term imposed, is also valid when used to enhance punishment at a subsequent conviction

· Scope of the Right

· Critical stages

· Courts will scrutinize any pretrial confrontation of the accused to determine whether the presence of his counsel is necessary to preserve the defendant’s basic right to a fair trial as affected by his right meaningfully to cross-examine the witnesses against him and to have effective assistance of counsel at the trial itself

· The assistance of counsel at the preliminary hearing is essential to protect the indigent accused against an erroneous or improper prosecution

· Generally, adversarial proceedings must be formally initiated before a phase of prosecution can be considered a critical stage (an investigation usually does not trigger rights)

· Counsel not constitutionally required at the grand jury stage

· Post-trial stages (Mempa v. Rhay (1967))

· Appointment of counsel for an indigent is required at every stage of a criminal proceeding where substantial rights of the accused may be affected

· A lawyer must be afforded at a sentencing proceeding whether it is labeled a revocation of probation or a deferred sentencing

· Appeals

· The state has a due process obligation to appoint counsel for an indigent whenever counsel would be necessary for adequate access to court relief

· Right to counsel for first appeal of right (Douglas v. California (1963))

· Right to counsel does not extend to discretionary appeals (Ross v. Moffitt (1974))

· State not required to supply counsel for post-conviction habeas corpus proceedings (Pennsylvania v. Finley (1987)) (statute requires counsel in capital cases – 21 U.S.C. § 848(q)(4)(B))

· Indigent entitled to free transcripts and cannot be charged filing fees

· Post-sentencing – no absolute right to counsel at parole or probation revocation proceedings (Gagnon v. Scarpelli (1973))

· Experts – an indigent defendant may in some cases be entitled to appointed expert assistance in addition to counsel (Ake v. Oklahoma (1985))

Screening and Charging Process

· Nowhere in U.S. is there, or can there be, a full enforcement policy (counter to notion that all citizens treated equally under the law)

· Many laws passed as state-declared ideals

· Police screening (prosecutors best advised to stay out of initial screeings, lest they become witnesses)

· Prosecutorial decision whether to charge (basic factors depend on prosecutor’s belief that):

· Suspect is guilty

· Evidence is sufficient to secure conviction

· It is in the community’s best interest to prosecute the suspect

· Decisions not to prosecute – generally not subject to judicial review

· Prosecutor may override a grand jury’s decision to indict

· Selective enforcement

· Oyler v. Boles (1962) – defendant must allege a deliberate policy of proceeding only in a certain class of cases or against specific persons

· Wayte v. United States (1985) – it is appropriate to judge selective prosecution claims according to equal protection standards and to require suspect to show both that the passive enforcement system had a discriminatory effect and that it was motivated by a discriminatory purpose

· Post-Wayte – two-pronged test

· Defendant has been singled out for prosecution while others similarly situated have not been prosecuted for similar conduct

· The government’s action in thus singling defendant out was based on an impermissible motive such as race, religion, or the exercise of constitutional rights

· Choice of forum

· Choice of forum (state vs. federal) lies within the realm of prosecutorial discretion

· Choice of charged crime

· The fact that conduct violates two statutes does not require a prosecution under the more lenient

The Grand Jury (Rule 6)

· Two major functions:

· A buffer protecting citizens from unjust prosecution by the state

· Enforcement function by investigating incidents or offenses which the jurors think suspicious

· The right to a grand jury indictment does not extend to defendants accused of state crimes (not incorporated via 14th) (about half the states require)

· “Infamous crimes” requiring a grand jury are those that can result in imprisonment in a penitentiary

· Charge of the grand jury

· Primary function is to make a determination whether there is probable cause to believe that a crime was committed and that the accused committed it

· Grand jury procedures

· Who may be present – government attorneys, witness under examination, interpreters if needed, stenographer

· General rule of secrecy

· Return of indictment requires concurrence of 12 or more jurors (federal grand jury ranges in size from 16 to 23)

· Grand jury’s relationship to prosecutor and court

· Courts view the prosecutor’s relationship with the grand jury as subject to little, if any, judicial scrutiny

· Prosecutor is:

· Legal advisor to grand jury

· Presenter of evidence to grand jury

· Able to negate a grand jury’s return of an indictment

· Evidence presented to grand jury

· Evidence may be presented that could not be offered at trial

· Costello v. United States, 1956

· Neither 5th nor any other constitutional provision prescribes the kind of evidence upon which grand juries must act

· An indictment returned by a legally constituted and unbiased grand jury, like an information drawn by the prosecutor, if valid on its face, is enough to call for trial of the charge on the merits

· Delay would be too great to start inquiring into adequacy and competence of evidence before grand jury

· Other policies supporting this:

· Inadmissible evidence has probative value

· Evidentiary rules designed for fairness in adversarial proceeding—grand jury not adversarial

· Any misleading effect will be remedied at trial

· Increased burden on grand jury proceedings if rules of evidence applicable

· Generally, illegally obtained evidence can be used

· Because grand jury operates separate from the courts, they cannot use supervisory power to require inclusion of any exculpatory evidence (United States v. Williams (1992))

· Grand jury’s power

· It can call anyone to testify before it upon the hint of suspicion or on the basis of prosecutor’s speculation about possible criminal activity

· Subpoena power of grand jury is nationwide (witness has burden of traveling)

· Substantial power to subpoena the press

· A person able to demonstrate that grand jury is harassing him may move to quash

· United States v. Dionisio (1973)

· Objection to breadth of grand jury investigation and use of subpoena power is ordinarily dismissed out of hand

· Subpoena to appear before a grand jury is not a “seizure” in the 4th sense, even though that summons may be inconvenient or burdensome

· Subpoenaing defense attorneys re: fee related information (generally okay, but fee-related information is protected if disclosure would disclose the motive that the client had for seeking counsel in the first place) (some state’s ethics rules require permission of the court to subpoena defense counsel, although DOJ says state ethics rules don’t bind it)

· DOJ guidelines re: warnings to be given at a grand jury:

· General subject matter of grand jury’s inquiry (to extent investigation would not be compromised)

· Witness may refuse to answer incriminating questions

· Answers may be used against witness

· Witness may step outside grand jury room to consult counsel

Indictments and Informations

· Preliminary hearings

· Per federal rules, arrested person shall be taken without unnecessary delay before nearest federal magistrate for a probable cause determination (if one wasn’t already made)

· Indictments cut of the right to a preliminary hearing (most states require a magistrate’s finding as a prerequisite to filing an information)

· Procedural requirements – federally –  magistrate generally to determine probable cause with the evidence viewed in the light most favorable to the government, ignoring credibility questions

· Generally, no rules of evidence at preliminary hearing and probable cause determination may be based in whole or in part on hearsay

· Preclusive effect – a magistrate’s finding of no cause for binding over a suspect is not binding on a grand jury (prosecutors may drop prosecution, re-file, and try again with a different magistrate)

· Problems of adequate notice

· Amendment of an indictment

· When the charging terms of the indictment are altered, either literally or in effect, by prosecutor or court after the grand jury has last passed upon them

· Per se prejudicial – directly infringes the defendant’s right to know of the charges against him by effectively allowing the jury to convict the defendant of a different crime than that for which he was charged (per se reversal if judge instructs on a different statute than that charged in the indictment)

· Variance of the indictment

· When the charging terms of an indictment are left unaltered, but the evidence offered at trial proves facts materially different from those alleged in the indictment

· Not reversible error unless the accused has proved a prejudicial effect upon his defense – merely permits the prosecution to prove facts to establish the criminal charge materially different from the facts contained in the charging instrument

· Constructive amendment of an indictment

· When the terms of an indictment are in effect altered by the presentation of evidence and jury instructions which so modify essential elements of the offense charged that there is a substantial likelihood that the defendant may have been convicted of an offense other than that charged in the indictment

· A variance is not material, or does not rise to the level of a constructive amendment, unless the variance misleads the accused in making his defense or exposes him to the danger of double jeopardy

· Inspecific charges

· A charge is sufficiently specific when it contains the elements of the crime, permits the accused to plead and prepare a defense, and allows the disposition to be used as a bar in a subsequent prosecution

· Federal rules require the indictment to set out each element of the statutory violation in order to sufficiently inform the defendant of the offense against which he must defend

· Courts may also order a bill of particulars

