Criminal Procedure

Professor Turley

CRIMINAL PROCEDURE

BASIC PRINCIPLES

· how to determine whether a sanction is criminal

· BOP? no, b/c this is circular: BOP is determined once case has been classed as criminal/civil.  same with the rts triggered by criminal cases
· type of penalties, whether the suit is brought by govt are also not definitive
· legislative designation tells us if it’s criminal
· should we always defer to a legislative designation of civil?

· US v. L.O.Ward, 1980:  penalty for discharge of hazardous substances into navigable waters is civil and thus reporting requirement didn’t violate 5th A. privilege against self-incrimination.  determination of whether penalty is civil is matter of statutory construction: (1) has congress indicated, expressly or impliedly a preference for one label; (2) if congress indicated penalty was civil, was the statutory scheme so punitive, either in purpose or effect, as to negate that intention (clearest proof necy to est. unconstitutionality)
· Allen v. Illinois, 1986: commitment proceedings under the Illinois Sexually Dangerous Persons Act were not criminal and thus 5th’s privilege against self-incrimination not trigger.  Ct fd legislative characterization as “civil” and treatment-oriented crucial, despite the fact that persons were kept in max security facility which also housed prisoners needing psychiatric care
· Kansas v. Hendricks, 1997, 5-4: Hendricks was serving sentence for sex crime conviction and was involuntarily committed to an insane asylum indefinitely just days before he was to be released.  Hendricks challenged statute as (1) violation of dbl jeopardy and (2) ex post facto law (b/c passed after criminal acts committed)
· Thomas, for 5:  Using Ward test, fd this was a civil act and thus no protection from dbl jeopardy or ex post facto laws.  Fd that Hendricks didn’t give clearest proof that this was criminal so as to negate legislature’s designation.  Key factors in finding the act civil
· no retributive or deterrent objectives (only public safety objective
· no determination of culpability for prior conduct (instead used for only evidentiary purposes)
· no conviction required for commitment
· no scienter requirement, as in most crimes
· comment: ironic. if you take away scienter requirement, what you get is a crime w/ no defenses
· no punitive intent
Emphasized that it could be “civil” even if it was permanent, and that failure to provide any treatment didn’t render it punitive.

· Breyer, Stevens, Souter, Ginsburg, dissenting: Act was punitive and thus an ex post facto law b/c no treatment was provided
· comment: if the ct shifts left, this case will be reversed because it effectively allows state to craft civil crimes
· Seling v. Young, 2001: pretty much identical statute/situation as in Hendricks, but petitioner challenge was “as applied”, not “facial”: no treatment provided and conditions worse than in criminal confinement
· O’Connor: as applied analysis no workable b/c couldn’t finally resolve whether statute is criminal and thus subject to criminal limits. 
· Scalia, Souter concurring: criminal nature depends on legislature; harsh implementation cannot transform statute into a criminal one. Petitioner must challenge the implementation as unlawful executive action and if he fails b/c state cts interpret the statue as permitting punitive sanctions, then he has action in fedl cts.
· Thomas, concurred in J

· Stevens, dissented
· Distinguishing Civil and Criminal Contempt Proceedings: UMWA v. Bagwell (1994):  State TC issued complex injunction prohibiting union from engaging in various strike activities, which the union violated.  TC held contempt hearing and announced fines for future breaches; assessed fines in subsequent jury trial.  Issue is whether fines were criminal and whether union thus had rt to jury trial
· Blackmun:  the fines were criminal sanctions.  relied on the following factors:
· the violations didn’t happen in ct or otherwise implicate ct’s power to maintain order and adjudicate
· violations weren’t simple affirmative acts but rather widespread, ongoing, out of court violations of a ct-imposed scheme.  covered entire state and many months
· fines were serious
disinterested factfinding and even-handed adjudication were thus required.

· Scalia, concurring: distinction should be determined by complexity of judicial decree, b/c the more complex, the more hard it is for violations to be determined, credibility becomes relevant, etc
· Ginsburg, Rehquist, concurring in part and in the J: fact that ct refused to vacate fines despite parties’ settlement was characteristic of criminal proceddings
· criminal constitutional guarantees are applied in the civil setting most commonly in §1983 actions (e.g. if P claims illegal search, 4th A. stds will govern)
INCORPORATION AND RETROACTIVITY

A. INCORPORATION

· BOR contains no affirmative rts; there only to protect govt from taking away rights
· Historically, the BOR didn’t apply to the states.
· Barron v. Baltimore (1833) Marshall: BOR  only applied against the federal government.
· despite controversy over whether Civil Rts Amendments changed this, Marshall reaffirmed Barron in  Slaughterhouse cases (1872).  4 dissenters would have ruled otherwise.  Subsequent cases remained faithful to Barron as well.
· Hurtado,1884 (CA could institute crim proceedings by information rather than indictment)
· Twining, 1908 (privilege against self-incrimination didn’t bind states)
· but then: Powell v. Alababama, 1932 (denial of counsel in capital case was effective denial of right to be heard and violated DP)
· Palko v. CT, 1937, Cardoza: upheld CT procedure allowing state to appeal and retry criminal D which would have violated 5th A. dbl jeopardy clause if it applied to the states.  “Specific pledges of particular amendments have been found to be implicit in the concept of ordered liberty, and thus, through the 14th A, become valid as against the states”, just not dbl jeopardy. (Dicta)
· Adamson v. California, 1947
· majority reaffirmed Twining (privilege against self-incrim. doesn’t bind states)
· Black, Douglas dissent: 14th A. §1 was designed to insure that states couldn’t violate BOR.  rejected Palko’s “natural law approach” (specifically, the plus part of selective incorporation plus)

· Frankfurter disagreed vigorously.

· Justice Black’s approach: total incorporation

· Justice Frankfurter’s approach: “implicit in the concept of ordered liberty”: selective incorporation plus (generally prevailed)

· The Warren Court: maintained the fundamental fairness standard while incorporating more and more of the BOR (selective incorporation).  Insisted that incorporated protections operated in the same way against the states as against the fedl govt.
· the current approach: Duncan v. Louisiana (1968):
· White: the 6th A right to jury trial applies to the states through the 14th A. (selective incorporation).  the tests use to determine are:
· “fundamental principles of liberty and justice which lie at the base of all our civil and political institutions”
· “basic in our system of jurisprudence”
· “a fundamental rt, essential to a fair trial”
· “whether given this kind of system a particular procedure is fundamental- whether, that is, a procedure is necessary to an Anglo-American regime of ordered liberty”
· Black, Douglas, concurring: (total incorporationist, but willing to support selective incorporation)
· attacks the dissenters, citing his past as a legislator and saying they’re relying what was not said in legislative sessions rather than what was said.  disagrees with their historical treatment and that the text cannot be read to mean the BOR applies against the states; that in fact it means that all the BOR applies.  Thinks Harlan’s approach is too subjective, fluid, constitutionalizing the Justices’ views.  thinks there’s no federalism prob w/applying BOR against the states in same way as against fedl govt.   willing to support selective incorporation as alt to total incorporation (but not selective incorporation plus). 
· Harlan, Stewart, dissenting: finds no historical support for incorporation, esp. given that SC had consistently rejected it (stare decisis
).  thinks federalism is implicated. disagrees with total incorporation and selective incorporation, but finds total preferable b/c less subjective.  would rely on “fundamental fairness” to determine whether the particular procedure comports w/ DP, rather than relying on “incorporation”
· Note:

· the SC has never espoused total incorporation
· Rights currently not binding on states:
· (1) Right to grand jury indictment
· (2) Jury Trial (7th A) in civil cases
· (3) Bail Clause of 8th A
· (4) 12 jurors not guaranteed
· [incomplete list of rts binding on states: (1), takings clause, (2)1st A speech, press, and religion, (3) 4th A. search and seizure, including exclusionary rule, (4) 5th A. freedom fr. compelled self incrimination, (5) 6th A rts to counsel, to speedy and public trial, to confront, and to compulsory process for obtaining witnesses]
· it remains an open question whether protections other than the BOR are guaranteed by DP (e.g. may a search which doesn’t violate the 4th A still violate DP?)
· Graham v. Connor, 1989: claims of excessive force in making an arrest must be adjudged under the specific textual guarantees of the 4th A. rather than the less definite guarantees of substantive DP
· Gerstein v. Pugh, 1975: whether s.o. is entitled to a judicial determination of “probable cause” is det’d by the 4th A., not procedural DP
· US v. James Daniel Good Real Property, 1993:  Good was convicted on drug charges b/c drugs were fd in his house.  4 yrs later govt instituted in rem proceeding b/c property used to facialitate a drug transaction and following ex parte  proceeding, magistrate authorized warrant and the govt seized the property.  gov’t argued only had to comply with 4th A.
· Kennedy, for 5: 4th A. not enough when govt seizes property for purposes of civil forfeiture; person also entitled to notice and opportunity to be heard.  distinguished Gerstein b/c that dealt with arrest/detention of people.
· Rehnquist, O’Connor, Scalia, dissenting:  4th A. is on point and governs, not les specific DP guarantee.  ironic that majority would grant more protection to property rts than individual rts.
· Albright v. Oliver, 1994: P argued his arrest/prosecution w/o probable cause was a violation of substantive DP.  he didn’t argue 4th A. violation.
· Rehnquist, for a plurality of 4: in the area of criminal procedure, the various provisions of the BOR have replaced more generalized 14th A. protections.  “Where a particular amendment provides an explicit textual source of constitutional protection against a particular sort of govt behavior, that amendment, not the more generalized notion of ‘substantive due process’ must be the guide for analyzing these claims” 
· Scalia, concurring: substantive DP can’t be used to impose addl reqts on state criminal processes.
· Kennedy, Thomas, concurring in the J: DP clause couldn’t be relied upon where it would provide identical protection to BOR (Ginsburg, concurring had a similar view)
· Souter, concurring in J: rejected the notion that DP couldn’t supplement BOR, but didn’t find that it did hear, b/c the DP claim merely duplicated the 4th A. clm
· Stevens, Blackmun, dissenting: P was seeking damages for illegal prosecution and b/c the rt to a grand jury determination of probable cause had not been incorporated, DP could be construed to provide an independent rt to be free of prosecution w/o cause
· Recap on Residual Protection Provided by the Due Process Clause

· 1.  A citizen cannot rely on a right to DP if a specific BOR guarantee would provide the same constl protection
· 2. Where a specific BOR protection has traditionally regulated an area of criminal investigation or prosecution, and yet provides no protection in a particular case, it is very unlikely that a citizen can rely on a more general DP guarantee
· 3. Independent DP protection is viable where government activity has some purpose other than criminal law enforcement (e.g. Good)
· 4. Independent DP protection is available where no BOR guarantee has traditionally applied.  (e.g. Godinez v. Moran: D has DP rt to be tried only if competent.)
· State constitutional protections

· States may not experiment in ways that provide less protection than is guaranteed by the BOR, but they may provide more.
· Decs based on state constitution are unreviewable by the SC, but the state ct must be explicit about the fact that it’s deciding on the basis of state constitution or the SC will presume the dec. was based on US constitution.
B. RETROACTIVITY

· The Impact of New Decisions: The SC always gives the benefit of the new rule to the litigant who establishes it (even though it constitutes retroactive application) b/c (1) it provides litigants an incentive to bring case, and (2) to meet the case/controversy requirement

· Prior Supreme Court Law on Retroactivity, and the Harlan Approach

· Stovall v. Denno (1967), Desist v. US (1969): SC refused to apply its decs requiring counsel at lineups and it’s holding in Katz to cases on direct review and said these only applied to police activity occurring after the rules’ announcements.
· Harlan’s dissent in Desist: 
· new rule should apply to all other cases on direct review.
· presumption of non-retroactivity for habeas cases: new rule should not apply to collateral attacks (i.e. habeas corpus).  exceptions:
· 1. fundamental fairness exception: habeas corpus petitioners who seek benefit of new rule that is implicit in the concept of ordered liberty
· 2. new rule makes the conduct for which he was tried constitutionally protected, so that a trial should never have occurred in the first place
· [rat: thought the ct’s approach inequitable; that fundamental fairness required application to cases on direct but not collateral review.  explained that he accepted “the great writ” but if it’s not on direct review, a countervailing interest in finality of convictions kicks in.]
· Current Supreme Court approach to Retroactivity

· Court finally adopted Harlan approach w/ minor changes to the “fundamental fairness” approach.
· Griffith v. KY (1987): SC applied rule of Batson v. KY (race cannot be used as basis for peremptory challenges; showing such use est’s a prima facie case of racial discrim
) to all cases on direct review when Batson was announced.
· Teague v. Lane: afr-am. habeas petitioner argued that the rule of Taylor v. LA (jury venire
 must be drawn from a fair cross-section of the community) should be applied to petit jury
 as well and thus invalidate his conviction by all white jury.
· O’Connor’s plurality: adopted Harlan’s view of the difference between direct and collateral appeals, but made retroactivity dependant on whether it’s a “new rule” or not.  Old rules have retroactive effect.  New rules don’t have retroactive application except in certain limited circumstances.
· new rule : “not dictated by precedent existing at time conviction became final” (old rule is thus when you say “this is what we always meant”; can be applied on habeas)
· retroactivity is a threshold inquiry i.e. whether rule will have retroactive effect/not should be decided in case issuing rule
· limited Harlan’s exception for rules “implicit in the concept of ordered liberty” to those without which “the likelihood of an accurate conviction is seriously diminished” (“a bedrock procedural element)
· application: the Taylor rule is a new rule and falls w/in neither exception and the ct declines to extend it to petit juries b/c it couldn’t apply to others similarly situated.  the ct will not announce a new rule unless it would be applied retroactively to all those similarly situated.  thus a new rule cannot be articulated in a habeas appeal.
· Stevens, Blackmun, concurring in part and in J: would apply Harlan’s view intact.  
· Brennan, Marshall, dissenting: not allowing habeas petitioners the benefit of “new rules” unless they affect guilt or innocence is a significant contraction of habeas rts
· AF: NOT FINISHED WITH OCONNOR’s PLURALITY.  SEE NOTES, BELOW, and EMAIL TO TURLEY.
1. Holding: In general, new constitutional rules are not retroactively applicable to cases on collateral review
· Initial query: Will this rule be applied retroactively?
· New Rule: a case announces a new rule when the result was not dictated by precedent exiting at the time the defendant’s conviction was final
· Under Harlan approach, new rules must be applied to all similar cases pending on direct review—however, for cases on collateral review, there is no general retroactive application of rules
· Two exceptions to general prohibition of retroactive application to collateral review cases
i. Where the new rule places certain private individual contact beyond the power of authorities

ii. If the new procedure is central to an accurate determination of guilt

· commentary on the Teague rule

· a person is considered on direct until the SC has denied cert or the time to apply for cert has expired

· although Teague only captured a plurality, it has subsequently been adopted by a majority.

· Collins v. Youngblood: retroactive application is not jurisdictional, so a court may not raise the issue sua sponte
· the Teague rule means that defendants in slower jurisdictions benefit b/c they’ll be on direct for longer.
· b/c a rule is applicable to cases not finalized, promulgating new rules is expensive and cts may deterred from doing so
· e.g. NY law prohibits retroactive application to cases on direct review based on the argument that it encourages reform
· academics uniformly criticize Teague
· rules which are not new have complete retroactive effect
· What’s a “new rule”? Butler v. McKellar (1990): When Butler was tried, Edwards v. AZ had been decided but AZ v. Roberson had not, so the issue was whether Roberson was a new rule or just an application of Edwards. (Edwards held that a person in custody who has requested counsel may not be further interrogated unless he initiates it.  Roberson held that Edwards applies even if the officer wants to ask questions about a crime other than the one for which the D was arrested.)  Butler had confessed to an unrelated crime and argued that Roberson should have complete retroactive effect b/c it was not a new rule.  
· Rehnquist:  a rule is “new” if reasonable minds could have differed about the result before it was decided.  Roberson was a new rule b/c lower cts had come down differently, despite the fact that the Roberson ct characterized their result as indistinguishable fr. Edwards and as a refusal to create an exception.
· Brennan, Marshall, Blackmun, Stevens, dissenting: Butler’s “virtually all-encompassing definition of ‘new rule”, combined with Teague, dramatically reduces the scope of habeas review.  
· comment: Butler means almost all SC decisions are “new” and thus can’t be applied in habeas cases (b/c SC won’t usu. take a case unless there’s disagreement on it).  this also raises the question whether SC decision must be unanimous to apply retroactively?
· Refusal to Promulgate a New Rule as a Decision on the Merits

· a decision on “new rule” grounds is similar to a rejection of the proposed rule on the merits. 
· Johnson v.TX, 1993:  on direct review the SC rejected constl question relying on “much of the reasoning” in prior habeas case
· O’Connor dissent for 4:  “cases that reject a claim as requiring a new rule cannot constitute stare decisis on direct review since rejection on habeas only means that the issue is susceptible to debate among reasonable minds”
· The Teague Rule and Statutory Limitations on Habeas Corpus Relief

· 1996 Antiterrorism and Effective Death Penalty Act (AEDPA)
· incorporates Butler and Teague but phases rule as merit, not retroactivity based
· limits fedl habeas review of state court determinations of constl law
· RULE: no habeas relief from state ct dec on claim issued on the merits unless (1) dec was “contrary to, or involved an unreasonable application of, clearly est’d fedl law, as determined by the SC”, or (2) dec was based on “unreasonable determination of the facts in light of the evidence presented”
· Teague still applies where AEDPA doesn’t e.g. where state ct didn’t consider D’s clm on the merits

· e.g. Weeks v. Angelone, CA4: AEDPA doesn’t apply b/c ct didn’t consider D’s clm (failure to provide him w/ ballistics expert violated DP) but Teague bars review b/c new rule (existing law: D entitled to psychiatrist to aid in defense)
· Williams v. Taylor, 2002: O’Connor essentially held that ADEPA codified new rule holding of Teague.  Thus, under AEDPA a federal court cannot grant relief unless a state court decision is “contrary to, or involved in an unreasonable application of, clearly established Federal law, as determined by the Supreme court of the US” and whatever would be an “old rule” under Teague would be  “clearly established law” under ADEPA.  Note the limitation to SC law.
· lower cts have fd Harlan’s 2nd exception satisfied: Cage v. Indiana: lowering proof reqts affects ordered liberty and thus applies retroactively on collateral attack

· cts specify whether rule has retroactive effect; it not must satisfy Teague or AEDPA

· Retroactive Application AGAINST the Defendant

· Lockhart v. Frewell, 1993: Rehnquist held that detrimental changes in the law should be applied retroactively against habeas petitioners.  He distinguished Teague b/c that was motivated by state interest in finality and not wanting to penalize state for good, faith interps of law later fd invalid; habeas petitioner has no interest in finality nor a reliance claim.  
· Stevens, Blackmun, dissenting: rule which allows states but not defendants to take advantage of post-conviction changes in the law is inconsistent w/ courts duty it administer justice impartially
· Apprendi, 2000: Apprendi pled guilty to crime with 10 yr sentence and ct, w/o jury trial, increased to 20 yrs under hate-crime statute; SC held unconstl but have not applied this rule retroactively
FOURTH AMENDMENT AND PRIVACY


SEARCHES AND SEIZURES OF PERSONS AND THINGS

· basics

· the 4th A articulates a clear std: the only other clause in the constitution which does so is the impeachment cl?
· the right is granted to “the people”, like in 9th and 10th A., not to a person as under 5th A.  Thus there’s room for arg that cts should focus on controlling/preventing govtal conduct rather than individual violations.  SC has instead used “the people” to limit application

· “the people” as a limiting term: US v Verdugo-Urquidez, 1990: Mexican police arrested Mexican national in Mexico and brought to US for prosecution.  Afterwards, US police worked w/ Mexican police and conducted warrantless searches of his Mexican residence.  SC, per Rehnquist, held that 4th A doesn’t apply to search of property that is owned by a non-resident alien and located in a foreign country b/c “the people” refers to class of people “who are part of a national community or who have otherwise developed sufficient connection with this country to be considered part of that community” and thus D not protected. (Purpose of the amendment is to protect the people of the US from abuses by own govt, not to limit govt action against aliens, outside the US)
· Brennan, Marshall, dissented: D was convicted under US law for actions outside US; unfair to require aliens to follow law outside US is US govt doesn’t; 4th A is “unavoidable correlative of govt’s power to enforce the criminal law”
· illegal aliens?  the ct refused to decide whether an illegal alien was one of “the people”; however 5 justices fd that 4th A. would apply to search of illegal alien w/in US 
· presumption against extraterritoriality:
· American Banana: Sherman Act doesn’t apply when one banana co. threatened another and burnt its factory
· ct now refuses to apply all but market-related statutes (this includes Anti-trust) extraterritorially (this in b/c w/ market, effects are enough for jurisd)
· “the people” buttresses this
· this is central to govt’s antiterroism position:
· detainees at gitmo aren’t “the people” b/c they’re not citizens and that’s not US territory (lower cts have said
· prez has asserted the rt to create second judicial branch just across the border, made up of the exec branch, which doesn’t use the constitution, etc
· if the SC ever touched, they could go 2 ways on this: (1) claim Political Question and leave law against extraterritoriality intact; (2) claim violates SOP
· (AF would argue further that it doesn’t make sense to say that b/c US law doesn’t apply here, US can make whole new body of law; she would ask if US law doesn’t apply, whose does; she would rely on the Prize cases for the proposition that Prez’s war powers doesn’t extend to determining legal rts and ask on what basis he’s asserting this authority)
· strongest support for rule is slippery slope
· most western countries don’t have such a rule
· the reasonableness clause and the warrant clause

· could be read separately but ct purports not to: Searches and seizures are PRESUMED unreasonable unless carried out pursuant to a warrant.

· however, there are many exceptions to the warrant requirement.  If an exception applies—the only limitation is that the search MUST BE REASONABLE 

· ct recently has fd that reasonableness cl. predominates, notably when search or seizure serves “special needs” beyond mere law enforcement
· Probable Cause: the minimum showing necessary to support a warrant application
· It DOES NOT define the standard of reasonableness
· it is a limitation on many searches/seizures where warrant is deemed unnecy
· State Action Requirement

· Provides protection only against the govt and those acting in conjunction with it
· Not limited to criminal searches: protection is against all unreasonable searches and seizures conducted by govt regardless of purpose of the investigation or identity of the investigator (although these are considered factors in assessing reasonableness)
· notes:
· surrogate issues
· if acting under supervision or at request of state, its state action
· e.g. Tulane off-duty cops serving as security officers cannot knock down doors and catch kids and then bring in on-duty cops to arrest them
· e.g. “tips” programs i.e. where cops encourage citizens to set up stings, plant cameras, trap drug dealers, etc: this is a grey area
· remedies: not specified
· The purpose of the Amendment

· protects privacy, though not expressly
· at same times, implicitly recognizes the legitimacy of reasonable searches, propriety of warrants directing seizure of persons/things (and warrantless searches), and that probable cause requires less than “beyond a reasonable doubt” or “preponderance”
· The Amendment and the Exclusionary Rule

· When approaching a 4th A problem—two part inquiry:
· Does the 4th A prohibit the kind of conduct described?
· If so, should the evidence obtained by means of 4th A violation be available as proof in criminal trials and other proceedings?
· note that people often improperly take issue w/ the 4th A when in fact what they object to is the exclusionary rule.
· history:
· prior to the exclusionary rule this was viewed as a political/disciplinary problem; suit could (and can) be brought for abusive conduct but juries tended to hang
· when it was clr this wasn’t working, exclusionary rule was used for fedl officers, but that caused them to use state cops and other fedl officers as surrogates (k.a. “silver platter doctrine”)(ok b/c no dirty hands
· Elkins held that it was necy to judicial integrity to abolish this to misuse of the courts and circumvention of the deterrent value of the exclusionary rule.  (judicial integrity portion doesn’t get cited anymore; deterrence part does)

· the copper platter doctrine: when evidence is collected in violation of state constl law; no one has thus far held unconstl.

· e.g. Prince Miller case, CA2, wiretaps violated state but not fedl const; state ct case thrown out b/c of violation but in fedl case evidence was admitted, resulted in conviction

· Turley says this violates Art. III which says that states can have higher restrictions b/c it makes the language meaningless

· probably wont see SC case on this

Threshold Requirements for Fourth Amendment Protections: What is a Search?  What is a Seizure?

· 4th A prohibits unreasonable searches and seizures—so, unless activity is either a search or seizure, it is not regulated by the 4th A –and therefore, DOES NOT HAVE TO BE REASONABLE

· although privacy is not explicit in constitution, all justices agree that it’s constlly protected; what they disagree on is scope

· The Trespass Doctrine: Olmsted and progeny: 4th A violated if govt intrudes on your property w/o a warrant

· illustrates the tension between technology and constitutional doctrines

· caused enormous surge in non-trespassory surveillance technology, which in turn made the doctrine ridiculous

· The Reasonable Expectation Test (fr. Harlan’s concurrence in Katz)
· Katz v United States, 1967:

· Facts: FBI attached electronic recording device to public telephone booth and D was convicted of gambling.  CA aff’d based on trespass doctrine.
· Stewart, for the Court: rejected the phrasing of the issue as whether the phone booth was constllly protected, stating that the “4th A protects people, not places” and thus cannot depend on physical trespass.  (What a seeks to preserve as private, even in area accessible to the public, may be constitutionally protected; conversely, what he knowingly exposes to the public, even w/in his home, may not be protected.) The listening constituted a search and the recording a seizure; both were unreasonable b/c executed w/o a warrant.
· Harlan’s Concurrence: sets forth Reasonable Expectation Test to determine whether there has been a search or seizure:
· (1) “a person [exhibits] an actual (subjective) expectation of privacy”, and
· (2) “that the expectation be one that society is prepared to recognize as reasonable”
· Black’s Dissent:  The language of the 4th A protects tangible things (textualist arg).  Eavesdropping existed when the Framer’s lived and they chose not to include it in the amendment (intentionalist arg.)  It’s not our place to rewrite the constitutions.
· comment: Black’s approach (textualism --> intentionalism) is quite common.  The intentionalist portion is where there’s room to broaden or narrow protection of privacy: you can say they’re only protecting “persons, houses, papers, and effects” or you can look to what these have in common (privacy).  So his approach is common, his interp is narrow.
· Katz illustrates a shift from looking at methods/means to looking at results (whether it interferes w/ subjective, reasonable expectation of privacy)
· Although Harlan’s concurrence formed the basis for the 2-pronged Katz test, he later expressed reservations about it.  In US v. White (1971) the majority held that no search occurred where the govt listened to a conversation w/one of the conversant’s consent.  Harlan stated that the test was an improvement but that the subjective element was problematic b/c govt creates subjective expectations of privacy through it’s laws.  Amsterdam took this further, explaining that the govt could simply announce that comprehensive electronic surveillance was the norm and thus anything would be allowed.  Salzburg asks whether the test instead should be what we demand?
· history of privacy:
· there was a massive increase in privacy and privacy rts in US when wealth expanded.
· since private surveillance also effects our expectations of privacy, and the 4th A doesn’t protect us from it, it also decreases our privacy rts
· decrease expectations of privacy--> decrease privacy rights--> greater decrease in expectations, etc
· e.g. states passed laws prohibiting tinted windows in cars--> ct said no expectation of privacy in yr. car but that’s b/c you can’t tint yr windows
· Anti-terrorism laws are most significant decrease in privacy in decades
· note that privacy is addictive: increased surveillance--> increased feeling of security --> decreased expectation of privacy
· Turley’s position
· argues that we should find the constl nexus for privacy in the 9th A.  If we locate it their, than it will keep 4th A from narrowing
· he argues that the danger is not in the actual intrusion but in the chilling effect: how you change your life b/c of your decreased epectation of privacy
· he argues that the warrant cl. acts as a gate keeper; will offer protection even if privacy is worn down.
· Rx for Privacy:

· 1. redo Katz test (2nd part is inimicable to privacy)

· 2. locate privacy in 9th A.

· 3. correct the warrant clause cases (which are diluted)

· privacy protection always fails b/c it’s so amorphous in comparison to concrete things like mushroom clouds and planes crashing into buildings

· Interests Protected by the 4th A after Katz
· “Innocence Model” of the 4th A: As the court has repeated said, there is NO legitimate interest in an illegal activity, but unreasonable searches and seizures are prohibited  b/c govt cannot know who’s guilty/innocent and they may be invading legitimate interests

· in response to the argument “if you’re not guilty, what do you have to hide”, the response is that innocent persons have legitimate interests which may be impaired by govt intrusion:
· being free from physical disruption and inconvenience

· keeping personal or embarrassing info private

· control over use of his or her property
· Seizures and Searches implicate different interests: Seizure may occur w/o a search (and vice versa); the 4th A regulates them independently (2 different inquiries)
· search implicates interest in privacy
· seizure implicates interest in control over property
· Soldal c. Cook County, 1992: Soldal’s trailer was towed away from rental lot prior to eviction hearing and onlooking sheriffs declined to intervene.  White, for the court: found a seizure, rejecting the arg that there was no seizure b/c this didn’t happen in the course of an investigation, holding that a seizure occurs when there is “meaningful interference with an individual’s possessory interests in that property” and the reason why an officer might effectuate search/seizure is irrelevant.
APPLICATIONS OF THE KATZ PRINCIPLE

· When applying Katz—use the two prong approach
· If the court finds that the police conduct is = to a search or seizure, it means that the 4th A is applicable.  Police activity will still be permissible if it satisfies the 4th A.
· If the court finds that police conduct is NOT = to a search or seizure, it means that 4th A is inapplicable.  Police do not have to have a reason for what they are doing.
· Subjective Manifestation

· An individual must take affirmative steps to protect his privacy interests, otherwise, a police inspection will not constitute a “search” (failure to satisfy the subjective manifestation prong of Katz)
· e.g.US v. Bellina, CA4, 1991: police using stepladder to peer into plane not search b/c D made no attempt to cover windows and thus did not manifest subjective expectation of privacy
· no subjective expectation of privacy in abandoned property (abandonment need not be explicit
· e.g. US v. Hoey, no search where govt searched apt of woman who was 6 wks behind in rent, had held moving sale, and had not been to apt in 2 days.
· denial of ownership to police constitutes abandonment (US v. McDonald: failure to claim bag when asked to do so by police on bus)
· often this is phrased as a “standing issue”: no standing to assert 4th A rt re: abandoned property 
· Open Fields

· Oliver v. US, 1984:
· Powell, for the court: the court affirmed the pre-Katz rule that open fields aren’t covered by the 4th A, holding that there is no legit expectation of privacy in an open field.  “open field” was a misnomer in this case, as the cops drove to a locked gate w/ a “no trespassing” sign, took footpath around it along road for several hundred yards, past barn and camper, to reach pot field.  Ct held further:
· (1) an individual “may not legitimately demand privacy for activities conducted outdoors in fields, except in the area immediately surrounding the home” (curtilage) (no balancing; if it’s not in the curtilage, it’s not protected)
· (2) open fields aren’t a setting for the sort of intimate activities the 4th A protects,
· (3) fences/no trespassing signs don’t bar the public from viewing open fields,
· (4) curtilage is “defined by the factors that determine whether an individual may expect that an area immediately adjacent to the home will remain private”
· (5) “an open field need be neither ‘open’ nor a ‘field’”
· (6) the fact of trespass doesn’t make it a search 
· Marshall, Brennan, Stevens, dissented:  commercial est’ts, phone booths don’t fit the text any more than open fields.  Private activities happen outside the curtilage.
· Questions about Oliver and the Open Fields Doctrine

· Husband v. Bryan, CA5, 1991: digging up 3 acres of field is a search b/c the  “open fields doctrine cannot be extended to anything beyond observation searches”

· Note on Curtilage

· U.S. v Dunn, 1987: a barn located appx 50 yards from fence surrounding a residence on almost 200 acres of property was outside curtilage, even though the whole property was also fenced and there were multiple internal fences and the barn was surrounded by fence/lock/netting which couldn’t be seen through fr. a distance..  The ct held that curtilage analysis should consider 4 factors:

· 1. the proximity of the are claimed to be curtilage to the home
· 2. whether the area is included within an enclosure surrounding the home
· 3. the nature of the uses to which the area is put
· 4. the steps taken by the resident to protect the area from observation by people passing by
· here, the barn was 60 yds from the house, not w/in the house fence, no “objective indication” that it was used for “intimate activities associated w/the home”, and “no pretection from observation by those standing in open fields”
· Scalia concurred: except he said that it didn’t matter whether there were objective indications of intimate activities b/c it didn’t matter what the cops new, just what it was used for.
· comment: in con law, the area of the curtilage has shrunk to accommodate police activity whereas in tort law it’s grown to accommodate the “make my day” rule
· Access by Members of the Public (generally, the theme is : public access therefore police access)
· If an aspect of a person’s life is subject to scrutiny by society, then that person has no legit expectation in denying equivalent access to police.  Thus, there is no search if the police obtain info that members of the public could obtain
· Consensual Electronic Surveillance

· US v White, 1971:
· White, for Plurality: D had no reasonable expectation of privacy in conversations with govt informant who was wearing a wire; someone contemplating illegal activities assumes the risk that his companion is reporting to police; thus consensual electronic surveillance is not a search whereas non-consensual is.
· Black, concurring: same logic as Katz: 4th protects tangible property, not against eavesdropping
· US v. White and Title III:  Congress was conflicted on whether to ban/allow electronic surveillance in Title III so they waited for White & companion case to come down and them codified them.  The compromise to those who would ban it was to allow states to enact greater restrictions.  Title III requirements (1) govt must est. that other means aren’t available; (2) govt must use minimization techniques; (3) particularity requirements (location, purpoes, etc); (4) limited time; (5) post-surveillance notice (letter fr. govt so you can challenge)
· active minimization: only record while finger on button
· post-minimization: record everything and cut what you weren’t supposed to get
· Financial Records

· CA Bankers Ass’n v Shultz, 1974: Ct upheld statute requiring banks to keep various records; Ps claimed that the act made banks agents of the govt and involved a search/seizure of customer’s records.  SC said didn’t violate the 4th A b/c there’s no expectation of privacy b/c customers disclose the info.
· US v Miller, 1976:  govt subpoena issued to bank to get depositer’s records doesn’t violate the 4th b/c the records are accessible to the bank, and there is no reasonable expectation that they will be free from govt surveillance
· Pen Registers

· Smith v MD, 1979: device installed in phone co offices that records the numbers D dials from his home phone not a search  b/c individual has no legit expect of privacy in info voluntarily turned over to 3rd parties when using phone, D voluntarily conveyed numerical info to the telephone co and assumed the risk that this would be turned over to police
· Electronic Pagers

· US v Merriweather, CA6, 1990: govt seized pager from drug dealer in on position and recorded next 40 numbers received by the pager and traced one number to D.  Ct found that D has no reasonable expectation of privacy in submitting number to a pager
· US v Chan , N.D. Cal, 1993: Court held that a person in possession of pager has legit privacy interest in the numbers stored in pager’s memory and thus seizing the pager and retrieving numbers is a search (but reasonable b/c incident to arrest)
· Trash (Greenwood)

· CA v Greenwood, 1988: inspection of trash on the curb is not a search b/c the public has access to it; doesn’t matter that D prohibited from discarding trash in any other way
· lower courts have found no search, even if the cans are very close to home, inside fence, b/c any member of public can search through them

· lower courts have also held that even if you shread your trash, it’s still not a search
· Public Areas

· Most acts conducted in public are not protected by the 4th A
· What is public?
· It has been held in CT state court that a homeless person has a reasonable expectation of privacy in the contents of a duffel bag and cardboard box kept on public property
· But, CA11 found no expectation of privacy when homeless person stored stuff on private property w/o landowner permission
· CA8 found no expectation of privacy when cop observed D through crack of bathroom stall (b/c of design of stall)
· Aerial Surveillance

· CA v Ciraolo, 1986: 4th A not violated by aerial observation of yard (w/2 fences, one 10 ft hight) from altitude of 1000 ft.  Even though D had taken measures to restrict some views of yard, officer is not precluded from making observations from a public vantage point where he has a right to be and which renders the activities clearly visible.  Since any member of public could have done what police did, there was no legit expectation of privacy
· Dow Chemical v US, 1986 (decided same say as Ciraolo): EPA’s taking aerial photos of an industrial complex from navigable airspace is not a search prohibited by the 4th A.
· Powell’s dissent: trade secret laws demonstrate societal respect for need for business privacy; this was distinguishable from ciraolo b/c special cameras were needed to discover the details
· Ordinary Overflights: Florida v. Riley, 1989:
· White’s plurality: Surveillance of backyard from helicopter hovering at 400 ft was not a search. If info that is made available to public, then an officer can act as any member of the public and obtain info free of 4th A restrictions.
· O’connor concurrence: test for determining the reasonableness of an expectation of privacy is whether the public ordinarily had access to the info sought by the police, not whether it was legally possible for member of public to obtain it.  concurred w/ result b/c BOP is on D to show public didn’t regularly hover over property and D hadn’t offered proof.
· comment: this is an important concurrence; not clr what we’ll accept
· Brennan’s dissent: agreed with O’Connor’s test but felt that judicial notice should be taken of the infrequency of low-flying helicopter overflights and that BOP should be on govt to show frequency of public access.
· Blackmun dissent: Agreed with O’Connor’s test and with Brennan’s position that BOP is on govt
· thus, majority agreed that the test for determining the reasonableness of an expectation of privacy is whether the public ordinarily had access to the info sought by the police, not whether it was legally possible for member of public to obtain it

· Views from above: A state case has held that there was no search where officer peers over 7 ft fence, uses ladder or shimmies up a telephone pole to view yard
· Manipulation of Bags in Public Transit

· Bond v. US, 2000: Agent boarded bus and felt luggage passengers had placed in the overhead storage space; squeezed D’s bag and felt “brick-like” object.  D admitted owning the bag, consented to its search, and agent discovered a "brick" of methamphetamine.
· Rehnquist, for the court: SC distinguished this from Ciraolo and Riley b/c it was a tactile rather than visual inspection and therefore more intrusive.  SC fd that Bond had displaced subjective manifestation of privacy by using opaque bag and storing overhead and that he could reasonably expect his bag to be handled but not touched in an “exploratory manner” and thus this was a search.
· Breyer, Scalia, dissenting: Person doesn’t have reasonable expectation of privacy that bag will not be manipulated.  Tactile inspections not inherently more invasive than visual ones.  If s.o. doesn’t want their bag squeezed, use a hard bag.
· Investigation that can only Uncover illegal activity: There is no legit expectation of privacy in illegal activity; therefore, an investigative activity is NOT a search if it can ONLY reveal illegal activity
· Canine Sniffs

· US v Place—a canine sniff of closed luggage for drugs is not a search b/c info obtained is limited (only discloses presence of illegal contraband)
· However, detaining Place’s luggage for 90 minutes while they got the dog was a seizure and, b/c no probable cause, unreasonable
· Dog problems

· if a trained dog alerts to luggage, the officers CANNOT open the luggage immediately.  This would be a search.  Dogs are fallible, they can detect trace amounts of drugs, and most of the money supply is contaminated w/trace amts of cocaine.  the positive alert is legally obtained information which can be taken to a magistrate who can decide whether that alone or w/other info is enough for proable cause.
· US v. Lyons, CA8, 1992: dog got so excited, it tore open package.  Court held that this was not a search b/c the dog’s act was a like a natural occurrence and could not be attributed to police unless there was some evidence of police misconduct
· Dog sniffs of people and places

· Lower courts have held that the use of drug dog outside an apartment = a search b/c there is a GREATER expectation of privacy in the home than in Place’s luggage
· circuits are split on this
· Other circuits have held that there was no search where dog sniffed outside Amtrak sleeping compartment (governmental conduct that can reveal nothing about noncontraband items interferes with no legit expectation of privacy; concern that all passengers wld have action against police)
· Chemical testing for drugs

· US v Jacobson, 1984—upheld warrantless chemical field testing of a powder that a federal agent obtained from a package opened by Federal Express employees.  Doesn’t interfere with any legit expect of privacy b/c test only reveals whether substance is cocaine.  Although not a search, it is a seizure b/c the tested powder sample is destroyed in the process.  the seizure is reasonable b/c only minimal amount of powder and officer had clear indication that it was contraband before he destroyed it
· Distinguish field testing from drug (urine) testing: Skinner, 1989: held that drug urinalysis is a search (skinner) b/c it can uncover innocent info about the person’s medical health and is intrusive/embarrassing.
· Thermal Detection Devices

· Kyllo v. US, 2001:  Police came by in the middle of the night and scanned Kyllo’s house from the street with a thermal imaging device to determine whether the temperature indicated use of high-intensity lamps typically used for growing marijuana.  They used the information obtained to get a warrant.  The court, per Scalia, held that “obtaining by sense-enhancing technology [i.e. thermal imaging] any information regarding the interior of home that could not otherwise have been obtained without physical intrusion into constitutionally protected area constitutes a ‘search’ – at least where the technology in question is not in general use.  Conclusion based on the fact that it was the house, w/ the ct rejecting the arg that it was info fr. the external surface (that had been rejected in Katz and would make the test vary depending on technology) and rejected the arg that it didn’t reveal intimate details.  a house is a house is a house.
· Stevens, Rehnquist, O’Conn, Kenn, dissenting: this is merely “off-the-wall surveillance… to gather information exposed to the genl public from the outside of the home”; this heat could be noticed by use of the senses (felt or visually observed e.g. snowmelt).  One cannot reasonably expect heat waves to remain private, nor would this be recognizes as reasonable.  Law enforcement shouldn’t have to close eyes to what’s available to the public.  Furthermore, like a dog stiff, this reveals nth more than illegal activity
· comment: Scalia doesn’t try to reconcile this with Place, which is strange.  So we’re not sure how it impacts Place, but we are sure that Scalia is concerned abou the sue of technology
· Sensory Enhancement Devices

· Electronic Beepers

· Tracking public movements: United States v Knotts, 1983: Suspicious that chemicals were being used to make drugs, cops obtained permission fr. chemical company to put beeper in chloroform and traced it fr. pick up to Knott’s cabin.  Rehnquist for the ct held that this was not a search b/c the cops could have tracked the shipment visually and “nothing in the 4th A prohibited the police from augmenting [their sensory facilities]” scientifically or technologically.  The court noted that the beeper was not used to monitor activity w/in the cabin.
· Complex beeper issues/ Beepers in the house/ Informants, Beepers, and stolen property: US v Karo, 1984:  Cops received tip that Karo was going to use ether to extract cocaine and put beeper in ether. The court, per White, held that there was no authorization necessary to put beeper inside can of ether.  Nor was the 4th A implicated by the transfer of the can w/ the beeper to the D or it’s subsequent presence there.  While it had potential to convey info, potential is not enough to violate the 4th A.  So no search, and also no seizure b/c no meaningful interference w/ possessory interest.  May have been a trespass.  However, the monitoring of the beeper constituted a search b/c it conveyed info that cops wouldn’t otherwise have known (that the ether was in the house). Thus, warrantless monitoring of a beeper inside a private house violates the 4th A.  However, the court upheld the use of this illegally obtained info to obtain a warrant to search the home.
· Stevens, Brennan, Marshall, dissented in part: agents asserted control over property by inserting beeper which amounted to a seizure; rejected the idea that it was fine unless monitored.
· O’connor concurrence: stated view that home owner might not be able to claim that his privacy rights are violated if he permits a 3rd person to enter the home w/ property that contains a beeper.
· comment: this concurrence has powerful implications
· might be ok if govt informant agrees to have beeper placed in property that he acquires and brings into home of other suspects
· might be permissible to place a beeper on property that is later stolen, and then track the movement of the property, even into private areas (in one case this happened and was upheld)
· Other sensory enhancement devices

· Telescope/Binoculars: lower courts have struck down when used to see activities not visible to naked eye but upheld where suspect basically exposed himself to public view
· Pre-existing hole in the wall: lower cts have upheld listening in through hole where agent had legal right to be in adjoining hotel room (in part b/c of the transitory nature of the hotel and it’s diminished expect of privacy)
· Flashlight into darkened car: Use of artificial means to illuminate a darkened area doesn’t equal a search
· Super-magnifying camera: Dow Chemical v. US, 1986, use of $22K magnifying camera in fly-over doesn’t violate the 4th A b/c some enhancement of vision is okay, although uses of “highly sophisticated surveillance equipment not generally avail to the public, such as satellite technology, might be constitutionally proscribed absent a warrant”
· Investigative Activity conducted by Private Citizens

· Private Activity: The 4th A is intended to regulate state actors—so S&S conducted by private citizen are not w/in the purview of the 4th A
· Mixed public/private action: Courts have found the 4th A to apply if a private individual is acting, under the circumstances, as an agent for the govt (Walther, CA9: citizen is acting as agent where he rec’d encouragement and expects a reward)
· downward departures for cooperation (snitch policy): the court has not yet dealt w/ this practice.  Often the only way to get around a mandatory minimum is to report on someone else.  Ds or e.g. their parents can do this.  It creates incentive to lie to the police.  Highly analogous to a reward.
· Relevant factors for determining agency

· Question is whether the private person at the time of the S&S believed that her action had been explicitly or implicitly requested or required by police or other govt agents, who had reason to know that their actions might well give rise to such belief or such a belief existed.

· Skinner v. Railway Labor Executives Ass’n, 1989: drug testing by private railway pursuant to federal regulations granting authority to railways, implicated the 4th A.  4th A applicable even if the govt doesn’t actually compel a search by the private party.  “Clear indices of the govt’s encouragement, endorsement, and participation” are sufficient to constitute a search.

· Government Investigative Activity subsequent to private and other legal searches

· Limits imposed by the initial search: Walter v US, 1980:  SC divided on whether FBI agents who received a package of films from a person to whom it was misdelivered by a private carrier were allowed to view the films w/o a warrant.  The person who handed them over had not viewed the films.  All Justices agreed that what the FBI saw in plain view was not a search.
· Stevens and Stewart’s opinion held that the FBI agents could receive but not view the films w/o a warrant, stating that  “a partial invasion of privacy cannot automatically justify a total invasion”.  They left open the question of whether the officers would need a warrant to view the films if the recipient in error had viewed them.
· White and Brennan concurred in part, but stated that if the recipient had viewed the films, this could constitute probable cause, but a warrant was still required.
· Marshall concurred in J w/o opinion
· Burger, Powell, Rehnquist felt that no expectation of privacy survived after the recipient had viewed the films
· Reopening Permitted: US v Jacobsen, 1984: Fed ex cut open package w/ forklift and found and opened suspicious package.  Contacted DEA who reopened package and did a field test and found it to be cocaine.
· Stevens for six:  held that Walter requires an analysis of the extent to which the govt action exceeded the bounds of the private search; reopening the tube and inspecting did no more than reaffirm what the Fed Ex worker had already told him and reduced risk of error in Fed Ex worker’s recollection.   Warrantless seizure was reasonable b/c package had already been and remained opened and probably contained contraband.  B/c the field test could only confirm whether or not the substance was cocaine; and the D has not legitimate interest in illegal activity, this was not a search.
· White’s concurrence: private party may reveal results of private search; this info may be used to obtain warrants, but does not justify warrantless search.  warrant always required.
· Police entry into a residence after private entry

· US v Paige, CA5, 1998: roofers discovered pot in garage while looking for siding and called cops who repeated the search.  The ct rejected the argument that Jacobson stood for the proposition that a search was permissible if it doesn’t exceed the scope of a prior private party search, distinguishing Jacobson b/c it dealt w/ a “mail package, the entire contents of which were obvious”, whereas this dealt w/a home.  The ct found the correct test to be foreseeability:  if the “activities of the home’s occupants or the circumstances within the home at the time of the private search created a [“reasonably foreseeable”] risk of intrusion”, then they have no reasonable expectation of privacy after the private seach.  here, the search was reasonably foreseeable so no expectation of privacy and thus no search.
· Controlled Deliveries: Jacobsen held that when an initial intrusion (at least of a container) not governed by the 4th A occurs, a subsequent govt intrusion is not a search; the SC has extended this to cases where the initial search was valid under the 4th A.
· IL v Andreas, 1983: Govt conducted legal customs search of crate, found drugs, resealed and monitored delivery; then reopened and searched again w/o warrant when the D had it.  SC upheld, holding that there was no expectation of privacy in the contents of a container previously lawfully searched; none was restored by the act of resealing. The 4th A is only applicable to a subsequent reopening if there is a substantial likelihood that the contents of the container have changed during a gap in the surveillance.

· Foreign Officials: evidence obtained by foreign police officials from searches conducted in their country is generally admissible regardless of whether search complied w/ 4th A b/c not state action.
· Exceptions to this general rule
· 1. circumstances shock the conscience (exclusion based not on the 4th A but rather on exercise of the ct’s supervisory powers necy to preserve judicial integrity
· 2. US agents participation is so substantial that the action is a joint venture btn the US and foreign officials (and the victim is not a non-resident alien, to whom 4th A. doesn’t apply.  Verdugo-Urguidez)
· Jails, Prison Cells, and Convicts

· Hudson v Palmer, 1984: prisoner has no constitutionally protected expectation of privacy in his prison cell or in a papers or property in his cell (in part b/c necy to control crime in prison or serve other legitimate interests.)  DP does protect against negligent or intentionally destruction of property.  
· Bell v Wolfish, 1979: prisoners have, at best, a reasonable expectation of privacy of diminished scope, and strip and body cavity searches of pretrial detainees after contact visits were governed by 4th A but reasonable under the circumstances.

· US v. Knights: Knight and Siminoeau were seen near explosion and detective had seen S throw some things he thought were pipe bombs in the river.  He searched S’s apartment, thinking this was okay b/c he was a probationer.  SC, per Rehnquist, held probationer has no expectation of privacy and search was reasonable b/c of govt interest in keeping tabs on him.
· this set up a balancing test for intrusion v. necessity govt, based on reasonableness rather than probable cuase
· Public Schools and Public Employees

· “the constitution doesn’t stop at the schoolhouse gate” but it doesn’t apply in the same way: there’s a lowered expectation of privacy and more room for search.
· NJ v TLO, 1985: students have a reasonable expect of privacy in public school and thus inspection of a handbag is a search but is reasonable b/c official had reasonable suspicion that it might contain cigarettes.
· Veronia v. Acton: School district can require drug testing of all athletes (suspicion-less) b/c of need to protect students from hurting themselves
· Potowatamie??v. Earls, Tecumseh school district wanted to drug test all students who participate in extracurricular activities b/c of a drug problem at the school.  Thomas, Scalia, Kenn, Breyer, Rehnquist found there was no drug problem, had only been 2 incidents, but the school was allowed to rely on national drug problem rather than wait for it to affect their school.  Testing allowed b/c students have less of an expectation of privacy and the intrusion was minimal.  Ginsburg, Stevens, O’Connor, Souter dissented, claiming that the majority had decoupled the rationale in Veronia
· Will the court next allow drug testing of all students?  We don’t know yet, but they’ve never been sympathetic to the impact of testing on kids.
· O’Connor v Ortega, 1985: rejected the arg that government employees never have a reasonable expect of privacy in their place of work.  Hospital officials searched and seized items fr. Psychiatrist’s desk and file cabinets in the course of investigating him.
· O’Connor’s plurality held that he had a reasonable expectation of privacy in file cabinet and desk but didn’t decide whether he had one in office as a whole).  They held the governing std was reasonableness and the search of office in this case was reasonable b/c govt had reasonable suspicion that employee had stolen govt property.
· Scalia concurred in J: finding office, files, drawers covered by the 4th A but “searches of the sort regarded as reasonable and normal in the private-employer context” didn’t violated the 4th A; in this case was reasonable b/c govt had reasonable suspicion that employee had stolen govt property
· Blackmun for 4, dissenting: agreed w/ scalia that office, files, drawers governed but probable cause and nto reasonable suspicion governs
THE TENSTION BETWEEN THE REASONABLENESS AND THE WARRANT CLAUSES

· The Importance of warrant clause generally

· Although the SC claims that S&S conducted w/o a warrant are presumptively unreasonable, in reality, some S&S are unreasonable w/o a warrant but others don’t require one
· The reason for the warrant requirement

· Johnson v US, 1948: Responding to an informant’s tip, cops came to a hotel where they smelled opium, knocked on door and were admitted, D was placed under arrest and room was searched.  The SC, per Jackson held that the 4th A requires the police to obtain a warrant from a neutral and detached magistrate before searching a person’s living quarters.  The search began when entry was obtained under color of authority, and prior to that police had P/C to obtain warrant, having identified the distinctive smell of opium, but hadn’t done so.  The 4th A’s purpose is to have a neutral, detached magistrate appraise the evidence and draw a conclusion, rather than the police.   In exceptional circs, the need for a warrant can be dispensed with (when “fleeing or likely to take flight”, “search of a movable vehicle”, or “contraband threatened with removal or destruction”) but none were present here.  Thus the search was unreasonable.
· The function of the Warrant Requirement

· prevents against unnecessary S&S and govt abuse/arbitrariness/excessiveness
· reduces the perception of unlawful or intrusive police conduct, assuring executing officer is acting under lawful authority and that his search is limited
· reminds police of obligation to comply w/ legal restriants
· probable cause is the threshold of proof that must be satisfied before a warrant can be issued for S&S
· P/C is not a balancing test, it’s an independent std: it means less than “beyond a reasonable doubt”, but more than a reasonable hunch or a “reasonable suspicion”
· the ct is moving away from probable cause towards “reasonableness”
· offers protection by requiring cops to go to a “neutral and detached” party, the magistrate, rather than acting in their own discretion.
· offers protection against using evidence collected during the search to justify the search
· requirements
· neutral and detached magistrate

· stmt of probable cause

· “oath or affirmation”: must be willing to swear by evidence
· particularity/specificity: must specify w/ particularity the place to be searched and evidence to be seized
· this protects against “general warrants” (i.e. carte blanche)
· doesn’t need to be too detailed; also includes “mere evidence”
· which also helps the magistrate assess whether this is reasonable
· 2 types of warrants:
· arrest warrant: requires probable cause that the person has or is committing a crime

· protects against seizure
· not required when cop sees crime, is in hot pursuit
· search warrant

· protects against search as well as seizure
· The warrant requirement in reality (a rubber stamp)

· Neutral and Detached decision-maker requirement

· Culage v. NH: AG who’s prosecuting the case cannot serve as the magistrate.
· Lo-Ji Sales: magistrate who accompanied cops to porn shop so he could issue warrants on the spot is not neutral and detached.
· Connelly v. GA: unsalaried Justice of the Peace who’s paid per warrant issued is not neutral or detached.
· however, Magistrate does not need to be a laywer.  In some CAs, a clerk is OK
· turley thinks this is bad: the confidence of lawyers is necy in dealing w/ cops
· judge shopping is taboo: you risk having the evidence excluded at trial, plus you’ll have to deal with that judge forever 
Obtaining a Search Warrant: Constitutional Prerequisites

· Demonstrating Probable Cause

· The creation of the two-pronged test: 

· Spinelli v US, 1969: D convicted upon evidence seized with a search warrant, which was issued based upon an affidavit containing a statement from an anonymous informer and info from FBI agents.  The SC, per Harlan, held that if an affidavit to obtain a search warrant is based upon and informer’s tip (i.e. hearsay), then the affidavit must state (1) why the informer is reliable and (2) the underlying circumstances from which the informer drew his conclusions, so as to enable an independent magistrate to conclude that the informer’s info provides prob cause for the search (Aguilar).  In absence of a stmt detailing how the informers tip was gathered, a search warrant may still be issued if: (1) The tip describes the accused’s criminal activity in such detail (Draper) that a magistrate may conclude that it was obtained in a reliable manner, (or) There is sufficient independent corroboration of criminal activity in the affidavit so that a magistrate may conclude that there is probable cause that crime is being committed.  Here, the warrant was insufficient b/c the affidavit neither satisfies that reliability prong, nor sufficiently corroborates the tip.  The fact that D entered an apartment with two phones doesn’t suggest criminal activity—and the fact that he is known to be a gambler carries no weight
· The 2 prong test:

· 1. reliability

· includes “good snitch” or citizen w/no reason to lie
· 2. basis of knowledge

· personal knowledge or self-verifying detail

· Applying Spinelli: Accepted propositions by majority:
· 1. Police officer is presumed honest when making an affidavit
· 2. Source of officer’s info may be questioned

· 3. If officer swears first hand knowledge, only question is whether the sworn facts are sufficient to meet the threshold
· 4. If officer must rely on someone else for facts or info—must make 3 other determinations:
· I. Reliability: Who is the source?  Are they reliable?
· II. Credible Information: What are the bases and details of source’s knowledge?  Is it credible?
· III.  Assuming reliability, are the facts, either standing alone or taken together with other facts provided by affiant, sufficient to satisfy the proof threshold, P/C?
· 5. If the source isn’t reliable, the police may be able to demonstrate reliability by corroborating details from the informant
· 6. Info may satisfy the credibility prong if the info is such that it could only have come from personal observations of the informant
· 7. If the info falls short of P/C, police can gather other info to be included in the warrant
· 8.  Magistrate is to take a common sense approach to the consideration of info to determine whether there is a probability of criminal activity
· (This doesn’t apply to situations where crime victim or eye witness reports a crime immediately after it takes place; only applies to govt “informants”)
· Rejection of a Rigid two-pronged test: The SC rejected the Aguilar-Spinelli test for probable cause but reaffirmed its relevance when the police rely on a tip
· Illinois v Gates, 1983: Police received an anonymous letter detailing trip that D and his wife would be making to FL to pick up drugs and describing their M.O.  Cop verified some (innocent) elements of the tip and arranged to monitor flight to FL.  a search warrant was issued and drugs were seized from their car and home when the couple returned to home.  TC excluded evidence b/c there was no basis for concluding that letter writer was credible, and officers had only verified the innocent details of the trip
· Rehnquist, for the court:  Standing alone, the letter would have been inadequate to show probable cause (no evidence of reliability, no indication of basis of knowledge).  “An informant’s ‘veracity,’ ‘reliability’ and ‘basis of knowledge’ are all highly relevant in determining the value of his report” but they are not separate, independent requirements for est’g probable cause.  (i.e. don’t need both prongs: strength in one can overcome the weakness in the other) A magistrate may issue a search warrant if the Totality of the Circumstances (TOC) presented in the affidavit indicates P/C for the search, even if the 2 pronged test can’t be satisfied.  Said that if test is too strict, cops might turn to warrantless searches.  (!!!) Magistrate’s P/C determination is only reviewed for “substantial basis” for concluding that evidence of wrongdoing would be found.  It wouldn’t serve  “the security of the individual or his property” to make law enforcement too difficult.  TOC test allows officers to rely on info—but requires more than conclusory statements.  Here, the corroboration of detailed predictions of highly suspicious activity provided PC.
· White, concur:  the two pronged test shouldn’t be overruled, however the evidence is ok b/c the police believed that they were acting lawfully
· Brennan, Marshall, dissent: need the Aguilar-Spinelli test for informant’s tips to ensure that findings of P/C are “based on info provided by an hones or credible person who has acquired the information in a reliable way” Also, the facts of the case do not amount to PC
· Stevens, Brennan dissent: at the time the magistrate issued the warrant, he knew that the tip was wrong in some ways (e.g. it said that Sue would fly, not drive).  the fact that “the note’s predictions were faulty in one significant respect, and were corroborated by nothing except ordinary innocent activity”  suggests that the ct evaluated the warrant in light of subsequent events.

· Note on Gates
· if ct can just use anonymous tips, it can make them up.  plus, they have a lot of self-verifying detail b/c they have a profile of the person

· The court abandons the two-prong test in favor of totality of the circumstances test

· The two-prong test remains the choice of some state courts—it still requires the corroboration of info to establish the veracity of the informant
· The effect of gates is to weaken this requirement
· Informants are not deemed credible with minimal corroboration of info
· Strong Prong/Weak Prong: Under a Gates, a strong showing on one prong can make up for a weak showing on another prong
· The function of corroboration after Gates
· Gates takes a more permissive view of the nature and extent of corroboration necessary to shore up a defective tip
· Lower courts have found corrob where two independent unreliable tips come in (from different sources), and the officer does a minor check of innocent activity
· Other courts have found PC where corroboration was of completely innocent activity—but still “lent color to tip, which led color to corroboration, which led to PC under Gates TOC test.  
· Insufficient Corroboration

· A few cases have found lack of sufficient corroboration to shore up a defective tip:
· e.g. Informant smelled pot and saw it in a basement.  Corroborated by police confirmation that house had a basement.  This court found no PC—Tip: lack of detail, no particular individuals, no dates, no planned described future activity and insufficient corroboration of unimportant detail 
· The Gates test applied: Mass. V. Upton: Cop searched Kelleher’s hotel room and found stolen property; later that day rec’d call from “anonymous” tipper who disclosed name and motive to “burn” her ex-boyfriend, Upton, in reporting that he’d gotten stolen property from Kelleher and was keeping it in his motor home.  the SC fd that the State Ct had misunderstood and acted inconsistent w/ Gates  in invalidating the warrant.  Gates didn’t add to the Aguilar-Spinelli test, it rejected it.  The ct looked at evidence piecemeal rather than at the TOC.  Court must defer to the determinations made by the magistrate (no after the fact de novo scrutiny)
· Here, ok b/c:  Informant claimed to see stolen goods, gave description of prior police raid (which produced evidence connected to burglaries), explained connection between raid and home storing stolen goods, gave a motive for anonymity
· The citizen informant

· In these cases, the courts have distinguished the traditional (paid) police informer and the anonymous police informer and the anonymous informant from an ordinary citizen who identifies himself and reports a crime
· Identified informants are presumed reliable because the motivations, which are “concern for society or for his own safety” suggest that there is little chance of fabrication

· Accomplices
· Lower courts have held that confession of a co-participant in a crime is itself sufficient to establish probable cause—no corroboration is required
· Quantity of Info required for probable cause

· Gates dealt with quality of info needed to develop probable cause (i.e.: whether the informants tip is reliable enough to be considered proof of probable cause)
· Assuming reliability, another inquiry must be made:  has the info submitted established a fair probability of criminal activity?
· Equivocal activity: One circumstance in which a fair probability question is presented is where it is unknown whether a crime has been or is being committed

· US v. Prandy-Binett, DCDC, 199, Page 108

· Facts: D got off train in DC from NY (a “source city”) walked fast, espy after making eye contact w/cops and  carrying a duffel bag.  Police approached him, identified themsels, he told them he came from NJ, showed a one-way ticket, purchased with cash, saying he originated at NY Penn Station, he said he lived in D.C. and handed a Hyattsville, MD driver’s lisence.  He claimed to have been working in NY for a weekend, yet his bag seemed small for that.  He said the bag didn’t contain drugs/guns. Cops asked him if they could search the bag and he said they didn’t need his consent, it contained only clothing. he knelt down, unzipped his bag, showed them clothes, and then a “rectangular”, duct-tape wrapped block fell out.  

· The Court found that, based on TOC, there was a “fair probability that the rectangular block contained drugs and upheld the conviction.  “Somewhere btn ‘less than evidence which would justify conviction’ and ‘more than bare suspicion’ probable cause is satisfied”.  Till the rectangle was spotted, probably not PC.  but after that, PC met.  “ ‘PC’ is evaluated not only fr the perspective of a ‘prudent man’ but also from the particular viewpoint of the officer involved in the search or seizure”  Bulk, shape, and wrapping indicated coke.

· Dissent: the court is holding that duct tape satisfies probable cause; the officers were actually motivated by racial classification.  other than the duct tape, nth else is suspicious: not saying yr coming fr. NJ when you boarded in NY, not saying you live in Washington when yr license says MD, not working out of town for a week, not carrying a small bag, espy if your’re poor, not the duct taped rectangle.

· comment: TOC can be used to veil racial profiling
· Probable cause to arrest

· PC applies to arrests as well as searches.  
· PC to search is determined by whether there is a fair probability that the area or object searched contains evidence of a crime.  
· PC to arrest is determined by whether there is a fair probability to believe that the person arrested has committed a crime
· In the arrest context, sometimes issues arise where police know that a crime has been committed, but they are not certain that the suspect is a perpetrator 

· US v. Valez, CA2, 1986, Page 111: Drug deal staked out.  Gave description of dealer and then arrested person fitting his description, only it was the wrong person.Ct thought there was sufficient detail in the description to warrant probable cause.  Guy arrested had drugs, so close enough.  Can have PC for a mistaken arrest.

· US v. Kithcart, CA3, 1998, Page 113: D arrested b/c black and driving a black sports car.  This is not enough of a description to be PC
· Mistaken Arrests

· PC to arrest can exist even though the police are mistaken in believing that the person arrested committed the crime.  The ? for PC is not accuracy, but fair probability
· Collective Knowledge

· Whitley v Warden, 1971—police officers called upon to aid other officers in executing arrest warrants are entitled to assume that the officers requesting aid offered the magistrate the info requisite to support an independent judicial assessment of PC

· This means that once officers demonstrates PC to a magistrate to arrest a suspect, any other officer can make the arrest on the assumption that the warrant is valid (no independent knowledge necessary)
· This rule also applies in warrantless arrest cases.  If A orders arrest, B may do so if A had PC to arrest
· This rule also applies to searches: the officer who actually conducts the search need not have personal knowledge of the facts supporting probable cause.  All that is required is collective knowledge that rises to the level of probable cause
· Staleness of info: Sometimes officer’s info in making PC determinations is dated
· US v Harris, CA11, 1994—There was PC in ’88 to believe Ford was involved in drug conspiracy, but search warrant not issued until 1990.  In 1989, there had been multiple arrests/problems w/other coconspirators and Ford argued info was stale.  Court upheld in this case b/c there was a fair probability that D was still committing a crime 2 years later.  The court considered several factors in analyzing the staleness claim:
· Maturity of info, nature of the suspected crime (discrete crimes or ongoing conspiracy), habits of the accused, character of the items sought, nature and function of the premises to be searched
· First Amendment concerns

· NY v PJ video: Held that warrants authorizing the seizure of adult tapes from a video store were supported by PC to believe that the tapes were pornographic. (on remand, NY ct fd PC not met b/c failed to take into consideration statutory reqts of porn)
· An application for a warrant authorizing the seizure of materials presumptively protected by the 1st A should be evaluated under the same standard of PC used to review warrants generally
· Probable cause, specificity, and reasonableness

· The things that can be seized

· Prior to Warden, the SC had prohibited the govt from searching or seizing anything other than the fruits and instrumentalities of a crime.  Mere evidence of a crime (items of evidential value only) was considered beyond the scope of a permissible 4th A search
· Warden v Hayden, 1967

· Facts: D’s home was searched w/o a warrant (but search was justified by exigent circumstances).  Items of his clothing, cap, jacket and pants were seized during search and admitted at trial for armed robbery.  D argued that the seizure of evidence was mere evidence, rather than instrumentalities of a crime—and therefore, should be excluded
· Brennan, for the court:   The 4th A. allows all types of evidence to be seized pursuant to a valid search.  Court rejects the mere evidence rule (which was based upon the premise that the right to search & seize property depended on the assertion by the govt of a superior interest.  The premise that property interests control the right of governmental searches has subsequently been discredited.  The 4th A is designed to protect privacy, and a search directed purely at evidentiary objects is no more intrusive than one for instrumentalities of a crime.  As long as 4th A requirements are satisfied—PC and intervention of magistrate—there is no need to maintain the mere evidence distinction
· comment:
· ct didn’t really seem concerned about original intent, whenc is strange
· shapes the modern warrant: cops not take everything they can
· there was concern at the time that ending the mere evidence rule would also kill the particularity requirement --> it is certainly a move towards genl warrants
· at the same time, the distinction does seem false
· Note on Mere Evidence Rule

· There are practical problems in making the distinction between mere evidence and instrumentalities of crime
· Nothing in the language of the 4th A supports a distinction
· W/o mere evidence limitation, it is much easier for the govt to meet the particularity requirement. 
· Consequently, w/o limitation, an innocent third party’s home or office may be legit object of search (evidence that might be relevant to crime can be anywhere, whereas fruits and instrumentalities are usually kept close to the perp)
· Probable cause as to location of evidence: often cops have P/C that person has committed a crime but don’t know where the evidence is located.  does this create P/C to search home? work?
· Zurcher v Stanford Daily, 1978, p. 119: The critical element is reasonable cause to believe that the specific things to be searched for and seized are located on the property to which entry is sought.  This will depend upon:
· the type of crime
· The nature of the items sought
· The suspect’s opp for concealment
· Normal inferences about where a criminal might hide evidence of a crime
· It follows that probable cause does not automatically exist to search a person’s home simply because that person has been involved in a crime.  Residential searches have only been upheld where some info links the criminal activity to the defendant’s residence
· Searches of non-suspect’s premises: In some investigations, police may have PC to search one person’s premises for evidence that could be used against another

· Zurcher v Stanford Daily, 1978, p. 120: police got a warrant to search newspaper offices to find pictures of demonstrators who had attacked police (there was PC to believe that the reporters had taken photos of them, though no criminal accusations).  Valid warrants may be issued to search any property, whether or not occupied by a third party, at which there is PC to believe that the fruits, instrumentalities or evidence of a crime will be found. Nothing on the face of 4th A prohibits 3rd party search warrant…though the reasonableness clause may impose limitations on warrant issued on probable cause.  (the SC also rejected 1st A. challenge)

· Stevens dissent: pointed out that this problem had been created when the mere evidence rule was killed.
· Law office searches: Usually, Zurcher governs 3rd party searches, however, special problems of confidentiality arise when there is PC to search a lawyers office for evidence against a client
· Some lower courts have held (in light of Zurcher), that it is unreasonable for police to secure a warrant to search an attorney’s office for records belonging to a client unless the attorney is also suspected of wrongdoing or there is a threat of destruction of documents.  
· Turley says the ct generally respect the office when it’s about a client, except to prevent imminent crime, or if lawyer herself is accused of involvement in crime or perjury
· Describing the place to be searched

· Function of the particularity requirement

· Policy supporting: 
· 1. Control over police officer discretion (especially in cases where officer has no knowledge of underlying facts and thus what to search)
· 2. establishes a specific record of probable cause as to location prior to the search.  Prevents post-hoc case construction to support PC to search the place he chose

· 3. Prevents the officer from using the warrant as a blank check to expand a search by relying on an overly general description of the place to be searched
· Reasonable particularity: The 4th requires the warrant to set forth the location of the place to be searched with “reasonable particularity”.  The degree of particularity which is reasonable depends on the nature of the place to be searched, and on the info that an officer could reasonably obtain about the location before a warrant is issued
· General rule: Two or more apartments in the same building are analogous to two separate houses.  A single warrant cannot describe an entire building when cause is only shown for searching one apartment
· But see MD v Garrison, 1987—court upheld a warrant authorizing search of a “third floor apartment” even though there were actually two apartments on the 3rd floor.  The court upheld the search b/c the police didn’t know, and didn’t have reason to know, that there were 2 apartments.  The warrant was reasonably particular, in light of the evidence available at the time, despite the fact that it turned out to be ambiguous.
· Also—in one lower court multiple dwelling case—the court upheld warrant that for entire duplex even though officer was aware that it was a multiple dwelling b/c here, the general rule doesn’t apply.  The general rule doesn’t apply when:
· The officer knows that there are multiple units and believes that there is PC to search each unit, or
· The targets of the investigation have access to the entire structure
· Single family dwellings usually present less of a problem than multi-family dwellings.  
· In urban settings—street address is considered sufficiently particular.  In rural areas, less particular descriptions may be ok b/c of absence of street addresses
· The wrong address
· Lower court test for determining the sufficiency of the description of the place to be searched is: whether the warrant enables the executing officer to locate and id the premises with reasonable effort, and whether there is any reasonable probability that another premises may be mistakenly searched.
· For example, a lower court held warrant invalid where the warrant didn’t describe a mobile home physically and the only info in the warrant was erroneous.
· The breadth of the place to be searched: whether the warrant sufficiently describes the particular places in the general area to be searched.  
· Lower courts have found that warrant to search “the premises” can include:
· Detached garage, a shed, an office (each located w/in curtilage of house)
· Any vehicles located within the premises’ curtilage if the objects of the search might be located in those vehicles. 
· locked bedroom
· Difficult issue: scope of the search of property of person who happens to be on the premises that is being searched pursuant to a warrant.  
· Most court hold that any person’s property is subject to search so long as the property could contain the objects described in the warrant (i.e.; a visitor’s briefcase)
· these are all applications of the general rule that a warrant permitting search of house/building authorizes search anywhere w/in the curtilage this is large enough to contain the evidence being searched for
· Search of the person

· Lower courts have held that a warrant authorizing a search of “the person” does not include extracting a package from a ∆’s stomach, though it did include exray to locate the package
· Particularity for arrest warrants: must describe the person to be seized with sufficient particularity. 
· Cannot merely contain John Doe with an alias (e.g. John Doe a/k/a Ed) —even if officer has personal knowledge who that person is.
· Describing things to be seized

· Andresen v MD, 1976: warrant issued to search for particular documents in office of lawyer being investigated for real estate fraud.  D argued that the inclusion of the phrase “together with other fruits, instrumentalities and evidence of crime at this time unknown” rendered the warrants invalid (not particular, amted to genl warrant)
· The court, per Blackmun held that the warrant was valid b/c the phrase must be read in context; when it was, it was clear that it only authorized collection of evidence related to the specific crime being investigated.
· Brennan, dissent: this is broad enough to amt to a general warrant; ct cannot give it a post-hoc savings construction.
· Note on Andresen and particularity: Majority holding makes it acceptable for a magistrate to authorize the search for and seizure of any and all evidence that relates to a particular crime.  
· Reasonable particularity

· The nature of property will often give some indication as to how detailed a description is necessary
· Another factor to consider is how much an officer would be expected to know about the property in the course of obtaining probable cause to seize it.
· lower ct examples:
· warrant to seize “stolen clothes” not sufficiently particular where officers had been given list of items
· warrant to seize “visual depictions… of minors engaged in sexually explicit conduct” sufficient b/c officers couldn’t be expected to know more detail
· warrant to seize “stolen mail” authorizes seizure of letters and parcesl but not clothing, makeup, dishes, etc.
· Severability: If a clause in the warrant is overbroad, the defect will not ordinarily taint the entire search.  Thus evidence seized pursuant to valid section may be admitted while evidence seized pursuant to invalid portion will be excluded at trial
· Reasonableness and warrants

· Zurcher left open the possibility that reasonableness is a limitation on searches even when officers have PC and a warrant (but that the constitution should not be read to absolutely prohibit searches of 3rd parties absent a showing that a subpoena would be inadequate to gather evidence)
· Some cases have found search to be unreasonable despite presence of PC and warrant (most involve medical procedures)
· Winston v Lee—made D undergo surgery to remove bullet 2.5-3 inches below skin b/c it was evidence.  Risk unreasonable, with no asserted compelling reason by govt
· Details of the warrant:

· date, address (to authorized searcher)
· shall state/describe w/particularity
· the issuing authority/date/ place
· ID of the applicant and affiants
· magistrate’s finding of sufficiency of the application and of probable cause
· ID of person to be searched; location and designation of the places to be searched
· individuals/things that are the object of the search and authorized to be seized
· time of day and period of time during which search is auhtorided
· period of time (not more than 5 days) win which the warrant is to be returned to the magistrate
· FRCivP 41(c): requires search to occur w/in 10 day period and during the day unless “reasonable cause” is shown for why it should be done at night
· Anticipatory warrants: govt agents may obtain anticipatory search warrants conditioned upon future events which, if fulfilled, would create PC.  to be valid, the warrant must set forth explicit conditions to limit the discretion of the officers in determining whether the triggering event has occurred. 
· Executing the warrant

· Notice of Purpose and authority aka Knock and Announce Rule
· Rationale

· Protects citizens and law enforcement officials from violence

· Protects individual property rights

· Protects against needless destruction of private property
· Refused Admittance: Statute provides that an officer can break open premises if he has announced his authority and purpose and is refused admission.  Refusal can be express (you cannot come in)—or implied from the circumstances (failing to respond for a short time)
· It has been held that a person should be allowed more time to answer the door when warrant is executed at night than during the day
· during day, 12 second wait has been deemed OK; 3 second wait not.
· Constitutional Basis of the knock and announce rule

· Wilson v Arkansas, 1995: Method of entry is one of the reasonableness factors to consider under the 4th A.  It is not a “rigid” constitutional requirement but rather a factor in the reasonableness inquiry.  search may be unreasonable when  no announcement, but in certain circs may not be reqd.  up to lower courts to determine situations in which no k &a is needed (ie.; if there is risk of destruction or risk of harm to officers or others)
· Proving a knock and announce violation

· D must establish a prima facie case of a violation: lower ct has held that averring that would have heard knock it there’d been one was insufficient.
· Exceptions to the notice rule

· No breaking

· Don’t need to k&a if the door is open b/c it is not = to a breaking
· lower cts have fd that opening door to officer claiming to be fed ex agent is fine.
· exigent circumstances exception to K&A reqt: Richards v Wisconsin, 1997

· Facts: cops requested “no knock” warrant but were granted regular warrant.  Officers arrived at D’s hotel rm at 4 AM, knocked and claimed to maintenance workers.  D opened the door w/ chain still locked, saw uniformed officer, slammed door .  Officers waited 2-3 secs and then kicked door in and ID’d themselves as cops.  Caught Richards trying to escape.
· Stevens, for the Ct: 
· No blanket exception to knock-and-announce requirement for felony drug investigations
· To justify a "no-knock" entry, police must have (1) a reasonable suspicion that knocking and announcing their presence, under the particular circumstances, would be dangerous or futile, or (2) that it would inhibit effective investigation of crime by, for example, allowing destruction of evidence.
· Here, no-knock entry into defendant's motel room permissible b/c it was reasonable for officers executing warrant to believe that defendant knew, after opening door to motel room the first time, that men seeking entry to room were police, and once officers reasonably believed that defendant knew who they were, it was reasonable for them to force entry immediately given disposable nature of drugs.
· comment:
· challenges to K&A are hard b/c it’s a matter of cop’s word v. D’s word
· no constl problem with breaking down door/window (unless unreasonable)
· No-Knock warrants: Many states give magistrates the authority to issue these if the officers can demonstrate ahead of time a reasonable suspicion that entry w/o prior announcement will be appropriate in a particular context.
· No-knock entries and destruction of property: US v Ramirez, 1998: A heightened degree of exigent circumstances is not required in order for police to destroy property in a no-knock setting
· Timing and scope of execution: Statutes or rules of the ct define a time period in which a warrant must be served.  Some courts allow the exact time of execution w/in that period to be left up to police.  The police are only limited in place that they can search—not how many times they need to enter or open in order to complete the search
· Destruction and excessiveness

· A state court found activity excessive where the officers searched for liquor by tearing out the interior walls of a house
· But—in another case, officers were deemed reasonable when they removed unfinished drywall and found a gun
· Use of Distraction and Intimidation Devices: use of “flash-bang”—to distract and disorient occupants has been upheld by lower cts as reasonable to protect agents and help them do their job
· Unnecessarily Intrusive searches

· Hummel-Jones v. Strope, CA8, 1994: Midwife suspected of practicing w/o license.  Officers gained entry to birthing clinic at night on false pretenses to see if babies were being delivered. Warrant authorized seizure of medical equipment, etc.  Search fd unreasonable b/c they effectively seized the entire family, incl. recent mother/newborn, searched their stuff, etc.
· When is the search completed?

· Officers must terminate search when all materials described in the warrant have been found.
· Courts are unlikely to impose temporal or spatial limitations on searches for drugs and other evidence (officers are not required to narrowly interpret the terms of the warrant—i.e.; officer can answer phone at drug dealer’s home and take orders while there searching b/c it is used in drug activity and helps establish residency)
· Presence of the Occupant: Officers are not required to conduct searches in the presence of the owner or possessor of property.
· Presence of the Warrant: the officer who executes a search warrant does not actually have to have the warrant in hand at time of the search
· Enlisting Private citizens to Help search

· Unwilling assistance:

· US v New York Tel Co., 1977—upon a showing of PC, a district court judge has power to order an unwilling phone co to assist the govt in installing pen registers
· Dissent argued that  Congress did not empower the Federal Courts to compel private parties to carry out this kind of surveillance
· comment:
· SOP issue: All Writs Act doesn’t say anything about this; shouldn’t Congress be required to give this authority
· this may get reinterpreted b/c internet companies have balked at it
· Willing assistance:

· courts have found no problem with officers seeking voluntary assistance from citizens in order to conduct search
· But—courts are unwilling to allow unauthorized invasions of privacy by 3rd parties who have no connection to the warrant or the officers purpose for being on premises, and who are only along for own self-interest (i.e; GM case)
· But—sometimes courts will allow officers to bring along victim of theft in order to assist officers in identifying the items covered by the warrant
· Media Ride-alongs

· Wilson v Lane, 1999—Washington Post came along and photographed execution of the arrest warrant in D’s house w/family present at night.  Rehnquist fd this violated the 4th A: Actions taken do not always need to be expressly covered by 4th A—but the 4th A does require that police actions in execution of a warrant be related to the objectives of the authorized intrusion.  Ct relied on rt to residential privacy.
· filming in squad cars has been held OK b/c not in home, already exposed to public (one case did find a §1983 violation when cops “went crazy” b/c media was filming, but didn’t address 4th A)
· The Screening Magistrate

· Neutral and Detached

· Coolidge v NH—state attorney general (justice of the peace) is not neutral and detached (can’t both charge and issue warrant)
· Connally v Georgia—magistrate paid fee to issue but not deny a warrant NOT neutral and detached
· Lo-Ji Sales v. NY—magistrate not neutral and detached when comes along for search
· But—lower courts have found a magistrate that retains some law enforcement duties to be ok
· Rubber Stamp

· US v. Decker-- Not neutral and detached if never read s application
· US v. Brown -- but may be hard to establish that magistrate acted as rubber stamp (high # of warrants issued is evidence of  extraordinary experience, not rubber stamping
· Legal Training
· Shadwick v City of Tampa—clerks can qualify as neutral and detached magistrate despite lack of legal training.  Just needs to be n & d and be able to tell if there is PC (i.e. competent).  This is not a categorical rule that all non-lawyers can be magistrates—states given leeway on this—but have to satisfy above requirements:
· 1. Neutral and detached
· 2. capable of determining whether there’s probable cause
· comment: not clr what original intent on this would be: in Britain they used lawyers, but at the same time lawyers weren’t necessariy very professional, so…
· Magistrate Decisions

· no requirement that magistrate give reasons for finding probable cause or for rejecting warrant application
TO APPLY OR NOT TO APPLY THE WARRANT CLAUSE

· Arrests in public and in the home

· A S&S is presumptively unreasonable in the absence of a warrant based upon PC

· The presumption can be overcome in a variety of circumstances: sometimes just the warrant requirement is done away with, other times neither warrant nor PC are necy

· Standards for Warrantless Arrest (from the Model Code): An officer may arrest a person w/o a warrant if the officer has RS to believe that the person has committed a

· Felony

· Misdemeanor in the officer’s presence

· Misdemeanor—and the officer has RS to believe that the person

· Will not be apprehended unless immediately arrested

· May cause injury to himself or others or damage to property unless immediately arrested

· Arrest versus Summons 
· Atwater v City of Lago Vista, 2001: BRIGHT LINE RULE—custodial arrest is always reasonable if the officer has probable cause of criminal violation (even if it is a minor traffic offense).  

· The decision to proceed by arrest or summons is w/in the police officer’s discretion.   

· The officer doesn’t need to proceed by summons even for minor offenses
· Facts:  officer pulled Atwater over a block from her house for driving w/o seatbelt, yelled at her, scared the kids, told her he was taking her to jail, didn’t read her Miranda, wouldn’t let her drop the kids at neighbors, said he’d take them into custody.  Took her in, put in cell, required to post bond, and then had to go find towed car.
· Souter, for 5: didn’t want to go down the slippery slope of determining which misdemeanours were significant enough for arrest; agreed that turek was abusive
· O’Connor, Stevens, Ginsburg, Breyer: arrest here unacceptable; a line can easily be drawn at offensives for which a person could face incarceration
· comment:
· this means that you can arrest people for crimes for which the arrest is worse penalty than the sentence
· e.g. girl was arrested for eating French fries on metro
· under Blackstone, no arrest for minor offenses
· prob w/ arrest std is that 6 mos. jail is generally allowed for all misdemenaours
· no court has held that in some cases (like domestic violence) arrest rather than summons is required, although in wake of the OJ Simpson case, some state legislatures have enacted laws to that effect
· The constitutional rule: Arrests in Public


· United States v Watson, 1976: D arrested during sting op for possession of stolen credit cards.  Police acted on info from reliable informant.  D argued that arrest was invalid b/c it was not made pursuant to an arrest warrant. 
· Whites’ plurality: Official may make valid arrest based upon PC w/o a warrant in a public place even though he had the opportunity to obtain a warrant.
· Powell’s concurrence: acknowledges that this is a seizure, that it would seem that a warrant based on P/C should be req’d as for other seizures, probably more so b/c it’s a seizure of one’s person.  Finds however that warrantless arrests have historically been sanctioned and to make a rule otherwise would hamper law enforcement. 
· Marshall, Brennan, dissent:  The 4th A. says get a warrant, get a warrant
· comment:
· arrests are an area where the common law strongly informs and is not supplanted by the 4th A.  the com law is ambiguous as to arrests: there’s a clear preference for a warrant, but at the same time, warrantless arrests were allowed.
· whatever the case was, Watson sharply diminishes the preferences
· Note on the Use of Excessive Force in Making an Arrest

· Tennessee v Garner, 1985—suspect was shot and killed by officer trying to arrest him for non-violent felony.  Ct held that under the 4th A, deadly force may not be used to prevent the escape of a felon unless it is necessary to prevent the escape and the officer has PC to believe that the suspect poses a significant threat of death or serious physical injury to the officer and others.
· Graham v Connor, 1989—all claims of excessive force in the making of an arrest whether deadly or not are to be governed by 4th A standards of reasonableness.

· Factors to consider (k.a. Garner-Graham reasonableness stds)
· Severity of the crime at issue
· Whether the suspect poses an immediate threat to the safety of the officers or others
· Whether he is actively resisting arrest or attempting to evade arrest by flight
· While an officer may use deadly force in apprehending a fleeing felon, the manner in which the force is asserted may be unreasonable
· comment: Turley says: there better be a gun on the ground or they’re going to be chaged
· Excessive Force in Public Protest: Forester v. City of San Diego (CA9): Operation Rescue protests.
· Majority: reasonable b/c
· Intrusion upon arrestees personal security was less significant than most claims of force
· City had legit interest in dispersing and removing the lawbreakers w/ least risk of injury to police and others
· Not constitutionally required to use the least painful technique
· Dissent: excessive b/c
· Peacefulness of demonstrators
· Petty nature of the crime of trespassing
· Pain inflicted by police
· Excessive force and placing a person in custody for his own good

· Monday v. Oullette, CA6, 1997: Depressed guy was drinking while on medication (a no-no) and the help-line doctor he spoke to called the cops b/c he was worried he’d Oded.  Cops came, it seemed that he probably had taken a lot of bills, so they tried to get him to go to hospital.  He refused for a while and they threatened to spray him w/ pepper spray and eventually did.  He claimed this was excessive.
· Opinion: The ct fd this reasonable.  When determining whether force used to effect a seizure is reasonable—courts must balance competing interests of state v D, using Garner –Graham factors.  Courts assess reasonableness from the perspective of the reasonable officer on the scene—rather than with the benefit of hindsight.  The test is objection: intentions of officer are irrelevant  (except to extent bear on credibility or qualified immunity).
· Protections against erroneous warrantless arrests: Watson—holds that if an officer has PC to believe that a person has committed a felony, he can arrest the suspect in a public place w/o a warrant.  While warrant not required for public arrest, certain post-arrest protections are necessary to minimize harm to person who is arrested w/o PC
· Gerstein v Pugh—if a person is arrested w/o a warrant, he is entitled to a prompt post-arrest assessment of PC by a magistrate.  The state doesn’t need to provide the adversary safeguards of a trial.  (invalidated the holding of persons for ca. 30 days).  Ct relied heavily on federalism incubator theory: states allowed to experiment with different time periods.
· County of Riverside v McLaughlin, 1991, p. 166

· Facts:  The city’s policy of combining the PC determination w/ arraignment was challenged b/c it often delayed the PC hearing.  Policy provided for arraignment w/in two days of arrest (w/o including weekends or holidays). 
· O’Connor, for the court: Jurisdictions that provide judicial determinations of probable cause within 48 hrs. of arrest will, as a general matter, comply with the promptness req’t of Gerstein.  These jurisdictions will be immune from systemic but not individual challenges; a hearing which occurs w/in 48 hrs may still be fd unconstl b/c of unreasonable delay.  However, if hearing occurs w/in 48 hrs, detainee has burden of proving unreasonable delay; after 48 hrs, the burden shifts to govt to show bona fide emergency or other extraordinary circs.  Ct relied heavily on federalism incubator theory: states allowed to experiment with different time periods.
· Marshall, Blackmun, Stevens, dissenting: prompt means immediately after completion of “administrative steps incident to arrest”
· Scalia dissenting: prompt means immediate.  All courts but one find 24 hrs reasonable (that one finds 24 hrs but doesn’t ct Sunday).  Would allow no delay for reasons other than arranging the hearing or longer than 24 hrs, at which point the burden shifts.
· comment:
· 24 hrs rule would result in many less stays over the weekend.
· in practice, “extraordinary circumstances” are often found
· Detentions for less than 48 hours

· Can be unreasonable if less than 48 hours (i.e; if motivated by desire to uncover additional evidence to support the arrest or to use the suspect’s presence solely to investigate the suspect’s involvement in other crimes)
· Remedy for McLaughlin Violation

· Powell v Nevada, 1994: Gerstein hearing not held till 72 hrs after arrest, by which time D had already inculpated himself.  Stmt introduced at trial and D was convicted.  D argued that inculpatory stmt was illegally obtained and should have been exclued.
· Ginsburg, for 7:  McLaughlin didn’t address remedy for unreasonably delayed Gerstein hearing and remanded for state ct to determine.  On remand, state ct said it didn’t need to decide b/c error was harmless b/c he had made a similar stmt when arrested.
· Dissent thought that no remand was necessary b/c the violation of Mclaughlin bears no causal relation to inculpatory statement
· Arrests in Home

· The Payton Rule (Payton v. NY, 1980): Cops had probable cause to arrest but no warrant; went to Payton’s house and when he didn’t respond to knock, broke in and took himself in.  Payton later turned himself in, but challenged the search of his apt.  Arrest warrant req’d to arrest D in the home. “The 4th A. has drawn a f line at the entrance to the house” and “absent exigent circumstances, that threshold may not reasonably be crossed w/o a warrant”.  (The warrant required to enter is an arrest warrant.) Arrest warrant based upon PC only allows officer limited authority to enter home in which the suspect lives when there is reason to believe the suspect is within

· Reason to believe the suspect is at home: what does this mean?
· US v. Magluta, CA11, 1995: reasonable belief that it was the suspects dwelling and that he is win req’d, based on TOC.  Here, belief was reasonable b/c there was a visitor on premises, car was in driveway, and porch light was on.  the fact that they hadn’t seen Magluta around that day didn’t matter b/c he was a “fugitive fr. justice” and might be trying to hide himself
· comment:
· most cts follow CA11
· absent warrant, entry is viewed skeptically
· Is the arrest at home or in public?

· Important distinction b/c need warrant for home, no warrant for public 
· US v. Holland, CA2, 1985: Lower courts have found that the “home” doesn’t include the entranceway to a common hallway of apartment building. 
· comment:
· this again disadvantages the poor
· also suggests that apt dwellers don’t have any curtilage (which is ironic given that front door of apt building can be locked but curtilage cannot be
· If D is ordered to open the door under lawful claim of authority, and is arrested upon opening door, then the arrest occurs in the home and a warrant is required.  Other courts hold that if police stands in the hall and informs D that he is under arrest—it is public b/c he never entered the home.
· If arrest is made while cop is outside the door, entry afterwards is OK b/c “incident to arrest” and evidence collected inside is legally obtained.
· If arrest is made in the house w/o warrant, it’s a Payton violation and the evidence is illegally obtained.
· If the D is in his home, the officer can wait for 10 hours for the D to come outside then arrest him with a warrant
· NY v Harris—violation of Payton constitutes an illegal search of the home, but that the warrantless in home arrest is not itself illegal so long as the officer has PC to arrest.  
· Homeless persons

· Some courts have held that an arrest of a homeless person can never violate Payton even if arrest occurs in a place that the person calls home
· Increasingly, more courts have held that the term home must be flexibly applied to include a public area in which a homeless person has established a living space (at least if the person is not trespassing)
· Hotels and Motels

· Payton applies equally to them during the rental period.
· though maybe little less of an expectation of privacy b/c maid can enter room (maid cannot enter at behest of police b/c acting as agent)
· “do not disturb sign irrelevant”
· This is only the case as long as arrestee has right to be in the room (i.e. before checkout)
· no curtilage protection
· Arrests in the Home of a 3rd party

· Steagald v US, 1981: Cops thought Ricky Lyons, who they had a 6 mo. old arrest warrant for, was in someone else’s house and searched it.  They fd drugs, went off to get search warrant and in the meantime searched again, finding more stuff.  Searched a 3rd time w/search warrant.
· Marshall for the court: A search warrant must be obtained to look for a suspect in the home of a 3rd party, absent exigent circumstances or consent (So, in own house arrest warrant sufficient but in 3rd parties house, search warrant reqd.  The diff is that arrest warrant doesn’t specify location whereas search warrant would require PC to believe the suspect it within the house.  Marshall was concerned that cops could search anyone’s house for party for whom they had arrest warrant.
· Rehnquist, White, dissenting: concerned about mobility of fugitives. if someone lived in a 3rd party’s house for long enough it could count as their house.
· People who live with a suspect are not gov’d by Steagald; evidence collected against them in their own house is lawfully obtained.
· Questions of standing: The suspect, arrested in a 3rd party’s home, lacks standing to object on the basis of Steagald to the lack of search warrant; only the 3rd party homeowner can.
· The rights of an overnight guest: Minnesota v Olsen, 1990: Arrest warrant is needed under Payton to arrest an overnight guest in the home of a 3rd party (b/c reasonable expectation of privacy)
· Temporary Visitors: Minnesota v Carter, 1998: D’s were in the apt cutting cocaine.
· Rehnquist, for the court held D’s have that temporary visitors, as opposed to overnight guests, do not have an expectation of privacy and thus the 4th A. is not violated by warrantless search.  The court noted “the purely commercial nature of the transaction engaged in”, the short time they were there, and the lack of previous connection btn the visitors and the homeowners.
· Kennedy, concurring: would find that almost all social, as opposed to business, guests have a reasonable expectation in a 3rd parties home
· Ginsburg, Stevens, Souter, dissenting: all guests protected
· Breyer, concurring in J: all guests protected, but there was no search b/c officer just peered through blinds into basement apt.
· Material Witness Statute: Police have the power to arrest and detain a person if they have probable cause to believe she’s a material witness and it may be impracticable to secure his presence by a subpoena

· witness can be released if testimony can be adequately secured by depositions

· must states have not statutory limits on how long a person can be held

· no constl rt to monetary compensation
· material witnesses have access to counsel and habeas, but can’t really do much w/that b/c probable cause has already been found 
· often, the fact that someone has family overseas satisfies the requirements
· most material witnesses do not in fact act as witnesses
· STOP AND FRISK
· Stop and Frisk Established

· Terry v Ohio , 1968

· Facts:  Veteran cop saw a group of guys he suspected were casing a store, went up to the and ID’d himself and asked there names.  They mumbled so he grabbed one of the guys and patted him down, finding a gun.  He then patted them all down. 
· Warren, for the ct:  Grabbing Terry was a seizure, patting him down was a search; question is whether they were reasonable.  This involves balancing the govt interest against the individual’s interests.  The govt interest is in crime detection/prevention (which is why the officer approached them) and assuring his own safety (which is why he searched them).  a cop has the authority to do a limited search of the outer clothing of a person who he has reasonable suspicion to believe is armed and dangerous. (this can only be for safety reasons, not e.g. to prevent evidence destruction.  [“Where a police officer observes unusual conduct which leads him reasonably to conclude in light of his experience that criminal activity may be afoot and  that the persons with whom he is dealing may be armed and presently dangerous he is entitled—for the protection of himself and others in the area—to conduct a carefully limited search of the outer clothing of such persons in an attempt to discover weapons which might be used to assault him]
· Harlan, concurrence: writes to say that  the “right to frisk… depends upon the reasonableness of a forcible stop to investigate a suspected crime”
· Douglas, dissent: textualist: PC req’d; this is a step toward totalitarianism
· comment:
· no textual basis whatsoever
· the beginning of the disintegration of PC into “reasonableness”
· it’s virtually impossible to rebut a claim of “reasonable suspicion”
· Terry was supposed to be limited, but reasonableness spread immediately
· huge consequences for minorities: increased intrusion on their constl rts, reinforcement  of 2nd class stutes
· An Early application of Terry: Adams v Williams, 1972: 

· Facts: Informant known to the cop came up to him at train station and told him that person in parked car had drugs and a gun; cop knocked on car window and asked occupant to open door; D opened window instead and cop reached in and grabbed gun fr. his waistband.  He hadn’t seen it but it was where the informant said it was.
· Ct per Rehnquist, fd the search was OK b/c cop has reasonable suspicion, despite the fact that it wouldn’t amt to probable cause.  Reasonable cause does not only have to be based on police officers own observations.  Furthermore, after finding the gun exactly where informant said it would be, thus corroborating informants tip, and b/c cop had PC to arrest, further search of D and the car was justified as search incident to drugs.
· Douglas, Marshall, dissent: arrest was illegal b/c cop didn’t know whether D had the gun lawfully
· Brennan, dissent: Terry stop and frisk shouldn’t apply to narcotics case b/c too much of a chance that the frisk, rather than the stop, will be the object
· Marshall, Douglass, dissent: Terry allows officer to act based on reliable info short of PC, but this was unreliable
· Bright Line Rule under Terry: Pennsylvania  v. Mimms, 1977: Officer justified to stop D for traffic violation (expired tag).  Asked D to step out of car b/c noticed bulge under jacket.  Officer has sufficient cause to frisk D for weapon once he observed bulge.  BRIGHT LINE RULE:  OFFICERS, in the course of a legal stop of a car have an AUTOMATIC right under Terry to order the driver out of the vehicle.  (and once out, to frisk) Purpose is to protect the officer
· comment:

· ct cites stats on cops getting shots.  is this for the legislature?

· Stevens, dissenting: thought it seemed more dangerous for cops to get out of car.  This has turned out to be the case.

· ct says the intrusion is de minimis: just showing your whole body; isn’t the intrusion more dignitary than that?
· Mimms and Passengers

· MD v Wilson—The bright line rule of Mimms applies to passengers. 
· Scope of Mimms and Bright Line approach
i. When a car’s windows are so dark and tinted that they cannot view interior—at a lawful traffic stop—cops may –when it appears reasonable to do so—open at least one of the doors and—without crossing the plane of the vehicle—visually inspect the interior in order to determine if the driver is armed, has access to weapons, or whether there are other occupants in the vehicle that may pose danger to officers
b. Mimms applied: New York v Class
i. Entered car to move papers away from vehicle ID number (which was blocked from view)—found gun.  Action upheld as reasonable.  
ii. In order to view a VIN generally visble from outside a car, a police officer may reach into the passenger compartment of the vehicle and move papers obscuring the VIN after its driver has been stopped for a traffic violation and has exited the car
iii. Officers may detain an individual outside a car to protect themselves from danger—so they didn’t have to let D reenter car to move papers
iv. This case doesn’t permit cop to enter car if VIN is visible from outside
c. Detention of occupants of a Residence: Note on Michigan v Summers
i. Police officers—with a search warrant for a home—can require occupants of the premises, even if leaving when the police arrive—to remain while the search warrant is executed.  
SEIZURES

A. When does a seizure occur?  The Line between “stop” and “encounter”

a. The Mendenhall “free to leave” test

i. When ∆ is approached in an airport—no seizure has occurred (it is just initial police-citizen contact that is outside 4th A scope)
ii. Test for seizure:
1. A person has been seized under the 4th A ONLY if, in view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave
iii. Examples of circumstances that might indicate a seizure even where a person doesn’t attempt to leave:
1. threatening presence of several officers
2. display of weapon by officer
3. some physical touching of the person of the citizen
4. the use of language or tone of voice indicating that compliance with officer’s requests may be compelled
b. Applying the Free to leave test: Florida v Royer
i. A warrant is needed to search luggage at an airport (in the absence of PC and exigent circumstances—turns on ∆’s consent to search of bags)
1. State has the burden of proving that the necessary consent was obtained and that was freely and voluntarily given
2. Burden is not satisfied by showing a mere submission to a claim of lawful authority
ii. NO 4th A violation by merely approaching individual on the street or in another public place by asking him if he is willing to answer some questions, by putting q’s to him if the person is willing to listen, or by offering in evidence in a criminal prosecution his voluntary answers to such question
1. Refusal to listen to or answer questions does not furnish reasonable grounds to detain the individual
iii. Factors indicating a seizure (that D did not feel as though he was free to leave)
1. Id’d themselves as officers, told him he was suspected of trafficking drugs, asked him to follow them to separate room, kept his license and plane ticket, never told him that he could depart
2. The officers also had his luggage (he could not leave the airport w/o it)
c. Airport confrontations after Royer

i. Seizure test by lower courts= TOC
ii. A consensual exchange btwn officer and citizen NEEDS CONSENT—if D expresses desire NOT to cooperate, continued q’s are NOT consensual
d. Factory sweeps: INS v Delgado
i. Held that INS officers didn’t seize workers when they conducted factory surveys in search of illegal aliens
1. since employees were at work and were not going to leave the factory anyway, the guards at the exit could not have had a custodial or coercive effect
ii. Police questioning by itself is unlikely to result in a 4th A violation
e. Street encounters

i. When officers pull up to question a person on the street in the absence of articulable suspicion, whether or not they have violated the 4th depends on whether the officer’s conduct = seizure or is simply an encounter
1. Test to apply—whether the officers’ conduct indicated that they were interfering with his liberty to such an extent that he was not free to leave
2. a seizure doesn’t occur just because a police officer approaches an individual and asks a few question
3. Police conduct must be viewed from TOC and objectively communicate that the officer is exercising his official authority to restrain the individuals liberty of movement
ii.  The court (1st C) said that the q is NOT whether a reasonable person would fell free to leave, but rather whether the police officer was acting coercively
f. Bus sweeps: Florida v Bostick
i. Considered issue of whether officer boarding of buses at scheduled stops to obtain consent to search luggage of passengers = a seizure under 4th A
ii. “working the buses” is NOT per se unconstitutional—it is a case by case TOC approach to determine whether it is a seizure
1. the fact that this stuff takes place on a bus is one factor to consider—but this factor alone is not enough to = seizure
iii. the fact that D didn’t feel free to leave the bus is NOT = seizure.  He wouldn’t have left even if police were not on the bus (b/c train was to depart).  His movements were confined b/c of decision to take bus, irrelevant to whether or not police conduct was coercive
iv. Free to leave inquiry is inapplicable to this case.  The appropriate test: whether a reasonable person would feel free to decline the officers’ requests or otherwise terminate the encounter
1. this test presupposes an innocent person b/c a guilty person may be unduly sensitive to any contact from police
g. Questions after Bostick

i. Lower courts have interpreted Bostick to require an objective stnd. (would a reasonable innocent person feel free to terminate police contact?)
h. State of mind required for stop: Brower v County of Inyo
i. Fourth A seizure occurs ONLY when there is a governmental termination of freedom of movement through means intentionally applied
ii. A suspect may be seized—even though not seized in way police intended—but because means used to stop him were intentionally applied. 
i. The suspect who does not submit: CA v Hodari D
i. Considered the applicability of the Mendenhall test to situations in which the suspect refuses to submit to a show of authority

1. Mendenhall only deals with non-physical displays of authority and focuses on whether a reasonable person would feel that he or she was free to leave, rather than on actual submission
ii. When an officer engages in non-physical show of authority, it must be such that a reasonable person would not feel free to leave AND the citizen must ACTUALLY submit
1. this is in contrast physical touching or grasping—which if intentional is a seizure always
2. Policy rationale: should encourage public to comply with police orders and should not reward D for noncompliance w/ police orders (by fleeing) by finding a seizure.
j. When does submission occur?

i. When has a suspect submitted to a non-physical display of lawful authority?
ii. Brief hesitation and direct eye contact alone prior to flight are not enough to constitute submission 
iii. Not a seizure unless there is submission to authority or unless the D is physically subdued
iv. A seizure may be found if
1. a suspect initially submits to non-physical display of authority then changes mind and runs away.  
2. US v Coggins(3d Cir)—found seizure where D requested to leave police questioning, the policed ordered him to stay, he yielded to police authority, then fled soon thereafter
REASONABLE SUSPICION

A. Grounds for Stop: Reasonable suspicion

· The degree of suspicion required to make a stop is referred to as “reasonable suspicion”

· Two prong RS test:

· What is the source of the info upon which RS is based?

· Is the info sufficiently suspicious to justify a stop?

a. Source of Info
· Adams v Williams—upheld tip from in person informant b/c it established RS (though not PC)

i. Anonymous tips: Alabama v White
1. Held that an anonymous informant’s tip that was significantly corroborated by a police officer’s investigation provided reasonable suspicion for a stop
a. Under Gates—TOC approach to PC, an informant’s reliability and credibility are highly relevant to determine PC
b. Here, the factors are also relevant, but in RS context—allowance must be made in applying them for the lesser showing required to meet the RS stnd.
2. Distinguish RS from PC
a. RS can be established with info that is different in quantity or content than that required to establish PC
b. RS can arise from Info that is less reliable than that required to establish PC
3. Quantity and quality are two factors to consider in TOC to determine if there is RS
ii. Anonymous tips concerning gun possession

1. Florida v J.L. 
· Facts

· After an anonymous caller reported to the Miami-Dade Police that a young black male standing at a particular bus stop and wearing a plaid shirt was carrying a gun, officers went to the bus stop and saw three black males, one of whom, respondent J. L., was wearing a plaid shirt.
·  Apart from the tip, the officers had no reason to suspect any of the three of illegal conduct.
· The officers did not see a firearm or observe any unusual movements. One of the officers frisked J.L. and seized a gun from his pocket
· . J.L., who was then almost 16, was charged under state law with carrying a concealed firearm without a license and possessing a firearm while under the age of 18. 
· The trial court granted his motion to suppress the gun as the fruit of an unlawful search.
· Holding

· An anonymous tip that a person is carrying a gun is not, without more, sufficient to justify a police officer's stop and frisk of that person. An officer, for the protection of himself and others, may conduct a carefully limited search for weapons in the outer clothing of persons engaged in unusual conduct where, inter alia, the officer reasonably concludes in light of his experience that criminal activity may be afoot and that the persons in question may be armed and presently dangerous.
· Rationale

· The tip lacked sufficient indicia of reliability to provide reasonable suspicion to make a Terry stop: It provided no predictive information and therefore left the police without means to test the informant's knowledge or credibility.
· The contentions of Florida and the United States as amicus that the tip was reliable because it accurately described J.L.'s visible attributes misapprehend the reliability needed for a tip to justify a Terry stop. The reasonable suspicion here at issue requires that a tip be reliable in its assertion of illegality, not just in its tendency to identify a determinate person.
· This Court also declines to adopt the argument that the standard Terry analysis should be modified to license a "firearm exception," under which a tip alleging an illegal gun would justify a stop and frisk even if *267 the accusation would fail standard pre-search reliability testing. The facts of this case do not require the Court to speculate about the circumstances under which the danger alleged in an anonymous tip might be so great--e.g., a report of a person carrying a bomb--as to justify a search even without a showing of reliability
b. Quantum of Suspicion

· US v Cortez—established test to determine whether RS exists given set of circumstances

· TOC—based upon whole picture, officer must have a particularized and objective basis for suspecting the particular person stopped for criminal activity

· Particularized suspicion contains 2 elements (both must be satisfied to find RS)

· The assessment must be based upon all the circumstances

· The assessment must raise a suspicion that the particular individual being stopped is engaged in wrongdoing

i. Comparison to P/C

1. Assessment is similar to PC—court will give deference to police, consider TOC
2. Biggest difference: reasonable suspicion is less demanding stnd of proof—a stop is permissible upon something less than the fair probability standard of PC
3. RS = fair possibility (as opposed to fair probability) –“possible cause”
4. NOTE—a search for law enforcement purposes requires PC and cannot be justified by RS
ii. Example of R/S lacking

1. There are few cases in which the facts are so innocent that the reviewing court finds the stop invalid
2. Lower courts have invalidated stops where:
a. Story appears fabricated (by officer)—recycled profile of suspicious behavior very likely to sweep many ordinary citizens into a generality of suspicious appearance merely on a hunch
iii. Reasonable suspicion of a Completed Crime: US v Hensley
1. Terry is not confined to prospective crimes.  The power granted by Terry may be used to investigate completed crimes
2. where police have RS, grounded in specific and articulable facts, that a person they encounter was involved in or is wanted in connection with a completed felony—stops are permissible
3. One department officer may make a stop if another officer or department had sufficient cause to make the stop and asked for assistance (collective knowledge may be used for RS stops of completed crime)
iv. Relevance of the race of a suspect

1. When the q is whether the suspect sufficiently matches description of a perp of a completed crime, the suspects race must be considered relevant
2. A person’s race—or the existence of a high crime area—may not (w/o more) constitute RS
3. Some courts have considered it permissible for an officer to consider the race of a person in determining whether the person’s conduct is suspicious
a. Race cannot be the only factor—but can be considered together with other suspicious factors
v. The use of race in encounters, in the absence of reasonable suspicion

1. A person’s behavior cannot be deemed suspicious simply b/c the person is a member of a certain racial group
a. Note—that an encounter is outside scope of 4th A.
b. So—the 4th A doesn’t prohibit an officer from encountering a person, asking him q’s, solely on account of the person’s race
c. But—citizen could seek recourse under EP clause (EP places limits on officers decision as to who to encounter and decision to track someone before an encounter)
d. If law enforcement adopts a policy, employs a practice, or in a given situation takes steps to initiate an investigation of a citizen based solely upon that person’s race—without more—then a violation of EP has occurred
· An officer is NOT held to a “suspicion of criminal activity standard” when he embarks to investigate someone (merely prohibited from his pursuit if he acts based solely on race
vi. Use of profiles

1. Police often use profiles to determine whether the conduct of a citizen is sufficiently suspicious to justify a stop
2. US v Berry (5th C)--Lower courts have held that the use of profile is nothing more than an administrative tool: the presence or absence of a particular characteristic on any particular profile is of NO legal significance in the determination of RS (the court will assign no characteristic greater or lesser value b/c the characteristic is on or absent from the profile sheet)
a. A match btwn D’s characteristics and some of the characteristics on profile sheet doesn’t auto support a finding of RS
b. The fact that a characteristic of the D also appears on the profile also doesn’t preclude its use as a justification for providing RS for a stop
3. Supreme court adopted Berry approach in US v Sokolow
a. Relevant RS inquiry: NOT whether particular conduct is innocent or guilty, but the degree of suspicion that attaches to particular types of criminal acts 
b. A court reviewing RS determination must require agent to articulate facts that led to the conclusion –but the fact that these factors may be set forth in a profile doesn’t detract from their evidentiary significance 
vii. Overbroad profile factors

1. The fact that D was driving through a “source state” for drugs was considered to be too broad to be useful in consideration of RS.
a. It is not that the cop cannot use this as a factor—but that it cannot justify the stop based upon this factor alone
viii. Reasonable suspicion and flight from police

1. US v Wardlow—officers have reasonable suspicion based upon D’s flight upon seeing police (it is enough to justify a stop)
a. D’s presence in high crime area alone is not enough for RS—but officers are not required to ignore factors such as location when making RS determinations
b. Here—the location plus unprovoked flight upon noticing police could be basis for RS based on COMMONSENSE JUDGMENTS AND INFERENCES about human behavior
c. Refusal to cooperate—without more—doesn’t = RS.  But, flight is not refusal to cooperate.  
d. Dissent pissed off about the per se rule here
B. Limited Searches for Police Protection under the Terry Doctrine

· An officer can frisk a suspect and pull out objects found on the suspect if there is a RS to believe that this is necessary to protect the officer from bodily harm (Terry and Adams)

a. Frisk cannot be used to search for evidence: Minnesota v Dickerson
i. Terry frisks are only justified for protective reasons and a search for evidence is not permitted under Terry
ii. Here—officer’s continued exploration of the respondent’s pocket after having concluded that it contained no weapon was unrelated to the sole justification of the search under Terry: the protection of the officer and others nearby.  
b. Suspicion required to support the right to frisk

i. A frisk requires reliable knowledge of facts providing reasonable basis for suspecting that the individual to be subjected to that intrusion is armed and may be dangerous.  
ii. Most courts give a lot of deference to police concerns about the risk of harm involved in making a stop (when someone engages in suspicious behavior in a high crime area, where weapons and violence abound, police officers must be particularly cautious in approaching and questioning him)
c. Terry frisks and rising violence

i. Courts have implied that the power of an officer to frisk a suspect had to be expanded w/ the changing times
d. Protective searches beyond the suspect’s person: Michigan v Long
i. Terry is not restricted to protective frisks of a person—it extends to protective examinations of areas
1. officer flashed light into car and saw a hunting knife—so, protective search for weapons was conducted in passenger compartment (found pot)
2. Court held: Terry permits a limited examination of an area from which a person, who police reasonably believe is dangerous, might gain immediate control of a weapon
e. Applying Michigan v Long

i. Lower courts have used Long to uphold searches of locked glove compartments when the officers have RS of drug activity b/c weapons usually go hand in hand with drugs (possibly a per se rule)
ii. Long not limited to cars—courts have used it to uphold cursory inspection of overalls located a few feet away from a suspect—court found it necessary b/c once the stop and frisk ended—the overalls would have to be returned
f. Protective searches of persons other than suspect

i. Some lower courts have adopted a per se “automatic companion” rule: whereby the companion of an arrestee can be auto subject to frisk—even if the companion presents no risk of harm to the officer on the facts
ii. Other courts reject the auto companion rule b/c it is inconsistent with the case by case approach of Terry
iii. Ybarra v Illinois—court struck down frisk of patron of bar who happened to  be present when the police arrived to conduct a search of the bar pursuant to a valid search warrant.  The patron’s mere presence in the bar was not enough to provide a specific reasonable belief
g. Inspecting objects during the course of a protective frisk

i. Under Dickerson, the officer can inspect an object felt during a pat-down only if it is reasonably likely to be a weapon—no searches for evidence.  
1. US v Swann(4th c)
a. Credit cards in suspects sock were reasoned to be possibly a weapon
b. Must be objectively reasonable for the officer to believe that the object is a weapon—must give deference to police discretion
h. Protective sweeps: MD v Buie
i. Protective sweep: quick and limited search of a premises, incident to an arrest and conducted to protect the safety of police officers or others
1. protective sweep can be justified by the officer’s RS that the area swept harbored an individual posing danger to the officer or others
ii. It is a limited intrustion—may extend only to a cursory sweep of those spaces where a person may be found.  The sweep can last no longer than necessary to dispel the reasonable suspicion of danger
iii. CANNOT BE used to prevent destruction of evidence (only for safety purposes)
i. Protective sweep where arrest is made outside the premises


i. Principles of Buie are applicable when arrest takes place outside of the home
1. If police arrest D outside the inquiry is still the same: did articulable facts exist that would lead a reasonably prudent officer to believe a sweep was required to protect the safety of those on the arrest scene
C. Brief and Limited Detentions: The line between “Stop” and “arrest”

a. Forced movement of suspect to a custodial area

i. Florida v Royer (which held that consent was invalid b/c it was obtained as the result of an arrest w/o PC) set forth principles governing stops and arrests
1. Detentions may be investigative—yet violate the 4th A b/c there is no PC
a. When “investigating”  suspect, cannot carry out a full search of person or car or other effects.  Police may not verify suspicion by means associated w/ arrest
2. An investigative detention must be temporary and last no longer than is necessary to effectuate the purpose of the stop.  
3. The investigative methods employed should be the least intrusive means reasonably available to verify or dispel the other officer’s suspicion in a short period of time
b. Forced movement for ID purposes

i. In Royer, the court noted that an officer can w/in confines of Terry stop, force the suspect to move for purposes of safety and security
ii. Many lower courts have found that if RS exists, it is permissible to transport the suspect a short distance for purposes of identification by witnesses
c. Investigative techniques that are permissible w/in confines of terry stop

i. The purpose of a terry stop is to permit an officer to investigate facts on which RS is based, in order to determine whether the suspect is involved in criminal activity.  
1. Some preliminary investigation, designed to clear up or develop RS is permissible in the confines of a stop.  
2. PC is required for more intrusive or long-term custodial investigative techniques.  
ii. The most common investigative techniques permitted under Terry are preliminary investigations of the Suspects identity and questioning concerning the circumstances giving rise to the stop
1. officer may also verify info obtained from D or conduct prelim investigations (license check, computer search)
iii. Courts have also allowed officers to detain suspects on RS in order to conduct canine sniff
d. Overly intrusive investigative techniques

i. Usually happens when a cop searches for evidnce
ii. Some courts have held that PC is necessary before allowing physical tests of a suspect to determine intoxication—while other courts allow roadside sobriety tests under Terry
e. Investigation of matters other than the R/S that supported the stop

· Many courts have held that Terry doesn’t allow questioning or other investigation that goes beyond the scope of RS for which the suspect was stopped.  

· I.e.; cannot stop someone for traffic violation and continue the stop in order to investigate drug or gun crimes b/c RS to support the independent inquiry

· General rule: if the initial RS that supported the stop has been cleared up or not quickly resolved, the suspect must be released

i. R/S as to another crime

1. If—in course of stop to investigate crime A, the cop obtains RS to investigate crime B, then the detention can be extended to investigate crime B even though the initial justification for the stop no longer exists
ii. Consensual encounters after the stop has ended

1. General rule: suspect cannot be detained fro investigation of matters diff from those which support the stop in the absence of founded suspicion as to those other matters.
a. Ohio v Robinette—Court found that if suspect is simply asked about another crime when the initial stop is ending, police do not need to tell the suspect that the stop is over and that he is free to go. 
f. Interrogations and fingerprinting pursuant to terry stop

i. Dunaway v NY—Court distinguished Terry stops from cases in which the police detain a suspect for sustained interrogation.  
1. Police cannot detain a suspect and transport him to station-house for questioning w/o PC (even if the detention is not deemed to be an arrest under state law).
ii. Davis v Mississippi—b/c of unique nature of fingerprinting process, some detentions might be found to comply with the 4th A even though there is no PC
1. Here—violation of 4th A b/c a lot of fingerprinting + interrogation 
iii. Hayes v FL—fingerprinting in the field (brief detention) may be permissible, however, taking D to stationhouse w/o consent to fingerprint is tantamount to arrest
g. Time limits on terry stops

· States v Sharpe--No per se time limit for Terry stops

· If an investigation continues indefinitely, it may cease to be an investigative stop—but here, it was ok b/c there was no unnecessary delay to the legit investigation of cops
h. Show of Force During Terry stop

· Terry and Adams—have been used to support the idea that the use of handcuffs and guns are ok where there is RS to believe that they are necessary to protect cop from harm

· Factors that suggest that coercive procedures outside the scope of Terry:

· The numerous oppressive elements of the encounter btwn cops and D

· Limited evidence that there was a crime

· Absence of any indication the P’s were armed or dangerous

i. Aggressive tactics employed against minorities

1. Washington v Lambert—civil rights action brought against police officers using force during an alleged Terry stop
a. Court held that the officer’s use of handcuffs and drawn guns resulted in an arrest in the absence of PC, given the fact that the P’s were cooperative, and that such tactics were unnecessary given the presence of a number of police officers and a dog.
i. Detention of property under terry

· Terry has been applied to seizures of property

· US v Van Leeuwen—some detentions of property could occur upon  RS. Court upheld one day detention w/o PC whiled investigation was conducted

i. Unreasonable detention: United States v Place
1. Noted that it is often necessary to seize property upon RS while an investigation of criminal activity continues
2. If a person is traveling with property, then a seizure of that property intrudes on both the suspects possessory interests in his luggage and his liberty interest in proceeding with itinerary
3. Limitations applicable to the investigative detentions of the person should define the permissible scope of the person’s luggage on less than PC
a. Here, struck down detention b/c too long and failure to inform D of where luggage was or when it may be returned
ii. Seizure of property w/ no deprivation of a liberty interest

1. Lefrance--Lower courts have held that detention of Fed Ex package pre-delivery to recipient was okay b/c police had reasonable suspicion that the package contained drugs
a. Here—the detention may have been longer than that in Place, however, the D’s liberty interest was not implicated by the detention of the Fed Ex package
b. The longer detention was justified so long as it the police acted diligently in investigation.  
j. Limited Searches for evidence by Law enforcement officers under terry

· Arizona v Hicks—Terry doesn’t permit limited, cursory inspections by law enforcement officers searching for evidence on the basis of RS rather than PC
· PC is necessary.  “A search is a search even if it discloses nothing but the bottom of a turntable” 
· This has been interpreted as a BRIGHT LINE RULE:  the 4th A prohibits searches of dwellings w/o PC
REASONABLE SUSPICION AND RACE

SEARCH INCIDENT TO ARREST

A. The Arrest Power Rule

a. Spatial Limitations

i. Chimel v CA
· Facts:
i. Police went to the house to arrest D pursuant to a warrant for robbery of a coin store.  Entered the house before he returned for work – wife let police in. D returned and searched house over D’s objection

· Issue – is a warrantless search of an arrestee’s house be const justified as incident to an arrest

· Hold – 

i. Per se rule—A search incident to a lawful arrest is limited to the suspect’s person and the area w/in which he could reach for a weapon or evidence.

ii. Cannot search any other room other an where arrest occurred or in desk drawers (search doesn’t extend to extremities of the premise where the suspect could never obtain a weapon or destroy evidence)

· Dissent – White – if exigent circumstances, and PC, then can search without a warrant.  Don’t want to make police have to leave to get a warrant when once they leave evidence could be destroyed.  Always exigent circums when making an arrest

ii. Application of Chimel’s Case-by-case approach

US v. Lucas, 8th circuit, 1990, page 267
1. D arrested in his kitchen and two other men were there.  D reached for a cabinet and the men struggles until D was handcuffed.  Officers opened the cabinet and found a gun.

2. Ct said a warrantless search may be valid even though the court doubts the D could have reached the items seized in the search.  The other two men were still in the room

3. Test: Whether, in light of all the circumstances, the police conducted a valid search incident to Lucas’ arrest
iii. Timing of Grab Area Determination

· Davis v. Robbs, 6th circuit, 

1. Ct upheld the seizure of a rifle that had been in close proximity to the arrestee at the time of the arrest, even though seized after arrestee was in the police car

2. Us v. Abdul-Saboor agreed, stating that the grab are should be determined as of the time of the arrest, not the time of the search

iv. Creating Grab Areas

· US v. Perea, 2nd circuit, 1993,

· D arrested from in cab. Police brought duffel bag out of trunk and put it near D.

· This search cannot be justified under the arrest power rule, b/c can’t bring the item they wish to search near the person arrested or vice versa (cannot create a grab area)

v. Post Arrest Movements: Washington v Chrisman

1. D arrested for open container but had no ID so cop accompanied him to his dorm room to get it.  Cop saw drug stuff, asked to search room and found LSD.

2. the absence of an affirmative indication that an arrested person might have a weapon available or might attempt to escape does not diminish the arresting officer’s authority to maintain custody over the arrested person.
3. Ct said the search was okay b/c the cop had a right to remain at the arrestee’s side and had a right to enter the room to monitor the arrestee’s movements. Police must assume that all arrests have a present risk of danger to the officer

vi. Post Arrest Movements ordered by the officer

· US v. Butler, 10th circuit, 1992, page 270 – Post arrest movements ordered by the officer

· D arrested in trailer and was not wearing any shoes and there was glass on the ground.  Officer’s told D to put shoes on so as not to injure himself and followed him inside.  Weapons were in the trailer

· Ct said the officer’s actions were proper as they were trying to protect the health of the arrestee
vii. Arrest leading to exigent circumstances

Vale v. LA, SC, 1970, page 271

a. Police thought D had just engaged in a drug deal on the street.  When he started to move towards the house, they arrested him on the steps.  Family came home a few minutes later 

b. Searching the bedroom was not permissible.  There were not exigent circums to so as to justify a warrantless search of the house

c. But, many cases have held that the fact of arrest will create exigent circums due to the risk that the arrestee’s friends/family/assoc will destroy evidence – US v. Chavez

d. Test laid out in Socey for determining the existence of exigent circums after an arrest

i. A police officer can show an objectively reas belief that contraband is being, or will be, destroyed within the home if he can show

1. A reas belief that third persons were inside a private dwelling, and 

2. A reas belief that these persons are aware of an arrest of a confederate outside the premises so that they might see a need to destroy evidence

ii. Socey was about an arrest outside the house where a large scale drug operation was being conducted

e. Can do a protective sweep without exigent circums

viii. Protective Sweep after arrest

· In the absence of exigent circumstances, police may –purusuant to Terry, do a protective search beyond Chimel spatial limitations if it is necessary to conduct a protective sweep of the place where the arrest is made
· MD v Buie—protective sweep (PC not necessary)

· Unlike search incident to arrest—the protective sweep is limited to areas where a person may be hidden

· The officer does not have an auto right to conduct a protective sweep (unlike the auto right to conduct a search incident to arrest)

· Also, purpose is not to find evidence that may be destroyed, but to protect safety of officer, et al (safety based not evidence based)

b. Temporal limitations

i. Sequence of search and arrest

· A search incident to an arrest does not have to take place after the arrest – it can occur before
· But, search cannot be used to provide the probable cause nec to make the arrest
ii. Removal from arrest scene

· Def of incident to the arrest – once an accused is under arrest and in custody, then a search made at another place, without a warrant, is not incident to the arrest (this includes impoundment of autos after arrest, or a footlocker 90 mins later - Chadwick)

· Suspect who is arrested near midnight can be searched the next morning or when he arrives at the place of detention – US v. Edwards
c. Searches of the person incident to arrest

i. United States v Robinson
1. Facts:

a. D stopped and arrested for driving after revocation of his driver’s license.  He was searched after he was stopped and the officer found heroin in his pocket.  He couldn’t tell what package was when he patted D down, so took it out of pocket, opened it and found heroin.  D was searched in accordance with police proceedings – they didn’t think he was dangerous
2. Holding

a. Search incident to a lawful arrest is an exception to the warrant requirement – can search the person of the arrestee and the area within his control

b. Hold – in the case of a lawful custodial arrest, a full search of the person is not only an exception to the warrant requirement of the 4th amend, but is also a reas search under that amend.  

i. Justifications are protection of the officer and so that evidence is not destroyed.

3. Rationale

a. Reason for search incident to arrest rests as much on the need to disarm the suspect as it does on the need to preserve evidence on his person for later use at trial.  Not stuck adhering to the stricter Terry standards

i. The search is not limited to a pat-down search where the extent is controlled by the officer’s ability to ensure his own safety

b.  Not less likely that a person arrested for driving with revoked license will have a weapon.  Danger to officer is far greater when arrest and have to take to station b/c prolonged contact

c. authority to search does not depend on probability to find weapons or evidence

d. Concur – Powell – indiv lawfully subjected to a custodial arrest retains no sig 4th amend interest in the privacy of his person.  Privacy gives in to gov interest

e. Dissent – Marshall, Douglas, Brennan – there is always the possibility that a police officer, lacking probable cause will use a traffic arrest as a pretext to conduct a search.  Search didn’t cover just D’s person, but the effects found on his person.  4ht amend does not authorize the opening of the package once it was found.  No reason to believe it was a weapon.  Chimel rejects Powell’s concurrence

i. Case-by case approach to reasonableness—the mere fact that a lawful arrest has occurred doesn’t necess allow for full search, is such is unreasonable under the circumstances

ii. Discretion to Arrest: Note on Gustafson v Florida
1. Came out same way as Robinson, although officers had a choice between arresting for a traffic offense or issuing a citation
2. Custodial arrest is permitted for any crime
iii. Custodial Arrests for Minor Offenses

· Most courts have not even considered the possibility that it might be unreasonable under the 4th A to conduct a full custodial arrest for a minor offense
· I.e.: At Atwater v City of Lago Vista—BRIGHT LINE RULE—custodial arrest is always reasonable if the officer has probable cause of criminal violation (even if it is a minor traffic offense).  
a. The decision to proceed by arrest or summons is w/in the police officer’s discretion.   
b. The officer doesn’t need to proceed by summons even for minor offenses
iv. The diminished expectation of privacy analysis

1. many courts have consistently rejected Justice Powells argument that an arrest auto renders reasonable any incremental intrusion pursuant to that arrest

2. State v. Clark – ct limited searches incident to arrest that go beyond the outer surfaces of the body to situs where there is a clear indication that evid will be found and there is an emergency which makes the delay in getting a warrant a threat that the evid will be destroyed

v. Robinson and containers in the Arrestee’s grab area

1. US v Chadwick—a search of a footlocker at a police station couldn’t be justified as search incident to arrest b/c it occurred long after D was in custody
a. Unlike searches of person, searches of possessions w/in arrestees immediate control cannot be justified by reduced expectations of privacy
b. Privacy interests not reduced b/c arrested.
d. The arrest power rule applied to cars

i. New York v Belton
1. Facts

a. cop pulled over D for speeding and smelled pot and saw envelope on floor.  Searches men outside the car and then searches car, including a jacket in the backseat and found drugs there
b. Issue – when the occupant of an auto is subjected to a lawful custodial arrest, does the const permissible scope of the search incident to his arrest include the passenger compartment of the auto in which he was riding?
2. Holding

a. When police have made a lawful custodial arrest of the occupant of a car, they may, as a contemporaneous incident of that arrest, search the passenger compartment of the auto

b. Thus, officer can search the passenger compartment of a car incident to a lawful custodial arrest even if the people are outside the car.  All of passenger compartment is a grab area.  Per se rule

3. Rationale

a. Reading Chimel and other cases suggest that articles inside the passenger compartment of a car are within the area in which an arrestee might reach in order to grab a weapon or evid item.  

b. Can search any containers found in the passenger compartment whether they are open or closed.  Can search glove compartment.  Lawful custodial arrest justifies infringement of privacy interest.  Doesn’t matter if these containers couldn’t hold a weapon

c. Dissent – Brennan and Marshall – efficiency is not a reason to disregard the 4th amend.  Rule not clear enough – how long after arrest can car be searched?  Is this rule limited to searches of cars?  Does suspect have to be standing near car?  Does there have to PC to arrest before or after the subject left the car.  What is included in interior?  Etc etc.
i. Should just stay with Chimel rule – immediate control.  This case—D was handcuffed in car while compartment searched—holding fails to reflect policy of chimel
ii. Note on Bright line rules
1. US v. Cotton, 10th Circuit, 1985
a. Can search auto even when arrestee is outside car and handcuffed
iii. Problems after Belton

1. Problem—whether Belton is applicable when a person is arrested away from his car

a. US v. Strahan – limits Belton to only those settings where an officer makes a custodial arrest of the occupant of a crime
b. US v. Franco – search of a car okay when D drove car to the drug transaction site and then got into under cover cop’s car
2. Other courts have held that Chimel, rather than Belton apply to search of the passenger compartment of a car

a. US v. Adams – D arrested outside house and accidentally hit his key button opening the truck of his car.  Drug dog sniffed car, alerted to drugs, and then a search produced a gun.  D not occupant of vehicle before arrest or linked to it until after detained so search doesn’t fit Belton.  Use Chimel
3. What about hatchbacks?

a. US v. Doward – passenger compartment includes any area generally reachable without exiting the vehicle without regard to the likelihood in a particular case that such a reaching was possible – includes hatchbacks
4. What is a container?
a. In Belton, court held that police can auto open all loose containers in the passenger compartment.  
b. US v. Diaz-Lizaraza – searches under Belton are limited to areas in the passenger compartment that can be investigated w/o serious damage to the vehicle
5. Belton bright line rules – the passenger compartment is always in the arrestee’s grab area and containers in the arrestee’s grab area can auto be open
iv. Applicability of Belton to Searches of places other than vehicles

· Two bright line Belton rules:

· Belton bright line rules –
·  the passenger compartment is always in the arrestee’s grab area and
·  containers in the arrestee’s grab area can auto be open
1. Some lower courts have allowed search of containers with in arrestee’s grab areas even though not near a car
2. While some courts have rejected this approach—most courts have applied auto opening rule of Belton to searches in grab area, such as briefcase, etc.
e. The arrest power rule where no arrest takes place

i. Knowles v Iowa
1. Facts

a. D stopped for speeding and given a citation.  Under IA law, officers may issue citations in lieu of arrest and conduct an otherwise lawful search
b. D argued that search couldn’t be upheld as search incident to arrest b/c not arrested
2. Holding

a. Officers may not conduct a full search of a car and driver when the police elect to issue a citation instead of making a custodial arrest (you cannot make a search incident to arrest when you have the discretion to arrest, but don’t)

3. Rationale

a. Chimel rationale doesn’t apply here b/c no arrest: no need to disarm suspect and no need to preserve evidence for later use at trial
f. Pretextual Stops and arrests

i. Whren v US
· Facts
· D’s were in a car and violated some traffic laws – no turn signal, speeding, etc.  they seemed suspicious

· Cops pulled up alongside them and saw drugs in the front seat
· Issue – is the temporary detention of a motorist who the police have probable cause to believe he has committed a traffic violation inconsistent with the 4th’s prohibition against unreas seizures unless a reas officer would have been motivated to stop the car by a desire to enforce the traffic laws
· Holding

· The temporary detention of a motorist upon PC to believe that he has violated the traffic laws doesn’t violate the 4th A prohibition against unreasonable seizures even if a reasonable officer would not have stopped the motorist absent some additional law enforcement objective

· Officer’s motives not important.  Doesn’t matter if the traffic stop is a pretext for a drug search.  Traffic violation is enough reas suspicion to stop.

· Rationale
· Too diff to determine what a reas officer would be thinking
· Motive is only relevant to inventory and admin inspections b/c such searches are exempt from the PC requirement
· PC to believe the law has been broken outbalances private interests in avoiding police contact
· If D thinks that there has been selective enforcement based upon race, the constitional basis for attacking policy is EP clause, not the 4th A
1. Whren Reaffirmed: Ark v Sullivan
a. Court committed the whren objective approach
b. ARK supreme court struck down search as pretextual—SC overruled b/c Ark holding was contrary to controlling precedent.  
ii. EP issues

1. Even though the 4th amend permits a pretext stop if otherwise supported by PC, the equal protection clause still imposes restraint on class based discriminations
iii. PC of Traffic violation

1. US v. Miller – D stopped for improper use of a turn signal, although wasn’t against the law.  Drugs found are suppressed

a. Legal justification must be objectively grounded (here, not violation of law,so no objective basis for PC stop)
2. A traffic stop may only be used as a pretext under Whren if the officer has RS to believe that the motorist actually violated a traffic law

PLAIN VIEW AND PLAIN TOUCH

A. Plain View and Plain Touch Seizures

· Coolidge v NH—if officers have a right to be in a particular place and come upon evidence that they have PC to believe is subject to seizure, they may seize it
· Coolidge case – hinted at inadvertence as a req.  if you expect to find something, then put it in the warrant
a. Horton v CA
i. Facts

· Facts – warrant to search D’s house after robbery.  Saw weapons in plain view and seized them.  Thought they might be there but didn’t put them in warrant

· Issue – does the warrantless seizure of evid of crime in plain view prohibited by the 4th amend if the discovery of the evidence was not inadvertent
ii. Holding 

1. Where the police have a warrant or other justification for a search, and evidence of an immediately apparent incriminating nature is in plain view of a place where the officers have a lawful right of access the police may seize the evidence whether or not they came upon it inadvertently.  

2. Even though inadvertence is a characteristic of most legit PV seizures, it is not a necess condition

iii. Rationale

· Seizure is also legit if the initial intrusion that brings the police within plain view is not supported by a warrant, but by one of the exceptions to the warrant clause

· Object that comes into view during a search incident to an arrest may be seized without a warrant

· 3 requirements of PVD 

1. Officer must be legally searching (must not violate 4th A in arriving at a place from which the evidence can be plainly viewed)

2. Item must be in plain view and its incriminating nature must be immediately apparent

3. Police must have a lawful right of access to the object

· Dissent – Brennan and Marshall – won’t excuse officers from the general requirement of a warrant to seize if you know the evidence is there.  cops will knowing omit things from the warrant  and try to skip over the process

b. Note on Horton

i. Lower  courts have held that items in an impermissibly broad portion of warrant may nevertheless be seized pursuant to the plain view doctrine so long as the govt’s plain view seizure follows the 3-prong Horton test
c. PC to seize an item in plain view: Arizona v Hicks
ii. PVD only applies to seizures without a warrant and not searches

iii. PC is nec to justify a search that precedes a plain view seizure

iv. Moving stereo to read serial numbers not in plain view

v. PC must exist without necessity of a further search

d. The plain touch doctrine

· MN v. Dickerson, SC, 1993, page 305

· During a stop and frisk, officer felt an object in pocket and took it out and found it was cocaine

· 4th amend permits the seizure of evid discovered through the sense of touch in the course of a lawful search, but this plain touch exception did not apply in this case b/c officer did more than touch the object but pushed and prodded it.  Item was determined to be contraband only after a further search
· officer was allowed to lawfully touch the lump in the pocket—but he determined that it was contraband only after conducting a further search, one not authorized by Terry or any other exception to the warrant requirement
AUTOMOBILES

A. Automobiles and other movable objects

a. The carroll doctrine

i. The police may search a car without a warrant so long as they have PC to believe it contains evid of crim acts

ii. Facts of case were about transportation of alcohol during Prohibition.  Can’t demand a warrant due to mobility of vehicle

iii. Right to search and validity of seizure are not dep on the right to arrest.  Can search the car when owner not in it

iv. Two-prong Carroll test:

1. Was there PC to believe that the car contained evidence?

2. Was there an exigency requiring an immediate warrantless search?

b. Distinguishing Carroll from Search incident to arrest

v. Diff from arrest b/c its about exigency and PC to believe evid of crim activity is there.  Only need for search incident to arrest is PC to arrest

1. don’t need arrest or care if arrest is lawful

i. No warrant required for cars b/c easily moved and less expectation of privacy
ii. Must have PC to believe that evidence will found in area of car that she searches
c. The progeny of carroll

i. Chambers v Maroney
· Facts

· Facts – Ds robbed a gas station and were seen by a few people who called the police.  The police found the Ds in their car and arrested them and brought the car back to the police station and then searched it. Guns were found (no warrant)

· Issue – Is it const to search the car incident to an arrest w/o a warrant when the search was conducted a few hours later at the police station.
· Holding

a. Where there is PC to believe that vehicles are carrying contraband or fruits of the crime, warrantless searches of autos are permissible even where the car itself is seized and held w/o a warrant for whatever period necessary to obtain a warrant for the search

· Rationale

a. police had PC to make an arrest, but the search of the car at the police station was too removed from the arrest to be justified as a search incident to arrest
b. cars may be searched in certain situations that would not be permissible for a house
d. Does the car have to be mobile?

i. Carwell v. Lewis – SC rejected the notion that mobility of the car before it is seized makes a difference.  Just need PC to believe evid of a crime
ii. BUT Lower courts have interpreted Coolidge to mean that a warrant is required only if the officers had a clear opp to get a warrant before seizing the car.  They apply chambers where –due to its mobility—the police may seize a car pending a warrant
e. The diminished expectation of privacy rationale: CA v Carney
i. CA v. Carney – two reasons for vehicle exception to warrant req – mobility and diminished expectation of privacy (b/c cars are so highly regulated)
ii. HOWEVER—exigency is not a sufficient basis for this exception---exigency derives from mobility—but the court has held that car exception permits a warrantless search even if the vehicle is immobile
iii. PA v Labron—exigent circumstances are not required to justify the warrantless search of a car.  
· If a car is readily mobile and PC exists to believe that it contains contraband, the 4th A thus permits police to search the vehicle w/o more
f. Motor homes

i. Carney--Motor homes – treated as a car – can search w/o warrant if have PC.  There are factors to look at to determine if a warrant is required – location, whether its licensed, utilities, convenient access to public road
· Court doesn’t address q of situations where motor home is used primarily as residence
· Factors to consider in this situation (where warrant might be required)
a. Location, whether the vehicle is licensed, whether it is connected to utilities, and whether it has convenient access to a public road
g. Q’s after Carney

i. Auto exception extends to airplanes
h. Carroll and forfeiture of cars

i. Not required to get a warrant to seize a car pursuant to the state forfeiture law
i. Movable Property—In and out of cars

· Chadwick – mobility of footlocker justified seizure upon PC, but that a warrant was required to search the footlocker unless emergency circumstances rendered a seizure insufficient to protect the state interest (i.e; if it was ticking)
· Expectation of privacy in luggage are greater than in cars
i. Mobile containers in the car

· Arkansas v. Sanders – warrant required to search a suitcase placed in the trunk of a taxi

· PC to search suitcase, but no PC to search taxi

· State v. Ross – ct upheld the warrantless search of a paper bag and pouch found during the search of a car—here, police had PC to search entire car

ii. CA v Acevado
· Facts

a. D placed package in car.  Police were watching b/c knew package had pot in it.  This was a closed container in the trunk of a car

b. Problem when applying Ross and Chadwick together because one says if have PC to search the car, then can search the containers in it w/o warrant, while the other says if PC as to a container, then cannot search container until warrant obtained 

c. Problem with two cases is that they force a more intrusive search (will want PC as to entire car)

· Holding

a. Hold – one rule now – police may search an auto and the containers within it where they have PC to believe contraband or evidence is contained.  Thus, don’t need warrant for containers anymore

b. Police officers may search closed containers w/in an auto w/o a warrant pursuant to a valid search of auto

· Rationale

a. Warrant requirement for containers set forth in Chadwick is overruled
b. Man walks down street with briefcase – can’t search.  Man gets in car with briefcase, you can search.
iii. Delayed search of containers

· United States v Johns
a. Searches of containers discovered in the course of a vehicle search are not subject to temporal restrictions not applicable to the vehicle search itself
b. Doesn’t preclude claim of unnecessary delay
c. No reason to require officers to keep container in car while search of the car is conducted
iv. Search of passenger’s property: Wyoming v Houghton
· Warrant not required to search a passenger’s belongings in a car if PC to believe that they contain evid of a crime (police officers w/ Pc to search a car may inspect passengers belongings found in the car that are capable of concealing the object of the search)

EXIGENT CIRCUMSTANCES

A. Exigent Circumstances

a. Exigent circumstances generally

vi. Among reasons – escape, weapons, destroy evidence, public safety

vii. Case by case analysis

viii. PC to search and no time to seek a warrant

ix. Must be PC to believe that items will disappear or danger will arise

1. test: state must show that immediate action was reasonably necessary to prevent flight, or to safeguard the police or public, or to protect against the loss of evidecne
x. For a felony, police can arrest without a warrant.  Can only arrest for a misd. when see it – Watson
1. Under Payton, no warrant required for in-home arrest if there is exigent circumstances

xi. Some courts say that as long as police are acting lawfully, it doesn’t matter that they created the exigent circums (Like calling on the phone and saying the police are on to you.)

b. Hot pursuit

xii. Arrest warrant and search warrant may be excused

xiii. Warden v. Hayden – officers followed robber to his house and searched for weapons without a warrant.  Found clothes in the washing machine instead of weapons.  Valid—right to search machine for weapons under emergency circumstances—right to seize clothes under Plain view

xiv. Suspect must know he is being pursued
xv. Can follow someone into their house under the doctrine of hot pursuit.  Doesn’t have to be car chase
c. Hot pursuit and public safety

xvi. Don’t need a warrant if sig risk of harm to the police or public
xvii. Simpson case – police thought people at the residence were in danger after found the two bodies
d. The risk of destruction of evidence

xviii. Imminent risk of destruction of evidence 

xix. US v. MacDonald – agent went to attempt a drug transaction in a building.  The men in the building were armed. After agent left the building, he returned with reinforcements and knocked on the door.  The men tried to escape out a window, so they broke the door down.  Here there was an urgent need to take action.  Six factors to look at (called the Dorman factors)

1. Nature of offense

2. Reas belief that suspect is armed

3. PC to believe suspect has committed a crime

4. Strong reason to believe the suspect is in the premises to be entered

5. Likelihood that the suspect with escape if not swiftly apprehended

6. Peaceful circums of the entry

Ct held there was exigency even before they knocked

xx. Not auto exig circums when it’s a drug crime (Richards)—so need Knock and announce

xxi. No exigent circumstance to enter home if drug sale takes place outside (Vale)

i. The seriousness of the offense

1. When considering whether the risk of destruction is sufficient to excuse the warrant, courts take into account both destructability and seriousness of the offense
a. Murder scene

i. No scene of a homicide exception to the warrant requirement need a factual showing of exig – can do w/o warrant if person is in need of immediate aid or to look for other victims or for killer
b. Minor offenses

i. Difficult to conceive of a warrantless home arrest for which there is PC when the offense is rel minor.  It would most likely to be considered unreasonable
e. Impermissibly created exigency

i. Cannot dismiss the exig just because police knocked and it was possible the suspects may act illegally by trying to escape.  The fact that suspects may reas believed to act illegally does not prevent law enforcement agents from acting lawfully to afford the suspects the opp to do so.  
xxii. Even calling suspects and saying that they should leave because the police are on to them is not an impermissible creation of exigency

xxiii. If law enforcement agents are acting lawfully, then they do not impermissibly create exig circums (some cts have held diff)

f. Prior opportunity to obtain a warrant

i. If the police can foresee that an exigency would arise at a certain time, and have a strong case of PC and ample time to get a warrant before that exigency occurs, then the opp to get a warrant precludes the later invocation of the exigent circumstances exception
1. officers are not required to get a warrant at the very moment that they have PC—they have right to continue investigation and strengthen showing of PC.
g. Telephone warrants

i. Time involved is significantly less than to get one in person
ii. Lower courts have held that exigent circumstances must be determined by whether the officer could have obtained a phone warrant before entry
h. Seizing premises in the absence of exigent circumstances

· Segura v US
· Cops stayed in apartment and waited until they got a search warrant

· Securing a dwelling, on the basis of PC, to prevent the destruction or removal of evidence while a search warrant is being sought is not itself an unreasonable seizure of either the dwelling or its content—but absent exigent circumstances, the warrantless search is illegal.  
i. Prohibiting Entry while a warrant is being obtained

1. Illinois v McArthur 
a. Facts

i. Police officers, with probable cause to believe that respondent McArthur had hidden marijuana in his home, prevented him from entering the home unaccompanied by an officer for about two hours while they obtained a search warrant. 
ii. Once they did so, the officers found drug paraphernalia and marijuana, and arrested McArthur. 
iii. He was subsequently charged with misdemeanor possession of those items.
iv. He moved to suppress the evidence on the ground that it was the "fruit" of an unlawful police seizure, namely, the refusal to let him reenter his home unaccompanied.
b. Holding

i. Given the nature of the intrusion and the law enforcement interest at stake, the brief seizure of the premises was permissible under the Fourth Amendment.
c. Rationale

i. The circumstances here involve a plausible claim of specially pressing or urgent law enforcement need. 
ii. Moreover, the restraint at issue was tailored to that need, being limited in time and scope, and avoiding significant intrusion into the home itself, 
iii. Consequently, rather than employing a per se rule of unreasonableness, the Court must balance the privacy-related and law enforcement-related concerns to determine if the intrusion here was reasonable. 
iv. In light of the following circumstances, considered in combination, the Court concludes that the restriction was reasonable, and hence lawful.
· First, the police had probable cause to believe that McArthur's home contained evidence of a crime and unlawful drugs.
· Second, they had good reason to fear that, unless restrained, he would destroy the drugs before they could return with a warrant. 
· Third, they made reasonable efforts to reconcile their law enforcement needs with the demands of personal privacy by avoiding a warrantless entry or arrest and preventing McArthur only from entering his home unaccompanied. 
· Fourth, they imposed the restraint for a limited period, which was no longer than reasonably necessary for them, acting with diligence, to obtain the warrant.
v. The Court is not persuaded by the countervailing considerations raised by the parties or lower courts: that the police proceeded without probable cause; that, because McArthur was on his porch, the police order that he stay outside his home amounted to an impermissible "constructive eviction"; that an officer, with McArthur's consent, stepped inside the home's doorway to observe McArthur when McArthur reentered the home on two or three occasions; and offers direct support for McArthur's position
SPECIAL NEEDS

A. Administrative searches and other S&S based on Special needs

· Test

· Is the search or seizure done for a special need outside criminal law enforcement?  

· Is the search reasonable? Balance gov ints v. private ints of indiv 

· Warrant based on PC not suited to searches for purposes of school discipline, public safety and admin efficiency

· If only reason for search, though, is to obtain evid for purposes of crim law enforcement then PC and warrant are needed

a. Safety inspections of homes

· Camara v. Municipal Court – housing inspector wanted to do an inspection of the home.  Ct said don’t need PC to believe that a particular dwelling has violated the code, but that area-wide safety inspections are permissible as long as adhere to admin standards.  Thus, need a warrant to search but don’t need PC, only a finding that the search is in compliance with a reas admin scheme

· See v. City of Seattle – A warrant based on either PC or demonstrated compliance with some reas admin inspection scheme is enough to inspect a non-residential commercial structure

i. The assessment of cause for a safety inspection

1. Home inspection can be based on the passage of time or the nature of the building
2. The officer need only decide whether an established inspection policy exists and whether the inspection for which a warrant is sought fits within that program
ii. Warrants w/o PC?

1. Probation officer can conduct a warrantless search of a petitioner’s home upon RS of a probation violation.  Can’t issue a warrant on nothing here. (Griffin v US)
b. Administrative searches of businesses

i. Some entries into businesses are not searches, such as walking through a hotel lobby and looking for fire exits.  No reas expect of privacy.  Health and safety inspections – don’t need PC but need a warrant – Camara
ii. State has an admin interest not only in whether the business structure is safe, but also in whether the business is being safely and properly conducted
i. NY v Burger
1. Facts

a. Offices went to junkyard to conduct an inspection.  D did not have a license or keep a record as was mandatory by law.  Police then searched and found some stolen stuff and arrested D.
b. Issue #1 – whether the warrantless search of an auto junkyard, conducted pursuant to a statute authorizing such a search, falls within the exception of the warrant requirement for admin inspections of pervasively regulated industries
c. Issue #2 – whether an otherwise proper admin inspection is unconst b/c the ult purpose of the reg statute pursuant to which the search is done, the deterrence of crim behavior, is the same as that of penal laws, with the result that the inspection may disclose violations of not only the reg statute but also of the penal statutes
2. Holding

a. Administrative inspections of closely regulated businesses fall w/in exception to the warrant requirement of 4th A
b. Hold #1 - NY reg scheme satisfies the three criteria nec to make a reas warrant inspection.  3 criteria – Substantial gov interest, nec to further the reg scheme, and const adequate substitute for a warrant.  Yes subst int b/c lots of theft and its assoc with this industry.  It serves the interest of eradicating car theft and there is a const adequate sub for a warrant

c. Hold #2 - Statute can serve both penal and admin functions.  Here the purpose isn’t to punish, and just because can discover crime evid in the course of a proper admin inspection does not render that search illegal or the admin scheme suspect.  Doesn’t matter that the police do the search.  
3. Rationale

a. Rule that there is a reduced expectation of privacy by an owner of a commercial premises that is closely reg
b. Must satisfy 3 criteria to be special needs inspection:
i. Substantial govt interest

ii. Warrantless inspection is necessary to further the regulatory scheme

iii. The regularity of the program provides adequate substitution for safeguards supplied by a warrant

c. Ct stated that junkyards are a closely reg business b/c need a license, fees, etc.  Other examples are liquor, firearms, mines, and second-hand shops

d. PC not req for the search of a highly reg business.  Other examples of closely reg businesses include liquor, firearms, pawnshops, mines
e. Dissent – Brennan, Marshall, O’Connor –under this def, anything can be a closely reg industry. Intended solely to uncover crim acts.  Too much discretion to police.
ii. Administrative searches of businesses after burger

1. lower courts seem to apply this exception to a bunch of searches as “administrative”
iii. The element of surprise

1. Element of surprise is often necessary to further regulatory interests
iv. Admin inspections of businesses by law enforcement officers

1. some lower courts apply stricter scrutiny when the search is conducted by cop
c. Searches and seizures of persons based upon special needs

i. Searches and Seizures on the basis of RS rather than PC
1. NJ v. TLO, SC, 1985, page 364

a. School official searched the bag of a student
b. RS enough to protect the student’s diminished expectation of privacy in the school, while permitting the gov the proper degree of leeway in maintaining standards of school discipline.  Can’t expect school officials to obtain a warrant before seeking to enforce discipline standards at schools
2. Note on more intrusive searches

a. TLO—required individualized suspicion for search of handbag
b. Cornfield case – large bulge in pants – thought it was drug crotching.  Took kid to locker room and made him strip.  Search was reas.
3. RS for search of student’s property

a. Under TLO—a school official can search a student’s property if he has reasonable suspicion that the search will uncover a violation of a school rule
b. Desroches - How to define reas suspicion for a school search – must look at circums existing at the moment the search began.  Fourth amend not nec implicated when a demand to search is refused even after threats of punishment.  Suspicion dev after search of the rest of the classroom was unsuccessful.  RS by process of elimination.
ii. Suspicionless searches of persons on the basis of special needs

1. Drug testing of employees

a. Skinner v. Railway Labor, SC, 1989, Page 368

i. Suspicionless drug testing of public employees is at issue.  RR accident.  NO indiv suspicion
ii. Drug testing is a search w/in 4th A

iii. Don’t need indiv suspicion b/c important gov interest – need to reg conduct of  employees so as to ensure safety.  This is a special need – protecting public
1. don’t need warrant b/c it is special/minimum discretion/ not from law enforcement purposes
iv. After determine the special need, must determine if its reas – Use a Terry balancing test – determine cause of accidents and deterrence
1. Reasonable even though it provided for testing in the absence of individualized suspicion of drug use
2. decreased privacy by participation in regulated industry—and compelling state interest
3. making is suspicion based would be impracticable for purpose of the test

2. What if there is no record of drug abuse?

a. Von Raab – court upheld compelled urinalysis of customs service employees.  Ct said this is a special need beyond law enforcement.  Need safety and to ensure that those controlling drug trafficking are not doing drugs themselves.  Don’t need a warrant and doesn’t matter that there was no history of a drug problem.  Designed to prevent promotion and detect those on drugs.
3. Drug testing of school children

a. Vernonia School district 47J v Acton
i. Facts
1. Issue – whether random drug testing of athletes violates the 4th amend?

2. There was a drug problem at the school and school thought the athletes were the leaders and many of the users.  Parents agreed to this
3. Said drug use increases the risk of sports related injury
ii. Holding

1. Taking into account decreased expectation of privacy, the relative unobtrusiveness of the search, and the compelling interests of the school, suspicionless drug testing of student athletes doesn’t violate the 4th and 14th A’s

iii. Rationale
1. Ct said this is about children who are in the temp custody of the state as a schoolmaster.  Lesser expect of privacy with regard to schools.  Locker rooms, chose to go out for the team, other physical exams and vaccines - Reason #1

2. Drugs pose subst risks, and affects others besides the athletes. Reason #2
3. Reason #3 search is not that intrusive.  Things other than drugs not disclosed.
4. Policy is reas and const, mostly b/c furthers the gov’s resp as a guardian of the children
5. Dissent – Stevens and Souter – suspicionless search should be per se unreasonable.  Different that Skinner b/c train accident already happened and is serious and chaotic.  Should focus on those who have violated school rules.
4. Drug testing of students after vernonia

a. Vernonia upheld drug testing relying on record that athletes were the heart of a school drug problem
b. These limitations ignored by lower courts (some permit testing for any after school activity)
5. Drug-testing of politicians

a. Chandler v Miller
i. Facts
1. GA had a law that required state officials to take drug tests to prove that they are free from drug use
2. Does this requirement rank among the limited circums in which suspicionless searches are allowed?
ii. Holding

1. A state law requiring that candidates for state office pass a drug test doesn’t serve to protect public safety and is therefore a suspicionless search precluded by the 4th A
iii. Rationale

1. State failed to demonstrate special need
2. No special need.  Not well designed b/c no surprise.  No evid of a drug problem.  No high risk, safety sensitive task.  The need is symbolic and diminishes personal privacy
6. HIV testing
a. One can test sex offenders for HIV w/o warrant.  Special need in stopping the spread of this disease.  Statute provides for minimal intrusion

7. Drug testing of Pregnant mothers

a. Ferguson v City of Charleston 

i. Facts

1. State hospital obstetrics patients who were arrested after testing positive for cocaine, in urine tests conducted by hospital pursuant to policy developed in conjunction with police, sued hospital, state solicitor, city, state police, and individual medical personnel, alleging, inter alia, violation of Fourth Amendment.
ii. Holding

1. (1) urine tests were "searches" within meaning of Fourth Amendment, and (2) tests, and reporting of positive test results to police, were unreasonable searches absent patients' consent, in view of policy's law enforcement purpose.
2. The interest in using the threat of criminal sanctions to deter pregnant women from using cocaine cannot justify a departure from the general rule that an official nonconsensual search is unconstitutional if not authorized by a valid warrant
iii. Rationale

1. Because the hospital seeks to justify its authority to conduct drug tests and to turn the results over to police without the patients' knowledge or consent, this case differs from the four previous cases in which the Court considered whether comparable drug tests fit within the closely guarded category of constitutionally permissible suspicionless searches. 
2. See Chandler v. Miller, 520 U.S. 305, 309, 117 S.Ct. 1295, 137 L.Ed.2d 513; see also Skinner, Von Raab, and Acton. Those cases employed a balancing test weighing the intrusion on the individual's privacy interest against the "special needs" that supported the program. 
3. The invasion of privacy here is far more substantial than in those cases. 
a. In previous cases, there was no misunderstanding about the purpose of the test or the potential use of the test results, and there were protections against the dissemination of the results to third parties. 
b. Moreover, those cases involved disqualification from eligibility for particular benefits, not the unauthorized dissemination of test results. 
4. The critical difference, however, lies in the nature of the "special need" asserted. 
a. In each of the prior cases, the "special need" was one divorced from the State's general law enforcement interest. 
b. Here, the policy's central and indispensable feature from its inception was the use of law enforcement to coerce patients into substance abuse treatment. 
c. Respondents' assertion that their ultimate purpose--namely, protecting the health of both mother and child--is a beneficent one is unavailing. 
d. While the ultimate goal of the program may well have been to get the women in question into substance abuse treatment and off drugs, the immediate objective of the searches was to generate evidence for law enforcement purposes in order to reach that goal. 
5. Given that purpose and given the extensive involvement of law enforcement officials at every stage of the policy, this case simply does not fit within the closely guarded category of "special needs."
6.  The fact that positive test results were turned over to the police does not merely provide a basis for distinguishing prior "special needs" cases. 
7. It also provides an affirmative reason for enforcing the Fourth Amendment's strictures. While state hospital employees, like other citizens, may have a duty to provide the police with evidence of criminal conduct that they inadvertently acquire in the course of routine treatment, when they undertake to obtain such evidence from their patients for the specific purpose of incriminating those patients, they have a special obligation to make sure that the patients are fully informed about their constitutional rights, as standards of knowing waiver require.
d. Roadblocks and suspicionless seizures

i. Individual stops w/o suspicion

1. DE v. Prouse – can’t make suspicionless stops in order to check license and reg.  This doesn’t foreclose questioning of all oncoming traffic at roadblock stops though
ii. Permanent checkpoints

1. US v. Martinez-Fuerte – you can have suspicionless stops at permanent checkpoints removed from the border.  Gov has an int in reg who comes into the country, so reas.  It’s also permanent so no surprise and no discretion
iii. Temporary checkpoints
1. MI Dept of State Police v. Stitz – upheld suspicionless stops at sobriety checkpoints.  It was a temp roadblock and served the need of public safety.  Don’t need a special need beyond crim law enforcement for a stop to be reas at a fixed checkpoint

iv. Roadblocks and pretext

1. Merrett v. Moore – roadblock with cocaine sniff was const
a. A state may conduct a mixed motive roadblock as long as one purpose presented for the roadblock could validly justify the roadblock, even if no roadblock would have been put in place but for the state’s desire to hunt for unlawful drugs
b. Dog sniff not search under Place
2. Hugenin – checkpoint was illegal b/c it was a pretext for a drug search (exit ramp case).  There was no neutral procedure available to all motorists
a. Without traffic violation or RS of drug trafficking, it was violation of 4th A to selectively detain motorists w/ out of state tags in order to assess whether they were engaged in drug trafficking
b. Drug trafficking is an impt interest—but doesn’t warrant type of pretext when there is no traffic violation, no PC, no RS to stop vehicle
v. Suspicionless searches for law enforcement purposes

1. Sitz is a seizure case.  Searches w/o PC only allowed in two circums – 1) danger/weapons; 2) search for evid where there are special needs beyond crim law enforcement at stake
2. A search by law enforcement officers for evidence of criminal activity is not subject to reasonableness balancing –it must be supported by PC
vi. Roadblocks for the purpose of ordinary criminal law enforcement

1. City of Indianapolis v Edmond 

a. Facts

i. Motorists brought class action against city, mayor, and members of police department, alleging that drug interdiction checkpoints violated Fourth Amendment.
b. Holding

i. Because the checkpoint program's primary purpose is indistinguishable from the general interest in crime control, the checkpoints violate the Fourth Amendment
c. Rationale

i. The rule that a search or seizure is unreasonable under the Fourth Amendment absent individualized suspicion of wrongdoing has limited exceptions. For example, this Court has upheld brief, suspicionless seizures at a fixed checkpoint designed to intercept illegal aliens, United States v. Martinez--Fuerte, 428 U.S. 543, 96 S.Ct. 3074, 49 L.Ed.2d 1116, and at a sobriety checkpoint aimed at removing drunk drivers from the road, Michigan Dept. of State Police v. Sitz, 496 U.S. 444, 110 S.Ct. 2481, 110 L.Ed.2d 412.
1. The Court has also suggested that a similar roadblock to verify drivers' licenses and registrations would be permissible to serve a highway safety interest. Delaware v. Prouse, 440 U.S. 648, 663, 99 S.Ct. 1391, 59 L.Ed.2d 660
ii. However, the Court has never approved a checkpoint program whose primary purpose was to detect evidence of ordinary criminal wrongdoing
iii. The latter purpose is what principally distinguishes the checkpoints at issue from those the Court has previously approved, which were designed to serve purposes closely related to the problems of policing the border or the necessity of ensuring roadway safety. Petitioners state that the Sitz and Martinez-Fuerte checkpoints had the same ultimate purpose of arresting those suspected of committing crimes. 
iv. Securing the border and apprehending drunken drivers are law enforcement activities, and authorities employ arrests and criminal prosecutions to pursue these goals. 
v. But if this case were to rest at such a high level of generality, there would be little check on the authorities' ability to construct roadblocks for almost any conceivable law enforcement purpose. The checkpoint program is also not justified by the severe and intractable nature of the drug problem.
vi. The gravity of the threat alone cannot be dispositive of questions concerning what means law enforcement may employ to pursue a given purpose. 
vii. Rather, in determining whether individualized suspicion is required, the Court must consider the nature of the interests threatened and their connection to the particular law enforcement practices at issue.
viii.  Nor can the checkpoints' purpose be rationalized in terms of a highway safety concern similar to that in Sitz, or merely likened to the antismuggling purpose in Martinez-Fuerte. 
ix. Neither  precludes an inquiry into the checkpoint program's purposes. And if the program could be justified by its lawful secondary purposes of keeping impaired motorists off the road and verifying licenses and registrations, authorities would be able to establish checkpoints for virtually any purpose so long as they also included a license or sobriety check. 
x. That is why the Court must determine the primary purpose of the checkpoint program. 
xi. This holding does not alter the constitutional status of the checkpoints approved in Sitz and Martinez-Fuerte, or the type of checkpoint suggested in Prouse. 
xii. It also does not affect the validity of border searches or searches in airports and government buildings, where the need for such measures to ensure public safety can be particularly acute. 
xiii. Nor does it impair police officers' ability to act appropriately upon information that they properly learn during a checkpoint stop justified by a lawful primary purpose. 
xiv. Finally, the purpose inquiry is to be conducted only at the programmatic level and is not an invitation to probe the minds of individual officers acting at the scene
e. Inventory searches

· Usually do to objects in police custody – care taking function.  Don’t need PC b/c nothing to do with crim investigation.  Police go through objects to list contents so as to protect the police and indiv so nothing is missing
i. Community caretaking function

1. Cady v. Dombrowski – searched a car after an acc to find the officer’s gun.  Found evidence of a murder.  Search upheld b/c search for gun is reas
2. initial intrusion into car to find gun was reasonable as a community caretaking function to protect the public from the possibility that the gun would find its way into hands of the vandals.  
ii. Warrantless, suspicionless searches: SD v Opperman
1. 3 legit state interests supported by an inventory search (Opperman):

d. protection of police dept from false prop claims

e. protection of prop interests of owner
f. protection of police and public from dangerous items
iii. Property carried by an arrestee : Ill v Lafeyette
1. Can search a bag of someone arrested as an inventory search (if being incarcerated)
iv. Limits on Police discretion: CO v Bertine
1. police officers can inventory the contents of a van including a closed backpack and a nylon bag and other containers in it.  
2. Police may exercise discretion in conducting inventory searches so long as the discretion is exercised according to standard criteria and on the basis of something other than suspicion of criminal activity
3. Don’t need to use least intrusive means for conducting a search
v. Limits on police discretion: Fl v Wells
1. FL v. Wells – must have dept regs on closed containers in order to open during an inventory search
a. Opening of a locked suitcase couldn’t be justified as an inventory search where the Fl patrol had no policy whatsoever concerning the opening of closed containers
i. The police officer is afforded some discretion, however, it must be exercised pursuant to dept regs in light of the nature of the search and the characteristics of the container itself
.
vi. The problem of pretext

1. The fact that the officer is guided by bright line rules doesn’t rule out possibility that search may be pretextual
2. If, however, the officer is acting w/o guidelines, as in Wells, or if the officer disregards guidelines to obtain evidence, then the search cannot be justified as an inventory search
vii. Less onerous alternatives

1. Court rejected this approach: it is not whether less intrusive alternatives exist that would equally effectuate state interests.  Rather, the issue is whether the alternative chose is a reasonable means of accommodating the high interests of the state and low privacy interests of the citizens
viii. Searches and seizures that serve no inventory interest

1. Cannot be used to search a home
2. cannot be extreme—such as removing door panel to find drugs
f. Border searches

iii. Serve a special need of protecting American borders to regulate the collection of duties and prevent the intro of contraband into the country.  Also protects against illegal aliens and protects the border from people who will threaten the US
iv. Reasonable w/o PC, RS, etc.
i. United states v Ramsey
· Routine border search is reas w/o PC (letters entering US from foreign places are subject to warrantless border searches)
· Customs officials and RS that 8 envelopes form Thailand might contain heroin.  They opened them without a warrant and found heroin

· Border search reas b/c of need to protect the country from things entering.  Balancing – privacy is minimal and everyone is subj to being searched so no risk of arb.

· Envelopes that cross the border can be searched.  Doesn’t matter if mailed or carried.  Don’t need PC or warrant.  Not about exigent circums
· Per se reasonable (not an exception to the warrant requirement—just exempt from the requirement)
ii. Routine v non routine border searches

1. Non routine border searches must be supported by some level of RS
2. Search of trunk is considered routine—but not drilling hole into side of boat
3. searches of person: body cavity/strip search is non-routine, while external searches are ok
4. Factors of a non-routine border search

a. Exposure of intimate body parts (but can lift up clothes and look at underwear in a private room)

b. Physical contact

c. Force (can’t drill hole in deck of boat)

d. Exposes subject to pain or danger

e. Overall manner of search
f. Reas expect of privacy abrogated by search
iii. Degree of suspicion required for non routine border intrusion
1. Montoya de Hernandez, 1985, Page 406

a. Facts – she flew from Columbia to LA, had not definite plans, lots of cash, had made trips to both Miami and LA lately.  They detained her for 16 hours waiting for her to go to the bathroom.  They took an x-ray and found 88 balloons of cocaine inside her.
b. Ct said this was reas.  This was a non-routine stop and the standard is RS.  This was present if compound all the factors (TOC)
iv. Standard of proof between PC and RS

1. Two types of intrusions at border:
a. Routine that can be done w/o suspicion
b. Non-routine—that requires reasonable suspicion
2. Lower courts have read Montoya to hold that officers don’t need PC for border detention of internal carrier, no matter how long a detention is required—so RS applies.  
v. Is a warrant ever required

1. Lower courts hold that b/c Montoya allowed warrantless detention for over 16 hours, no judicial intervention ever required for border detention—until D is arrested then taken to PC hearing
vi. Searches away from the border

2. In order to search a plane—there must be a high degree of probability that a border crossing took place or that an object of search has just entered the country 

a. Planes and Ships that cross international waters count as borders

b. 25 miles from border is too far to be a border search
3. roving border patrols need PC to stop car that is not near the border or a functional equivalent thereof.  Roving border patrol cannot conduct a vehicle search w/o PC]
4. But—roving border patrols only need RS to stop the car—to detain it for any longer you need PC
5. Can have warrantless stops of vehicles at permanent checkpoints for limited q’s
vii. The reverse border exception

1. Reverse Border Exception – search of a departing passenger is same standard as arriving passenger
CONSENT

A. Voluntary Consent

· search based on vol consent is reas even in the absence of a warrant or articulable suspicion

a. Voluntariness distinguished from waiver:Schneckloth v Bustamonte
i. Consent is valid if it is voluntary.  To determine if consent is vol must look at the totality of the circums.  Not required to tell someone they have the right to refuse.
ii. Whether the suspect was informed of right to refuse is relevant in determining voluntariness of consent—but absence of such a warning is not dispositive
b. The consequences of refusing consent

v. If refuse consent, it cannot be held against you as criminal wrongdoing
c. The impact of custody

i. Being in custody is not dispositive to whether search was vol
d. TOC

i. Burden on state to show that consent was given. (must be freely, and voluntarily given)
ii. Silence cannot equal consent
vi. Six factors as to whether consent is vol obtained (Gonzales-Basulto)

1. Voluntariness of the defendant’s custodial status

2. Presence of coercive police procedures

3. Extent and level of the D’s cooperation with the police

4. D’s awareness of his right to refuse consent

5. D’s edu and intelligence
6. D’s belief that no evid will be found
e. Threats of action if consent is refused

vii. Telling the suspect that you will obtain a warrant is does not render the consent invol

i. Threatening to take away wife and children renders consent invol – b/c specifically calculated to induce fear and apply pressure
f. Must a person who is stopped be told that he is FTL?

i. Not req to tell a person that has been stopped that he is free to leave
g. Subjective attitudes toward authority

i. D’s subjective intent is not a relevant characteristic to consider in the TOC inquiry
B. Third party consent

· If joint user of an item, you can consent to search for others.
a. Actual authority: US v Matlock
i. any of co-habitants have a right to consent to a search.  Actual authority by a 3rd party is a valid consent
ii. Test
· Is the property mutually used by persons generally having joint access or control for most purposes so that it is reasonable to recognize that any of the co-inhabitants has the right to permit the inspection in his own right and that the others have assumed the risk that one of their number might permit the common area to be searched?
b. Apparent authority: Ill v Rodriguez
i. Apparent Authority – officer’s reas belief that the person who consented had the authority to consent validates the entry.  There can be a reas mistake

c. Mistakes of law

i. Rodriguez—is inapplicable to mistakes of law
· Cannot rely on the desk clerk of a hotel to give consent
d. The duty to investigate

i. Live in baby-sitter lacked apparent authority to consent to search of his employer’s bedroom.  Officer should have inquired into the extent of baby sitter’s authorized access into employer’s bedroom
e. Actual but not apparent authority

i. Search can be justified if there is actual authority even if the person (3rd party ) doesn’t know that they have authority to conduct search
f. Three kinds of apparent authority q’s

1. Never justified to believe that the consenter has authority – mailman, desk clerk, etc.

2. Reas officer would usually think that the consenter does not have authority, but the officer could be justified in thinking otherwise if the consenter provides additional info indicating common authority.  Ex. – landlord that stores things in tenants apt
3. Reas officer would usually assume that a person in the position of the consenter does have authority over the space.  People in possession of movable containers or who opens the door to a house
a. The consent of the driver of a rig falls into the 3rd category – Jenkins
g. Consent among family members

i. Parents can give consent to search entire house,
ii.  while children cannot consent to areas they do not have access to.  
iii. Spouses generally thought to be able to give consent to search premises they occupy jointly, but its not a per se rule as to everything
· Nonconsenting spouse must overcome presumption of joint control by showing that the consenting spouse was denied access to the particular area searched
C. Scope of consent

· Search beyond the scope of consent cannot be justified as a consent search

a. Scope defined by the object of the search: FL v Jimeno
i. The scope of consent is determined by a standard of objective reasonbleness
ii. General consent to search a car included consent to search containers in the car that might contain drugs
iii. Police officers don’t need to separately request permission to search each container found in the car. 
b. Ambiguity construed against the citizen

i. It is up to the citizen rather than the officer to clarify any ambiguity concerning the scope of consent
D. Withdrawing consent

a. There is a right to revoke consent—but consent cannot be revoked retroactively after the officer has found incriminating info
b. Revocation of consent cannot be basis for RS
E. Credibility determinations

b. Cts routinely find officers to be more credible than Ds

c. US v. Heath, 8th Circuit, 1995, Page 431

i. Ct said that a court’s decision to credit a witnesses testimony over that of another can almost never be clear error unless there is extrinsic evidence that contradicts the witness’ story or the story is so inconsistent that a reas fact finder would not credit it

ii. Here, officers story was way off the D’s version, but ct went with their version
iii. Sometimes police lying about their conduct is called testilying
WIRETAPPING, UNDERCOVER ACTIVITY, AND THEOUTHER REACHES OF THE 4TH A

· No 4th A violation when wiring undercover agents (Lee v US)
· If undercover agent goes to home to conduct transaction to buy drugs—no 4th A violation b/c there to conduct illegal activity
· But—cannot exceed scope of invitation into home—so if pretend to be social guest—cannot start rummaging through papers
· Silverman v US—trespass irrelevant in wiretapping scenario—look to see if there was an intrusion in a constitiutionally protected area
· 4th A is violated if it intrudes on persons reasonable expectations of privacy
· Basically in wiretapping and informant cases—no 4th a violation b/c D’s have no reasonable expectation of privacy b/c they assume the risk that their friends or associates will disclose their guilty secrets
THE EXCLUSIONARY RULE

A. Remedies for 4th A violations

a. The background of the exclusionary rule

· Now, if the fourth amend is violated, then evid is excluded. 
·  Not so during the first 100 years of the 4th.
i. Exclusionary rule for federal courts: Weeks v US
1. Exclusionary rule applied to the federal courts
2. To not suppress the evidence would be to sanction violations of the const and openly defy it leaving the people without protection
b. Exclusionary rule and the states

i. Wolf v CO
3. Unreas state searches and seizures violate the Due Process clause of the 14th
4. The 4th A applies to the states

5. But, in a prosecution in a state court for a state crime, the 14th does nor forbid admission of evid obtained by an unreas search and seizure (4th amend applies, but exlcu rule doesn’t b/c other effective remedies)
ii. Mapp v OH
1. The exclusionary rule under the 4th A applies in state court prosecutions

2. Evidence obtained in violation of 4th cannot be submitted to support a prosecution.  
3. The rationale behind the rule is to deter police misconduct
4. With this case, the 4th A applies equally on both federal and state levels
iii. Arguments for and against the rule

6. 4 reasons favoring the Exclusionary Rule

a. judicial integrity, insulates courts from tainted evid

b. protects gov from profiting from its own wrong

c. not costly b/c it only excludes what shouldn’t have been found in the first place

d. nec to deter police conduct

7. reasons against the exclusionary rule

a. jud integrity not preserved b/c not all the truth is present

b. why should criminals profit from wrongdoing

c. not always a but for cause b/c could have gotten a warrant later
d. police conduct won’t be deterred and deterrent effect goes to the wrong place – should be deterring criminals, should be protecting the law abiding citizens
c. Establishing a violation  of a personal 4th A right

i. Jones held that 2 types of people have standing – anyone legit on premises and those who were charged with possession offenses have auto standing
ii. Rakas v ILL
1. Ds were the passengers in a car in which guns and ammo were found.  They were trying to challenge the const of the search.  Ct says they do not have standing to do so.  They tried to suppress evidence in which they had no proprietary interest nor expectation of privacy.
2. A person may not move to suppress evidence in which he has no proprietary interest nor expectation of privacy
3. Being legitimately on the premises at the time of the search does not entitle one to standing – Overrules Jones.  What matters is whether the person had a legit expectation of privacy and the passengers did not.  Their 4th amend rights were not infringed b/c their own protection was not infringed by the search and seizure
4. Test: The movement must EITHER have
a. Some sort of ownership or possessory interest in the evidence (in which a seizure would violate a personal interest)
b. OR the party must demonstrate that the items were seized from some sort of area in which he had a legit expectation of privacy
5. Concur - should not be a bright line rule
6. Dissent – White, Brennan, Marshall, Stevens – should keep Jones rule of being legit on premises in order to have standing
a. invites police to engage in unlawful activity when there is more than one person in a vehicle
iii. Abolition of auto standing: US v Salvucci
1. US v. Salvucci – overruled Jones and abolished auto standing doctrine.  Possession of a seized good should not be used as a substitute for a factual finding that the owner of a good had a legit expectation of privacy in the area searched
iv. Ownership of seized property doesn’t necessarily  confer standing: Rawlings v KY
1. D had no right to object to search  b/c he had no privacy interest in his friend’s purse (who was carrying drugs at time of seizure)
2. While ownership of property seized doesn’t necess provide the right to object to a search, it necess provides right to object to seizure of that property (which didn’t help D b/c no legit expectation of privacy in contraband)
v. Targets without standing: US v Payner
1. Court rejects “target” theory
2. D has no right to object to search of briefcase even though he is the target of the search b/c the evidence was seized unlawfully from a 3rd party not before the court
vi. Minnesota v Carter (Presence in the house of another)

1. Ds bagging cocaine inside apt and police looked through window and saw b/c of anon tip.  Police went and got warrant.  Ds were only in the house for a couple hours
2. In order to claim protection of 4th A, a D must demonstrate that he personally has an expectation of privacy in the place searched and that his expectation is reasonable

a. Ds 4th amend right not violated b/c they had no legit expectation of privacy in the apt.  Business visitors have no expectation of privacy
3. Overnight guests have a legit expect of privacy but someone merely on the premises does not
4. Commercial reason, relatively short time on premises, and lack of previous connection between D’s so less expectation of privacy (more analogous to one simply permitted on premises than overnight guest)
5. Concur - Scalia and Thomas – not the defendant’s house.  4th protects people in their own person, house, papers, and effects
6. Concur – Kennedy – social guests have a reas expect of privacy but business guests do not
7. Concur – Breyer – there was no search so there was no reason to expect privacy
8. Dissent – commercial guests do have a reas expect of privacy just like all other home guests
vii. Cars, drivers, passengers

1. US v. Carter – D was a passenger in a car where pot was found.  Ct said he couldn’t challenge the search. Owner of car challenged the search and it was ruled to be illegal.  D was convicted though
a. D had right to challenge the seizure of his person that occurred when the car was stopped, but that he didn’t have a right to contest the search of the car.  Nor could the evidence be suppressed as fruit of his seizure—the search of the car, that uncovered the evidence, was not connected to his seizure
B. The Fruits of the Search: Causation and Attenuation

a. Illegal arrest of a person does not deprive the court of the jur to try the person

b. Brown v. IL, SC, 1975, Page 490

i. Issue – whether statements and other evid obtained after an illegal arrest or search should be excluded

ii. Facts – D arrested walking up the stairs to his apt. He was brought to the police station and given his Miranda warnings and confessed twice.  D moved to suppress the confessions as the fruits of an illegal search

iii. Test for causation from Wong Sun – don’t need to hold that all evidence is fruit of the poisonous tree simply because it would not have come to light but for the illegal actions of the police.  rather, the more apt question in such a case is, whether, granting establishment of the primary illegality, the evidence to which the instant objection is made has been come at by exploitation of that illegality or instead by means sufficiently distinguishable to be purged of the primary taint.

iv. Lack of Miranda warning is not sufficient enough under the 4th amend.  Must meet the 5th amend standard of vol, but that it be sufficiently an act of free will to purge the primary taint

v. Must look at each case indiv and no one fact is dispositive.  Miranda is only one factor.  Other factors include temporal proximity, presence of intervening circums, purpose and flagrancy of the official’s misconduct.  No bright line test.  Gov has burden

vi. Here, the confession is not admissible as it came less than two hours after the arrest and there was no intervening event of sig.  Statement was clearly the result of the illegal arrest.  (Won Sun had a diff outcome b/c vol came back a few days after illegal arrest to confess)

vii. Concur – Powell and Rehnquist – 2 categories – flagrantly abusive violation of the 4th on one side and technical violations on the other.  With former, need a demonstrated break in the chain of events before taint can be removed.  With the latter, don’t need any more than a Miranda warn gin

c. length of time not nec sig where the D is in police custody, w/o counsel, was repeatedly questioned, and was fingerprinted and subject to a line-up – Taylor v. AL

d. NY v. Harris, SC, 1990, Page 495

i. A violation of Payton results in an illegal search of the home, but not an illegal arrest so long as there is probable cause.  While evid obtained in a warrantless search of a home is excluded, there is no auto connection between that search and a subsequent confession outside the home

e. US v. Beltran, 1st Circuit, 1990, page 495

i. Whether or to the extent to which Harris applies may turn on questions of fact such as when the police seized the items in question or what motivated D’s statements.  Facts were – D arrested in home without a warrant and police saw drugs in plain view.  D made incrim statements at the station.

f. Exclusionary rule should be invoked with greater reluctance when the testimony is from a live witness.  Only applies if there is a close and direct link between the illegality and the witnesses’ testimony.  Uses a cost benefit analysis.

C. Independent source doctrine – allows the intro of evid discovered initially during an unlawful search if the evidence is discovered later through a source that is untainted by the initial illegality

a. Murray v. US, SC, 1988, Page 498

i. Facts – police watching D and a warehouse where drugs supposedly kept.  Applied for warrant after already going inside and didn’t mention they were already inside

ii. Holding of Segura – police officer’s illegal entry upon private premises did not require suppression of evid subsequently discovered at those premises when executing a search warrant obtained on the basis of info wholly unconnected with the initial entry

iii. Issue – whether evidence obtained pursuant to an indep obtained search warrant that was observed in plain view during a prior illegal entry must be suppressed

iv. The interest of society in deterring unlawful police conduct and the pub int in having juries receive all probative evidence of a crime are properly balanced by putting the police in the same, not a worse, position than they would have been in if no police error or misconduct had occurred.  When the challenged evid has an indep source, exclusion of such evid would put the police in a worse position than they would have been in absent any error or violation.

v. Thus, if evid is discovered during an unlawful search, but is later obtained indep from activities untainted by the initial illegality is admissible b/c it would have eventually been discovered.  Indep source doctrine applies.  Ct says police had PC without first search.

vi. Dissent – this creates an incentive for unconst searches.  Can undertake an illegal search and then get a warrant after see what you find

b. US v. Madrid, 8th Circuit, 1998, Page 503

1. Untainted evid not admitted because the DEA agents exploited their presence in D’s house.  The agents disturbed the evid (didn’t occur in Segura and Murray).  Here they had PC to obtain a search warrant and didn’t wait

Inevitable Discovery - Gov must show that the illegally obtained evid would have been discovered through legit means indep of the official misconduct

c. Nix v. Williams, SC, 1984, Page 506

i. Inevitable disc limitation is not limited t when an officer acts in good faith

ii. Related to the indep source doctrine

iii. Gov must prove by a preponderance of the evid would have been discovered through indep legal means.  Gov obtains no advantage if proves evid would have been obtained anyway

d. This exception admits the evid one step away from the illegally obtained evid – derivative evid.

e. Some circuits approve of the admission of primary evid as well under this rule

f. The fact that could have obtained a warrant b/c had PC, but didn’t doesn’t matter.  This doesn’t meet the exception

g. Lawful discovery must be inevitable through means that would actually have been employed.  Doesn’t matter what could have done, but what you would have done.

D. Use of Illegally Seized Evidence Outside the Criminal Trial Context

a. Exclusionary rule generally does not apply outside the criminal trial context

b. Doesn’t apply to grand jury proceedings

c. Doesn’t apply to civil tax proceedings

d. Doesn’t apply in deportation proceedings

e. Doesn’t apply in habeas corpus proceedings

f. Doesn’t apply in sentencing proceedings - Tejada

g. Doesn’t apply in parole revocation proceedings – Scott

h. Can apply in forfeiture proceedings as long as the property is not intrinsically illegal in character

i. Doesn’t apply to child protective proceedings

E. Use of Illegally Obtained Evidence for Impeachment Purposes

a. Can be used to impeach the defendant’s testimony no matter when it is elicited (direct and cross)

b. Cannot impeach defense witnesses with illegally obtained evid
d. Good Faith

· Limited Good faith exception for searches conducted pursuant to a warrant that is later found to be invalid.  This is an exception to the rule and there are exceptions to the exception so that a good faith argument can be rejected and the evidence excluded
i. United States v Leon
1. Facts – search warrant issued, but there was not PC.  Info was an informant’s tip about drugs in house but police did not corroborate and informant’s reliability wasn’t established.  Drugs found and D’s filed motions to suppress and they were granted.  Gov, on appeal, did not challenge if there was PC for the search, only the evid should not be excluded due to a defective warrant.
2. Issue – should the exclusionary rule be modified so as to not bar the use in the prosecution’s case in chief of evid obtained by officers acting in reas reliance on a search warrant issued by a detached and neutral magistrate but ultimately found to be unsupported by PC (under Ag-Spinelli.  This was before Gates)
3. The 4th A exclusionary rule doesn’t bar the intro of evidence for use in the prosecution’s case-in-chief which was seized by law enforcement officers and reasonably relied on a warrant issued by a detached and neutral magistrate which is ultimately found to be unsupported by PC
4. Exclu rule designed to deter police misconduct rather than to punish the errors of judges and magistrates.  No evid that judges are inclined to subvert the 4th.  Excluding the evidence will have no deterrent affect on the judge.  Two reasons – const doesn’t require evid to be excluded and do a cost benefit analysis
5. Suppression of evid obtained pursuant to a warrant should be ordered only on a case-by-case basis and only in those unusual cases in which exclusion will further the purposes of the exclusionary rule.  Rule should not be applied to deter objectively reas law enforcement activity
6. Officer acted in good faith in obtaining the warrant and not his job to question the magistrate’s PC determination.  Shouldn’t penalize the officer for the judge’s mistake
7. Benefits produced by exclusion do not outweigh the costs of exclusion.  Not always the case.  The officer’s reliance must be objectively reasonable
8. If officer knew the info was false or inadequate, then stuff could be excluded
9. Can also be excluded if magistrate abandoned his detached and neutral role or officers dishonest or reckless in their affidavit for a warrant
10. Here, officer’s reliance on magistrate’s determination was objectively reas, so exclusion is too extreme a sanction
11. Concur – Blackmun – if police change their conduct as a result of this decision then, we may have to reconsider the good faith rule
12. Dissent – Brennan and Marshall – allowing the jud to violate the 4th amend and just as bad as allowing police to violate.  The amend imposes the cost of losing evid for violation of the amend and this should be upheld.  Rule operates to deter future conduct and promote compliance and these goals served by police as well as mag/judge compliance.  Ensures police take great care in est PC and not assume mag will approve it.  Insulates mag warrant decisions from judicial review, and allows police to get bare min of info.
13. Stevens – concurs in Sheppard and dissents in Leon – notion that police officer’s reliance on a mag’s warrant is auto appropriate is contrary to the Framers intent.  Warrant issues on suff evid – that’s the whole point for particularized warrants.  This will increase const violations
ii. Note on Mass v Sheppard
1. Massachusetts v. Sheppard was the companion case to Leon.  Ct ruled that police took all reas steps to get valid warrant and did not exclude the evidence
A. Some instances when the evid would be suppressed

a. Mag/officer knew info was false

b. No reas trained officer would have relied on warrant

c. Warrant so facially deficient that officer’s shouldn’t rely upon
d. Mag wholly abandons judicial role
iii. Reasonable reliance on Unreasonable warrants

1. Good faith exception will apply as long as reas minds can differ on the point

2. Because an officer can reas act unreas, there are three types of mistakes – 1) reas mistakes that are not a violation of the 4th, such as a mistake of fact, 2) unreas mistakes that violate the 4th, but at the time reas minds could have differed about whether the officer was acting lawfully, and 3) unreas mistakes where the officer violated clearly est law, so no reas arg that action was lawful.

iv. Reasonable search or Good faith exception: MD v Garrison
1. Distinction btwn mistake of fact that is reasonable but not violation—and unreasonable but not so bad to warrant exclusion and is therefore w/in good faith exception
2. This is the apt case (where thy thought it authorized the search of entire 3rd floor—not just one apartment) and reliance on overbroad warrant was objectively reasonable
a. Court found warrant valid b/c reasonable though erroneous—it has been argued that the court applied good faith exception instead
v. Leon and overbroad warrants

1. some courts uphold them if reasonable minds could differ if it is overbroad—others wont apply good faith b/c officers could have known to make a particular list
vi. Leon and the Truth of stmts in the warrant application

1. cannot apply good faith if officer includes material info in application that he knew was false or would have known was false except for his reckless disregard of the truth
vii. Leon and the abdicating magistrate

1. rare when court wont apply exception b/c of magistrates misbehavior
viii. The teaching function

1. Trend toward trying to avoid 4th amend questions.  Skip over PC and rule on good faith first
e. The good faith exception and warrantless searches

· Court extended the good faith exception to certain warrantless searches b/c officer relied on person or entity whose mistakes could not be deterred by application of the Exclusionary rule

i. Reasonable reliance on legislative acts:Ill v Krull
· Officers conducted a warrantless search b/c it was authorized by statute.  Stat later found to be unconst
· Ct said good faith exception applies b/c no deterrent effect and police reas relied on the law
ii. Computer Errors and Reliance on court clerical personnel: AZ v Evans
· Computer error – clerical staff never entered quashed warrant into computer system.  When D was stopped, computer showed there was a warrant for his arrest, so the officer arrested him.  Searched car and found pot.
· no deterrent effect on court employees and they have no stake in the outcome of the prosecution.  Exclu rule doesn’t apply.  Police reas relied on computer error.  Not their fault.
iii. Good faith reliance on court decision

1. If the SC est a law and later overrules it (but after its been relied upon) the law applies retro, but the remedy applies prospectively.  I.E. the good faith exception applies
iv. Good faith where the officer is at fault

1. SC hasn’t ruled if the good faith exception applies if the officer himself makes a reas mistake. 5th circuit says that the good faith exception applies if the officer’s good faith reliance was obj reas.
f. ALTERNATIVES TO EXCLUSION

i. Limitations of current tort recovery

1. Current remedies: false arrest, false imprisonment and trespass
2. magistrates are immune from suit
3. hard to get damages
ii. Fortified tort remedy

1. argued that 5 steps strengthen deterrent effects of ER
a. govt should be held liable
b. damage multipliers and punitive damages should be readily available
c. attorneys fees and class actions
d. procedural limitations should be liberalized
e. admin channels so that claims can be processed more effectively
iii. The Senate proposal

1. Us should be held liable—punitive damages capped at $10,000.  awards to anyone convicted of offense in which illegally obtained evidence is used is limited to actual damages for actual physical injury and property damage and attorneys fees and costs are awarded to P’s who prevail
2. criticized as 
a. insufficient deterrent
b. freeze 4th a law in current state no new law could develop
c. 4th A rights shouldn’t be subjected to market analysis
d. citizens have to pay w/ tax dollars
iv. Criminal prosecutions

1. statute that makes it misdemeanor for officer to commit illegal S&S.  but no officer ever convicted under it.
v. Police rulemaking and other administrative solutions

1. problem is that the illegal S&S are usually ignored by prosecutors and police

THE PRIVILEGE AGAINST SELF-INCRIMINATION

A. The privilege against compelled self incrimination

a. The policies of the privilege against self incrimination

· Fifth Amend – no person shall be compelled in any criminal case to be a witness against himself
· Justifications for the privilege against self-incrimination


1. Protection of the Innocent

2. Cruel to subject the accused to self accusation, perjury, or contempt. (Trilemma)

3. Deter perjury

4. Unreliability of Coerced Statements

5. Preference for the Accusatorial System

6. Deter Improper Police Practices

7. Fair State-Individual balance

8. Preservation of Official Morality

9. Privacy rationale

10. First Amend rationale

· 4 issues that will come up
· Compulsion

· Testimony

· Incriminating
· Only prohibits the state from using compelled testimony in a crim case
b. Scope of the privilege

· Proceedings in which the privilege applies

1. Protects indiv in crim trial, civil trial, and any other proceeding, formal or informal, where his answers might incriminate him in future crim proceedings
2. applies (1) whenever the proceeding in which the testimony is sought can itself be characterized as a criminal case and (2) whenever the compelled testimony might be used against the witness in a later criminal proceeding
3. IT IS THE ACTUAL USE of compelled testimony other than in a criminal case that doesn’t implicate the 5th A
4. applicability to non-criminal cases

a. Boyd v. US – priv applies in forfeiture proceedings b/c it’s a type of crim case
b. Counselman v. Hitchcock – person called as a witness in a grand jury proceeding  or any federal proceeding can invoke the priv to avoid testifying to matters that could possibly tend to be damaging in a subsequent crim prosecution
· Criminal cases

1. MN v. Murphy – person has no priv against self in crim on the ground that they might be used against him in a subsequent probation revocation proceeding , b/c that proceeding is civil and not crim
2. Civil Penalties

a. L.O. Ward – a statute imposing a civil penalty upon persons discharging hazardous material into navigable waters was not crim so polluters still had a reporting req
3. Detention for treatment

a. When incarceration is not avail as a penalty, a legis determination that a proceeding is civil is more likely to be upheld
b. Allen v. IL – proceedings under the IL Sexually Dangerous Persons Act were not crim for self incrim purposes.  It was a quest of stat construct
4. Invoking the privilege in a civil case to prevent use of statements in a criminal case

a. Bankruptcy proceedings, public contractor proceedings, public employees – proceeding itself not crim but can invoke priv b/c of what’s at stake
· Foreign prosecution

1. cooperating govts

a. A grant of use immunity by an American prosecutor has no binding effect on a foreign gov
b. US v. Balsys – concern with for pros is beyond the scope of the self incrim clause.  But, 5th can apply if the US gov is acting as a stalking horse for another country
c. What is Compulsion?

· Use of contempt power

1. Use of contempt power presents the witness with a cruel trilemma – remain silent and get prison, tell the truth and get prison, or tell a lie and face imprisonment for perjury.  So, a witness cannot be subj to contempt for refusing to testify, if the testimony could create a risk of incrim in a crim case
· Other state imposed sanctions

1. Lefkowitz v Turley
a. NY law required people who have Ks with the state to answer questions or else Ks would be cancelled.  Wanted to ensure the people they were hiring were complying with the law
b. State cannot interrogate contractors about their transactions with the state and require them to furnish possibly incrim testimony by demanding that they waive immunity and by disqualifying them as public contractors is they refuse – this is compulsion
c. Can’t compel testimony that has not been immunized
d. A waiver secured under subst threat of subst ec sanctions cannot be termed vol
2. threat of disbarment as compulsion

a. Spevack v Klein—forbids disbarment of a lawyer for invoking privilege during bar investigation
3. the function of immunity

a. can compel govt employees to answer q’s about the performance of their duties if grant immunity
b. Can fire emps who refuse to speak if the info could not be used against them in a crim proceeding
4. conditioning govt benefits on self incrimination

c. Selective Service System v. MN Public Interest Research Group
i. have to check a box on fin aid form to say if reg for draft
ii. Ct says not compulsion b/c don’t have to apply for financial aid.  One has a choice.  (Facts of this case are bad)
5. the benefit-penalty distinction

a. if the statement results in a benefit to the person then it is not coercion
6. self incrimination and clemency proceedings

d. Ohio Adult Parole Authority v. Woodward, SC, 1998, Page 574

i. Woodward convicted of capital murder and a clemency trial followed  D can be interviewed for the hearing.  D claimed this violated his 5th amend right b/c in order to have a chance at clemency he would have to open himself up to incrimination.

ii. Ct said this is not compulsion b/c it is a vol interview.  It’s the same choice as in a crim proceeding.  He can chose to speak or not

· comment on the invocation of the privilege

1. The griffin rule

a. adverse comment to the jury, by either the judge or the prosecutor, on the defendant’s election not to testify consts punishment for the invocation of the privilege, which is tantamount to compulsion, and violates the 5th.  Fact that D did not take the stand cannot be used against him
2. indirect reference to the D’s failure to testify

a. Okay for judge to tell jury not to draw an adverse inference from him not testifying if D asks for the instruction
b. Pros can point out in closing that D had opp to testify when D had made the arg that he did not get to explain his side of the story
3. invocations of the privilege in previous proceedings

a. D’s silence before grand jury cannot be held against him later in trial.  But failure to testify in first trial can be used against him in second trial
4. adverse inferences at sentencing

a. D cannot be subj to an adverse inference upon invoking the right to remain silent at a sentencing proceeding
5. adverse inferences drawn in civil cases

a. 5th does not forbid inferences against parties to civil actions when they refuse to testify in response to probative evid offered against them
6. adverse inferences against non-parties

a. adverse inferences cannot be drawn against non-parties who invoke the priv
b. Compulsion and the “Exculpatory No” Doctrine

i. Brogan v. US, SC, 1998, Page 582

1. rejects the exculpatory no doctrine.  This doctrine states that a simple denial of guilt to gov investigators is not criminal, b/c to do so would violate he spirit of the 5th amend

2. D lied to federal agents when they questioned him about taking bribes
3. Ct says D was not compelled to deny crim resp b/c he could have just kept silent.  D trying to make one side of the trilemma into a cruelty.  There is no priv to lie
d. To Whom does the privilege apply?

· Priv against self incrim belongs only to the person who is himself incrim by his own testimony
· Fisher v US
1. Taxpayer’s fifth amend priv does not excuse the taxpayer’s attorney from producing docs for the IRS.
2. Enforcing a subpoena against a taxpayer’s lawyer does not compel the taxpayer to do anything and does not compel him to be a witness against himself, so taxpayer’s priv not violated
3. 5th doesn’t protect the disclosure of private info
4. attorney-client priv protects against the disclosure of docs that would have been protected by the 5th.  But, the docs in question here would not be priv even in the hands of the taxpayers
· Note on the collective entity rule

1. Artificial org, such as partnership or corp, cannot utilize the personal priv against self incrim (includes those entities distinct from indiv.  Doesn’t include a sole proprietorship)
A. What is Protected?

a. Non-testimonial Evidence -- privilege only for testimonial evidence (speaking); withdrawal of blood against D's consent does not constitute testimony (Schmerber v. California) *** be familiar with this point because its frequently litigated

· Priv protects from being compelled to be a witness against oneself.  If a person is forced to give info that a witness would not give, then the priv is applicable

· No.  5th amend priv protects an accused only from being compelled to testify against himself, or otherwise provide the state with evid of a testimonial or communicative nature, and the withdrawal of blood and use of the analysis in question in this case did not involve compulsion to these ends.  It is physical.  Other examples of physical evid – handwriting, voice recognition.  Phys evid not subject to the cruel trilemma.

Test for whether evidence is testimonial -- whether evidence implicates cruel trilemma (there's no way a blood sample can lie) where there is an express or implied assertion of fact; dissent argues that privacy is violated (PA v. Muniz)

· Manner of speech did not compel the defendant to be a witness against himself, so evid of slurred speech is not testimonial.  It is phys evid b/c was not related to the content of the speech

· The sixth birthday question, however, was testimonial and could not be used at trial.  This was an attempt to obtain physical condition through testimonial evid, so the 5th applies.  He faced the cruel trilemma

Physical evidence -- means of communication

Testimonial evidence -- substance of communication

· Not all compelled oral statements are testimonial – only communications that are an express or implied assertion of fact that can be true or false.  Otherwise, there is no risk of perjury and no cruel trilemma

· Doe v. US – sig on a bank form is not testimonial since no assertion of fact that the records do or do not exist

ii. D who is to be interviewed by a gov psych who will testify at sentencing has a right to be warned that what he says may be used against him

· Don’t have to warn D if only going to give demeanor evid and not evid of what D said

Examples of physical evidence that do not constitute testimony

1. Blood samples

2. Participating in a police line-up

3. Handwriting exemplars

4. Voice prints

5. Slurred speech -- because its relevance is divorced from content of words.

Contempt for failure to produce physical evidence -- contempt for this failure is constitutional, because it doesn't constitute testimony under fifth.  If subj refuses to supply physical evid, you can hold him in contempt or draw and adverse inference

b. Documents
Production of documents -- fifth not violated by fact that papers on their face incriminate D because privilege protects compelled TESTIMONIAL evidence when creation of those documents was not compelled (Fisher v. US) 

· Subpoenaing a taxpayer to produce accountant’s docs is compelling, but does not compel oral testimony or the taxpayer to affirm the truth of the docs.  Therefore, the 5th is not violated by the fact alone that the papers on their face might incriminate the taxpayer, b/c the priv protects a person only against being incrim by his own compelled testimonial communications

· 5th amend does not protect the content of docs that are vol prepared, even if the docs are compelled and the content would be incrim

· Some courts hold a business/personal distinction and say that personal docs are protected

BUT

Act of production privilege -- if act of producing document tells government something that they didn't already know (like papers are in person's control), then fifth amendment privilege applies -- VERY RARE

--
Problem lies in if witness could be compelled to testify about whether he has produced everything in subpoena, or authentic

· Required Records Exception – if you keep the records for an admin purpose b/c gov says then no 5th priv

· Even if the act of production were incrim, 5th doesn’t apply if the existence, control, and authentication were a foregone conclusion – Fisher

· Use Immunity – limited to the crime being questioned about.   Can still be prosecuted just can’t use testimony.  Transactional immunity covers more – anything the witness testifies to she can never be prosecuted for.  Can’t be prosecuted no matter what.
--
5th amendment protects GJ investigation target from being compelled to answer questions about existence of source of potentially incriminating evidence

US v. Hubbell (2000)

FACTS:
Hubbell had an action brought against him by the Indep Counsel b/c of the whitewater thingy.  D entered into a plea agreement with the Indep Counsel in which he received immunity if produced certain docs.  He then produced the docs and other indictable offenses were found

ISSUE: Whether government has made derivative use of testimonial aspect of act of production in getting indictment against D.

Distinguishing Fisher -- government didn't show that they had any prior knowledge of the existence or whereabouts of the documents ultimately produced by D.  Ct says that D cannot be charged with these crimes because they resulted from his turning over of the docs and he had immunity

--
Use immunity allows you to be prosecuted for the crime for which you have immunity, but statements you made while immunized can't be used against you.

--
Effectively overrules Boyd
--
No fifth amendment privilege in substance of documents.  But these papers were more than just physical evidence, but just as if D had given oral testimony which would be incriminating

Voluntarily prepared private documents -- most courts hold that it is never protected because act of producing is not incriminating (control of personal diary is not incriminating)

Collective entity rule -- official records of an organization held by an agent in a representative role can't form basis for fifth's privilege, even if production of papers tends to incriminate the agent personally

· Braswell v. US: Official docs and records of an org that are held by an agent in a rep manner rather than in a personal capacity cannot be the subject of personal privilege even though they might incrim him personally

· Corp agent assumes the risk of producing docs as part of the job, but not the risk of being compelled to give incrim oral testimony

c. Required Records Exception -- if government requires records to be kept for legitimate administrative purposes that doesn't focus on people accused of criminal activity, then fifth's privilege doesn't apply

· Congress can require indivs to keep records of their affairs if they have aspects of public interest.  Public records fall outside the 5th.  Shapiro v. US, 1948

· Three principle elements of Shapiro – records are the same type as are customarily kept, there are public aspects to the records, and the req is imposed for an essentially non-criminal reason

· CA v. Byers – statute requiring a hit and rum perp to stop at the scene and leave his name does not implicate the 5th amend.  The stat scheme was reg, not crim, it was directed at the motoring public. Don’t want to make a const right to flee the scene

B. Procedural Aspects of Self-Incrimination Claims
a. Determining the Risk of Incrimination -- in most cases, judge must grant privilege requested by witness on stand (not D) who invokes fifth because its difficult to say that it is PERFECTLY CLEAR that answers can't tend to incriminate

--
Privilege can be granted if it can be seen simply from the nature of the question that the answer would incriminate or furnish a link in the chain of evidence needed to prosecute.

b. The Risk of Incrimination and denial of Guilt: Ohio v Reiner

· D blamed babysitter for child’s death.  She refused to testify.  She was granted immunity, then testified as a prosecution witness that she had nothing to do with the baby’s death.  D convicted

· SC upheld conviction: she faced risk of incrimination even though she denied wrongdoing.  Grant of immunity was not unlawful.  

· Privilege only extends to those who have reasonable cause to apprehend danger from a direct answer

· Witness’ assertion alone is not enough

· NEVER HELD that claim of innocence make privilege unavailable

c. Immunity
iii. Transactional immunity -- witness can never be prosecuted for ANYTHING he says (Broad guarantee against future prosecution – transactional immunity – no transaction about which a witness testifies can be the subject of a future prosecution against the witness.  Immunity from prosecution for the acts that are the subject of the compelled testimony)

Use (derivative) immunity -- government guarantees that no compelled testimony or evidence derived from it will be used against person in future criminal prosecution; only covers testimony compelled under order

--
Kastigar v. US : gov't has burden of proving any evidence against witness has independent source from compelled testimony for which immunity was granted

· Indep source – US v. Gallo – D gave immunized testimony that was used, along with other info, to obtain a wiretap on a person’s home.  Evid gathered using wiretap could be used against D b/c there was enough info w/o the immunized test to support the wiretap.

--   Counselman does not require transactional immunity, but derivative use immunity.  Use immunity is suff to protect the 5th amend priv.  Can’t use fruits of testimony against you either.

--
Immunity is violated if another witness' testimony is shaped by the compelled testimony because it would unreasonably increase the risk of providing immunized testimony

Impeachment -- use of privileged testimony can't be used, even as impeachment, in a subsequent case

Perjury -- immunized testimony, however, can be used to bring witness on charges for perjury, false statements or obstruction of justice -- immunity provides no basis for lying

d. Pillsbury v. Conboy – ct upheld the right of a witness at a deposition in a civil case to claim the priv against self incrim, even though he had previously been granted use immunity in related crim proceedings

e. Waiver of the Privilege -- any witness who takes the stand waives privilege for anything in scope of direct or in plea colloquy (can be asked about details).  Pleading guilty does not waive the priv

B.
Confessions and Due Process
[618-632]

Three constitutional provisions to rely on in assessing constitutionality of confessions:

1. 1936 to present -- due process clauses of 5th and 14th : excludes involuntary confessions

2. 1964 to present -- 6th amendment right to counsel of D formally charged with a crime)

3. 1966 to present -- 5th's privilege against self-incrimination applied to statements made during custodial interrogation: waiver analysis: confession inadmissible unless effectively wiaved

Hopt v. People of Territory of Utah, 1884: expressly recognized com law rule against confessions obtained by inducement, promise, or threat and based on unreliability of such confessions.

Bram v. US, 1897: suspect was stripped, searched, threatened.  Instead of relying on com law unreliability, ct relied on self-incrimination cl. of 5th A. to exclude involuntary stmts used to est. guilt.  This dec. was criticized as inappropriate combination of com law reliability and 5th A.; it was not again relied on by itself, but also not overruled, and the court relied on DP to exclude confessions until 1964.

Due Process Cases

Brown v. Mississipi, 1936: severe whippings made confessions involuntary and thus violated DP.  ct emphasized unreliability.


1936-64: ct decided 35 cases btn Brown and Massaih: as police increasingly used psychological, as opposed to physical, methods of obtaining confessions, the ct struggled with defining appropriate constl limitations on such methods

Due Process analysis: std: voluntariness: totality of circumstances test: factors considered: none dispositive

1. personal characteristics of accused: youthfulness, lack of education, mental deficiencies, including insanity, lack of familiarity w/ criminal system (and vice versa)

2. circs of physical deprivation/mistreatment:: severe brutality, denial of food or sleep (provision of amenities weighed the other way e.g. smoking permitted)
3. psychological influence: sustained pressure; denial of aid of family, friends, counsel; incommunicado confinement, trickery, threat of mob violence, rewards/inducements to confess; whether defendant was aware/had been appraised of rts to counsel and to remain silent
Spano v. NY, 1959: DP voluntariness case, but increasing emphasis on assistance of counsel

· Spano shot s.o. after a bar fight.  He told a long-time friend who was a cop. Later, he turned himself in w/counsel who left after instructing him not to answer any questions. He was interrogated off and on for about a day but refused to speak, asking repeatedly for but being denied access to counsel.  the cops called in his cop friend, who lied that his job and thus his wife/child were in trouble b/c of their conversation, and he should talk to the cops.  finally, after about 36 hrs, D made a number of stmts.

· Warren, for the ct:  no need to look at 6th A b/c this violated DP.  his will was overborne.  totality of circs factors: young, foreign-born, emotionally unstable, uneducated, inexperience with crim justice system, didn’t make narrative stmt but rather Q&A stmt in response to leading questions, incessant questing by many officers, w/o speep, repeated denials of access to atty, use of his friend
· Douglas, Stewart, Brennan, Black concurring: more swayed by D’s denial of counsel than by voluntariness under totality of circs test (6th A. applies once D has been formally charged.)
AF start p. 625

Due process analysis -- whether confession was voluntary; focuses on police misconduct instead of suspect's state of mind

i. Green v. Scully – the presence of a direct or implied promise of help or leniency alone has not barred the admission of a confession and that promises do not require an analysis sep from or different than the totality of circums rule.  Police lied to D and told him they had lots of evid against him when didn’t.  Threatened him with death penalty even though NY doesn’t have it.  Ct said this was voluntary.

ii. Vague and general promises to get the suspect some help are permissible

iii. Faking a DNA report and showing it to D to get a confession makes the confession involuntary

iv. Gov is not forbidden to buy info with honest promises of consideration – if you cooperate I’ll make sure the prosecutor knows about it

v. Due process focus’ more on police misconduct than on D’s state of mind / Need police coercion for a confession to be invol under the due process clause / Personal characs of D are const irrel absent proof of police coercion

Difficulties in applying DP analysis -- how to apply standards to determine vague "voluntariness" standard; gives police little guidance

C.
Fifth Amendment Limitations on Confessions
[636-719; Supp. 21-35]

C. 1.
Miranda
a. Historical predecessor -- Massiah v. US -- 5th amendment right to counsel was violated after D had been formally charged by having cooperator wear a wire to get a statement because government can't solicit statements from indicted Ds.  Right of counsel attaches while in custody or while you're formally charged.

b. Fifth amendment applies to custodial interrogations as well as in court (Miranda because these interrogations are not voluntary)

c. Government may not use statements from a custodial interrogation of D unless it can demonstrate the use of procedural safeguards (government has burden of proof).  "Prophylactic" rule: Warnings are prerequisite for admissibility. (Miranda)

d. If confession is taken without presence of an attorney, for confession to be admissible, heavy burden that government must prove that the waiver was knowing, voluntary, and intelligent (Miranda)

Miranda v. Arizona (1966)

FACTS:
Court discusses tactics in police manuals.

ISSUE:
Whether 5th's privilege against self-incrimination applies to situations outside of courtrooms.

Procedural safeguards

1. Right to remain silent
--
If D indicates in ANY manner that he wasn't to remain silent, questioning must STOP until an attorney is present

2. Right to an attorney and to have him present during questioning -- once D asks for an attorney, questioning MUST immediately stop

--
failure to ask for a lawyer does not constitute waiver

3. Government will appoint an attorney if you can't afford one -- D has right to have lawyer present during questioning

Rational behind procedural safeguards -- since people don't lose constitutional rights unless they voluntarily waive them, major concern of court is to ensure standards so citizens will be knowledgeable and police won't violate rights

Exclusionary rule -- created for inculpatory and exculpatory statements

--
Miranda must be given every time, even if there is evidence to suspect that D knows rights

a. Waivers -- express statement that D will make a statement and doesn’t want an attorney (The mere fact that he may have answered some questions or vol some statements on his own does not deprive him of the right to refrain from answering any further inquiries until he has consulted with an attorney and thereafter consents to be questioned.)

Evidence against waivers -- lengthy interrogations before waiver, sequestration, use of trickery to get waiver

e. Miranda on habeas review -- Miranda can be relitigated on collateral review of a state court conviction

D. 
Did Congress Overrule Miranda?

a. 18 USC § 3501 -- totality of circumstances test for whether confessions are admissible: confession "shall be admissible in evidence if it is voluntarily given," and that voluntariness will be determined on basis of "all the circumstances surrounding the giving of the confession," including whether D received warnings and counsel (passed two years after Miranda)

(1) Factors included are: whether D knew she didn't have to talk; whether counsel was provided

(2) Mirrors analysis for 4th amendment consent searches

b. Absence of warnings / failure to provide counsel not dispositive under statute

c. Whether Miranda is required by Constitution -- Miranda court would say YES, although subsequent courts say no UNTIL:

d. Miranda is constitutionally-based; Congress cannot overrule Miranda with §3501 (Dickerson)

Dickerson v. US (2000)

FACTS:
FBI failed to Mirandize D but took statement. 

Gov't argument -- other S. Ct. decisions state that Miranda is not constitutionally required (Harris, Elstead)

1. Issue 1: whether Congress has constitutional authority to overrule Miranda? NO

Procedure -- Court has ability to create binding rules of evidence and procedure over other judiciary branch tribunals in the absence of an act of Congress

Substance -- Congress can't supercede S. Ct.'s decisions applying the Constitution

2. Issue 2: whether Miranda is constitutionally required

--
Miranda has been applied to states

--
Miranda majority thought it was a constitutional rule

--
No constitutional rule is immutable, and changes to Miranda illustrate that (and not that Miranda is not constitutionally required)

e. Effect of Dickerson -- leaves prior case law based on assumption that Miranda is not constitutionally required as "exceptions"

E. 3.
Exceptions to the Miranda Rule of Exclusion
a. Miranda is constitutionally required (Dickerson)

(1) Subsequent decisions are UPHELD as EXCEPTIONS to Miranda, even though they are based on the idea that violation of Miranda warnings are not Constitutional violations.  Basically, these cases modify Miranda’s constitutional rules, as opposed to depriving the Miranda safeguards of constitutional status.
(2) Justification -- Miranda, although a constitutionally-required rule, is not immutable.  Subsequent rules simply modify Miranda
b. Impeaching the Defendant-Witness
(1) Miranda-defective statements can be used to impeach if D takes the stand (Harris v. NY: based on rationale that Miranda violation is not Constitutional violation and that Miranda doesn't create constitutional ability to lie)

(2) If D is Mirandized and government continues questioning, answers can still be used for impeachment

(3) Involuntary confessions -- If confession is Miranda-defective AND involuntary, can't be used for impeachment

(4) Impeachment with prior silence -- if D is Mirandized, can't impeach with prior silence at time of arrest (Doyle v. Ohio: violates 14th's DP) BUT SEE

(a) Jenkins v. Anderson --Impeachment by use of pre-arrest silence does not violate DP

(b) Fletcher v. Weir --Impeachment by use of post-arrest, pre-Miranda silence does not violate constitution

c. Admitting the Fruits of a Miranda Violation -- Miranda requires that if police have D in custodial interrogation and don’t' Mirandize him / give incomplete warnings, confession must be excluded from case-in-chief

(1) Limitation to Miranda's exclusionary rule: summary of cases (Michigan v. Tucker, Oregon v. Elstead)

(a) exclusion of fruit of poisonous tree is justified only if constitutional right is violated

(b) violation of Miranda is not a constitutional violation

(c) Michigan v. Tucker, SC, 1974 – D was defectively Mirandized and told police that he was with a friend.  Police went to talk to friend who then incriminated D.  ct ruled that this evid was admissible.  Did a C/B analysis.  Deterrent effect was minimal

(d) Oregon v. Elstad – second confession resulted from a Miranda defective confession.  Police suspected D and went to his house and asked him questions.  D said he was at the burglary.  He was then taken to the station, Mirandized, and vol gave a statement after waiving his rights.  5th amend only prohibits use by the gov of compelled testimony.  No actual infringement of suspect’s rights.  Apply a cost benefit analysis, and should admit it.  Didn’t serve goals of deterrence or trustworthy evid.  Here the test was vol and the first confession was vol/  if it was invol, then the second cannot be used.

(2) Leads to witness -- Court excludes confession but not its fruits b/c Miranda-defective confession DOES NOT MEAN that the testimony of a witness found through defective confession will be less trustworthy; Miranda is not constitutionally required (Michigan v. Tucker)

(3) Subsequent confessions -- Balancing test employed to determine whether statement should be used, because Miranda errors don't constitute 5th amendment violations -- any subsequent statement should depend on whether it was knowingly and voluntarily made  (Oregon v. Elstead: Court excludes first confession (after which D was Mirandized), but not second, because D's constitutional rights have bot been infringed upon.)

(4) US v. Carter – unwarned confession followed by a warned confession without any interruption.  Second confession cannot be admitted

d. An Emergency Exception -- based on overriding considerations of public safety

(1) Failure to properly Mirandize is not a constitutional violation

(2) New York v. Quarles -- Police ask rape suspect where gun is before Mirandizing him.  Analysis:

(a) Was he in custody -- yes, b/c cop had his gun drawn on him

(b) Was he being interrogated -- yes

(3) Purpose of exclusion would not be served b/c there is a different social cost -- not fewer convictions but public safety.  Overriding considerations of public safety can justify an officer’s failure to provide Miranda warnings, and an unwarned confession obtained under such circums is admissible despite Miranda

F. 4.
Open Questions after Miranda
a. What is Custody? Police must give Miranda warnings to person before custodial interrogation (without custody, there is not the same inherently coercive atmosphere that triggers Miranda)

Objective test for custody -- whether person is deprived of his freedom of action in any significant way; officer's opinion for whether D is in custody is irrelevant.  If not in custody, then the test is one of vol under the circums under the totality of the circums

Test for custody over prisoners -- whether prison officials' conduct would cause a reasonable person to believe his freedom of movement had been further diminished; no per se rule that prisoner is always in custody

Interrogation at police station -- no per se rule that individual in police station is in custody; depends upon whether freedom is restrained.  Agreeing to accompany police to station to answer questions does not put you in custody.

Stansbury v. CA,– an officer’s subjective and undisclosed view concerning whether the person being interrogated is a suspect, is irrelevant to the assessment whether the person is in custody.  Officer interviewed a man thinking he was a witness.  He gave some incrim answers, so officer then Mirandized him, but did not impart that he was suspicious

Meetings with probation officer -- not otherwise in custody even if meetings are required

Terry stops -- not custodial for Miranda purposes (Berkemer v. McCarty).  But if stop escalates into an arrest, then Miranda applies

Indicia for custody for Miranda purposes

1. whether suspect was informed at the time of questioning that the questioning was voluntary, that the suspect was free to leave or request the officers to do so, or that the suspect was not considered under arrest

2. whether suspect possessed unrestrained freedom of movement during questioning

3. whether suspect initiated contact with authorities or voluntarily acquiesced to official request to respond to questions

4. whether strong arm tactics or deception was employed during questioning

5. whether atmosphere of questioning was police dominated

6. whether suspect was placed under arrest at end of questioning

b. What is Interrogation? Police must be interrogating suspect before need for Miranda arises

(1) Police must be interrogating the indiv before the need for Miranda applies.  So, volunteered statements or threshold confessions, where D walks into the station and immed confesses, are not barred by the fact that they were made without Miranda warnings

(2) Interrogation:

(a) express questioning 

(b) any police words or actions that the police should know are subjectively likely to elicit an incriminating response, as based on average suspect's perceptions (RI v. Innis: officers had conversation about how sad it would be if handicapped little girl found gun and shot herself in front of D.  Court held that average suspect would not likely be moved based on harm to innocent kids)

(c) Incrim means any response, inculpatory or exculpatory that the prosecution may seek to introduce at trial.  Focus on the perceptions of the suspect and not the intent of the police

(d) Here, D was not interrogated.  First prong not satisfied b/c no questioning of D.   Not the functional equivalent of questioning because officers had no way of knowing that talking about handicapped kids would appeal to his conscience.  Officers did not know he would respond

(e) Cuts against implication of interrogation that police in Innis were talking amongst themselves

(3) Confronting suspect with incriminating evidence -- D interrogated when police played tape of co-conspirator's confession implicating D in crime

(4) But not every instance where D is confronted with incrim evid is considered interrogation – Payne

(5) Direct statements -- incriminating responses are more likely to be elicited from police's direct statements

(6) Often, one of the important factors is whether the statement was directed at the suspect or not

(7) Booking exception -- questions surrounding biographical data during booking (PA v. Muniz)

(8) Routine booking questions are exempted from Miranda b/c trying to secure bio information nec for pretrial services.  If try to incrim, then booking exception doesn’t apply.  Muniz

(9) US v. Carmona – question what’s your name is always within the booking exception (After Muniz, explanations concerning custodial procedures such as fingerprinting, transporting, inventorying, etc, will probably not be considered interrogation even if D makes incrim statements during)

c. Does Miranda Apply to Undercover Activity? No, because Miranda was meant to protect against police-dominated atmosphere which doesn't apply when UC does interrogation

d. Does Miranda Protection Depend on the Nature of the Offense? No distinction between felonies and misdemeanors

e. How Complete and Accurate Must the Warnings Be? So long as suspect is provided with gist of warnings, warning is acceptable
G. 5.
Waiver of Miranda Rights
a. Waiver and the Role of Counsel -- suspect can waive right to silence and counsel if, under all the circumstances, the rights are waived voluntarily, knowingly and intelligently.

(1) Waiver is not assumed from suspect's silence after warnings are given, nor from fact that confession is eventually obtained

(2) Waiver doesn't have to be express; must only be sufficient evidence to show that suspect understood his rights and voluntarily waived them

(3) Knowing and voluntary -- made with full awareness of nature of right being abandoned and consequences of abandoning it AND was the product of a free and deliberate choice

(a) Waiver not proven simply by fact that rights were read and suspect confessed

(b) If it seemed apparent from giving of warnings and suspect's reaction that the suspect understood, waiver can be found

(c) Waiver is voluntary unless there is coercion (Confession can still be coerced after Miranda given if lots of police pressure and its not a waiver)

(d) Mentally defective suspects can't knowingly waive Miranda
(e) Miranda can't be waived if there is a language barrier

(f) Conditional waiver -- police violate Miranda if suspect says he'll testify about X but police ask about Y

(g) Information needed for an intelligent waiver -- suspect does not have to be told about total substance of confession to make an intelligent waiver

(h) Inadmissibility of previous confession -- confession is admissible even if he is unaware that his prior statement could be used against him (Elstad)

(i) D’s ignorance of full consequences of his decisions does not vitiate their voluntariness.  Oregon v. Elstad – gave two confessions.  One was before Miranda.  The other was after.  Says he didn’t realize that the first confession would be suppressed. If he had, he wouldn’t have given the second one.  Court didn’t buy it.

(j) Efforts of lawyer to contact suspect -- validity of waiver not implicated by fact that police deliberately deprived D of information concerning lawyer's attempt to reach him; because there is no violation of voluntariness because there is no physical or emotional pressure (Moran v. Burbine -- one of Butler's favorite cases)

(k) State of mind of police is irrel to the question of the intell and vol of D’s election to abandon his rights.  Doesn’t matter that police delib didn’t tell D about attorney’s call

(l) No requirement to inform suspect of attorney’s efforts

(m) Events outside of interrogation room -- has nothing to do with whether waiver is knowing and intelligent

(n) Lying to lawyer -- Miranda has no provision against lying to counsel

b. Waiver after the Invocation of Miranda Rights -- government must show that suspect's change of mind did not come from harassment

(1) When Miranda rights were read, ct. is more sensitive

(2) Right to Silence

(a) Test for invocation of right to silence after invocation of Miranda (Michigan v. Mosley)

1. Scrupulously honored -- whether police gave D a "cooling off" period after he invoked right to silence

a. Fresh Miranda warnings after cooling off suggest that police scrupulously honor

b. BUT multiple attempts to get suspect to speak are not

2. Waiver must be knowing, voluntary, and intelligent


(3) Right to Counsel

(a) Ambiguous invocation of right to counsel -- police can continue to question without having to clarify suspect's intent; police can assume intent from ambiguous invocation of Miranda

(b) Suspect can't waive right to counsel after invoking it unless he initiates the conversation (Edwards) and waiver is knowing, voluntary, and intelligent (Innis)

1. Waiver must be clear and unequivocal to trigger Edwards protections

2. But remember Innis.  If police renewed contact does not rise to the level of custodial interrogation, Miranda itself is inapplicable to a resulting confession, and therefore so is Edwards.

(c) Waiver after invocation of right to counsel can't be inferred if suspect responds to police questioning

(d) Routine questions -- suspect's questions about routine incidents of custody doesn't constitute waiver (Oregon v. Bradshaw)

(e) What consts an initiation? – Oregon v. Bradshaw – asking what will come next counts b/c this is about the investigation.  Asking for a drink of water or the phone does not count.   If ask a question about a generalized aspect of the investigation, then you are initiating convo.  Use a two step test to determine if suspect waives right after invoking right to counsel – initiation and totality of circums test of a knowing and vol waiver.  Here, ct said it was a waiver.  Dissent said it wasn’t b/c D was just asking about his situation.  

(f) Facial expressions do not count

(g) Smith v. IL – “uh, yeah, I’d like that” is not ambig in response to question whether he understood his right to have an attorney present.

(h) Sixth amendment right to counsel -- attaches when formally charged, and therefore is offense-specific -- police can cask questions about another crime

(i) McNeil v. Wisconsin – accused that is arraigned and asks for counsel is invoking his 6th amend right.  There is a diff.  6th is offense specific – police can initiate questioning on crimes other than the crime with which the defendant was charged.  Miranda protects against police initiated interrogation with respect to any crime

(j) Miranda right to counsel -- not offense-specific -- all questioning must cease (AZ v. Roberson - Invocation of right to counsel is not offense specific))

(k) Miranda right to counsel cannot be invoked in advance of police interrogation

(l) After D has invoked right to counsel and met with attorney, police have to leave suspect alone unless suspect initiates conversation (Minnick v. Miss.)

(m) Minnick v. MS – protection of Edwards continues even after the suspect has consulted with an attorney.  Police initiated interrogation may only occur if counsel is present during the interrogation

D. Confessions and the Sixth Amendment Right to Counsel


H. The Massiah Rule -- 6th amendment attaches upon formal charging of D (indictment, arraignment, etc.)

FACTS:
D formally accused.  After release on bail, government gets info from him through UC

Rationale -- once adversarial relationship is cemented, government can't try to circumvent it

I. Differences between the 6th right to counsel and Miranda right

i. 6th attaches when indicted or arraigned; Miranda when arrested

ii. 6th is offense specific – only applies to the offense in question; Miranda not offense specific

J. Obtaining Information from Formally Charged Defendants -- burden on state to prove that suspect intentionally abandoned his right to counsel when interrogated (Brewer v. Williams)

FACTS:
Girl missing from YMCA.  D picked up and arraigned in another town.  D has 2 attorneys -- one in away town and one in hometown.  Cops give "Christian burial speech" on the way home.

a. D's consistent reliance on advice of counsel in not to speak to police refused gov't suggestion that he waived right

b. Held that information was obtained by violating D's right to counsel

c. Psychiatric defenses -- right to counsel violated when gov't psychiatrist interviewed D for sentencing hearing but there was no waiver to right to counsel before

d. Estelle v. Smith – D’s right to counsel violated when he was interviewed by a gov psychiatrist trying to get info that could be used at a capital sentencing hearing.  Doesn’t mean you have a right to have counsel present during psych exam, just that have the right to consult counsel before deciding whether to speak.

e. Buchanan v. Kennedy – no 6th violation in admission of psych report for rebuttal when D counsel had joined in the request for the evaluation

f. Powell v. TX – there is a 6th violation when D is subject to a psych exam and defense counsel not informed that his client would be examined on the issue of future dangerousness

g. Deliberate elicitation -- conduct likely to elicit incriminating information (Brewer v. Williams)

(1) gov't can't deliberately elicit information in absence of counsel or waiver

(2) presumption that after suspect has been formally charged and police talk to him, there is a deliberate elicitation of information

(3) BUT--Bey v. Morton – Bey on death row and admitted to the murders he was there for when talking to a guard.  Later his convictions were reversed and he was retried.  Guard testified.  Ct said this was const b/c there was no deliberate elicitation for use in connection with the prosecution

(4) Waiver -- must be intelligent, knowing, and voluntary (same standard as fifth)

h. No general requirement that suspects be informed of 6th's right to counsel, because Miranda comprises substance of warning (Patterson). EXCEPTIONS:

(1) 6th amendment limits use of UC tactics

(2) Police must tell D that lawyer is trying to reach him (unlike in 5th amendment context where police don't have to tell b/c Miranda is constitutional safeguard)

K. Use of Undercover Officers and State Agents -- state action implicated in use of UC in deliberate elicitation analysis if the informant was working for the government at the time of the information-gathering (Henry)

A. By intentionally creating a situation likely to induce D to make incrim statements without the assistance of counsel, the gov violated D’s 6th amend rt to counsel

B. Kuhlman v. Wilson – 6th not violated when police put a jailhouse informant in close proximity to a D and the D made statements to the informant w/o any effort on the informant’s part to elicit the statements.  Police must take some action beyond listening that was delib designed to elicit incrim remarks

L. Continuing Investigations -- D who has been formally charged has the right to be free from deliberate attempts by state to get incriminating info in absence of counsel
a. Police violate 6th amendment in investigation of other crimes if they knowingly circumvent accused 6th amendment right to counsel

iii. Incrim statements pertaining to pending charges are inadmiss at trial of those charges, notwithstanding the fact that the police were also investigating other crimes, if, in obtaining the evidence, the state violated the 6th by knowingly circumventing the accused’s right to the assistance of counsel.

b. 6th amendment is offense-specific -- BUT it is permissible to get information about crimes for which suspect is not charged

M. Waiver of Sixth Amendment Protections
a. Gov't must show more than that accused spoke to get waiver of 6th amendment rights

b. Where D receives warnings and waives rights, the question is whether the waiver was knowing and voluntary

c. Accused must assert right -- positive statement of other action that informs reasonable person of D's desire to deal with police only through counsel

d. Patterson v. IL – the Miranda warnings provide the suspect with all the info he needs to make a vol waiver of right to counsel.  This is enough to make it know and intell.  Two exceptions – undercover situs and if lawyer is trying to reach D then must tell D in order for waiver to be knowing vol and intell.

b. Two diffs between Miranda waiver and 6th amend waiver – waiver where suspect was not told that his lawyer was trying to reach him – this not valid waiver under the 6th; and convo b/w undercover cop and unindicted suspect would not give rise to Miranda violation, but once accused is indicted, questioning would be prohibited and waiver would not be valid

e. Indictment warning is not required – indicted suspect does not have to be told that he is indicted before a waiver of the 6th can be found

f. If suspect invokes 6th amendment rights, police can't initiate questioning about charged crime, but they can initiate questioning about unrelated crimes so long as they get a waiver sufficient to satisfy Miranda (knowing, voluntary, and intelligent)

g. After McNeil, if a suspect invokes his 6th amend rights, the police cannot initiate questioning about the crim charges, but they can initiate questioning about unrelated crimes so long as they obtain a knowing and vol waiver

h. In order to be a related offense, the offense being investigated must derive from the same factual predicate as the charged offense.  2 sep drug offenses are not related.

i. TEXAS V COBB
j. Because the Sixth Amendment right to counsel is "offense specific," it does not necessarily extend to offenses that are "factually related" to those that have actually been charged.
k. Although the Sixth Amendment right to counsel clearly attaches only to charged offenses, this Court has recognized in other contexts that the definition of an "offense" is not necessarily limited to the four corners of a charging document.
l.  The test to determine whether there are two different offenses or only one is whether each provision requires proof of a fact which the other does not.
B. The 6th amendment Exclusionary Rule

a. Most commentators state that violation of the 6th carries with it an auto rule of exclusion

b. MI v. Harvey – Ct hinted that info could be used for impeachment but that a true violation of the 6ht would result in exclusion for all purposes.

c. Lower cts have held that a Massiah defective confession cannot be used for impeachment.

Identifying Suspects

A  Identifications and the Right to Counsel -- 

N. The Wade-Gilbert Rule -- D has right to have counsel present at post-charge line-up as it is a critical stage of pre-trial, unless there is a valid waiver.  Question is whether in-court ID was tainted by unconstitutional lineup, according to Wong Sun test.  In-court ID is therefore excluded if it is tainted by out-of-court ID (Wade)  Out-of-court IDs are excluded if conducted without D's counsel (Gilbert)

US v. Wade (1967)

FACTS:
bank robbery in 9/64.  Indictment in 3/65.  D was arrested and retained counsel.  FBI did a lineup but didn't tell lawyer.

--
Accused is denied right to cross-examination when his conviction rests upon a courtroom ID that is the fruit of a pretrial ID

--
Grave potential for prejudice at pre-trial lineup that can't be reconstructed at trial

Factors in determining whether ID is tainted

1. Prior opportunity to observe criminal act

2. Existence of discrepancy between D's actual description and pre-lineup description

3. Failure to identify D on another occasion

4. Lapse of time btw. event and lineup

O. Limiting the Right to Counsel to Post-Charge Lineups -- no right to counsel for pre-indictment line-up because 6th amendment has not yet attached (Kirby v. Illinois) BUT

a. 5th and 14th's DP forbids lineup that is unnecessarily suggestive and conducive to irreparable mistaken IDs 

b. Post-charge photo IDs -- D has no right to counsel there, because they can be accurately reconstructed

B.  Due Process Limitations on Identification Evidence -- S. Ct. found line-up violated DP ONLY once
P. The Foundations of a Due Process Test -- 

a. DP-fundamental fairness approach to be used in analyzing IDs that are not covered by Wade-Gilbert rule

b. Totality of circumstances test

Q. Applying the Due Process Test -- protects against IDs that are so impermissibly suggestive as to give rise to likelihood of irreparable misidentification

a. Independent source -- ID can be admissible if it is reliable (because ID has independent source from tainted ID)

b. DP Test -- whether witness had picture of D in her mind before the police suggestiveness occurred, and whether that suggestiveness altered picture in any way.  Court must determine how clear witness' pre-ID picture was.

R. Reliability as Linchpin -- reliability is main factor in totality of circumstances test for determining admissibility of identification testimony (Manson v. Brathwaite)

FACTS:
UC buys drugs.  Gives description at station and other cop thinks he knows suspect.

Factors used in determining reliability

1. opportunity to view criminal at crime

2. degree of attention

3. accuracy of description

4. witness' level of certainty

5. time between crime and confrontation

Weigh the factors against the corrupting effect of the suggestive id.

The Screening and Charging Process


A.
Choices and the Charging Process
Reasons why there is less than full enforcement of the law

1. Overcriminalization (gambling, adultery)

2. Full enforcement would be too costly

3. Individualized justice

Factors involved in charging decision (ABA)

1. Reasonable doubt that suspect is guilty

2. Extent of harm caused by offense

3. Disproportion of authorized punishment in relation to particular offense or offender

4. Possible improper motives of complainant

5. Reluctance of victim to testify

6. Cooperation of accused

7. Likelihood of prosecution by another jurisdiction

B.
Background of GJ-- right to indictment by GJ is not incorporated to states

C.
The Charge of the Ground Jury (NJ)
1. Standard for indictment -- probable cause

2. Present in GJ -- prosecutor, ct. reporter, witness

3. Purpose of prosecutor -- legal advisor to GJ, but can't be present during voting

C. Procedures of the Grand Jury -- witness can disclose substance of GJ proceeding, but prosecutor and GJ can't (FRCP 6(e))
i. 16-23 members

ii. one can challenge the jury or indiv jurors

iii. need to appoint a foreperson and a deputy foreperson

iv. attorneys for gov, witnesses under exam, interpreters, and a stenographer may be present

v. all proceedings are to be recorded

vi. there is a rule of secrecy with several exceptions including gov attorneys and gov personnel assisting the attorney

vii. indictments must be sealed until D is in custody or been released pending trial

viii. Need the concurrence of 12 jurors to return an indictment

ix. Can’t serve more than 18 months unless such an extension is in the public interest

D. Other random GJ rules

b. racial discrim in selection of grand jurors is a valid ground for setting aside a criminal conviction

c. racial discrim in selection of grand jury foreperson does not require the reversal of a conviction

d. there is no obligation of secrecy on grand jury witnesses

e. lawyers in the civil division of the Justice Department do not get automatic disclosure of evid presented to the grand jury

f. Attorneys who conduct a grand jury investigation may use the evid when continuing to the trial phase of the dispute (civil)

E. GJ's Powers of Investigation -- GJ can subpoena anything that’s relevant to investigation

--
Evidence seized in violation of 4th amendment is admissible before GJ

--
Can assert 4th amendment privilege in GJ (as long as it meets coercion, testimony, and incrimination standard)

History of Right to Counsel


A.
Powell v. Alabama -- 6th amendment right to counsel requires state to provide effective assistance of counsel to capital defendants.  Effective assistance of counsel violates 14th's DP.

FACTS:
Black homeless men accused of raping white homeless women on a train. Judge appointed members of bar to represent Ds at arraignment. 8 of 9 men are convicted and sentenced to death. Lawyer who represented them met them on day of trial.

Betts v. Brady -- no incorporation of 6th amendment to states; case-by-case inquiry into fundamental fairness of proceeding

B. Gideon v. Wainwright -- Right to counsel is a fundamental right which is incorporated to states.  State must appoint counsel for indigents in felony cases

--
Betts overruled because its inconsistent with Powell
· Significant that state governments (22) argued that Betts should be overturned.

a. Indigence is not equivalent to destitution.  If an accused’s assets cannot be reduced to cash and cash is required, the present financial inability is present

b. D has the burden of establishing indigency

c. Statements about indigency cannot be used against D at trial

Right to counsel in Misdemeanor cases

Arsinger v Hamlin

--A person has a right to appointed counsel in any case in which he may be sentenced to jail.  

Actual imprisonment requirement: Scott v Ill

--Even though statute D was convicted under authorized a year of incarceration—D is not entitled to counsel

--Line drawn between imprisonment and other forms of punishment

4thA: The right of the people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.








� Note that Turley thinks stare decisis is dead, tracing the death to Rehnquist who said in a federalism case that he would reverse the case when the balance of the ct shifted.


� note that recent cases have upheld the use of peremptory challenges to strike Italians (too pro-D) and clergy (too community-oriented)


� large jury from which final jury is drawn


� final jury
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