	
	Arrest in Own Home
	Arrest in 3dP Home

	Need Search Warrant?
	Yes ( or illegal search
	Yes need PC that suspect in home of 3dP (3dP consent or exigent circum will also work)

	Need Arrest Warrant?
	Yes (absent exigent circum) ( but w/o it NOT illegal arrest as long as PC
	Depends


Temp Guests
Arrest warrant not req’d

Overnight Guests
Arrest warrant req’d

	Standing to object to Search?
	Yes
	No

	Standing to Object to Arrest?
	No-if PC
	Only if overnight guest


	
	Arrest
	Search
	Stop 
	Frisk
	Encounter

	Seizure: Gov’t intentionally blocks movement.  
	Yes, Seizure
	N/A
	Yes, Seizure
When reas, innocent person no longer feels free to leave AND  submits to authority.
	Yes, Search and Seizure

Can do protective search of suspect and area in reach.  
	Not seizure--
doesn’t implicate 4thA.
A reas person would feel free to leave.

	Standard
	Fair Probability OR Probable Cause that person arrested committed a crime [doesn’t give rights to home search]  
	Fair Probability OR Probable Cause that area searched contains evidence of a crime.  

Admin Searches
Reas. suspic., not particularized
	Fair Possibility OR Reasonable Suspicion of criminal activity.  

Need corrob of anon tip for reas suspicion [unless DUI/bomb].
	Reas. Fear for safety OR Reason. Suspicion of violent crime (almost auto) 

Need corrob of anon tip for reas suspicion. [unless DUI/bomb]
	None

	Examples
	-Forced movement to custodial area for interrogation or finger-printing
-Full sobriety test
	Admin Searches
-Border checkpts, Drug testing of gov’t ees [argue not search], DUI checkpoints.

-Inventory Searches [don’t require any suspicion]
	-Forced movement to crime scene for ID purposes

-Asking for id, license, dog sniff

-Fingerprinting in field

-Can use handcuffs/guns
	
	


	
	Exceptions to Warrant Requirement & Vehicles

	
	Automobile Exception: 
Police may search auto w/o warrant if PC to believe it contains evidence of criminal activity.
	Search Incident to Arrest: 
Upon arrest, automatic right to search all items near arrestee and car, if arrestee recent occupant of car

	Standard
	Probable Cause to Search ( PC evidence of criminal activity in car
	Probable Cause to Arrest

	Area can search
	Anywhere PC evidence of crime may exist (incl trunk)
	Automatic Grab area 

Passenger Compartment of Car IF arrest near car (not trunk) [w/o pc or warrant IF PC to Arrest]

	
	Can Use Auto Exception When

-No arrest or arrest not near car

-Search of car far removed from arrest, but PC of evidence

-Want to search trunk
	Can use
-To search passenger compartment and containers in vehicles [even if handcuffed]

CAN’T USE 
-TO SEARCH TRUNK

-When no arrest


	
	Due Process Clause
	4thA Exclusionary Rule
	Miranda Exclusionary Rule

	Constitutional Rule?
	Yes—Always excludes evidence.
Must be coercive police action:

False Promises of Leniency

False Documentary Evidence

Credible Threats of Violence against Suspect by Gov’t Agent  
	No, Leon. (Congr could overturn)
Excludes evidence IF 
(1) Def has standing to object to INITIAL search/seizure 
(2) Initial search/seizure was illegal 

(3) Initial search/seizure causally connected to subsequent intrusion. “fruits of poisonous tree.”  

No Standing
-Passengers in car no stdg to object to search

-Absent owner of car no stdg to object to stop

-Biz Associates, co-conspirators
-If no search (aerial overflight)

Standing
-Houseguests w/complete control

-Overnight guest stdg for arrest

-Passenger stdg to stop

-Absent car owner stdg to search
	Yes, under Dickerson.  
A confession made during a custodial interrogation is inadmissible unless suspect receives Miranda Warnings AND gives voluntary waiver of rights.




	Use and Transactional Immunity Defeats 5th A Privilege Agent Self-Incrimination

	Transactional:  Immunity as to those crimes about which you are testifying

	Use: Your own testimony won’t be used against you

	Can’t Use Immunized Testimony
	Can Use Immunized Testimony

	In later pros ( must prove wall of silence
	If Independent Source, Inevitable Discovery of Evidence

	Witnesses can’t hear it
	For Perjury

	To support affidavit
	

	For Impeachment
	


	Exceptions to Miranda Rule of Exclusion

	Can Use to Impeach
	Can’t Use to Impeach

	Can use Miranda Defective Statements to Impeach Def-Witness
	Involuntary Confessions

	Pre-Arrest Silence
	Post-Warning Silence

	Post-Arrest, Pre-Warning Silence
	

	

	Admissible After Miranda Violation
	Not Admissible After Miranda Violation

	Leads to Witnesses and Subsequent Info
	Defendant’s Miranda Defective Confession

	2nd Miranda-Valid Confession after Miranda Defective 1st Confession
	2nd Confession if derived from 1st Involuntary Confession

	Physical Evidence
	Police Intentionally Use “Cat of the Bag” Mentality Confession ( Mirandize ( Confession

	Voluntary Statements, even if Miranda Warnings not given.  
	

	

	Emergency Exception [If Immediate Need for Safety Purposes]

	Defendant’s responses to Pre-Miranda Questions that were asked for police safety purposes [ie any needles?]


	Miranda: Custody + Interrogation

	Custody: Person is deprived of freedom of action/movement



	Custody 
	Not Custody

	Arrest
	Focus of Investigation but appears voluntary

	Focus of Investigation in Inherently Coercive Atmosphere
	Prisoners IF freedom remains at status quo.

	Prisoners IF Freedom of Movement Further Diminished
	Accompanying officers to police station [Even if required to go bc on probation]

	Suspect brought to stationhouse against will
	Terry Stops

	More Likely Custody
	Less Likely Custody

	Strong arm/deceptive tactics during questioning
	Suspect informed that questioning was voluntary and he wasn’t under arrest [emphasis]

	Police dominated atmosphere
	Suspect possessed freedom of movement during questioning

	Suspect placed under arrest at termination of questioning
	Suspect initiated contact with authorities or Voluntarily acquiesced to questions

	
	Suspect released after interrogation [emphasis]

	Interrogation: (1) Express Questioning and (2) Functional Equivalent



	Interrogation/Functional Equivalent Words/Actions police should have known were reasonable likely to elicit incriminating response.
	Not Interrogation

	Confrontation w/Incriminating Evidence
	Booking

	Maybe Indirect Questioning
	Questions Pertinent to Custodial Procedures and Tests

	More Likely Interrogation: Direct Questioning
	Incriminating Statements made in officers presence w/o compelling tactics

	
	Appeal to Welfare of Others

	
	Less Likely Interrogation: Indirect Questioning

	
	Discussions with Undercover Agents


	
	Miranda Right to Silence
	Miranda Right to Counsel
	6thA Rt to Counsel

	Privilege
	Arises upon Custodial Interrogation

	Arises upon Custodial Interrogation


	Arises when Formal Charge

Prohibits deliberate elicitation of incriminating statements from a suspect who has been formally charged, in the absence of counsel.
Requires Counsel be present at line-up

	Invocation of Privilege
	Must be Clearly Invoked and Scrupulously Honored 
[can’t use tactics or evidence excluded]
	Must be Clearly Invoked

After invocation: Police can’t initiate interrogation UNLESS (1) Counsel present OR (2) Suspec leaves custody
	Need clear and unambiguous invocation of right to counsel (Edwards/Jackson)

	Waiver
	Must be Knowing and Voluntary

Conditional Waivers Must be Respected
	Must be Knowing and Voluntary 

Conditional Waivers Must be Respected
	Must be Knowing and Voluntary

	Waiver Valid if didn’t know atty tried to contact? 
	Yes—Waiver Still Valid.
	Yes—Waiver Still Valid. 
	No—Waiver NOT valid. 

	Post Invocation Waiver
	After invocation, can be waived if right to silence is “scrupulously honored” (cooling off period—2 hrs) Mosley
	ONLY Suspect May Initiate Communication AND Knowing/voluntary waiver
	Suspect initiated only.  




	Invocation Offense Specific
	Multi Factor Analysis Mosley (same subject matter?)
	NO—CAN’T ask about any other offense
	Yes—CAN ask about unrelated offenses [diff elements] IF knowing/voluntary waiver of MIRANDA rights.  

	Applies to undercover activity
	NO
	NO
	YES
Not permissible
Using suspects incriminating statements at trial

Permissible
-Statements could be used to convict others

-Statements could be used against def in UNRELATED trial

-Passive informants

-Non-gov’t informants


	Causes of Action

	State Tort Damages Suit
	42 USC §1983 [State Actors]
	Bivens [Federal Actor]

	*MAY* have state tort action IF state recognizes c/l or statutory causes of action for injuries related to a violation of the 4thA. 
(E.G.,privacy, trespass, false imprisonment, false arrest)
Magistrates who issue invalid warrants are immune from suit.
Every state actor will raise qualified immunity on summary judgment. [Citizen doesn’t recover unless law clearly established at time of conduct]
	A civil rights action under 42 USCA §1983 is available when state officers, acting under color of law, violate a constitutional right
Every state actor will raise qualified immunity on summary judgment.
Provides for atty fees for prevailing party
In order to hold gov’t entity liable, p must show that his injury resulted from entity’s custom or policy [If not, P must recover against indiv actor]
	If suing a federal actor, suing under Bivens
Civil damages suit brought to enforce the constitution.
In order to hold gov’t entity liable, p must show that his injury resulted from entity’s custom or policy [If not, P must recover against indiv actor]











