Criminal Procedure Outline
I. OVERVIEW AND INCORPORATION
-Legislative designation is what identifies an act as criminal (Allen v. Illinois; Kansas v. Hendricks legislature’s characterization crucial even though supposedly civil crime involved incarceration)
-Many of the roots of the procedural system come from the Constitution, specifically the Bill of Rights
-1960s, Warren Court began to incorporate more and more of the Bill of Rights guarantees into the 14th Am.
	Duncan v. Louisiana (SC 1968, p.10)

	Justice White:  The 6th Am. right to a jury trial is binding on the states through incorporation but Court fails to adopt total incorporation (which was Justice Black’s concurrence).


-Court has never adopted total incorporation, but instead uses the “fundamental fairness” approach (Palko and Adamson), whereby rights that are fundamental principles of liberty and justice which lie at the base of all our civil and political institutions are incorporated
a) For example, right to indictment by grand jury is not incorporated nor is the 7th Am. right to a jury trial incorporated for civil cases

Residual Protection Provided by the Due Process Clause: (1) Citizen can’t rely on a right to “due process” if a specific Bill of Rights guarantee would provide the same constitutional protection; (2) Where a specific Bill of Rights protection has traditionally regulated an area of criminal investigation or prosecution, and yet provides no protection in a particular case, unlikely that a citizen can rely upon a more general due process guarantee; (3) Independent protection under the Due Process clause remains viable where governmental activity has some purpose other than enforcement of the criminal law; and (4) Independent protection under the Due Process Clause remains viable even I criminal cases where no specific Bill of Rights guarantee has traditionally applied
THE FOURTH AMENDMENT

Searches and Seizures of Persons and Things

-Blob Machine: shows the person's body as an amorphous blob, while still revealing any weapons on the person. This was compared to a dog sniff, which can only reveal incriminating information rather than revealing both the crime and innocent side-details
-Naked Machine: showed the contours of a person's body in full detail along with any weapons they may be carrying.
I.  An Introduction to the Fourth Amendment
A. The Problem of Gathering Evidence
Fourth Amendment: The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.
B. The Basics of the Fourth Amendment



“The People” as Limiting Term
-In US v. Verdugo-Urquidez (SC 1990, p.33), D was a Mexican citizen, arrested by Mexican police and sent to the US for a drug trial.  After his arrest, US and MEX law enforcement conducted warrantless searches on D’s residences in MEX.  SC overruled lower courts and held that 4th Am. doesn’t apply to a search of property that is owned by a non-resident aliend and located in a foreign country.  Rehnquist asserted that “the people” was intended to refer only to a class of persons “who are part of a national community or who have otherwise developed sufficient connection w/ this country to be considered a part of that community.”




Searches Against Illegal Aliens in the US
-Based on opinions in Verdugo, it appears that a majority of the Court would hold the 4th Am. applicable to searches of illegal aliens conducted within the US




The Reasonableness Clause & the Warrant Clause
-Searches and seizures are presumed to be unreasonable unless carried out pursuant to a warrant BUT important exceptions to the presumptive warrant requirement have been created

-When there is an exception, only the reasonableness requirement will be satisfied

-In recent years, Court has explicitly invoked reasonableness clause as the predominant clause of 4th Am., most notably when the search or seizure serves “special needs”




Probable Cause
-Probable clause is the minimum showing necessary to support a warrant application




State Action Requirement
-4th Am. only protects against the gov’t and those acting in conjunction with it

-The protection is against all unreasonable searches and seizures conducted by gov’t officials regardless of the purpose of the investigation or the identity of the investigator

-No remedies are mentioned for violation of 4th Am. right


C. The Purpose of the Amendment
-4th Am. is more an expression of a philosophy that grew out of offensive Br. procedures prior to the revolution 
and was written into the fundamental law of the land by the Framers
-The case law, especially post-1960, suggests the Am. protects privacy


D. The Amendment and the Exclusionary Rule
-Two questions to consider when thinking about the 4th Am.: (1) Whether the Am. prohibits the kind of conduct described in the cases and (2) Whether evidence obtained by means of a 4th Am. violation should be available as proof in criminal trials and other proceedings

II.  Threshold Requirements for 4th Am. Protections: What’s a Search & What’s a Seizure

-Argued that in deciding whether a gov’t intrusion is a search or seizure, one should err on the side of the citizen b/c that would only mean the gov’t has to act reasonably


A. The Reasonable Expectation Test
	Katz v. US (SC 1967, p.37)

	Facts:  FBI had eavesdropped on D’s phone calls from a public phone booth via an electronic device.  Evidence from phone calls was used to convict D of wagering in S.D.Calif.  9th Cir. affirmed and stated that there was no 4th Am. violation b/c there was no physical entrance into the D’s occupied area.

Justice Stewart:  -4th Am. protects people, not places

-Overturn Olmstead and Goldman, hold that the gov’t’s listening to and recording the D’s words violated the privacy upon which he justifiably relied while using the telephone ooth and this constituted a search and seizure w/i the meaning of the 4th Am.  The fact that the electronic devive employed to achieve that end didn’t happen to penetrate the wall of the booth can have no const. significance

-With that in mind, gov’t failed to meet requirements of the 4th Am., so REVERSED

Harlan (Concurrence): -Understands the rule to be for 4th Am. protection: (1) A person has exhibited an actual (subjective) expectation of privacy and (2) that the expectation be one that society is prepared to recognize as reasonable
Black (dissenting): -The words of the 4th Am. do not cover this and the Court shouldn’t try to rewrite the Am. in order to bring into harmony with the times (4th Am. only protects persons, houses, papers and effects….)





Katz as a Two-Pronged Test
-First prong: the gov’t conduct must offend the citizen’s subjective manifestation of a privacy interest.  Second prong: the privacy interest invaded must be one that society is prepared to accept as ‘reasonable’ or ‘legitimate.’
a) Test comes from Harlan’s concurrence, and he later expressed misgivings about his own test in US v. White

B. Interests Protected by the 4th Am. After Katz
-There is no legitimate privacy interest in illegal activity

-Courts have found 3 legitimate interests that can be impaired by a gov’t intrusion: (1) Interest in being freem from physical disruption and inconvenience; (2) Certain info, even though not indicative of criminal activity, may be personal or embarrassing and there’s an interest in keeping it private; (3) 4th Am. prohibits unreasonable seizures of property as well as searches



Seizures and Searches Implicate Different Interests
-Can have one without the other, and the two are regulated independently by the 4th Am. (Texas v. Brown and Soldal v. Cook County); issue most prevalent where police efforts to detain someone are questioned as a seizure under the 4th Am.


C. Applications of Katz Principle
-Remember that there needs to be a search or seizure for the 4th Am. to even be applicable

1. Subjective Manifestation
-Individuals must take affirmative steps to protect their privacy interests; otherwise, a police investigation will not constitute a search, due to failure to satisfy the ‘subjective manifestation’ prong of Katz (US v. Bellina (4th Cir. 1981) where officer peered through D’s window on a ladder but was not considered a search b/c D didn’t attempt to cover his windows).
-Abandonment of property doesn’t trigger 4th Am. protection b/c it’s inconsistent with any subjective privacy or possessory interests

2. Open Fields
-Prior to Katz, Court had established an ‘open fields’ rule where police entry onto them was not regulated by the 4th Am. (Hester v. US (SC 1924))

a) In Oliver (SC 1984), open fields doctrine held to be consistent w/ Katz b/c a person doesn’t have a legitimate expectation of privacy in an open field.  Further, the Court noted that fences and no trespassing signs don’t effectively bar the public from viewing open fields.  Only the curtilage warrants the 4th Am. protections attached to the home.  Court took a literal approach of the 4th Am. to open fields’ cases.




Defining Curtilage: US v. Dunn (SC 1987)
-In Dunn, Court held that a barn located approximately 50 yards from the fence surrounding the residence of nearly 200 acres was outside the curtilage, therefore no search
-Justice White’s four factor test for curtilage: (1) the proximity of the area claimed to be curtilage to the home, (2) whether the area is included w/i an enclosure surrounding the home, (3) the nature of the uses the area is put, and (4) the steps taken by the resident to protect the area from observation by passersby

a) Even if property is w/i the curtilage a visual inspection of that property from outside the curtilage doesn’t constitute a search

3. Access by Members of the Public
-There is no search if the police obtain information that members of the public could obtain (e.g., walking on a public street or planes flying overhead)



a. Consensual Electronic Surveillance

-One contemplating illegal activities must realize and risk that his companions may be reporting to the police (US v. White (SC 1971) gov’t informer transmits D’s conversation to police)

a) Applied to video surveillance, as well (US v. Gonzalez (9th Cir. 2003) where hidden camera in mailroom was allowed b/c it was a quasi-public space at a public hospital)


b. Financial Records
-In Calif. Bankers Ass’n v. Shultz (SC 1974), Court allowed recordkeeping and reporting requirements imposed upon banks by Congress b/c depositors granted access to banks, precluding any legit expectation that the gov’t wouldn’t have the same access


a) Analysis here and in Miller supported analysis in support of PATRIOT ACT



c. Pen Registers
-In Smith v. Maryland (SC 1979), Court found that use of a pen register to record who D called was not a search b/c a person using a phone has no legit expectation of privacy b/c he turns info over to a 3rd party (the phone company)



Carnivore and Computers
-Carnivore is an electronic surveillance system that monitors a targeted user’s email, web browsing, and file transfer activity

a) In full collection mode, FBI admits it’s a search, in pen collection mode FBI argues it’s similar to pen register.  PATRIOT ACT allows pen collection mode.



d. Electronic Pagers
-If the pager is on when it is acquired, then no search in recording the numbers b/c in making the call to the pager,you disclose that info to another member of the public and assume the risk that the message would be received by whomever was in possession (Meriwether (6th Cir. 1990), but if the officer turns the pager on then that constitutes a search (Chan (N.D.Cal. 1993)


e. Trash
-Inspection of trash doesn’t involve the 4th Am. b/c you expose it to the public and therefore have no expectation of privacy b/c public has access to it (Calif. v. Greenwood (SC 1988)


a) Even when trash is near property it’s not a search (US v. Hedrick (7th Cir. 1991))

b) Shredded documents don’t make it a search either (US v. Scott (1st Cir. 1992))

-Principle has been applied to other cases involving waste



f. Public Areas
-B/c of Katz test, most acts conducted in public aren’t protected by the 4th Am.
-In Conn. v. Mooney (Conn. 1991), held that a homeless person had reasonable expectation of privacy in contents of duffel bag and box kept in public, distinguished from Greenwood b/c trash was left out to convey to a 3rd party

-In US v. White (9th Cir. 1989), not a search when officer saw D through a gap in bathroom stall b/c anyone could’ve seen through that and D shouldn’t have expected privacy



g. Aerial Surveillance
-In Calif. v. Ciraolo (SC 1986), Court holds that there wasn’t a search from aerial view of 1000 feet b/c it’s a public vantage point, even if D had restricted other views




Ordinary Overflights: Florida v. Riley (SC 1989)
-Surveillance of backyard from a helicopter at 400 feet is not a search, however 5 members of the Court agreed that the mere possibility of public access isn’t enough to render a privacy expectation unreasonable (that said, O’Connor found the helicopter example to be something the public ordinarily)



h. Manipulation of Bags in Public Transit
	Bond v. US (SC 2000)

	Facts:  Border patrol agent squeezed bags in the overhead compartment on a bus.  Squeezed Bond’s bag and noticed a brick like object.  Bond allowed the agent to open it, found drugs.   TC found for the gov’t, as did the AC.
Rehnquist:
-While passengers expect their bags to be handled, they don’t expect them to be felt in an exploratory manner
-Agent did feel in an exploratory manner and thus violated the 4th Am.

Breyer:

-How does squeezing differ from other treatment luggage is likely to receive?


4. Investigations That Can Only Reveal Illegal Activity
-An investigation is not a search if it can only reveal illegal activity

-In that vein, a canine sniff is not a search b/c it doesn’t expose non-contraband items (US v. Place (SC 1983))

a) That said, police held Place’s luggage too long (90min) before the dog arrived, and the Court found that that constituted an unreasonable seizure

-If a dog positively alerts, that must be used to obtain a warrant, cannot just open the luggage then (US v. Ludwig (10th Cir. 1993))

-If the dog just tears open the package with drugs, that’s ok b/c it’s a natural occurrence (US v. Lyons (8th Cir. 1992))
-Dog sniff of a person is equivalent to a Terry frisk if it makes contact w/ the person (US v. Garcia-Garcia (5th Cir. 2003)), otherwise it is not a search (US v. Reyes (5th Cir. 2003))

-Using dog sniff at a routine traffic stop is fine for the same reasons as above (Ill. v. Caballes (SC 2005))



Chemical and Other Drug Testing
-Warrantless chemical field testing allowed of powder obtained from package opened by FedEx b/c no privacy interest at stake b/c only contraband would be shown (US v. Jacobsen (SC 1984))

-That said, urine tests are a search b/c they could reveal more than just contraband and are intrusive and embarrassing (Skinner v. Railway Labor Execs Ass’n (SC 1989))
5. Use of Technology to Enhance Inspection


a. Thermal Detection Devices
	Kyllo v. US SC 2001 (p.65)

	Facts: Kyllo was suspected by authorities to be growing weed inside his house.  Agents used a thermal imaging device from outside the house (on the street) to scan his home.  They detected hot areas that they used, in conjunction with other evidence, to get a warrant to search the house.  Both the TC and AC held for the gov’t.  

Scalia (majority): -At the core of the 4th Am. is the right of a man to retreat to his home and be free from unreasonable gov’t intrusion
-Obtaining by sense-enhancing technology any info regarding the interior of the home that couldn’t otherwise have been obtained w/o physical intrusion into a constitutionally protected area constitutes a search – at least where as here the technology in question isn’t in the general public use

-Therefore, use of thermal imager was a search.  To hold otherwise would leave the homeowner at the mercy of advancing technology

-In the home, our cases show that all details are intimate (Karo and Hicks)

-The 4th Am. draws a firm line at the home

Stevens (dissent):-Heat waves, like aromas from a kitchen, or a lab, or an opium den, enter the public domain if and when they leave a building.  A subjective expectation that they would remain private isn’t only implausible but also surely not one that society is prepared to recognize


-While not ruled on yet, has been noted that a thermal scan of business might not face the same scrutiny as in Kyllo b/c the reasonable expectation of privacy in a business is less than in a home (US v. Elkins (6th Cir. 2003))
-In Caballes, Court distinguished Kyllo b/c the device in Kyllo could detect lawful activity (when you’re taking a bath or sauna), whereas a dog sniff would only detect illegal activity



b. Electronic Beepers



Tracking Public Moments: US v. Knotts (SC 1983)
-Beeper inserted into purchased chemical container signaled D’s location, Court found that the 4th Am. was not violated




More Beeper Issues: US v. Karo (SC 1984)
-Beeper installed in ether can to monitor its location when it was suspected for use in drug ops

-Justice White noted that placement of the beeper didn’t violate 4th Am. b/c DEA owned the container

-White then said that 4th Am. wasn’t violated in giving Karo the container w/ tracking beeper b/c no privacy interest was infringed, it only allowed for potential infringement and that isn’t enough
-Moreover, placement of the beeper didn’t constitute a seizure b/c no one’s possessory interest was interfered w/ in a meaningful way

-Any impairment of Karo’s privacy interests may have occurred by monitoring the beeper but not from its installation




Beepers in the House
-The Court said it was a 4th Am. violation in Karo, though, to monitor the beeper and the property it was connected to when it had been withdrawn from public view and taken into the house

-In dissent, Justice Stevens thought the beeper constituted a seizure b/c it’s installation profoundly affected the character of the property

-O’Connor noted in concurrence that a homeowner might not be able to claim that his privacy rights are violated if allows a 3rd person to enter the home w/ property that contains a beeper

a) In US v. Jones (4th Cir 1994), the court relied on that reasoning to tolerate post office bugging it’s own mail pouch to see if an employee was stealing it




c. Other Sensory Enhancement Devices
-Use of a telescope to see activities not visible with the naked eye in a suspect’s apartment invades a person’s reasonable expectation to privacy (US v. Tarborda (2d Cir. 1980)
a) Not the case if suspect had otherwise exposed himself to public view (US v. Lace (2d Cir 1982))

-No violation where agent overhears conversation in adjoining hotel room through a pre-existing hole in the wall (US v. Mankani (2d Cir. 1984))

-Use of artificial light to illuminate an area doesn’t count as a search (TX v. Brown (SC 1983))
6. Investigative Activity Conducted by Private Citizens


a. Private Activity
-4th Am. is intended to regulate state actors, not implicated where a private citizen does the search or seizure (Burdeau v. McDowell (SC 1921))

-4th Am. does apply if a private individual is acting as an agent for the gov’t (US v. Walther)
-If the private person believed at the time of a search or seizure that her action had been explicitly or implicitly requested or required by police or other gov’t agents, who had reason to know that their actions might well give rise to such belief or that such belief existed, then that will come w/i the 4th Am. (Skinner v. Railway Labor Execs Ass’n (SC 19890)



b. Gov’t Investigative Activity Subsequent to Private & Other Legal Searches
-When gov’t agents follow up on a private search, a partial invasion of privacy by the private person cannot automatically justify a total invasion by the gov’t (Walter v. US (SC 1980))
-Agents are allowed to reopen something if the private person has already done so (US v. Jacobsen (SC 1984))

-Jacobsen principle different when applied to the home.  When confronted w/ a police search of a home that extends no further than a previously conducted private party search, court must determine whether the homeowner or occupant continues to possess a reasonable expectation of privacy after the private search, must look to whether private party’s risk of intrusion was foreseeable (US v. Paige (5th Cir. 1998))

-Resealing a container that was lawfully searched for the purposes of a controlled delivery doesn’t restore the lawfully invaded privacy rights (Ill. v. Andreas (SC 1983)

7. Foreign Officials
-Evidence obtained by foreign police officials from searches conducted their country is generally admissible regardless of whether the search complied w/ the 4th Am.
a) One exception is if the foreign search or seizure was so extreme that they shock the judicial conscience.  Another is when US officials have a substantial role in the action.  (US v. Barona (9th Cir. 1995))

8. Jails, Prison Cells, and Convicts
-A prisoner has no constitutionally protected expectation of privacy in his cell or in papers or property in his cell (Hudson v. Palmer (SC 1984))

a) At best, prisoners hade a reasonable expectation of privacy of diminished scope and that strip searches and body cavity searches of pretrial detainees after contact visits were governed by the 4th Am. (Bell v. Wolfish (SC 1979)

9. Public Schools and Public Employees
-Students do have legitimate expectations of privacy in their possessions they take to school (NJ v. T.L.O (SC 1985))
-Slightly less clear when it comes to workers, but they certainly have expectation of privacy when it comes to their desks and file cabinets (O’Connor v. Ortega (SC 1987))

III. The Tension between the Reasonableness and Warrant Clauses


A. The Importance of the Warrant Clause Generally
-A search and seizure in some circumstances is presumed to be unconstitutional if no prior warrant is obtained, but in many other circumstances the prior warrant is unnecessary to justify a search or seizure

B. The Reason for the Warrant Requirement
	Johnson v. US SC 1948 (p.86)

	Facts:  Officer received info from a CI, who was also a known narcotic user, that unknown persons were smoking opium in a hotel.  Officers went to the hotel and recognized the strong odor of opium in the hallway.  This led them to a room where they knocked, there was some delay, and then D answered and denied any opium smell.  The police then searched the room and found opium and smoking devices.

Jackson (majority): -Point of the 4th Am. is to allow neutral and detached magistrates to draw necessary inferences from evidence

-When right of privacy is to yield to right of search, that is to be decided by a judicial officer

-Lack of a warrant here is devastating b/c there wasn’t probable cause (PC) to arrest until the search


C. The Function of the Warrant Requirement

-Deters unnecessary gov’t interference and despotism

-Proof requirement for obtaining a warrant is PC

-PC must be shown by persons willing to swear to or affirm the truth of their statements and to be held accountable for their representations

-The specificity requirement implies that the gov’t can only interfere with those persons, places or things that it has shown a valid interest in.  Moreover, specificity may show whether a search or seizure is reasonable or excessive to a magistrate

-Requirement of a magistrate establishes a neutral observer

-That said, warrants are overwhelmingly approved (judges are largely rubber stamps)
IV. Obtaining a Search Warrant: Constitutional Prerequisites


A. Demonstrating PC


1. Source of Information on Which PC is Based
-4th Am. mandates a showing of PC as justification for a search warrant

	Spinelli v.United States SC 1969 (p.91)

	Facts: D convicted of traveling to St. Louis to partake in illegal gambling.  Warrant application noted that a CI reported that D was involved in illegal activity, was a fundamental part of the warrant application.

Harlan (majority): -Aguilar left a two part test for determining the credibility of a CI in a warrant application: (1) Application has to set forth underlying circumstances necessary to enable the magistrate independently judge validity of CI’s info and (2) affiant-officers must support their claim that the CI is credible

-No reason was offered to the magistrate that CI was reliable

-Nothing offered for point (1) either

-In this case, the CI’s tip was not sufficient to provide a basis for PC

White (concurrence): -Unsupported assertion or belief of an officer doesn’t satisfy PC

Black, Fortas, and Stewart (dissent): -Nothing in the Constitution requires facts to be established to this degree of certainty


-In Draper (SC 1959), CI described in detail D’s activity and his clothes



Applying Spinelli
-A police officer is presumed to be honest when making an ffidavit

-If an officer is relying on someone else’s info, must make 3 determinations: (1) Who is the source and is he reliable? Reliability (2) What are the bases and details of the source’s knowledge? Credibility, and (3) Assuming reliability, is there enough to establish PC?

-If the source isn’t known to be reliable, can establish that by corroborating CI’s information (like in Draper)
-Spinelli addresses warrant applications based on tipsters or CI’s 

2. Rejection of a Rigid 2 Prong Test
-Gates did away with the two-pronged test of Aguillar and Spinelli

	Ill. v. Gates SC 1983 (p.98)

	Facts: Police received an anonymous handwritten letter that said Lance and Susan Gates sold drugs.  It said “they buy in drugs in Florida.  Sue drives her car their, leaves it loaded with drugs, then Lance flies down and drives it back, while Sue flies black.  Sue plans to drive down May 3 with a trunk load of $100k drugs, and they have that many drugs in their basement.”  Police followed the tip.  Found that Lance was flying down May 5th and that they drove the car back together.  Police got a search warrant and busted them.  Ill. courts suppressed the evidence b/c they found the affidavit supporting the warrant to lack PC.

Rehnquist (majority):-A totality of the circumstances approach rather than a rigid two-prong test is better for treatment of PC
-A deficiency in one area may be compensated for by a strong showing in another

-An affidavit must provide the magistrate w/ a substantial basis for determining the existence of PC
-Here the magistrate relied on an anonymous letter that was corroborated in major part by an agent

-Reliability of the informant in this case became less significant after independent corroboration

-Therefore, Ill. courts are reversed

White (concurrence): -Unwilling to overrule Aguilar and Spinelli

Brennan and Marshall (dissent): -Need some assurance that info is coming from a reliable or credible person

-(Stevens and Brennan dissent) The letter had too many discrepancies w/ what went down


-According to US v. Morales (5th Cir. 1999), Gates totality of the circumstances test includes four factors: (1) nature of the information, (2) whether there has been an opportunity for the police to see or hear the matter reported, (3) the veracity and the basis of knowledge of the informant, and (4) whether there has been any independent verification of the matters reported through police investigation



The Function of Corroboration After Gates
-Biggest effect of Gates is its more permissive view of the nature and extent of corroboration necessary to shore up a defective tip

a) In US v. Peyko (2d Cir. 1983), an anonymous tip that D was receiving weekly delivery of drugs by FedEx along w/ an investigation that D had been using FedEx regularly was enough to provide PC to seize a FedEx package

b) Contrast that w/ US v. Leake (6th Cir. 1993), where tip that a guy smelled marijuana smoke in a basement was not enough b/c there wasn’t enough detail and the corroboration by police showed nothing out of the ordinary



Gates Applied: Mass. v. Upton (SC 1984)
-Court reiterates that it rejected “hyper technical” two-prong test
-In the instant case, state supreme court judged bits and pieces of info in isolation and didn’t grant any deference to the decision of the magistrate to issue a warrant, when it should “merely decide whether the evidence viewed as a whole provided a ‘substantial basis’ for the magistrate’s finding of PC”


a) Gates rejected de novo PC determinations after the fact

3. The Citizen Informant
-Identified citizen informants are considered reliable b/c they’re presumed to be motivated by ‘concern for society’ or their own safety whereas paid informants and anonymous informants are presumed unreliable
4. Accomplices 
-Confession of a co-participant is itself sufficient to establish PC – no corroboration required (US v. Patterson (4th Cir. 1998))

5. Quantity of Information Required for PC
-Somewhere between “less than evidence, which would justify conviction,” and “more than bare suspicion,” PC is satisfied (US v. Prandy-Binett (DC Cir. 1993) guy caught w/ a brick of cocaine in Union Station where police acted with little info other than their intuition)
a) The duct-taped rectangular block signaled drugs just as surely as if it was written on the tape to a trained officer, like the one here

-Officers must not be aware of the specific crime an individual is likely committing, it’s enough that they have PC to believe D has committed one, even though they can’t be sure which one

-Dissent vigorously disagrees and that the officers couldn’t have made a reasonable inference about D’s activities from what they saw and instead were engaged in racial profiling




PC to Arrest
-PC to search is determined by whether there is a fair probability that the area or object searched contains evidence of a crime
-PC to arrest is determined by whether there’s a fair probability to believe that the person arrested has committed a crime


a) May have PC to do one but not the other

-In arrest context, fair probability usually an issue when police know that a crime’s been committed but aren’t certain a suspect was the perpetrator
-In US v. Valez (2d Cir. 1986), D was arrested and found w/ drugs even though he was the not the target of the sting operation that led to his arrest.  While Valez claimed that his arrest lacked PC, the court held the description leading to his arrest was not overly general (D had facial hair suspect didn’t) b/c D matched all the details of the description and was w/i the vicinity of the drug sale
a) Dissent argues that it would be like identifying a suspect on Wall Street as white, 30ish, in a suit, with a briefcase (i.e., anyone could be arrested)

-On the other hand, in US v. Kithcart (3d Cir. 1998), there wasn’t PC to arrest and search D b/c the mere fact that D was a black male and two perpetrators were also black males is not enough



Mistaken Arrests
-PC to arrest (or to search) can exist even though the police are mistaken in believing that the person arrested committed a crime

a) Question for PC is not accuracy but rather fair probability



Probabilities with Multiple Suspects
	Maryland v. Pringle SC 2003 (p.120)

	Facts: Three guys pulled over in a car for speeding.  Driver consented to a search, which yielded cash and cocaine.  The 3 men didn’t answer the officers’ questions and were all arrested.  Pringle later confessed it was his and said the other two guys didn’t know about it.  The MD AC stated that absent specific facts tending to show Pringle’s knowledge and dominion or control over the drugs, “the mere finding of cocaine in the back armrest when Pringle was a front seat passenger in a car being driven by its owner is insufficient to establish PC for an arrest for possession.”
Rehnquist (majority): -A warrantless arrest of an individual in a public place for a felony, or a misdemeanor committed in the officer’s presence, is consistent w/ the 4th Am. if the arrest is supported by PC
-We think it an entirely reasonable inference from these facts that any or all three of the occupants had knowledge of, and exercised dominion and control over, the cocaine.  Thus a reasonable officer could conclude that there was PC to believe Pringle committed the crime of possession of cocaine, either solely or jointly

-Instant case different than Ybarra v. Ill., where search warrant didn’t permit body searches if all of the tavern’s patrons and that the police couldn’t pat down patrons w/o individualized suspicion.  Here, just 3 guys in a car, not a public tavern.





PC for an Arrest Different from the Charge D was Arrested for
	Devenpeck v. Alford SC 2004 (p.123)

	Facts: Alford pulled behind a disabled vehicle on the highway.  Cop pulled up, and Alford jumed in his car and drove away.  Based on statements from people at the scene, cops thought Alford was impersonating police, so he was later pulled over.  When asking him questions, they noticed Alford was recording the conversation, and he was arrested for violating a privacy law.  The charge was dismissed but Alford filed a § 1983 claim for arrest w/o PC.

Scalia (majority): -Our cases make clear that an arresting officer’s state of mind is irrelevant to the existence of PC

-No requirement that offense establishing PC must be closely related to and based on the same conduct as the offense identified by the arresting officer at the time of arrest

-Subjective intent of the arresting officer, however it is determined, is simply no basis for invalidating an arrest

-There is no rule that requires a police officer to inform a person for the reason for his arrest at the time he is taken into custody 


6. Collective Knowledge
-Arresting officer need not have independent knowledge of the arrestee’s criminal activity; same rule applies in warrantless cases (Whiteley v. Warden (SC 1971))
7. Staleness of Information

-Problem in assessing PC can be if the officer’s info is dated
-In US v. Harris (11th Cir. 1994), the court said it considers staleness on case-by-case basis, looking at the maturity of the info, nature of the suspected crime (discrete crimes or ongoing conspiracy), habits of the accused, character of the items sought, and nature and function of the premises to be searched

8. 1st Am. Concerns
-An application for a warrant authorizing the seizure of materials presumptively protected by the 1st Am. should be evaluated under the same standard of PC used to review warrants generally (NY v. P.J. Video (SC 1986) warrants authorizing the seizure of adult tapes from a video store were supported by PC to believe that the tapes were pornographic)
B. PC, Specificity, and Reasonableness


1. The Things that can be Seized
-Until 1967, Court held that 4th Am. prohibited the gov’t from searching/seizing anything other than the “fruits and instrumentalities” of a crime (so couldn’t go after mere evidence)
	Warden v. Hayden US 1967 (p.128)

	Facts: MD court convicted D of robbery.  Evidence seized during a search of D’s home included his clothing, a cap, jacket, and trousers.  4th Cir. reversed claiming that those items were not subject to seizure b/c they only had evidentiary value.
Brennan (majority): -Nothing in the 4th Am. supports the distinction b/w mere evidence and instrumentalities, fruits of crime, or contraband

-Must be some nexus for the item seized and criminal behavior.  PC must be examined to believe that the evidence sought will aid in a particular apprehension or conviction


-The Court’s decision greatly expands the search power
2. PC as to Location of Evidence
-Critical element is reasonable cause to believe that the specific things to be searched for and seized are located on the property to which entry is sought (Zurcher v. Standford Daily US 1978)

a) It follows that PC doesn’t automatically exist to search a person’s home just b/c he is involved in a crime (US v. Lalor 4th Cir 1993)
3. Searches of Non-Suspects’ Premises
-Police can have PC to search premises for evidence even if the person is not suspected of a crime (Zurcher v. Standford Daily US 1978)
a) Key question is whether there’s PC to believe that evidence of a crime will be found at the place to be search (Justice White)




Law Office Searches
-Certain states (MN, WI) give law office greater protection, requiring that the attorney must be suspected of wrongdoing or threaten destruction of records for his office to be searched

-No extra protections for lawyers if there’s PC to believe that lawyers are engaged in criminal activity unrelated to representing clients (US v. Czuprynski 6th Cir. 1995)

-Criminal enterprise doesn’t exempt itself from a search warrant by conducting its business and keeping its records in its lawyer’ office (National City Trading Corp. v. US 2d Cir. 1980)

4. Describing the Place to be Searched
-Warrant clause requires a particularized description of the place to be searched




Function of the Particularity Requirement
-Protections of the particularity requirement: (1) controls discretion of an officer who lacks knowledge of the warrant’s underlying facts; (2) particular description in warrant establishes a specific record of PC as to the location prior to the search; and (3) prevents officer from using the warrant as a blank check to expand a search by relying on a general description




Reasonable Particularity
-The 4th Am. requirement is for reasonable particularity (A warrant can’t describe an entire building when cause is shown for searching just 1 apartment (Moore v. US DC Cir. 1972))

-Warrant authorizing search of a 3rd floor apartment when there turned out to be two apartments, entered the wrong but still found contraband leading to an arrest.  Court, led by Justice Stevens, found the description in the warrant to be sufficiently particular b/c conduct of officers must be judged in lights of the info available to them at the time of action.  (MD v. Garrison US 1987)
-In US v. Johnson (7th Cir. 1994), warrant held to be particular enough where it allowed search of a duplex where officers knew there were multiple dwellings

-Ultimate question is whether rthe place to be searched is described w/ sufficient particularity to enable executing officer to locate and ID the premises w/ reasonable effort, and whether there’s any reasonable probability that another premise might be mistakenly searched (US v. Pelayo 6th Cir. 2002)




Wrong Address
-Wrong address is not fatal if description is particular enough to avoid the wrong place being searched (Lyons v. Robinson 8th Cir. 1985)

-Wrong address without particular enough information won’t fly, though (US v. Ellis 11th Cir. 1992)




Breadth of Place to be Searched
-Warrant to search premises will cover a garage/detached shed/vehicles w/i the curtilage

-Generally anything could be searched (including another person’s property) so long as the property could contain the items described in the warrant (can’t look in the oven for a hippo)

5. Particularity for Arrest Warrants
-An arrest warrant must describe the person to be seized w/ sufficient particularity (a warrant authorizing the arrest of John Doe a/k/a Ed is overly broad)

6. Describing the Things to be Seized
	Andersen v. Maryland US 1976 (p.139)

	Facts: Andersen was a lawyer involved in real estate who came under investigation and was found to commit fraud.  Got warrant to search his law office and another office.  Andersen claims the warrants were too general b/c even though they had exhaustive/descriptive list, they included a catch all provision at the end.
Blackmun (majority):-Read the warrant as authorizing seizure of evidence relating to the crime at issue, accordingly they weren’t overly broad.
Brennan (dissent): Can’t look at these warrants in hindsight, must look at how officers would’ve read them and they’re too broad





Searches of Computers
-A search of a computer will, by necessity, be extensive b/c a criminal can easily mislabel a folder (US v. Adjani 9th Cir. 2006)



Reasonable Particularity
-Particularity question w/ respect to items seized comes down to reasonableness

a) Reasonableness inquiry takes into account how much an officer would be expected to know about the property in the course of obtaing PC to seize it (US v. Fuccillo 1st Cir. 1987)

-Warrant for “stolen mail” in case where postman suspected of stealing mail was particular enough (US v. Strand 8th Cir. 1985)




Severability
-Even if a clause in the warrant is too broad, the defect will not ordinarily taint the entire search

a) So can sever a catch-all provision if the rest of the warrant is descriptive enough (US v. Brown 10th Cir. 1993)
7. Reasonableness and Warrants
-In Zurcher, Court left open possibility that a search can be so extreme/intrusive that it would be unreasonable even w/ a warrant and PC

-This has happened in few cases, and they are usually medically related, such as requiring surgery to remove evidence (Winston v. Lee US 1985)
-Some magistrates might not issue warrants for traditionally sacred areas (the bed, private porno material); others might find warrants too broad even though there is PC and particularized description (e.g., seize all books and records)
8. Details of the Warrant
-FRCrim.P. 41(e)(2) sets forth the info that must be included in the warrant (execute w/i 10 days, during daytime unless authorized otherwise, etc)

9. Anticipatory Warrants
-A warrant isn’t invalid just b/c it’s contingent on a future occurrence (US v. Grubbs US 2006)


a) Must have PC that the triggering event will occur

10. “Sneak and Peek” Warrants
-FRCrim.P. 41(f)(1)(C) requires executing officer to give a copy of the warrant to the person whose premises will be searched.  But that notice can be delayed until after the search if authorized by statute (See the PATRIOT Act)

-To get a sneak and peek have to show that notice would have an adverse result (e.g., physical risk, flight from prosecution, etc)

C. Executing the Warrant


1. Knock and Announce Rule
-Have to knock and announce when executing a warrant; protects safety, privacy, and needless destruction of private property (US v. Contreras-Ceballos 9th Cir. 1993)




Constitutional Basis of Knock and Announce Requirement
-In Wilson v. AK (US 1995), Court found that knock and announce rule is excusable under certain circumstances (e.g., hot pursuit, risk of destruction of evidence, and safety of the officers)




Refused Admittance
-Officer can break open premises if he has announced his authority and purpose and is refused admittance
a) Waiting 12 seconds w/ no response warranted breaking into premises in US v. Knapp (10th Cir. 1993); 3 seconds too short in US v. Moore (10th Cir. 1996)

-Time to wait before breaking in depends on circumstances such as time of day

2. Exceptions to the Notice Rule



No Breaking
-Entering when the door is already w/o knocking and announcing isn’t a breaking (US v. Remigio 10th Cir. 1985)

a) Don’t need to knock and announce on a door leading to common hallway b/c no expectation of privacy there
-Officer can also trick homeowner into opening the door and not violate knock and announce rule b/c there’s no breaking (US v. Contreras-Ceballos 9th Cir. 1993, officer pretended he was w/ FedEx)




Emergency Circumstances: Richards v. WI (US 1997)
-WI Supreme Court allowed for a per se exception to the knock and announce rule for felony drug case.  The Court rejected per se exigent circumstances exception knock and announce rule b/c of risk of overgeneralization and slippery slope
-To justify no-knock entry, police must have reasonable suspicion that evidence will be destroyed/risk of safety/etc (lower standard than PC)




No-Knock Warrants
-Can issue no-knock warrant when there are reasonable grounds to expect futility or other exigency exists (US v. Banks US 2003)

-If police had no-knock warrant, D has burden of showing it was improper; if there is just general warrant and there’s no-knock then gov’t has burden of showing they were justified



No-Knock Entries & Destruction of Property: US v. Ramirez (US 1998)
-Officers had no-knock warrant and caused a lot of destruction, Court found that officers are not held to a higher standard when a no-knock entry results in the destruction of property
a) Compare to Mena v. City of Simi Valley (9th Cir. 2000) where officers violalted 4th Am. for unnecessarily breaking property and stating “I like to destroy stuff, it’s cool”
3. Exigent Circumstances After Knocking
-After a certain amount of time, depending on the circumstances, can assume evidence being destroyed or other exigent circumstance




Does Violation of Knock & Announce Justify Exclusion
-In Hudson v. MI (US), Court narrowly held that a violation of the knock and announce requirement doesn’t justify exclusion of evidence found in the subsequent search of the premises (knock and announce doesn’t protect interests implicated by exclusion of evidence, which would be gov’t seeing/taking evidence)
4. Timing and Scope of Execution



Destruction and Excessiveness
-Cannot go to extremes when less intrusive measures are available to search (Buckley v. Beaulieu ME 1908)




Use of Distraction and Intimidation Devices
-Use of a flash bang grenade not unreasonable considering D was involved w/ drugs (US v. Meyers 10th Cir. 1997)




Unnecessarily Intrusive Searches
-In Hummel-Jones v. Strope (8th Cir. 1994), concerned that nurse operating alternative birth clinic w/o a license.  Raided the place at 2AM, disturbing Hummel-Jones who had just given birth.  Court found that it was so excessive that it rendered the search unreasonable.  



When is the Search Completed? And Presence of the Warrant
-Must terminate a search when all of the materials described in the warrant have been found

-While officers are required to serve a copy of the search warrant, doesn’t have to happen before the search is done



5.  Enlisting Private Citizens to Help Search



Unwilling and Willing Assistance
-Upon showing of PC, a district judge had power to order an unwilling telephone company to assist the gov’t in installing pen registers, so can compel a private person to act (US v. NY Tel Co, US 1977)
-Allowed to get help but can’t have someone do something police wouldn’t be allowed to
6. Media Ride Alongs
-Media observation of executing a warrant (even if not made public) violated 4th Am. in Wilson v. Layne (US 1999)


a) Actions must be related to the objectives of the authorized intrusion

b) This suit was for monetary damages, exclusionary rule not implicated, though US v. Hendrixson (11th Cir. 2000) held that media presence wouldn’t lead to exclusion b/c search wasn’t expanded beyond its proper scope

D. The Screening Magistrate
-Need some separation b/w executive branch/law enforcement and magistrates for them to be neutral and detached (Coolidge v. NH US 1971)

-Magistrate paid a fee for issuing a warrant considered neutral and detached (Connally v. GA US 1977)

-Magistrate must read the warrant before approving it unless he is just a rubber stamp

-Magistrates don’t need judicial training (Shadwick v. Tampa US 1972)

-Magistrate doesn’t need to give reasons for finding PC or for rejecting warrant application

V.  To Apply or not Apply the Warrant Clause

-Certain circumstances overcome presumption of unreasonableness when there isn’t a warrant


A. Arrests in Public and in the Home


1. Standards for Warrantless Arrests

-Can arrest w/o a warrant if officer has reasonable cause to believe that such person has: (1) committed a felony; (2) a misdemeanor and the officer has reasonable cause to believe that that person will not be apprehended or may cause human or property damage w/o immediate arrest; and (3) a misdemeanor (even petty one) in the officer’s present (§ 120.1 of ALI Model Code)

2. Arrest vs. Summons
-In Atwater v. City of Lago Visto (US 1973), Court adopted bright-line rule that a custodial arrest is always reasonable if the officer has PC of a criminal violation.  Atwater was arrested for seat belt violation that was punishable by only a fine.  So an officer doesn’t need a summons to arrest, even for minor offenses if the state authorizes a custodial arrest for the defense.


a) Decision to proceed w/ arrest or summons is at officer’s discretion

3. The Constitutional Rule: Arrests in Public
	US v. Watson (US 1976) p.169

	Facts: Watson arrested in through use of an informant.  After arrest, allowed officers to search his car to look for stolen credit cards, the police found two cards under his floor mat.  Watson argued the arrest was illegal b/c there was no warrant.  AC agreed w/ Watson because there were no exigent circumstances to justify keeping him arrested after no cards found on his person.

White (majority): -AC court wrong; warrantless public arrests based on PC are authorized by Congress

Marshall (dissent): -Why would we allow an arrest based on PC but with no warrant when we wouldn’t allow a search or seizure under those circumstances  


-Can’t use deadly force to prevent a felon’s escape unless it’s necessary to prevent the escape and there’s PC that felon poses a threat of death/serious injury to public (TN v. Garber US 1985)
-All claims of excessive force in the making of an arrest are to be governed by 4th Am. standards of reasonableness (consider severity of crime, threat posed, and type of resistance) (Graham v. Connor US 1989)


a) Police aren’t required to use the least intrusive degree of force possible

4. Protections Against Erroneous Warrantless Arrests
-If a person is arrested w/o a warrant, he’s entitled to a prompt post-arrest assessment of PC by a magistrate.  However, the state need not provide the adversary safeguards associated w/ a trial (Gerstein v. Pugh US 1975)
	County of Riverside v. McLaughlin US 1991 (p.176)

	Facts: Determine what is prompt under Gerstein.  In this case, may take 5-7 days while P wants it to be 36 hrs for PC determination, AC sides with P.

O’Connor (majority): -48 hours is an appropriate time, beyond that gov’t has burden to show there wasn’t an unreasonable delay

Scalia (dissent):-Must have determination as soon as arrest completed and magistrate could be procured; 24 hour time limit is appropriate time for that


-Possible that brief detentions (less than 2 hours) can be unreasonable depending on the situation
-Not clear what the remedy is for a McLaughlin violation

5. Arrests in the Home
-Exception to the warrant requirement for public arrests doesn’t extend to the home (Payton v. NY US 1980)

a) An arrest warrant founded on PC carries the authority to enter a dwelling in which suspect lives when there is reason to believe the suspect is home (limited power though)

-Officer executing the arrest warrant gets to determine whether there’s reason to believe the suspect is within the home

-Circuit split over whether reason to believe is less than PC or is PC

-Entranceway to a common hallway not included as home, would be considered an arrest in public (US v. Holland 2d Cir. 1985)

a) Some courts have held that if D is ordered to answer the door/get into public the arrest occurs in the home
b) Some courts have held that if the officer doesn’t enter the home, then arrest made in public (so he can stand outside the door and tell D he’s arrested)
c) Police can wait outside the home for hours and then arrest w/o warrant (US v. Bustamante-Saenz 5th Cir. 1990)
-Split on whether arrest of homeless can violate Payton; some courts say no b/c homeless live in public others argue that must be sensitive to homeless person’s privacy even in public spaces
-Protections against warrantless intrusions into the home apply w/ equal force to a properly rented hotel/motel room during rental period (US v. Morales 8th 1984)
-Search warrant must be obtained to look for a suspect in the home of a 3rd party, absent exigent circumstances or consent (Steagald v. US US 1981)

a) Only 3rd party homeowner can object to search, not the person who is seeking to be arrested

-An arrest warrant is required under Payton to arrest a person who is an overnight guest in the home of a 3rd party (MN v. Olson US 1990)
-Temporary visitors don’t have the same expectation of privacy that overnight guests do (MN v. Carter US 1998)

a) Justices became deeply involved in debating degree of guests

6. Material Witness
-Police have power to arrest and detain a material witness to a crime under certain circumstances


a) Some concern over abuse of this based on US v. Awadallah (2d Cir. 2003/ 9-11 case)

7. Enemy Combatants
-Gov’t detains enemy combatants w/o making a showing to a civilian court that there’s PC for detention


B. Stop and Frisk


1. Stop and Frisk Established
	Terry v. Ohio US 1968 (p.191)

	Facts: Experienced cop noticed two men seemingly scoping out a place.  Through observation, officer though something didn’t seem right.  Officer feared they might have a gun, approached them, they mumbled something, and he patted the men down.  On Terry he found a gun and removed it.  Officer said he only touched outer garments of the men and only patted them down to see if they had weapons.  AC found for the cop b/c he did this for his own protection.

Warren (majority): -Whenever a cop stops someone, he has seized them, seizure happened here

-Reasonableness of seizure/search depends on whether officer’s action was justified at its inception and whether it was reasonably related in scope to the circumstances which justified the interference to begin with

-This isn’t subject to Warrant Clause, rather tested by 4th Am.’s general proscription against unreasonable searches/seizures

-To justify intrusion, officer must be able to point to specific/articulable facts that warrant it

-Officers have to protect themselves even where they may lack PC for arrest

-Test is whether reasonably prudent man in the circumstances would be warranted in the belief that his safety or that of others was in danger

-Sole justification for this type of search is protection of officers and others nearby, intrusion must be related to that (can’t do this to preserve/find evidence)


-In Adams v. Williams (US 1968), informant tips off cop that D in car w/ drugs and a gun in his waistband.  Cop taps on the window, it is rolled down, and immediately reaches in and removes the gun from the waistband.  Court held that informant’s tip was enough for a stop, though maybe not for a narco arrest or search warrant, and that the search for the gun was a reasonable protection of the cop’s safety.  Search supportable not based on Terry but based on PC.

-In Pennsylvania v. Mimms (US 1977), cops pulled D over for a traffic violation.  When he stepped out of the car had a bulge in jacket, cops thought it was a gun and patted him down.  Court held allowed under Terry b/c the doctrine gives cops a right to order someone out of a car.

a) Mimms rule applies to passengers (MD v. Wilson US 1997)

-When a car’s windows are heavily tainted, cops can open a door and look inside to watch out for their safety (US v. Stanfield 4th Cir. 1997)

-In NY v. Class (US 1986), officer allowed to reach into car to obtain vehicle ID number at which point he saw a gun.  Reasoning was that VIN is a significant regulatory thread.  

-Police officers w/ a search warrant for a home can require occupants of the premises to remain while the warrant is executed due to risk of flight or wrecked evid. (MI v. Summers US 1981)

a) Can even handcuff and detain a person during  a warranted search (Muehler v.Mena US 2005)
2. When Does a Seizure Occur?  The Line Between Stop and Encounter
-A person has been seized only if a reasonable person would’ve believed that he was not free to leave (e.g., physical touching by cops, weapons drawn, compelling tone, threatening presence of officers).  Free to Leave test established in airport drug case of US v. Mendenhall (US 1980)

-Cops are free to approach and ask questions but a person is free to ignore them; seizure occurs when one is detained (Florida v. Royer US 1983)

-INS officers do not seize workers when they conduct factory surveys of employees about their immigration status under Free to Leave doctrine (INS v. Delgado US 1984)

a) Questioning alone is unlikely to result in 4th Am. violation

-Even police questioning on the street wouldn’t be considered a seizure unless officer acting coercively.  US v. Cardoza 1st Cir. 1997.




Bus Sweeps
	US v. DraytonUS 2002 (p.217)

	Facts: At a bus stop, cops boarded to ask passengers questions in an effort at drug interdiction.  Cops claimed that a passenger who refused to cooperate or chose exit the bus would’ve been allowed.   The passengers weren’t told of their right to leave.  Cop asked if he could check Ds’ person, Ds allowed him to do so, felt drug packs around their lower body.  AC said searches like this illegal absent police warning that they can refuse.
Kennedy (majority): -Although cops didn’t let people know they could refuse compliance, officer did request consent to search and totality of the circumstances indicates that their consent was voluntary, ergo searches were reasonable
-Back and forth b/w police and citizens reinforces rule of law

Souter (dissent):-Passengers had no reason to think compliance wasn’t mandatory


-Seizure occurs when there is a governmental termination of freedom of movement through means intentionally applied.  Roadblock meant to stop suspect is a seizure.  Brower v. County of Inyo (US 1989)
-When a hostage is hit by a police bullet, there is no seizure b/c that’s not the type of willful detention 4th Am. sought to govern (Medeiros v. O’Connell 2d Cir 1988)

-In Calif. v. Hodari (US 1991), cops approached youths, they fleed, cops tackled and arrested one.  Was the pursuit a seizure in violation of the 4th Am?  Court held that this was a nonphysical show of authority and was not a seizure, and that public should be encouraged to comply w/ police so noncompliance here wouldn’t be rewarded as a seizure.  Seizures doesn’t occur until submit to authority.
-Unclear when suspect has submitted to a non-physical show of authority, just halting may not count (US v. Lender 4th Cir. 1993)

3. Grounds for a Stop: Reasonable Suspicion

-Degree of suspicion required to make a stop is reasonable suspicion-->Must investigate (1) source of the information and (2) information must be sufficiently suspicious
-Anonymous informant’s tip that was ‘significantly corroborated’ by a cop’s investigation provided reasonable suspicion for a stop (Alabama v. White US 1990)


a) Like in Gates, there was corroboration of the tip

	Florida v. JL US 2000 (p.232)

	Facts: Anonymous caller told police that young black male standing at a particular us stop and wearing a plaid shirt was carrying a gun.  Without anything else, cops frisked D and found a gun.

Ginsburg (majority): -White was a borderline case for reasonable suspicion

-Tip here was not specific enough, lacked any detail about predictive behavior
-Situation changes when dealing w/ a bomb rather than just a gun and depending on location (e.g., airport)


-An anonymous tip may be enough if public safety is at risk (e.g., drunk driver) (US v. Wheat 8th Cir. 2001)

a) Face to face anonymous tip is presumed to be inherently more reliable

-Based upon the whole picture, officers must have a particularized and objective basis for suspectiong the particular person stopped of criminal activity.  Particularized suspicion contains two elements, each of which must be present before a stop is permissible.  First, the assessment must be based upon all the circumstances.  Second, that assessment must raise a suspicion that the particular individual being stopped is engaged in wrongdoing.  US v. Cortez US 1981.
-Terry: b/c a stop is less intrusive than an arrest, have a lesser showing than PC

-Reasonable suspicion is less demanding standard of proof than PC, more like a fair possibility than probability

	US v. Arvizu US 2002 (p.239)

	Facts: D stopped driving, search of his own vehicle yielded 100lbs of weed.  This was a known smuggling area near the border.  Driver appeared stiff and rigid, didn’t look over, children in car looked to be sitting on top of something, and made this off road drive (around a checkpoint) during a shift change (tactic used by smugglers).  Children then started to wave abnormally and eventually pulled off.

Rehnquist (majority): -To make reasonable suspicion determinations, must look at totality of the circumstances to see whether the officer has a particularized and objective basis for suspecting legal wrongdoing
-Hunch is not enough but PC is too much


-9/11ths a second enough time to develop reasonable suspicion (US v. Barron-Cabrera 10t 1997)
-High crime area, man talks to a guy in a car, drives away, they meet up again, and the police make a stop, do a frisk find a knife then search incident to arrest, find drugs (US v. Trullo 1st 1987); court said this was outermost reaches of permissible Terry stop

-Many of these reasonable suspicion cases can seemingly go either way

-Terry/stopping for reasonable suspicion can be applied to a completed crime (US v. Hensley)
-Someone’s race can’t create a reasonable suspicion for a stop (St. Paul v. Uber)




Use of Profiles
-A profile is a list of characteristics compiled by law enforcement, which have been found through experience to be common characteristics of those engaged in a certain type of criminal activity (e.g., drug courier profile)

a) Some drug courier characteristics: source city, little/no luggage, alias, nervousness, etc

-A match b/w certain profile characteristics doesn’t automatically establish reasonable suspicion


a) One act by itself wouldn’t be enough for reasonable suspicion, but it’s a totality test

-Some profile characteristics too overbroad (e.g., just having Calif. plates)
-In Ill. v. Wardlow US 2000, D’s unprovoked flight from the police in a high crime neighbor established reasonable suspicion for a Terry stop, which produced a gun
4. Limited Searches for Police Protection Under the Terry Doctrine
-Terry frisks just for safety, can’t be for evidence

-Reasonable suspicion to conduct a frisk will depend in part on the nature of the crime for which the citizen is suspected.  If it is for violence w/ a weapon, frisk is reasonable.  If it is for insider trading, less likely to be reasonable.
-Rising violence generally makes Terry stops more reasonable

-Terry permits a limited examination of an area from which a person, who police reasonably believe is dangerous, might gain control of weapon.  MI v. Long US 1983 (where driver was going to get license from car, officer saw a knife on the seat, and then searched the glove compartment)

-NY court rejected Long’s reasoning in People v. Torres
-In US v. Brown (8th Cir. 1990), court relied on Long to allow search of glove compartment where there was reasonable suspicion for drug activity b/c of the connection w/ drugs & violence


a) Long applies beyond cars, has been applied to overalls

-Mere presence in a place that is being searched doesn’t allow you to be searched (Ybarra v. Ill. US 1979, bar case)


a) Would be different if it was a small crack house

-An officer can inspect an object during a Terry stop only if it is reasonably likely to be a weapon
-In MD v. Buie (US 1990), Court upheld protective sweeps whereby cops who do a limited search of premises incident to arrest to ensure safety

a) Principal of protective sweep/stops permitted even when no arrest is involved (e.g., issuing a protective order)
5. Brief and Limited Detentions: Line b/w Stop and Arrest
-An investigative detention must be temporary and last no longer than necessary to effectuate the stop’s purpose; similarly investigative methods should be the least intrusive possible
-When police you detain you in an interrogation room, no longer a stop that’s an arrest (Florida v. Royer); unless good reason, cops can’t move you to another location and call it a Terry stop

-Outside of safety reasons, may also be permissible, if there’s reasonable suspicion, to force the suspect to move a short distances to be identified by witnesses (People v. Hicks NY 1986)

-Some preliminary investigation (e.g., identity, questioning suspicious activity leading to the stop) is permissible within the confines of a Terry stop; officer has a right to demand ID, refusal to do so can be criminalized

-Over intrusive investigative tactics (e.g., searching for evidence, potentially some sobriety tests) require PC
-Many courts hold that a Terry stop must end when the reason for it has come to an end (e.g., if stopped for speeding, after the ticket is issued can’t keep looking for drugs)
-If, in the course of a stop to investigate crime A, officer obtains reasonable suspicion to investigate crime B, then the detention can be extended

-No bright-line requirement to tell citizen stop if over and he is free to go, can turn it into an encounter and merely ask question (Ohio v. Robinette US 1996)

-Can’t detain the suspect and bring him to the station w/ a Terry stop unless you have PC (Dunaway v. NY US 1979)

a) Forced transportation and interrogation constitutes an arrest, requires PC

-Brief detention in the field for fingerprinting may not require PC but when taken back to the stationhouse it likely will; key is that fingerprinting is just an ID measure and not that intrusive
-In US v. Sharpe US 1985, Court rejected time limit for Terry stop (this one lasted 30/40mins) but said they cannot go on indefinitely

-Use of handcuffs and guns in a Terry stop upheld where there’s a reasonable suspicion to believe they are necessary to protect an officer from harm during the stop

6. Detention of Property under Terry
-Some detentions of property can occur based on reasonable suspicion (US v. Van Leeuwen US 1970) (where there was a brief detention of a mail package while police tried to get a warrant)


a) Time for detention seems like it can’t be longer than a day or two

-If a person is traveling w/ the property, likely police will need PC (US v. Place US 1983)

a) If waiting for a drug dog, will need PC if wait time is excessive (e.g., 90 minutes)

-In US v. LaFrance (1st 1989), two hour detention of package D expected to receive at noon ok on reasonable suspicion b/c it didn’t impair D’s liberty interest like it would if D was traveling w/ the package like in Place
7. Limited Searches for Evidence by Law Enforcement Officers under Terry
-Terry allows limited investigative seizures of the person or property on the basis of reasonable suspicion, as well as limited searches for self protection

-In AZ v. Hicks (US 1987), Court held that police can’t even make a cursory search for evidence based on reasonable suspicion
8. Application of the Terry Reasonableness Analysis Outside Stop & Frisk Context

	US v. Knights US 2001 (p.285)

	Facts: Based on probation order, D had to submit his property, person, house, car, etc to a search at anytime w/o a warrant or reasonable cause to law enforcement.  Cop suspected D of crimes, searched his truck and home when D wasn’t around and w/o a warrant and found incriminating contraband/evidence.  D was arrested.  TC suppressed evidence b/c search was investigatory rather than probationary.
Rehnquist (majority): -Nothing in the probation order stated what the purpose of the search had to be
-Looking at the totality of the circumstances, only reasonable suspicion to conduct search was needed, like in Terry, less than a PC standard warranted here


-A parolee’s expectation of privacy is substantially diminished b/c his very liberty is conditional, so a suspicionless search can be allowed (Samson v. Calif US 2006)
C. SEARCH INCIDENT TO ARREST: THE ARREST POWER RULE


1. Spatial Limitations
	Chimel v. Calif. US 1969 (p.289)

	Facts:  Police went to D’s home w/ arrest warrant.  Officers waited for D, when he came home asked to search around he said no, they said they could do it anyway even w/o a search warrant.  Items seized from this search used as evidence.
Stewart (majority): -When an arrest is made, it’s reasonable for the arresting officer to search the person arrested in order to remove any weapons and to search for evidence on the person to prevent its destruction

-Additionally, can search the area around the person to prevent him from grabbing a weapon or evidence

     a) So can search the area w/i arrestee’s immediate control

-But cannot go wandering around conducting a search, like in this case

White (dissent):-Where there is PC and exigent circumstances, search may be made w/o a warrant

-Unreasonable to require police to leave the scene in order to obtain a search warrant


-Grab area should be determined as of the time of arrest, not the time of the search; so ok to search even if arrestee had been taken out of the room and put into the squad car
-Police can’t create grab areas by moving the arrestee around to an area they want to search (US.v Perea 2d 1993)

-Search incident to arrest can be invoked for any custodial arrest (even when no indication a weapon might be present) and can cover post arrest movements (officer took arrestee back to his dorm for his ID and saw drug paraphernalia) (Washington v. Chrisman US 1982)

-In Chrisman, D went voluntarily back to his dorm room; police can only force a D to move somewhere and search for the purpose of protecting the health or safety of an arrestee

-In many cases, an arrest will create exigent circumstances allowing a search due to friends, family, or criminal associates destroying evidence (US v. Chavez 10th Cir. 1987)
-Even w/o exigent circumstances, police may search beyond spatial limitations to do a protective sweep like under Terry
2. Temporal Limitations
-Search can precede the arrest so long as the search doesn’t provide PC for that arrest

-As the search is incident to arrest, cannot conduct the search too long after the arrest (e.g., can’t search the arrestee’s car after it’s impounded, Chambers v. Maroney US 1970)

3. Searches of the Person Incident to Arrest
	US v. Robinson US 1973 (p.299)

	Facts: Officer had reason to believe D was driving w/o a license.  Stopped the car and arrested D.  Patted him down, found an odd shape in his breast pocket, turned out to be cig packet w/ heroin inside.  

Rehnquist (majority): -Search of a person incident to arrest is lawful

Marshall (dissent): -Police may use traffic stop as pretext to conduct a search


-No matter how minimal the violation, a custodial arrest can be justified
	Atwater v. City of Lago Vista US 2001 (p.303)

	Facts: Question is whether the 4th Am. forbids a warrantless arrest for a minor criminal offense.  D and her children weren’t wearing seat belts.  D arrested and taken to jail.

Souter (majority): -If an officer has PC to belive than an individual has committed even a very minor criminal offense in his presence, he may, w/o violating the 4th Am., arrest the offender

O’Connor (dissent): -Proposes that when there is PC to believe that a fine-only offense has occurred, cop should issue a citation unless the officer is able to point to specific and articulable facts which reasonably warrant the intrusion of a full custodial arrest


-While Robinson allows for a search of everything found on a person who is subject to a custodial arrest, that doesn’t extend to searches of possessions w/i an arrestee’s immediate control b/c no reduced expectation of privacy there
a) Rule not clear as some courts have allowed searches of bags/brief cases in grab areas where others have not

4. The Arrest Power Rule Applied to Automobiles
	NY v. Belton US 1981 (p.311)

	Facts: Officer pulled over a speeding car.  Officer smelled weed and saw some on the car’s floor.  Officer then arrested the men, searched them, the car, and D’s jacket where he found cocaine.  D wanted that cocaine suppressed.
Stewart (majority): -Hold that when a cop has made a lawful custodial arrest of the occupant of an automobile. He may, as a contemporaneous incident to arrest, search the passenger compartment of that automobile
a) Includes any containers inside the automobile, this doesn’t include the trunk though

Marshall (dissent): Should continue to follow limited rule in Chimel that you can only search to prevent D reaching weapons or evidence


	Thornton v. US US 2004 (p.315)

	Facts: Here, D had just exited the car when the cop stopped him.  Cop got consent to pat down D, found drugs, arrested him and then searched his car, where he found a gun.  Could the cop search the car even though D was not in it when was arrested?

Rehnquist (majority): -So long as arrestee was a recent occupant of the vehicle, can search the vehicle as incident to the arrest

Stevens (dissent): -This was not the purpose  Chimel, the only reason for this ruling is to allow search for evidence


-After Belton, can search any area in a car that you don’t have to exit to get into (so everything but the trunk unless you can access it from the inside); can search hatchbacks/SUV luggage area
-Can search anything in the passenger area of the car that doesn’t involve damage (can’t rip open door panels)
-Most courts have applied the automatic-opening rule of Belton to searches of items in the gab area, such as briefcases, even where a car isn’t involved (US v. Morales 8th Cir. 1991)
5. The Arrest Power Rule Where No Arrest Takes Place
	Knowles v. IA US 1998 (p.324)

	Facts: Officer stopped D for speeding and didn’t arrest, just issued a ticket.  Then officer searched car and found drugs. 

Rehnquist (majority): -Neither of the rationales justified for search incident arrest rule present when there’s no arrest (disarm suspect to take him into custody and preserve evidence for trial)

-Could order people out of the car, perform a patdown upon reasonable suspicion that they may be armed and dangerous, and perform a Terry patdown of the passenger area upon reasonable suspicion occupant is dangerous and may gain control of a weapon (MI v. Long)
-So no search incident to citation


D. Pretextual Stops and Arrests
	Whren v. US US 1996 (p.326)

	Facts: Cops thought Ds in car were behaving suspiciously.  Officer came up to the driver’s window and saw what he thought was drugs.  Ds argued the stop wasn’t justified by PC or reasonable suspicion and that officer’s grounds for approaching vehicle – warning for traffic violations – was pretextual.

Scalia (majority): -No doubt there was PC that driver violated traffic code (failed to signal)
-Officer’s subjective intent doesn’t matter

-Stop reasonable b/c there was PC that Ds had violated traffic code


-Incredibly difficult to show Equal Protection violation (i.e., racial discrimination), must show that similarly situated individuals of a different race weren’t prosecuted
-A traffic stop can only be used as a pretext under Whren if the officer has reasonable cause to believe that the motorist has actually violated the law

-Parking violations are included in traffic violations, so can be used to effectuate a search/patdown, etc (US v. Choudhry 9th Cir. 2006)

-A mistake of fact can be excused (e.g., pulling a car over for not having a front license plate and finding evidence to only later discover it had that front license plate ) (US v. Flores-Sandoval)

a) A mistake of law is not excused (e.g., if you didn’t have to have a front license plate but still pulled over for that fictional violation)

E. PLAIN VIEW AND PLAIN TOUCH SEIZURES
-If officer has a right to be in a particular place and come upon evidence that they probable cause to believe is subject to seizure, they may seize it (Coolidge v. NH US 1971)

	Horton v. Calif US 1990 (p.338)

	Facts: Cops searched D’s house for stolen property, didn’t find it but discovered weapons in plain view and seized them.
Stevens (majority): -According to Justice Stewart, plain view alone is ever enough to justify the warrantless seizure of evidence; and the discovery of evidence in plain view must be inadvertent

-Court now rejects the implication in Coolidge that a plain view seizure must be inadvertent

       a) Officer’s suspicion that he might find an item in conjunction w/ a warrant to find    something else shouldn’t immunize the item from seizure if found during lawful search


-PC is necessary to justify a search that precedes a plain view seizure
-4th Am. permits the seizure of evidence discovered though the sense of touch in the course of a lawful search (in MN v. Dickerson US 1993, though, officer went beyond lawful Terry frisk by pushing and prodding the object)

F. AUTOMOBILES AND OTHER MOVABLE OBJECTS
-Automobile Exception: Exception to the warrant requirements, whereby police may search an automobile on the road w/o a warrant so long as they have PC to believe it contains evidence of criminal activity (Carroll v. US US 1925)


1. The Carroll Doctrine
-In Carroll, Court held that due to a car’s mobility, requiring a warrant would be unreasonable
2. Distinguishing Carroll from Search to Incident to Arrest
-Under this exception, officer must still have PC to believe that evidence will be found in area of the car that he searches

-In contrast, in a search incident to arrest, all you need is PC to arrest before the search 

3. The Progeny of Carroll
	Chambers v. Maroney US 1970 (p.345)

	Facts: D part of a gas station robbery.  Pulled over after the robbery fitting the description and was arrested.  Car taken to the police station and thoroughly searched, revealing evidence of the crime.

White (majority): -Search of the car at station was too far removed from the arrest to be justified as a search incident to arrest

-Officers could have seized the car to prevent destruction of evidence; therefore no difference b/w immediate search w/o warrant and holding the car until getting a warrant

-PC obtained earlier still remained at stationhouse and cars are not as protected as homes


-Lower courts have interpreted Coolidge to mean that a warrant is required only if the officers had a clear opportunity to obtain a warrant before seizing the car
-No longer is exigency based on mobility basis for automobile exception
-The Court has held that the car exceptions permits a warrantless search even if the vehicle is immobile

-According to Calif. v. Carney US 1985, reason for vehicle exception twofold: (1) Mobility and (2) Expectation of privacy is less in one’s car than in the home or office

-Exigent circumstances aren’t required to justify warrantless search of a car; if a car is readily mobile and PC exists to believe it contains contraband the 4th Am permits a search (PA v. Labron US 1996)
-Car exception applies to motor homes, too, and one court has applied to airplanes

4. Movable Containers – In and Out of Cars
-Though an item may be mobile (e.g., briefcase, footlocker, etc) a search w/o upon PC would be illegal (unless it’s a car) but its seizure until a warrant could be obtained would be fine (US v. Chadwick US 1977)


a) Situation different in emergency circumstances, say the locker was ticking like a bomb

-Need a warrant to search a suitcase in the trunk of a car being searched w/o a warrant or PC (only PC was for the suitcase) (AR v. Sanders US 1979)

-In US v. Ross US 1982, no warrant needed for a paper bag in a car that was being searched upon PC for drugs (difference is they had PC to search the car this time)

	Calif. v. Acevedo US 1991 (p.353)

	Facts: Officers doing a drug sting operation saw D leave a house w/ a bug they suspected to be filled w/ weed, saw the guy place it in his trunk, drive away, and then stopped him, opened the trunk and bag and found the marijuana.

Blackmun (majority): -Simplifies car exception; the police may search an automobile and the containers w/i it where they have PC to believe contraband or evidence is contained

Stevens (dissent): Anomalous rule created by the Court, suitcase that would be protected by the warrant on the street but as soon as it is in a car, no warrant would be required


-Lower courts still struggle w/ interpretation as some parts of the car (hood/trunk) may be ruled w/i or outside the area to be searched
-Where officers have PC to search a car but no warrant, containers removed from the car’s trunk day later could still be searched w/o a warrant (US v. Johns US 1985)
-If PC justifies the search of a lawfully stopped vehicle, it justifies the search of every part of the vehicle and its contents that may conceal the object of the search; so a passenger’s property can be searched as well as a driver’s (Wyoming v. Houghton US 1999)

a) Distinguished from US v. Di Re (US 1948), where PC to search a car didn’t justify a body search of a passenger b/c there’s a heightened protection of a person’s body, not containers
i) Dissent argued this would allow a passenger’s bag in a cab to be searched based on PC that taxi driver had a syringe (spatial association isn’t enough)

G. EXIGENT CIRCUMSTANCES

-Exigent circumstances exception excuses the officer from having to obtain a magistrate’s determination that PC exists; still need PC, though, and need to believe that other persons or items to be searched or seized might be gone, or that some other danger would arise, before a warrant could be obtained

-Applies to arrests, as well.  If EC present, a warrant for in-home arrest is even excused

-Also with EC, police can search a container, premises, etc w/o warrant so long as there’s PC

1. Hot Pursuit
-If officers are in hot pursuit of a suspect, this will excuse an arrest warrant where one would otherwise be required, and t will also excuse a search warrant where a search of an area must be conducted in order to find and apprehend the suspect.

-In Warden v. Hayden (US 1967), officers allow to follow fleeing suspect into his house, search for weapons, and look in washing machine, which contained incriminating clothes

-Hot Pursuit doctrine based on premise that suspect may seek to escape, destroy evidence, or create a public safety threat

a) The suspect must know he is being pursued for the doctrine to apply

2. Police and Public Safety
-A warrant is excused if the delay in obtaining it would result in a significant risk of harm to the police or to members of the public (if get a call about domestic violence can burst into the home even if it is quiet but can’t do the same if the call is about a water leak)
	Brigham City v. Stuart US 2006 (p.365)

	Facts: Cops responded to a call about a loud party.  Heard screaming and saw an altercation in the kitchen, where there was a fist fight that was being broken up.  Police entered and arrested w/o a warrant.

Roberts (majority): -Dealing w/ ongoing violence w/i the home

-Here officers had reasonable basis for believing both that the injured adult needed assistance and that the violence inside was just beginning

-Officers didn’t have to wait for the fight to become too serious

-Officer’s subjective motivation is irrelevant in determining whether a public safety risk exists that would excuse a warrant


4. The Risk of Destruction of Evidence
-If evidence will be destroyed in the time it takes to obtain a warrant, then the warrant requirement is excused

-Dorman (DC Cir. 1970) factors for determining EC: (1) gravity or violent nature of the offense; (2) whether the suspect is reasonably believed to be armed; (3) a clear showing of PC to believe that suspect committed the crime; (4) strong reason to believe that the suspect is in the premises being entered; (5) a likelihood that the suspect will escape if not swiftly apprehended; and (6) the peaceful circumstances of the entry

-EC in case where cops know a drug deal went down in apt, know people and drugs are in the apt, know apt. has guns in it, and knock on the door w/ no answer, can the storm in w/o a warrant (US v. MacDonald 2d Cir. 1990); EC based on destruction of evidence/escape/harm to the public

-In Vale v. LA US 1970, Court found no EC to search after D sold drugs outside his home and there was no indication drugs being destroy inside his home

-EC can excuse the knock and announce rule (e.g., could be based on destruction of evidence)

-In Richards, Court refused to accept per se excusal of knock and announce rule for large drug operations based on EC

-No EC per se exception for homicide scenes (Mincey v. AZ US 1978)
-It is difficult to conceive of a warrantless home arrest that wouldn’t unreasonable under the 4th Am. when the underlying offense is extremely minor (Welsh v. Wisconsin US 1984)

5. Impermissibly Created Exigency
-Police can’t deliberately create EC, e.g., can’t knock on a door expecting to do just  a warrantless search based on EC (US v. Timberlake DC Cir. 1990)

a) In contrast, MacDonald court held that if officer’s activity was objectively lawful (regardless of intent) then he can impermissibly create EC

6. Prior Opportunity to Obtain a Warrant
-Wasting a clear opportunity to obtain a warrant prevents an officer from relying on later EC

-Not required to obtain a warrant as soon as PC arises, can wait till thins proceed where officers would become reasonably certain that the evidence would support a conviction (US v. Miles)
7. Electronic Warrants
-Whether an officer could’ve obtained an e-warrant (phone/email/fax) can effect if there was EC

8. Seizing Premises in the Absence of EC
-It is permissible to seize a premise for a reasonable period of time while diligent efforts are being made to obtain a warrant ( Murray v. US US 1988); seizing premises means that occupants are kept out of them to prevent evidence destruction or risk to public safety (48 hrs isn’t even too long)

	Ill. v. McArthur US 2001 (p.379) 

	Facts: Wife asks officers to accompany her as she goes home to remove belongings from house where husband was inside.  She came out and told cops that husband had drugs inside.  Cops asked to search, guy said no, so they went to get a warrant.  In the meantime, officers stayed w/ husband wherever he went.  Got the warrant and found the drugs.
Breyer (majority): -Restriction here was reasonable

-Police had PC that home contained drugs, had reason to fear those drugs would be destroyed, police made reasonable efforts to reconcile their law enforcement need w/ demands of personal privacy as they didn’t search trailer or arrest D before warrant, and restriction was limited in time (2 hours)

-Have yet to have a case where we find unlawful a temporary seizure that was supported by PC designed to prevent evidence destruction while a warrant is obtained


H. ADMINISTRATIVE/OTHER SEARCHES & SEIZURES BASED ON SPECIAL NEEDS
-If gov’t search or seizure is designed to effectuate special needs beyond criminal law enforcement (e.g., school discipline), then the Court engages in a balancing of interests under the reasonableness clause to determine what safeguards must apply
-Reasonableness analysis balances the need for a particular search/seizure against the degree of invasion upon personal rights that the search/seizure entails.  And if PC standard and/or warrant requirement takes insufficient account of the state interest in light of the degree of intrusion, then the Court finds it reasonable to dispense of them for lower standards like reasonable suspicion
1. Safety Inspection of Homes
-Gov’t safety inspectors aren’t required to have PC to believe that a particular dwelling was in violation of the code being enforced (Camara v. Municipal Court US 1967)

a) Area-wide safety inspections are permissible; warrant would be required but would be issued under some objective standard (e.g., passage of time) other than PC

-In Griffin, Court seemed to say that a warrant w/o PC violates the 4th Am. b/c it wouldn’t accept D’s argument for requiring a warrant based on less than PC



2. Administrative Searches of Businesses
-Businesses have much lowered expectations of privacy
	NY v. Burger US 1987 (p.385)

	Facts: D owns a junkyard, cops stop by to do an inspection pursuant to a state law.  Officer asked to see D’s license and log book of cars and parts in his possession.  D said he didn’t have either, cops, in accordance with their inspection rights under state law, then wrote down some VIN numbers of cars in the junkyard, sent them to a computer and found they were stolen, charged D.

Blackmun (majority): -Warrantless inspection reasonable only if following is met: (1) Must be substantial gov’t interest that informs the regulatory scheme pursuant to which the inspection is made; (2) Warrantless inspections must be necessary to further the regulatory scheme; 93) Statute’s inspection program, in terms of the certainty and regularity of its application, must provide a constitutionally adequate substitute for a warrant

-Here, these criteria are met

-This was a closely regulated business in NY, where D had to do a lot to be an operator (licensed, keep a log book), so he has a reduced expectation of privacy

-Substantial interest in regulating due to motor theft, serves states interest in eradicating motor theft, and statute provides a constitutionally adequate substitute for a warrant (know there’ll be regular inspections, not discretionary acts here, has to be during business hours, can only look at records and vehicles)

Brennan (dissent): -Provisions governing this in NY aren’t extensive


-To be a constitutionally adequate sub for a warrant: (1) advise the owner of the regulated business that the inspection is being made pursuant to law; (2) impose some meaningful limitation on the officer’s discretion to search (e.g., time, place and manner restrictions)
-Can’t use an administrative search as pretext for a criminal one (e.g., can’t search a truck for safety violations and look in the driver’s briefcase); also, administrative searches often restrict who can do the search (e.g., only state officials, no FBI)

3. Searches/Seizures of Individuals Pursuant to Special Needs



a. Searches/Seizures on Basis of Reasonable Suspicion Rather than PC
-In NJ v. TLO US 1985, school official searched student’s handbag.  Search upheld as special needs to ensure a safe and healthy learning environment.  Reasonable suspicion standard was sufficient to protect student’s diminished privacy expectation.  

-More intrusive searches (e.g., body cavity) may require PC but having a high schooler get naked to see if he has drugs doesn’t reach that level of intrusiveness


a) Similar case involving missing prom money needed PC b/c minimal state interest




b. Suspicionless Searches of Persons based on Special Needs
-In Skinner v. Railway Labor Execs’ Ass’n US 1989, Court upheld a program mandating drug tests for all railroad personnel involved in certain train accidents, therefore suspicionless testing of all involved

a) Strong gov’t interest in preventing train accidents presents a special need, privacy interests implicated are minimal, and there was documentation about drug problems

-In Nat’l Treasury Employees Union v. Von Raab US 1989, Court upheld compelled urinalysis of certain Customs Service employees (those involving drug interdiction, required to carry a firearm, and those who handle classified documents); at least for the first two categories, employee’s decided to apply for those positions and they required skills that would be impaired by drugs but 3rd category was remanded b/c could be too broad

	Bd of Education v. Earls US 2002 (p.401)

	Facts: School has policy that requires all students who participate in competitive extracurricular activities to submit to drug testing.
Thomas (majority):-B/c policy reasonably serve’s school’s important interest in detecting and preventing drug use among its students, it’s constitutional

-In Vernonia, Court held that suspicionless drug testing of athletes was constitutional

-Participating in extracurricular activity reduces expectation of privacy

    a) Also, consequence of failing isn’t criminal punishment, just can’t participate in activity

-So, considering the minimally intrusive nature of testing and the limited uses to which results are put, there’s no significant invasion of privacy

      a) No requirement that certain number of kids be on drugs but documentation that there’s a  drug problem helps

Ginsburg (dissent): -Everyone participates in extracurriculars so voluntariness of this is questionable

-Athletics is diff b/c of locker rooms, competitive sports, safety and health; gov’t cases dealt w/ potential harm to others; none of this is present w/ other extracurriculars


	Chandler v. Miller US 1997 (p.410)

	Facts: GA requires candidates for certain state offices to take a drug test.

Ginsburg (dissent): -Only hypothetical problems here, no documentation

-No reason why public light wouldn’t reveal these people’s problems

-These people will be subject to daily scrutiny, whereas gov’t workers in other cases (e.g., Von Raab) aren’t

-Public safety isn’t genuinely in jeopardy, so no need for suspicionless searches

Rehnquist (dissent): -These guys have no expectation of privacy, nothing wrong w/ drug test


-If a program is totally ineffective (e.g., only test every 4 years), will be struck down
	Ferguson v. Charleston US 2001 (p.415)

	Facts: Hospital began to order drug screens to be performed on urine samples from maternity patients who were suspected of using cocaine.  If patient tested positive, she was referred to county substance abuse commission for counseling and treatment.  Hospital then developed a policy to prosecute women who tested positive if they tested positive twice or missed a counseling appointment.

Stevens: -Key part of the policy was use of law enforcement as coercion

-Primary purpose was to use threat of arrest to get women treated, this isn’t a special needs case

Scalia (dissent): -Urine obtained in no way violates 4th Am.; reporting results to police isn’t a 4th Am. violation


-Air travel searches are b/c minimally intrusive (everybody’s searched/on notice of the search/can always find another way to travel), state interest high, and there’s no other way to accommodate the state interest than suspicionless searches
a) These searches need to be reasonable, though: (1) no more extensive/intensive than necessary; (2) confined in good faith to that purpose; and (3) can avoid the search by not flying (US v. Davis 9th Cir. 2005)
-Random searches in NY subways after London bombings ok for same reasons

4. Roadblocks, Checkpoints, and Suspicionless Seizures
-An officer cannot, in the absence of reasonable suspicion, stop an auto and detain the driver in order to check his license and registration (Del. v. Prouse US 1979)

-In US v. Martinez (US 1976), Court approved suspicionless stops at permanent checkpoints removed from the border – helps that everyone is stopped, aren’t a surprise to drivers, and part of an overall strategy to detect illegal aliens not at officer’s discretion 
-The Court upheld stops suspicionless stops at temporary sobriety checkpoints in Sitz (US 1990)

a) No need for a special need beyond criminal law enforcement to support reasonableness balancing for these stops at fixed checkpoints (Court relied on Terry not special needs)


b) Limited intrusion balanced against heavy interest in eradicating drunk driving

	City of Indianapolis v. Edmond US 2000 (p.426)

	Facts: City had roadblocks to stop flow of illegal drugs.  Officers would stop the car look for signs of impairment, ask for consent to search, send around a drug dog, and conduct open view search from outside the car.
O’Connor (majority): -Unlike other checkpoints, this one’s primary purpose is to detect evidence of criminal wrongdoing

-No interest in highway safety like in Prouse and Sitz (where is the vehicle-bound threat to life)

Rehnquist (dissent): -No difference b/w this and Sitz other than the drug dog, which is fine
-Court’s approach of having non-law-enforcement purpose test is meaningless (will just have a pretextual purpose)

Thomas (dissent): Not convinced roadblock cases correctly decided, all illegal


-Terrorism related checkpoints allowed b/c vehicle-bound danger of car bombs

-Can have drug interdiction at checkpoints so long as the checkpoint itself is for something else (stopping illegal aliens)

	Ill. v. Lidster US 2004 (p.434)

	Facts: Checkpoint established to stop motorists and ask them about a recent hit and run accident.  Lidster was found to be drunk at this checkpoint.

Breyer (majority): -Checkpoint here different than Edmonds b/c its purpose wasn’t to collect evidence but to solicit help from the public

-Checkpoint also minimally intrusive, so it is constitutional 


5. Inventory Searches
-Police are allowed to conduct inventory searches w/o a warrant or suspicion in order to protect the owner’s property while it’s in police custody, to protect police against claims of lost/stolen property, and to protect the police/public from potential danger


a) Caretaking function and aren’t designed to uncover criminal activity

-Officers must have some regulation promulgated by police code of how to conduct an inventory search, can’t be at their discretion

-Can search a car towed to a private garage after an accident where driver was hospitalized b/c community caretaking function to make sure vandals don’t steal anything (Cady v. Dombrowski)

-Can inventory-search a car impounded for parking violation (SD v. Opperman US 1976)

a) 3 state interests supporting inventory searches: 1) protection of the police from false claims, 2) protection of the property interests of the owner, and 3) protection of the police and public from dangerous items

-Can inventory a shoulder bag of a person arrested for disturbing the peace (Ill. v. Lafayette US)

-Can inventory contents of closed containers w/i a car/van (CO v. Bertine US 1987)


a) Followed police procedure, no requirement for less intrusive 

-However, opening a locked suitcase where the police had no policy whatever concerning the opening of closed containers in an inventory search wouldn’t fly (Fla. v. Wells US 1990)

-Police don’t have to allow an arrested person to arrange for someone else to get his belongings (US v. Betterton 8th Cir 2005)

-Searches and seizures must have an inventory interest (can’t vacuum a floor to protect fibers)

6. Border Searches
-Border searches serve a special need beyond traditional law enforcement; that is protection American borders to regulate duties and prevent entrance of contraband (US v. Johnson 7th 1993)

a) Given that, border searches are regulated under the reasonableness clause of 4th Am. and they are ordinarily reasonable even w/o a warrant or PC, and often w/o suspicion

-Customs official can open international mail just b/c it’s not from US (US v. Ramsey US 1997)
-Routine border searches of personal belongings and effects of entrants may be conducted w/o regard to PC or reasonable suspicion; state interest, diminished expectation of privacy, and limited intrusiveness support that (US v. Charleus 2d Cir. 1989)

a) Non-routine border searches must be supported by a level of individualized suspicion

	US v. Flores-Montano US 2004 (p.447)

	Facts: Guy tried to enter US in his car.  At an inspection, tapped the gas tank, noted it sounded hollow, and found lots of weed.

Rehnquist (majority): -No level of reasonable suspicion required here

-Non-routine searches of cars are different than of people (dignity/privacy interests), so ok for a non-routine search of a car w/o particularized suspicion


-Lower courts have since upheld suspicionless drilling and other types of property destruction


a) Applies not just to cars but seemingly to property w/i cars (e.g., laptops)

-For a non-routine search of a person, need some level of suspicion (e.g., looking in someone’s prosthetic leg, US v. Sanders 2d 1981)
-A pat down and then lifting up a shirt is routine, no level of suspicion needed

-Highly intrusive searches only require reasonable suspicion (even where person detained for over 16 hours, x-rayed, etc to reveal she had swallowed tons of drugs)


a) Seemingly no border search would require PC, or anything above reasonable suspicion

-A search of plane or boat from a foreign country at an airport/port that is not on a border is still a border search

a) Also, can search for illegal aliens w/i 100 miles of external US boundary using permanent/temporary checkpoints and roving patrols

-However, in Almeida-Sanchez, Court found roving border patrol stop unconstitutional b/c it wasn’t at the border so had to be regulated like other police conduct

-Warrantless searches at internal checkpoints need PC (Ortiz)

-Warrantless stops of vehicles at permanent checkpoints for limited questions of the occupants ok (Martinez – Fuerte US 1976)

-Reverse Border exception means border exception searches apply for people leaving US, too

I. CONSENT SEARCHES



1. Voluntary Consent
-Search based on consent is reasonable even in the absence of a warrant or any articulable suspicion

a) Don’t have to tell person that he/she can refuse consent, voluntariness determined by totality of the circumstances (Schnekloth v. Bustamonte US 1973)
-Can’t be punished for refusing consent and can’t be considered evidence of wrongdoing

-Consent valid even in custodial situations, it may be relevant but isn’t dispositive

-In Bumper v. NC US 1968, Court placed burden of proving voluntary consent on gov’t

-6 factors to consider (US v. Gonzalezz-Basulto 5th Cir. 1990): 1) volunatirness of D’s custodial status, 2) presence of police coercion, 3) D’s cooperation w/ police, 4) D’s awareness of his right to refuse consent, 5) D’s education/intelligence, and 6) D’s belief that no evidence will be found
-If police can get a warrant, threat to consent or “will be back w/ warrant” is ok; if it’s an empty threat that’s not ok

-Threats to induce fear and apply pressure (e.g., consent or we’ll arrest your gf and take away your baby) are illegal (US v. Ivy 6th Cir. 1998)

-Don’t have to tell a person when he is free to leave (Ohio v. Robinette US 1996)
-A person’s perception of what might happen to them if they fail to consent based on cultural experiences elsewhere doesn’t matter (US v. Zapata 10th Cir. 1993)

-Whether a person consented or not is a case-by-case determination

2. Third Party Consent
-Either party who is sharing a bag can consent to the search of the bag

-Co-inhabitant of a house can allow police to search (US v. Matlock US 1974)
-If officers have reasonable belief that someone has authority to consent to search, the search is valid even if later it turns out that person didn’t have such authority (Ill. v. Rodriguez US 1990)

-A hotel clerk can’t consent to the search of a guest’s room (mistake of law, not fact)

-Live-in babysitter can’t consent to search of employer’s bedroom; police can’t be faced w/ an ambiguous situation and then just proceed w/o further inquiry (US v. Kimoana 10th 2004)

-3 types of apparent authority consent cases: (1) No power to consent when cops know the consenter doesn’t have the necessary power; (2) Officer would usually think consenter doesn’t have the power but provides additional info indicating authority; and (3) Consenter appears to have authority

-Parents generally allowed to consent to search of minor’s bedroom and minor’s can consent to search of premises

-Spouses generally presumed to have authority to consent to all premises in a jointly inhabited dwelling (not always)

	GA v. Randolph US 2006 (p.470)

	Facts: Randolph refused to let police search house.  Disgruntled wife consented to search, and police found drugs.

Souter (majority): -No right of one tenant over the other; so one cotenant is there refusing consent, police cannot conduct a warrantless search of the shared dwelling

Roberts (dissent): -Arbitrary rule made by the court; search fine if the refusing tenant happens to be napping

-If an individual shares info, papers, or places with another, he assumes the risk the other will in turn share those things w/ the gov’t


3. Scope of Consent
-Search beyond the scope of consent cannot be justified as a consent search

-Scope of consent determined by standard of objective reasonableness (Fla. v. Jimeno US 1991)


a) So consent to search a trunk may include paper bag but not a locked briefcase

-After Jimeno, it’s up to the citizen rather than the officer to clarify any ambiguity concerning the scope of consent (US v. Berke 7th 1991)

-Destructive actions likely to be outside scope of consent (e.g. breaking a briefcase open)

4. Withdrawing Consent
-Can revoke consent after it is given, but can’t do it after police have found incriminating info

-Peculiar way of withdrawing consent can be considered by police in forming suspicion
5. Credibility Determinations
-Consent cases often come down to a credibility determination b/w the officer’s account and the D’s account of what happened


a) Some argue that voluntary consent should be done away w/ b/c of rampant police lying

VI. WIRETAPPIG, UNDERCOVER ACTIVITY, & OUTER REACHES OF 4TH AM.

A. CONSTITUTIONAL LIMITATIONS ON ELECTRONIC SURVEILLANCE
-Katz overturned precedent requiring physical trespass for there to be a 4th Am. violation
B. UNDERCOVER AGENTS
-No 4th Am. violation in gov’t officer wearing a wire to accept unsolicited bribe, D assumed that risk in making the bribe

-If D invites undercover agent to his home to engage in illegal activity, no 4th Am. violation
-Undercover informant’s search for the police violated 4th Am. b/c it was beyond the scope of informant’s invitation from D into his home

C. WIRETAPPING AND EAVESDROPPING STATUTES
-Congress enacted scheme of regulating wiretapping and electronic eavesdropping as part of the 1968 Omnibus Crime Control and Safe Streets Act
a) Deals w/ issues like coverage, authorization, particularity requirements, time limits, EC, remedies, etc

-Foreign intelligence surveillance covered by FISA

VII. REMEDIES FOR 4TH Am. VIOLATIONS
A. Background of Exclusionary Rule
-Usual remedy for 4th Am. violation is exclusion of any evidence gathered as a result of that violation (Weeks v. US US 1914); Weeks only applied to federal officers

B. Exclusionary Rule and the States

	Wolf v. Colorado US 1949 (p.495)

	Frankfurter: -Exclusionary rule not incorporated to the states


	Mapp v. Ohio US 1961 (p.496)

	Clark (majority): -Incorporates exclusionary rule to the states


-Supporters of exclusionary rule say: (1) it preserves judicial integrity; (2) prevent gov’t from profiting from its own wrong); (3) it is not costly b/c it only excludes what should’ve been excluded anyway; and (4) rule is necessary to deter police misconduct

-Prof. Amar supports civil remedies for 4th Am. violation, not exclusionary rule

-Some argue for monetary damages instead of the exclusionary rule
C. Evidence Seized Illegally, but Constitutionally


1. Violations of State Law
-Generally, violation of state law that isn’t itself a violation of the 4th Am. will not result in exclusion of evidence in federal court

-McDade Amendment doesn’t authorize exclusion of evidence obtained in violation of state standards of professional responsibility

2. Violations of Federal Statutes, Regulations, & FR.Crim.Pro.
-Courts reluctant to impose exclusion as remedy for violation of federal statute or regulation or a FRCrimPro
-Some statutes expressly provided for exclusion (e.g., Title III of wiretapping statute)

D. Exclusionary Rule in Detail: Procedures, Scope, and Problems


1. Procedures for Return of Property and Motions to Supress
-Can make a motion to return evidence seized by police

2. Attacking the Warrant
-Judge will rule on motion to suppress by looking at sworn evidence to magistrate only

-D has limited right to attack the truthfulness of statements made in a warrant application, but to obtain a hearing, must make a case that officers engaged in deliberate falsification or reckless disregard for the truth (Franks v. Del. US 1978)


a) Doesn’t apply to non-gov’t informants unless officer knew they were lying

-Officer’s lie must be about something material to the warrant

3. Challenging a Warrantless Search
-Generally, the state must prove by a preponderance of the evidence that an exception to the warrant requirement was satisfied

4. The Suppression Hearing and Judicial Review
-Gov’t has privilege to protect ID of informants at suppression hearing

-Ordinary rules of evidence generally don’t apply in suppression hearing

-Suppression hearing testimony can’t be used against D at trial except for impeachment

-If motion to suppress is granted, can have immediate appellate review subject to certain conditions

5. Establishing a Violation of a Personal 4th Am. Right
	Rakas v. Ill. US 1978, (p.513)

	Facts: Passengers in car trying to suppress search of its glove compartment.

Rehnquist (majority): -Petitioners lacked standing b/c it wasn’t there car being searched

-Had no property or possessory interest in the automobile


-Under Rakas, each person must establish an individual expectation of privacy, or a legit possessory interest, that ahs been affected by the search/seizure
-Possession of a seized good shouldn’t be used as a substitute for a factual finding that the owner of the good had a legitimate expectation of privacy in the area searched (no automatic standing rule) (Salvucci US 1980)
-Ownership of property doesn’t necessarily confer standing (Rawlings v. KY US 1980, where D gave companion drugs to put in her purse, had no right to object to search of that purse b/c no legit expectation of privacy in it)
-Target of search can’t object to evidence if it was seized unlawfully from a 3rd party not before the court (US v. Payner US 1980)
	MN v. Carter US 1998 (p.519)

	Facts: Ds and apt. lessee were sitting in apt bagging cocaine when a police officer saw them through a blind.
Rehnquist (majority): -Ds had no reasonable expectation of privacy; weren’t overnight guests, were more like business guests, conducting a commercial activity in the apt; therefore, no need to determine if cop’s observation constituted a search


-Illegal search of a car would prevent prosecution of the car’s owner, but not the passenger (US v. Carter 6th 1994)
-D who had been given keys to car, had permission to use it, and did has right to challenge a search (Lopez CDCalif. 1973)

-D who knowingly possesses a stolen car has no legit expectation of privacy

-Still have expectation to privacy in rental car if rental period runs out while D still in possession of it
-If person disassociate himself from certain property, he loses standing to object to its search

-A person doesn’t have an automatic right to challenge a search/seizure simply b/c he is a member of the conspiracy that owned the property that was searched/seized (Padilla US 1993)

6. Limitations on Exclusion: Requirement of Causation & Attenuation Exception 
-Exlcusionary rule doesn’t apply unless there’s a substantial causal connection b/w illegal activity and the evidence offered at trial

-If no evidence obtained, nothing to exclude

-Illegal or unconst. arrest of a person doesn’t prevent a court from trying them (allows for abduction of foreigners suspected of crimes to be tried in the US)

	Brown v. Ill. US 1975 (p.530)

	Facts: D arrested in front of his apt., confessed to murders, tried to suppress confession b/c arrest lacked PC.

Blackmun (majority): -If attenuated enough from illegal arrest, confession would be ok (Wong Sun); need a sufficient act of free will to purge primary taint

-Very case specific determination

-Here, not significant enough attenuation, confession was w/i 2 hrs of illegal arrest


-Relevant considerations: Miranda observance, temporal proximity of arrest and confession, intervening circumstances, and purpose/flagrancy of misconduct
-Warrantless in-home arrest isn’t causally connected to a subsequent confession to exclude it
	Hudson v. MI US 2006 (p.536)

	Facts: When police arrived to execute warrant, announced presence, but only waited a short time (3 -5 seconds) before entering the home.

Scalia (majority): -Interests protected by knock and announce rule don’t have anything to do w/ exclusion, they don’t involve shielding potential evidence from the gov’t 

-Social costs to applying exclusionary rule to knock-and-announce violations are considerable

Breyer (dissent): -Strongest legal incentive to comply w/ knock-and-announce destroyed


-Whether an illegal search/seizure is broken by later consent depends on (1) temporal proximity of the illegal conduct and the consent; (2) presence of intervening circumstances; and (3) purpose and flagrancy of the initial misconduct
-A witnesses decision to testify is ordinarily enough to break any causal connection b/w illegal search/arrest and the testimony, that’s why courts are hesitant to suppress it

7. Independent Source
-Evidence will not be excluded if it’s obtained independently and w/o reliance on any illegal police activity.  This doctrine allows the introduction of evidence discovered initially during an unlawful search of the evidence is discovered later through a source that’s untainted by the initial illegality (Markling 7th 1993)

	Murray v. US US 1988 (p.545)

	Facts: Segura held that police officers’ illegal entry upon private premises dint require suppression of evidence subsequently discovered at those premises when executing a search warrant obtained on the basis of info wholly unconnected w/ initial entry.  Illegally enter a warehouse and see drugs in plain view.  Kept the warehouse under surveillance until they get a warrant.  In applying for warrant, didn’t rely on anything they saw in illegal entry.

Scalia (majority):-If warrant authorized search was truly independent from illegal search would be ok 

-Inevitable Discovery Doctrine an extrapolation of this, whereby even if evidence found illegally, it’s admissible if it would’ve inevitably been found

Marshall (dissent): -Police have to little to lose now in conducting an illegal search


-Generally, a search warrant procured in part on the basis of illegally obtained information will still support a search if the untainted info supporting the warrant, considered alone, is sufficient to establish PC (Markling)
8. Inevitable Discovery
-For this to apply, gov’t must show that the illegally obtained evidence would’ve been discovered (beyond a preponderance) through legitimate means independent of the official misconduct (Nix v. Williams)
-Some disagreement over whether inventory search would be considered inevitable discovery if original search was illegal

-Most courts have rejected gov’t arguments that the inevitable discovery exception is met on the simple assertion that the officers had PC and would’ve obtained a warrant
-A few courts have held that in order to invoke the inevitable discovery exception, police must be actively pursiong the independent lawful means at the time the illegal search is conducted
9. Use of Illegally Seized Evidence Outside the Criminal Trial Context
-Generally, exclusionary rule doesn’t apply outside criminal cases

a) Doesn’t apply to grand jury proceedings (US v. Calandra US 1974)


b) Trend to restricting exclusionary rule to case-in-chief at trial

-Illegally seized evidence by state police can be used by federal tax officials in civil tax lit

-Illegally seized evidence can also be used in a deportation proceeding
-Exclusionary rule doesn’t apply to habeas proceedings

-Illegally obtained evidence can be used in parole revocation proceedings

-Courts have found exclusionary rule inapplicable to sentencing hearings

-Court held that the exclusionary rule is applicable in forfeiture proceedings only when the property isn’t intrinsically illegal in character

10. Use of Illegally Obtained Evidence for Impeachment Purposes
-Exclusionary rule not a license to perjury, can use illegally seized evidence to impeach

-Illegally obtained evidence can be used to impeach the D’s testimony no matter when it’s elicited (direct or cross)

-Can’t impeach defense witnesses with illegally obtained evidence

11. Good Faith – Reasonable Reliance on the Decisions of Magistrates and Others w/o a Stake in Criminal Investigations and Prosecutions
-Limited good faith exception for searches conducted pursuant to a warrant that is later found to be invalid

	US v. Leon US 1984 (p.567)

	Facts: Officer obtained facially valid search warrant that revealed lots of contraband.  Motion to suppress regarding sufficiency of affidavit to create PC.

White (majority): -Exclusionary rule not meant to deter judges/magistrates

-Officer’s reliance on a warrant must be objectively reasonable

-Here, officers’ reliance on magistrate’s determination  of PC was objectively reasonable, and application of the extreme sanction of exclusion inappropriate


-Good faith exception similar to reviewing civil jury verdicts, no reasonable person could’ve deiced the way the jury did is the approach to officer’s view of the warrant
-Good faith exception would only apply to overbroad warrants if reasonable minds could disagree that the warrant is overbroad

-A warrant totally lacking particularity wouldn’t meet a good faith exception

-Officer’s mistakes, like knowingly omitting material info and including falsehoods in the warrant application, wouldn’t meet a good faith exception

-Good faith exception doesn’t apply if the person who issues the warrant is affiliated with law enforcement
-Magistrate can’t be just a rubber stamp and abdicate his role and meet good faith exception

12. Good Faith Exception and Warrantless Searches
-Court hasn’t held that an officer can rely on his own invalid but reasonable assessment that his search/seizure is legal

-Officer’s reliance on unconstitutional statute to do a warrantless search didn’t implicate exclusionary rule b/c relied on an intermediary and no deterrence effect here (except for the legislature) (Ill. v. Krull US 1987)

-If court employees were responsible for the erroneous computer record, the exclusion of evidence at trial wouldn’t sufficiently deter future errors so as to warrant such a severe sanction (AZ v. Evans US 1995)

13. Alternatives to Exclusion
-Civil damages remedy widely considered ineffective

-Amar Plan: 1) gov’t liable for police behavior, 2) damage multipliers and punitive damages, 3) attorney’s fees and class action consolidation, 4) alleviate procedural limitations for 4th Am. violation injunctive relief, and 5) quicker processing of claims

-Senate Proposal: abrogate exclusion rule and replace it w/ fortified tort remedy

-Criminal prosecution against officers

-Police regulation, education, and discipline 

Self Incrimination: Fifth Amendment

Fifth Am.: No person shall be compelled in any criminal case to be a witness against himself
-Reasons for 5th Am: Protection of the innocent, Cruel Trilemma (self accusation, perjury, contempt), Limiting Perjury, Unreliability of Coerced statements, Preference for Accusatorial system, Need to deter improper police practices, fair stat-individual balance, preservation of official morality, privacy rational, 1st Amend
I. PRIVILEGE AGAINST COMPELLED SELF INCRIMINATION
-The Cruel Trilemma: Unwilling to subject those suspected of crime to the cruel trilemma of self-accusation, perjury, or contempt

A. Scope of the Privilege


1. Proceedings in which the Privilege Applies
-Not only protects in criminal cases, but in any other proceeding, civil or criminal, formal or informal, where a person’s answers might incriminate him in future criminal proceedings

a) Boyd and Counselman established that a person called as a witness in any federal proceeding could invoke the privilege against self-incrimination to avoid testifying to matters that could possibly tend to be damaging in a subsequent criminal prosecution


b) Right incorporated to the states (Malloy v. Hogan US 1964)

2. Criminal Cases
-Actual use of compelled testimony, other than in criminal cases, doesn’t itself implicate the 5th Am.  Thus, a person has no right to refuse to answer questions on the ground that they might be used against him in subsequent probation revocation proceedings b/c those are civil 
-Legislative determination that a proceeding to civil is likely determinate of whether 5th Am. will apply


a) Whether a proceeding is criminal for 5th Am. purposes is a question of statutory construction, even when detention might be involved (Allen v. Ill. US 1986)
3. Foreign Prosecutions
-Concern w/ foreign prosecution is beyond the scope of the Self-Incrimination Clause (Balsys US 1998)

a) Costs of extending privilege to foreign prosecution too great, other countries could just make it illegal to testify in the US

4. Compulsion of Statements Never Admitted at a Criminal Trial
-5th Am. doesn’t protect against statements compelled during interrogation that are never admitted in a criminal case

B. What is Compulsion?
-5th Am. only protects against gov’t compulsion

1. Use of Contempt Power
-Use of contempt power is classic form of compulsion

2. Other State-Imposed Sanctions
	Lefkowitz v. Turley US 1973 (p.614)

	Facts: NY statute require public Ks to provide that if a contractor refuses to wiave immunity or to testify concerning state Ks, existing Ks could be canceled and future Ks could be denied (economic threat).

White (majority): -For this to be allowed, would need to require immunity b/c of economic compulsion


-Disbarment of a lawyer forbidden for invoking the privilege during a bar investigation, where any statements could used against the lawyer in subsequent criminal prosecution

-Gov’t can fire employees who refuse to answer questions so long as employees’ answers couldn’t be used against them in criminal prosecution

-In sentencing, a reducing D’s sentence for providing incriminating info isn’t compulsion so long as D’s sentence isn’t enhanced for silence (Cruz 2d 1998) (benefit/penalty distinction)

-No compulsion in clemency hearing where D would be required to go through an interview to have any chance of clemency (Woodward US 1998)
a) D who takes stand in his own defense can’t claim 5th Am privilege when the prosecution seeks to cross-examine him (Brown v. Walker US 1896); life is full of choice

	McKune v. Lile US 2002 (p.618)

	Facts: Lile is convicted sex offender.  To take part in a sexual abuse program, had to sign admission of responsibility, and information from that form could be used in criminal proceedings.  If D refused to sign this, he would lose some of the prison privileges he is accustomed to now.

Kennedy (majority): -No compulsion here, an incentive to cooperate (benefit/penalty)

-Not to mention these supposed penalties are imposed on a prisoner not a citizen

-D’s choice here is marked by de minimis harms, he could be transferred for any reason or lose privileges for any reason

-Exercise of 5th Am. doesn’t have to cost nothing (e.g., plea bargaining)

-If this deemed unconstitutional, entire sex offender program would become ineffective

Stevens (dissent): -Have a coercive state order that includes dignitary and reputational harms


3. Comments on the Invocation of the Privilege
-Griffin Rule: Fact that D didn’t take the stand cannot be used as info against him (Griffin v. Calif. US 1965)
a) Judge required to instruct jurors not to draw an adverse inference from the fact that a D refused to testify (Carter v. KY US 1981)

-If D says that he couldn’t explain his side of the story, prosecutor can point out that D could’ve had testified

-Fair game for prosecutor to note that evidence was uncontradicted when D was only one who could contradict it

-A D can’t be subject to an adverse inference upon invoking the right to remain silent at sentencing proceeding (Mitchell US 1999)

-5th Am. doesn’t forbid inferences against parties to civil actions when they refuse to testify in response to probative evidence offered against them; stakes are higher in criminal cases

-Rules of evidence prevent calling a witness who will invoke his privilege on the stand, otherwise would invite baseless questioning that would pollute the jury
4. Compulsion and the Exculpatory No Doctrine
-Exculpatory No Doctrine is that a simple denial of guilt shouldn’t come w/i statutes that criminalize false statements to the police b/c to do so would violate 5th Am. spirit

-Court rejected doctrine in Brogan (US 1998) b/c if anything, D could’ve just stayed silent instead of lying; no privilege to lie

D. To Whom Does the Privilege Belong?

-Privilege is personal, belonging only to the person who is himself incriminated by his own testimony

	Fisher v. US US 1976 (p.633)

	Facts: IRS served summonses on attorneys directing them to produce cleints’ records who were under investigation, but attorneys took the 5th.

White (majority): -Taxpayers 5th Am. privilege is not violated by enforcement of the summonses directed toward their attorneys

-5th Am. not intended to protect 3rd party from incrimination

-5th Am. protects against compelled self-incrimination, not disclosure of private info

-If documents were protected by 5th Am. in taxpayers’ possession, would be protected in attorneys’ possession


-No artificial organization may utilize the personal privilege against compulsory self incrimination

a) But sole proprietorship is entitled to 5th Am. protection b/c not distinct from individual

b) However, a corporation wholly owned and operated by a single individual isn’t entitled to 5th Am. protection b/c operating through corporate form

E. What is Protected?
-Privilege only protects when a person is being compelled to be witness against himself; doesn’t protect against all forms of compelled self-incrimination

1. Non-testimonial Evidence
	Schmerber v. Calif. US 1966 (p.636)

	Facts: D had blood sample drawn from body, used as evidence to show he was drunk while driving.  Refused blood draw and argues this is a violation of 5th Am.

Brennan (majority): Privilege protects an accused only from being compelled to testify against himself, or otherwise provide the State w/ evidence of a testimonial or communicative nature, and that the withdrawal of blood and use of the analysis in question didn’t involve compulsion to these ends

-Critical question is whether D was compelled to be a witness against himself

-Privilege only reaches D’s communication/testimony, use of real/physical evidence doesn’t violate 5th Am.

-So allowed b/c blood evidence neither D’s testimony nor evidence relating to some communicative act or writing by the D


-Required participation in police line-up not in violation of the 5th
-Can use hand writing samples/voice recordings and not violate the 5th
-Line b/w testimonial and non-testimonial must be determined by whether the witness faces the cruel trilemma in disclosing the evidence (PA v. Muniz US 1990)

a) Slurred speech not protected b/c relevance divorced from the content of the words, mere evidence gathering but question about birthday did violate 5th Am. b/c cruel trilemma invoked b/c answer would be testimonial

-Basic principal – whatever cops can observe is not incriminating, what ever they can seize and id on own is not testimonial incriminating.  Only when person is called upon to provide some kind of communicative evidence outside normal booking procedures is it incriminating Testimonial evidence.

-To be testimonial, the communication must be an express or implied assertion of fact that can be true or false: otherwise there’s no risk of perjury, and no cruel trilemma

-A D who is to be interviewed by a gov’t psychiatrist who will testify at sentencing has right to be warned that what he says may be used against him in sentencing (Estelle v. Smith US 1981)

-Where questioning for only demeanor evidence, no privilege (court split on this)
-An adverse inference can be drawn against a person who refuses to supply non-testimonial evidence; so refusal to submit to a BAC test can be used as evidence against a D

2. Documents and Other Info Existing Before Compulsion 

-A person can’t rely on 5th Am. privilege to resist a formal governmental demand for private papers in existence when the demand is made; however, if production itself is communicative and that communication could tend to incriminate, can refuse to produce

	Fisher v. US US 1976 (p.643)

	White: -While content of papers may be incriminating, act of producing them –the only thing the taxpayer is compelled to do-would not itself involve testimonial self-incrimination

-Boyd – held any gov’t force requiring you to produce evidence violates privilege  

-S.ct held wrong standard – it is did gov’t compel you to say the words. If you already wrote the words down or said them w/o gov’t influence then if gov’t finds these records – not compelled.  Yes, incriminating, but gov’t didn’t compel to write them.


-When act of producing documents would be an admission that they exist could be incriminating, 5th Am. applies

-5th Am. doesn’t protect the content of documents that were voluntarily prepared; even if production of these documents is compelled and the content would be incriminating b/c gov’t never compelled documents’ production

-A simple admission of the mere existence of documents is rarely incriminating (e.g., producing utility bill), unless it’s something like a second set of books at business 
-Admission of existence of a document would be incriminating if a person had previously testified, under oath, that a document didn’t exist

	US v. Hubbell US 2000 (p.648)

	Facts: D granted immunity to produce documents.  Content of documents led to a prosecution of the D.  

Stevens (majority): - Fifth Amendment privilege against self-incrimination protects a witness from being compelled to disclose the existence of incriminating documents that the Government is unable to describe with reasonable particularity 
-The Court also ruled that if the witness produces such documents, pursuant to a grant of immunity, the government may not use them to prepare criminal charges against him

Thomas (concurrence): -Constitution should protect against the “compelled production not just of incriminating testimony, but of any incriminating evidence.


-Hubbell: Sct – tantamount to asking witness to disclose existence and location of documents – akin to written interrogatories.  That when gov’t made him produce gov’t learned for the first time about info in docs – fruits.  Can’t use subpoena as a discovery device and when you get items claim the info came from independent source.
a) Subpoena so broad had to make some witness like decisions in determining which documents complied w/ subpoeana

-A subpoena that seeks all documents w/i a category but fails to describe those documents w/ specificity indicates that the gov’t needs the act of production to build its case against the party producing the documents (In re Grand Jury Subpoena)
-Even if production of documents would incriminate agent of corporation, that agent can be compelled documents for that corporation and there’d be no 5th Am. violation (Braswell).  The gov’t can’t mention against you the fact that you turned over the documents
a) Collective Entity applied above, but in Curcio, Court held that same rule doesn’t require the giving of oral testimony by the custodian where that testimony could incriminate him personally.  Incentive to for individuals to destroy corp documents?
-In Baltimore v. Bouknight (US 1990), Court found that 5th Am. inapplicable to an act of production of a child.  Similar to Braswell and collective entity rule, she assumed custodial duties plus production was required as part of non-criminal regulatory regime.



3. Required Records
-Required Records Exception – gov’t can require records to be kept; it can punish those who don’t keep the records; it can punish those who keep false records; and it can punish those who truthfully admit criminal activity in the compelled records

a) Justification is that state has legitimate administrative functions that would be impaired by a strict application of the 5th Am.; could just refuse to comply w/ recordkeeping 
-So compelled production of a D’s customary business records that were required by law didn’t implicate 5th Am. (Shapiro)

-A D who willfully failed to register and to pay occupational tax for engaging in accepting wagers is protected by 5th Am. b/c to do so would be an admission of guilt in being involved in illegal gambling (Marchetti)

a) Similar reasoning for D who failed to register a sawed off shotgun (Haynes); these records not customarily kept, statutes aimed at highly selective group

-In CA v. Byers , hit and run statues say if you cause any damage you have to id yourself to other party.  D says if I am required to leave my name at accident scene I am being compelled to potentially incriminate myself – gov’t should have to give immunity.  Court called this neither testimonial nor incriminating, stressed statutory scheme was generally regulatory & noncriminal, and was aimed at the motoring public at large, and not highly selective group


F. Procedural Aspects of Self-Incrimination Claims


1. Determining the Risk of Incrimination
-Risk of incrimination determined by whether it is perfectly clear, from a careful consideration of all the circumstances in the case, that the witness is mistaken, and that the answers cannot possibly have such tendency to incriminate


a) So low threshold for tendency to incriminate

-Hoffman v. US- any possibility of incrimination is enough – just saying that the answer could some how be used.  Any reasonable possibility could be used
	Hibel v. 6th Judicial US 2004 (p.661)

	Kennedy (majority): -In this case, D’s disclosure of his name presented no reasonable danger of incrimination

Stevens (dissent): NV clause imposing duty of a small class, those detained by police, to speak

-Name can provide a broad array of info, that’s why NV passed this statute, and can be incriminating


-OH v. Remer – denying guilt may invoke privilege – doesn’t take it away (i.e., if you say you’re not guilty, doesn’t mean you lose the privilege)


2. Immunity
-Immunity removes self-incrimination privilege


a) If given immunity, can be punished for refusing to testify or for lying

-Kastigar v. US (1972) use-fruits immunity is sufficient, federal standard.  Transactional immunity not required.

a) Transactional immunity – was required to take away privilege – means you cannot ever prosecute for any transaction about which the person testified.  Broadest form of immunity.  Court said this broad immunity is not required.  

b) Use fruits immunity – is enough, may not use what was compelled or the fruits of what was compelled against the person who got the immunity.  In theory valid and you have given the witness what the theory demands – nothing used against him.  In practice this depends on gov’t good faith. They can say what is found came from sources independently but have burden of showing that.  The person who testifies could never know and that is why court used to say transactional.  Not now – transactional gone.  Lesser form used now.

-One way for gov’t prove an independent source and that evidence is not the frit of immunized testimony is to establish a Wall of Silence b/w the prosecutors exposed to the testimony and the prosecutors who bring the case against the witness (US v. Schwimmer)
-Kastigar violated whenever the prosecution puts on a witness whose testimony is shaped, directly or indirectly, by the compelled testimony of the person gov’t now prosecuting (North)

-Immunized testimony used to get a wiretap; D’s whose testimony was compelled can still be prosecuted when the wiretap that intercepted the incriminating conversations could’ve been obtained w/o the immunized testimony (Gallo)

-Immunized testimony cannot be used as evidence against the compelled witness in a subsequent case, even for impeachment purposes (NJ v. Portash)

a) However, no right to lie, and evidence of lying under immunity can be used later (e.g., for perjury)
-Can invoke privilege in a civil case, even though you had immunity in related criminal proceedings (Pillsbury)

-No such thing as formal immunity, need a formal state request 


3. Waiver of Privilege
-Usual rule is that a witness who takes the stand waives the privilege as to any subject matter w/i the scope of the direct examination.  The witness is subject to cross-exam only to the extent necessary to fairly test the statements made upon direct exam and inferences that be drawn from such statements.
-Mitchell v. US – at sentencing still have privilege – fact that you plead guilty no waiver
-Failure to invoke privilege (i.e., answering questions) serves as a waiver

a) Minn v. Murphy – talking w/probation officer and questions him on murder – she says you are required as condition of probation to answer questions truthfully.  He admits he murdered someone –gov’t can use it after warning he got 

II. CONFESSIONS AND DUE PROCESS

A. Introduction
-Court has relied on 3 constitutional provisions regulating the admissibility of confessions: (1) Due Process Clause/5th Am. used to exclude involuntary confessions; (2) 6th Am. right to counsel has been applied in determining the admissibility of a confession obtained from a D who’s been charged w/ a crime; and (3) 5th Am.’s privilege against self-incrimination has been applied to statements made during custodial interrogation; a waiver analysis has prevailed, and the privilege must be shown to have been effectively waived before a confession is admissible

B. Due Process Clause
-Hpt v. People of Territory of Utah (1884) – original rule was a common law rule, evidentiary rule adopted by Sct – that statements made, induced by promises or threats or inducement of any sort where out – non-usable.  

-Bran (1897) – can’t use statement that were made involuntarily and used to establish D’s guilt b/c violated 5th Am. 

-Brown v. Miss 1936. In confession after being held and tortured until confessed there was a violation of Due Process.   

a) Voluntariness – depends on free will not being overridden to a certain extent.  Totality of the circumstances – sleep, food, phone, education, family contact, attorney, etc… hard to decide when you cross the line.  

i) Keeping person for hours didn’t count, no lawyer, no food, no family – all ok, but not clear as to what line was that had to cross to become involuntary – but court would do it

Spano v. NY (1959) – indicted defendant confesses.  

a) Guy in a bar having a beer and a bully beat the hell out of Spano – so, he staggered out, got a gun, then shot and killed the guy. Spano panicked, left the bar, got indicted, turned self in during evening and they interrogated him about what happened – he said he didn’t want to talk, wanted a lawyer, held over night – cops played mind games, finally he confessed. 

b) SC looked at totality of circumstances- D was young – 25-years-old, foreign born, junior high education, unstable, inexperienced in criminal law, skilled questions, officer Burno and false statements; SC held that massive overnight interrogation of an indicted D violated DP, when cops ignored D’s repeated requests for his lawyer and used a “false friend” of D’s to get him to confess under fear of hurting his friend.

i) This is what court was doing from ‘36-’59.  Ct didn’t like to uphold what the cops were doing. 

-6th Am. doesn’t apply until suspect has been formally charged and Miranda only applies during police custodial interrogation


a) Can waive Miranda, can’t waive DP

i)Today the DP, voluntariness test is a part of our law – cannot use coerced confession for any purpose. Violates DP. We have moved beyond the totality of circumstances test in major ways.  That said, police can still use a range of tactics (deception, implied promises of leniency, restrict access to family, etc)

-Fla. v. Cayward (Fla. 1989) – police weren’t allowed to use a false DNA report to show suspect that his DNA was found on victim and illicit a confession; confession found to be involuntary (no false documentary evidence)

-False promise of lenience is forbidden, but gov’t can buy info from a suspect w/ honest promises of consideration (e.g., D’s cooperation would be made known to the prosecutor (Baldwin 7th Cir. 1995)
-AZ v. Fulminante –arrested for alleged child abuse – gov’t informer in jail says you know what they do to child molesters in here? I’ll protect you if you tell me.  He then told cops.  Court found this to be coercion.  One thing still good law – threat of physical violence that produces statement will make it involuntary. Actual violence not needed.
-CO v. Connelly – focus is on police conduct not sub-consciousness. Connelly confessed to a murder, moved to suppress on words of God that made him talk.  SC said a person who gave incriminating statements to the police under the “coercion” of his own mental illness could not claim a violation of DP, b/c no state action connected to pressures experienced by D. 

-Posner argues that confessions should be involuntary only when police tactics are such as would cause an innocent person to confess

-Military Commissions Act, which was passed to regulate terrorism suspects, distinguishes b/w coercion that amounts to cruel, inhuman or degrading treatment and coercion that doesn’t

-Generally, types of interrogation not allowed: Placing suspect in isolated and unfamiliar surroundings; displaying an air of confidence in his guilt, minimizing the seriousness of the offense, interrogating persistently, Mutt and Jeff routine, fake lineup, telling suspect silence indicates guilt, advising suspect to save himself and family time and money – confess.

III. 5th Am. Limitations on Confessions 


A. Miranda v. Arizona
	Miranda v. AZ US 1966 (p.688)

	Miranda v AZ (1966) Miranda (5-4) – procedural prophylactic safeguard to guarantee the D’s right to remain silent in face of custodial interrogation.  Not automatic like 6th.  D must invoke Miranda rights

-HELD: “Prosecution may not use statements. Whether exculpatory or inculpatory. Stemming from custodial interrogation of the D unless it demonstrates the use of procedural safeguards to secure the privilege against self-incrimination.”   

-“CUSTODIAL INTERROGATION.  Questioning initiated by law enforcement officers after a person has been taken into custody or otherwise deprived of his freedom or action in any significant way” POLICE DOMINATED atmosphere.  Must have custody to have Miranda rights:

            (1)  right to remain silent

            (2)  anything you say can and will be used against you

             (3 ) Right to have an attorney present during any question… appointed if indigent 

i) nothing in 5th Am. infers lawyer should be available at immediate arrest.

ii) Cops now ask if you understand the rights – and then will you talk to me – waiver must be knowing, voluntary, and intelligent.  So, cops want to make sure they give the warning and person acknowledges understanding. Bright line rule – once warnings out there – confession good.

iii) Now, no longer heavy burden, all person has to do is talk and it’s over.

iv) Sct – No distinction b/w inculpatory and exculpatory statements
v) Ct rejects notion that privilege against self-incrimination doesn’t stand in station house – realizes same as if in hands of judge

b) Can invoke Miranda rights at anytime prior or during questioning. 


-Miranda - consider these factors:
(1) Were the warnings given? Covered in a meaningful manner

(2) Is the D in custody? Not routine traffic stop or voluntary appearance at police station

(3) Were D’ statements made in response to interrogation? If the cops reasonably could have known that their actions would elicit an incriminating response

(4) Can the confession be used for impeachment?

-Withrow v. Williams (US 1993), Court downplayed the costs of deciding Miranda issues

-The Miranda compromise: doesn’t end confessions w/o counsel nor prohibit stationhouse confessions; specifically rejected idea of non-waivable right to an attorney before being interrogated (so not as drastic as many thought)

-Other Miranda shortcomings: Doesn’t tell a suspect what happens if he does remain silent and doesn’t tell you that you can stop talking once start. 


B. Did Congress Overrule Miranda?

-1968, Congress passed statute § 3501 that said that a confession shall be admissible in evidence if it’s voluntarily given, and that voluntariness will be decided by totality of circumstances

	Dickerson v. US US 2000 (p.708)

	Dickerson v. US – (2000) – (7-2) – § 3501 lasted for 30 years – Nixon to Clinton – refused to rely on 3501, pretended it didn’t exist.  4th Circuit raised issue on its own – US Atty didn’t want to rely on it, but court used it.  Both D and Gov’t argued Miranda applied and court shouldn’t look outside it. Amicus argued for statute.  Lower, ct held statute overruled Miranda.

c) Chief Justice writes for 7, Scalia and Thomas dissent

-CJ Rehnquist said it is true that we have referred to Miranda as a prophylactic rule, but we never said it wasn’t a const required rule.  Therefore Miranda const rule, and Cong can’t overrule it and 3501 does not overrule Miranda.


-Chavez v. Martinez (2003), a person’s Miranda rights aren’t violated if his confession is never admitted at trial

C. Exceptions to the Miranda Rule of Exclusion


1. Impeaching the Defendant-Witness
-Harris v. NY (1971) –No Miranda given to suspect – he makes statement, goes to trial.  The statements made in violation of Miranda are suppressed and gov’t offers it for impeachment.  Court allows statements for impeachment purposes.  Even though the Court relied on reasoning invalidated by Dickerson, impeachment exception remains intact.
-OR v. Hass (1975) – Cop gives Miranda warning, and D asks to call his lawyer.  Cop says he can’t call until getting to the stationhouse, en route, D made inculpatory statements (ruled inadmissible).  Court found those statements to be admissible for impeachment.

a) Cops told to use “Outside Miranda” questioning tactics to get D statements that they can use later for impeachment purposes, even if they can’t be admitted in the case-in-chief.

-If a confession is involuntary, as opposed to merely Miranda-defective, it cannot be admitted even for impeachment (Mincey v. AZ 1978)
-Doyle v. Ohio (1976) – Warnings never say what happens if you stay silent. To use silence against D (D was going to be impeached) would violate DP not 5th. Fundamentally unfair to warn that a person has the right to remain silent and then use it against them.  

-Jenkins v. Anderson (1980) - crime committed, suspect on run for 2 wks, then turns self in and claims self-defense.  Gov’t claims you could have come forward earlier and uses silence and fact that didn’t as indicative of guilt.  Distinguished from Doyle b/c here no gov’t action induced petitioner to remain silent before arrest, so can use silence as impeachment.
-Fletcher v. Weir (1982) – Doyle doesn’t apply when a D is impeached w/silence that occurs after he is arrested, but before he receives Miranda warnings. Arrested and cops wait to give warnings, if you don’t confess right then, and you testify at trial, Prosecution can use your silence before the Miranda warnings against you.



2. Admitting the Fruits of a Miranda Violation
-Miranda requires that if the police engage in custodial interrogation and give no warnings or incomplete warnings, the resulting confession must be excluded from the case-in-chief
-If Miranda violated – statements are out, but not fruits – prophylactic; reasoning that exclusion of fruit of a poisonous tree must be a constitutional violation and that Miranda violation isn’t a constitutional one (Dickerson preserved this exception)
-MI v. Tucker (1974) – inadequate warnings – not told right to lawyer if indigent, his confession was suppressed, but he led cops to Henderson – which would be out under fruits.  Court says it is prophylactic, so no violation and Henderson testimony allowed.  Keeping confession out is deterrence enough. 

-If first Miranda is invalid or not given, a second mirandizing can be valid.

-OR v. Elstad (1985) – go in house don’t give warnings and kid confesses. Then go to station, give warnings, and kid confesses again.  If police violate Miranda during initial interrogation, a confession following a subsequent proper interrogation is not an inadmissible “fruit” of the first violation – ok to use second.

	MO v. Seibert US 2004

	-Police protocol whereby suspect is interrogated with no Miranda warning, confesses and then police give Miranda warning and then retrace D’s confession rends that second confession inadmissible

-Distinguished from Elstad b/c that was a good faith mistake in forgetting to Mirandize in the D’s living room; here have intentional strategy to get around Miranda 


-Seibert tends to be interpreted as holding that a confession made after a Miranda-defective confession will be admissible unless the officers were in bad faith in not giving the warnings before the 1st confession, and the 2nd confession proceeded directly from the first
	US v. Patane US 2004 (p.730)

	-Even after Dickerson, the exclusionary rule doesn’t bar the physical fruits of a Miranda-defective confession


-Physical fruits of a Miranda violation are never excluded



3. An Emergency Exception
-NY v. Quarrles (1984) – Shortly after midnight, police find a rape suspect in a grocery store, supposedly armed.  When they approach the man in the store they arrest him, but his gun is not there – cops ask him where is the gun before Miranda rights given.  
a) Court: this is minimization of harm to others – not mere evidence gathering, so ok.
b) Court seems to leave open possibility that cops can question suspects in emergency or certain situations without losing the right to gain evidence.

-So overriding considerations of public safety can justify an officer’s failure to provide Miranda warnings, and that an unwarned confession obtained under such circumstances is admissible despite Miranda (Dickerson preserved exception); officers can only ask unwarned questions regarding to public safety though (couldn’t ask a D if he was guilty)

a) An officer can ask if D has any drugs, knives, guns, etc on him and the answer is 

admissible


D. Open Questions After Miranda


1.  What is Custody?

-If D not in custody, Miranda doesn’t apply

-Test for custody: Whether a person is deprived of his freedom of action in any significant way

-If arrested, you are in custody

-Miranda applies to custodial interrogation not all questioning by cops. 

-You can be detained for Miranda purposes in you house

a) Orozco v. TX – if cops come in and dominate your own home – it will be custody (4 armed police came into D’s bedroom at 4AM and questioned him).  

b) If cops or IRS comes and says we would like to talk to you and you let them in and talk that is not custodial interrogation. 

- Custody is measured by objective test

a) Stansbury v. CA –Sct custody is measured by an objective test, cop’s subjective view on the matter doesn’t count unless he manifests that to suspect (e.g., let them know they’re free to leave)

i) Ex. if cop already decides he has probable cause and person is going to be arrested the cop doesn’t have to give Miranda, he can try to get person to answer questions and that will be voluntary.  Miranda only has to be given once person in custody – not req that cop arrest asap or refrain from asking questions just b/c the officer has subjectively decided he is going to arrest
ii) If cop has warrant for arrest he can walk up to suspect and see if he will voluntarily talk, but if cop takes out warrant and wants to ask questions must mirandize.

-A suspect’s youth an inexperience not relevant to determining custody

-Mathis v. US – guy in jail questioned by the IRS was in custody.  No per se rule that prisoners are always in custody under Miranda, question is whether prison officials’ conduct would cause a reasonable person to believe his freedom of movement had been further diminished 
-OR v. Mathiason and CA v. Beheler- just as you might be in custody in your house, you are not necessarily in custody b/c you are being questioned at the station.
a) If you go down to station and talk to cops, they don’t have to give you Miranda – after all it is a police dominated atmosphere – but it is like your house – invited v. forced in or forced to be there.  

-In probation officer context, no warning required simply b/c an investigation has focused on a suspect (like Beckwith)
-Berkemer v. McCarty (1984) - Marshall opinion – don’t get Miranda warnings when there is a terry stop. 
-Relevant factors for custody: (1) Was suspect told questioning voluntary, he could leave at any time, or wasn’t considered under arrest; (2) did suspect have unrestrained movement during questioning; (3) who initiated the contact and did suspect voluntary respond to questions; (4) were there strong arm tactics; (5) was atmosphere of police questioning dominant, and (6) was suspect arrested at the end of questioning?



2.  What is Interrogation?
	RI v. Innis US 1980 (p.745)

	RI v. Innus – suspect in shooting of taxi driver, police caught him, arrested, and he gets three sets of Miranda warnings.  Cops told not to question him, b/c he has invoked his right.  They get in wagon and on way to station – one cop says to the other – you know it would be a shame if a handicap kid finds the gun and kills someone by accident.  Inniss says hey, I’ll show you where the gun is.  Why would he care about kids? Who knows? 

      a)RISct says we know exactly what happened, cops were playing on guys sympathy and             while statements not directed at him officially, it was clearly an attempt to get him to talk.  Isn’t state supreme court closer to own cops then US Sct?

      b) Sct – says no, they were not having this conversation in an effort to induce guy to talk – he happened to hear it and he burst out. 

       c) Question is: how do we come out on this.  Three scenarios that we can use:

1 – despite 3 sets of Miranda warnings, and directions not to question him  - asking where gun is would violate Miranda

2 – officer looks at Innis and says it would be great if we knew where the gun was? Does that call for response? Is it interrogation? Sure they want response

3 – police say same as 2, but looks at other officer? Then cop didn’t speak to him at all – intended to get him to respond? Probably.

4 - Instead cop goes through girl finding gun scenario – was that a way to get him to speak. 
-Test is objective – under the circumstances would a reasonable person say that the cops were trying to get him to talk, Court says no, so no interrogation.


-Interrogation defined by Sct - “express questioning or its functional equivalent”
a) His test is “any words or actions on the part of the police other than those used while normally arresting and taking in to custody that the police should know are likely to elicit an incriminating response.”

-AZ v. Mauro- (5-4) unusual case – husband and wife - wife says she wants to talk to husband.  Police don’t want them together – so allow it with cop in the room, within hearing distance.  Wife agrees – so cop in room and tape recorder too. 

a) Husband says incriminating statements – this was interrogation, but not by police –was  one spouse to the other. 

b) Cops didn’t coerce her – tell her to get him to talk - to be their agent – if she was agent of cops then it would be interrogation.  

-If cops put you in situation where it would be suspicious not to talk - interrogation

a) Edwards v. AZ – D is in custody and cops take co-d’s statement and play it for D.  He starts talking – is that interrogation?  Sct held it is interrogation – objectively cops put him in position where he had to say something – if he sat there it would be suspicious.

-The more direct a remark is, the more like it will be found to be an interrogation (Soto)
-Routinely asked “booking questions” are acceptable – id, age, height, medical condition

a) PA v. Muniz – date of 6th b-day. Case calling for testimonial interrogation.  The cops also asked booking questions

b) Routiness of booking questions determined by looking administrative purpose, who asks the question (the normal booking officer?), and do you need answer to book

-Custodial procedures (e.g., fingerprinting) not consider interrogations

-Undercover cop can talk to person – terry stop on street, no Miranda needed

a) IL v. Perkins – undercover officer talks to inmate, who confesses a murder – not custodial interrogation. 

-No distinction b/w felonies and misdemeanors insofar as Miranda is concerned

-Verbatim recitation not required, police just have to convey the gist

-Miranda safeguards do apply to custodial interrogations of foreigners conducted abroad


E. Waiver of Miranda Rights


1. Waiver and the Role of Counsel
-Can be waived, but accused must do it voluntarily, knowingly and intelligently

Waiver of Miranda.  This is gone. If you give them warnings and they talk it is over – all waiver.  Zero burden now, just prove you gave warnings and they talked after. 
-Tague v. LA (1980) - rare case where waiver not found, idiot officer. Cop came in and he said he didn’t remember what warnings he gave D.  Court said you can’t prove waiver if you can’t prove you gave the Miranda warnings.  So no waiver by fact that waiver was given and suspect confessed.
a) But D’s acknowledgement of his rights followed by answering officer’s question shows waiver (Frankson)
-CO v. Connelly – voluntariness of waiver – focus on police.  He heard voices, the cops didn’t tell him to talk, so voluntary.

d) Question as to whether it was a Voluntary, intelligent, knowingly waiver, though. 

e) Suspect must understand the warnings to have an intelligent waiver. Usually comes up in foreign language issues. Warnings can be given in any language. 

-CN v. Barrett – cops give warnings and D says he will talk and have oral conversation, but he won’t make a written statement – cops talk to him and he confesses.  He later claims not a valid waiver. 

a) Sct said waiver is found if cops abide by conditions set by suspect. He waived his right not to make an oral statement, but not written. Ok.

-Cops can ask about other crimes – waiver to anything said (unless D conditions it, Soliz)
a) CO v. Spring – D arrested for one crime, during interrogation they asked him about another.  “anything” he said could be used against him.  If he says he will talk that is it – waiver.  Suspect doesn’t have to know all charges.  And once say willing to talk can revoke that at anytime.
-Waiver ok even if cops lie to lawyer
a) Moran v. Burbine (1986) - Suspect is arrested and held at station house, sister hires lawyer and lawyer calls cops and says he represents guy and if you are going to question him, I want to be there. Cops say will question tomorrow and cops question that night and guy confesses.  Establishes voluntarily, knowingly, and intelligent waiver.  Waiver focuses on individual not other people
-Because D in Burbine never asked for counsel, counsel had no independent right to assert it

-No requirement to inform the suspect of counsel’s efforts



2. Waiver After Invocation of Miranda Rights

-Miranda invocation of rt to silence can wear off after time.  “don’t want to talk”

a) MI v. Mosley- invoked right to remain silent pertaining to robberies, another group of cops comes and mirandizes and wants to talk about homicide – this time he talks.

b) The only right Mosley invoked – he said I don’t want to talk to you at this time, but later possibly.  Sct holds that after a period of time applies – the pressure of the first is gone you can ask again and get a valid waiver.  It is very important as to what suspect says.  Ct didn’t set time limit – but two minutes not enough – two hours ok. 
-Ambiguous comment like “I’d like to cooperate but …” leave open door for further questioning.  Need to be unequivocal in invoking right to silence, because cops don’t have to scrupulously honor an ambiguous invocation of a right

-Rt to lawyer can only be waived if suspect initiates conversation with cops
a) Edwards v. Az – If suspect says he wants a lawyer the only valid waiver is where the suspect himself initiates.  Word lawyer makes huge difference. Client feels that can’t face interrogation w/o aid of lawyer. To waive right D must:
(1) initiates the conversation first
(2) knowingly an voluntarily comply with waiver
(3) or have counsel provided. 

-Suspect initiated conversation – depends on circumstances

a) OR v. Bradshaw (1983) – when does suspect initiate conversation.  Suspect asks for a lawyer – cops put in car. While driving suspect asks officer “what is going to happen now.” So general that cops response is you’ve asked for lawyer and we can’t talk unless you want to waive. D waived, they talked.  Held, suspect initiated.  So 2 steps in determining waiver after invocation: re-initiation by D and voluntary/knowing waiver.


b) Many D comments don’t count as re-initiation (e.g., asking where your kids are)
-Suspects request for an attorney must be unambiguous
a) Davis v. US (1994) – Sct. (5-4) cutting back a bit on Edwards.  Suspect’s request for a atty has to be unequivocal. “I want a lawyer.” No requirement of the police to clarify the ambiguity.

a) Smith v. IL (1984) – cop asks do you want a lawyer – “uh, yeah I would like that” is a request for a lawyer.

-Under Miranda, once you ask for lawyer – not offense specific – prevents interrogation for all suspected crimes

a) AZ. V. Roberson –After you invocate right to counsel, all police-inititated interrogation prevented. Cops can’t question you about any offense, unless initiated by suspect. Doesn’t matter if new police officers – if state and then FBI doesn’t matter.  If do question you, violation of Miranda, but maybe able to get impeachment statements and fruits of poisonous tree.  Cops can inform of a separate investigation as long as no interrogation. 
-Invocation of right to counsel at arraignment implicates 6th Am. and not Miranda.  So, there are different protections, notably that police can initiate questioning on crimes other than what the D is charged with (6th Am. is offense specific) (McNeil 1991, where police questioned D after arraignment and invocation of right to counsel under 6th Am. and received answers about other crimes)
-Most courts say that suspect can’t give himself the warnings.  Cops don’t have to give warnings right away.  So, until cops seek to interrogate you and until you actually say you want a lawyer the Edwards rule doesn’t kick in.  Can’t claim until cops interrogate
a) Minnick v. MS – once request lawyer – he must be present for gov’t to initiate questioning again. 
-Once released from custody, it’s a whole new ballgame, police can approach that suspect when he is brought back in and interrogate again

IV. Confessions and the 6th Am. Right to Counsel

A. The Massiah Rule

	Massiah v. US 1964 (p.783)

	-Preceded Miranda.  5 years before this case, the Ct did its last major confession case in Spano – being questioned w/o atty, so involuntary.  Totality of circumstances test applied.  

-Massiah – looks to the 6th amend.  Colson wants to cooperate against Massiah if you give me a break.  Cops bug Colson’s car, record drug exchange by cops.

-No 5th Am. problems relating to Miranda, b/c D was not in custody and Colson undercover – not a police dominated atmosphere either.  

· Sct – for first time holds that Colson and Massiah’s conversation violates the 6th.   

· Sct held that Massiah had been charged and retained counsel, he is the D and it violates the 6th Am. to deliberately elicit statements from someone who has been formally charged.  Also found a 5th Am. violation, self incrimination by gov’t agent – can use statements in other proceedings against D or co-conspirators.
-Once D is indicted and invokes 6th Rt to counsel cops can’t interrogate w/o atty present


-Escobedo v. IL- (1964, pre-miranda) D arrested, not formally charged, taken to station house, cops focus attention on him, cops say hey if you just talk we will let you go. He says ok, and then they keep him.  

a) Sct – right to counsel prior to someone being charged for the crime. Noteworthy b/c it came before Miranda – showed cts readiness to give suspects rights.

-Note today that - No rt to counsel until Charged.  Only accused has 6th Rights.
· Moran v. Burbine – cops lie to atty, say won’t interrogate until tomorrow and do anyway.  

· Sct – reinterpret  Escobedo to 5th Amend case – Escobedo has no life.

	Brewer v. Williams 1977 (p.787)

	Brewer v. Williams – 11 year old girl supposedly kidnapped by escaped mental detainee Williams. D given Miranda, told not to talk by lawyers.  He was arraigned by court in murder of girl.  Lawyer tells cops can’t question.  Cop tells Williams not to answer, but gives Christian burial speech.  Williams (D) asks cops about clothes and shoes and then takes cops to where body is buried.  

· Atty General of Iowa was asking Sct to overrule Miranda

· Atty general of Iowa conceded this was interrogation – Massiah isn’t interrogation, but whether deliberately eliciting statements.  

· Held, moment he was taken in court and informed he was charged, that is same as indictment – he was a formal D and under Massiah the gov’t can’t elicit statements without violating his right to counsel.  

· Maj held (5-4) violates Massiah – cops played on his emotions, separated from lawyer.  He did NOT knowingly and voluntarily give up 6th rt.

· Today, once he said he wanted a lawyer that would be the end of the matter – Could have raised a 5th and 6th claim as to lawyer. 

· Ct footnote - although didn’t discuss body being allowed as evidence – inevitable discovery would have found it. Conviction overturned, but evidence might still come in.


-US. v. Gouveia- No rt till formally charged – emphasized

-State actor must be deliberately trying to elicit info from D in connection w/ the prosecution that was the subject matter of counsel’s representation (Bey)

	Fellers v. US (2004) (p.795)

	-Officers who deliberately elicited inculpatory statements from D after his arrest at home following a grand jury indictment violated the 6th Am. because D’s counsel wasn’t present, even though officers claim they didn’t interrogate D.



C. Use of Undercover Officers and State Agents
-US v. Henry (1980) – Violation of 6th Am., where jailhouse informant paid off of by police to take note of Henry’s conversations in regards to an armed robbery.  Court stated that the gov’t intentionally created a situation likely to induce D to make incriminating statement w/o assistance of counsel.  

-Kuhlmann v. Wilson (1986) – 6th Am. not violated when police put a jailhouse informant in close proximity to a D and D made statements to informant w/o any effort by informant to elicit them.

-Informant must be working for the gov’t at the time the info is obtained from the accused if there’s to be a 6th Am. violation


D. Continuing Investigations
-ME v. Moulton (1985) – D is arrested and charged for crimes, cops suspect D involved in other activities as well, so they get a cooperating witness to question him talking other crimes – cops explicitly tell informant not to question D about charged crimes.

a) Sct – when gov’t sends people out to talk about related crimes – you can’t separate them out – person already charged and if get more information about charged crimes can’t use it – but as for uncharged crimes can use info gained.  No 6th right to uncharged crime. Here the gov’t “should have known” that discussing other crimes were likely to touch on crime charged.
i) After the attachment of D’s 6th Amend rts, cops may not knowingly exploit an opportunity to confront the accused w/o counsel present.

E. Waiver of 6th Am. Protections
-Miranda waiver sufficient for 6th Amend waiver, as well, b/c Miranda conveys the sum and substance of the rights that 6th Am. provide  - Patterson v. IL.

-Two exceptions where a valid Miranda waiver would not cover a 6th Am. Waiver
(1) Burbine- cops lie to lawyer – if D had been indicted and lawyer lied to, we would have said D has to separately waive 6th A rights

(2) Perkins – undercover cop, doesn’t violate Miranda – can’t have dominated atmosphere if don’t know – No 5th violation.   However, under 6th, if you don’t know talking to gov’t official – then 6th violated.

-Generally, no separate warning for indictment
-Once D requests counsel under 6th Amend – cops can’t question unless D initiates
a) MI v. Jackson (1986) – D requested counsel at arraignment .  Sct – once you say you want a lawyer the Edwards rule applies to 6th A (ct.) just as to 5th (cops).  Cops can’t knock on your door – you have to initiate the contact to for there to be a valid waiver

-6th Am. is offense specific regarding request for counsel
a) McNeal v. WI
· Under Miranda if say want lawyer after Roberson can’t question you about anything – 5th invocation is not offense specific – for all purposes

· 6th - only applies to those charges already brought.  So, when magistrate reads charges and asks if want atty – that is invocation of lawyer for that offense only.  So, if released on bail the gov’t can go out and question you about other offenses, no problem.  6th A only attaches to charge made.

· Can’t invoke Edwards until cops give you Miranda and you say you want a lawyer under interrogation circumstances. 

-Ask – when asked for lawyer and where
a) Before magistrate – Jackson limited by McNeal – 6th
b) In interrogation – Edwards – 5th

	TX v. Cobb 2001 (p.806)

	TX v. Cobb (2001) 5-4 – how do we define crime charged. 

· Cobb charged with burglarizing house, killed mother and kid to hide crime. Cops arrested him for burglary –indicted – but same burglary in which deaths occurred, then after found bodies arrested for murder.  Gave Miranda, he waived rights.

· Sct – what was the scope of his Massiah protections.  Ct said murders not charged, burglary – therefore, no 6th right and cops could go out and try to get statements from him w/o violating 6th rt (closely related factually crimes don’t count as charged)

· Massiah purposes – if convicted or acquitted could you be charged with another crime – then separate offense.  Limited to only crime charged, not same transaction or same offense.

· Same offense means exactly the same crime

· Blockburger offense – elements have to match up. If each has an element other doesn’t, then different. 

· Impt – if person charged w/one offense of many – cops can use undercover agent to get info about other crimes, b/c won’t violate Massiah. No violation of Miranda, b/c not police dominated. 



F. 6th Am. Exclusionary Rule

-Argued by commentators that if you violate Massiah – 6th Const. Rt, then get broadest possible remedy – suppression of  information and fruits.

-MI v. Harvey – you can use the statements for impeachment purposes – MI v. Jackson rt to not be questioned once ask for counsel under 6th derives from Edwards which is a prophylactic measure from Miranda; therefore, can be used as impeachment.

· Distinguish true Massiah violations from MI v. Harvey.  If true Massiah violation – charged and tricked into making a statement – can’t be used.

· Ct believes that you have a 6th right to counsel in any confrontation with gov’t when they charge you

-Lower courts have held that a Messiah-defective confession can’t be used for impeachment purposes; courts have also held that the fruits of Massiah-defective confessions must be excluded
6th Am. Right to Counsel
I.  Background

-6th Am: “in all criminal prosecutions, the accused shall enjoy the right to have the Assistance of Counsel for his defense”
-6th Amend requires counsel in all federal criminal cases unless the D waives counsel. Johnson v. Zerbst (1983).
a) Various cases held, however, that there was no universal requirement that states appoint counsel in all criminal cases. (Powell, Betts); Hamilton established right to counsel in state capital cases
- In Gideon v. Wainwright (1963), Court overruled Betts and held "[t]he right of one charged with crime to counsel may not be deemed fundamental and essential to fair trials in some countries, but it is in ours." Gideon was a felony case. So guaranteed counsel to indigents in felony cases (states use a variety of tests to see if a person is indigent).

-Argersinger v. Hamlin (1972) held that "absent a knowing and intelligent waiver, no person may be IMPRIOSONED for any offense, whether classified as petty, misdemeanor or felony, unless he was represented by counsel at trial."

a) Felonies are often defined as crimes punished by more than a year in prison or by death.  

b) The right to jury trial extends to crimes punishable by more than six months in jail or prison.  Thus, there is a right to jury trial in serious misdemeanor cases, but not in all such cases.  

-Scott v. Illinois (1979) that Argersinger would be confined to its holding that a person could not be imprisoned unless he or she had been provided counsel or counsel had been waived in a misdemeanor or petty offense case. 

a) Majority held Argersinger proved to be workable, but that any extension would be confusing.  

b) Dissenters argued that if a trial was unfair, as Argersinger concluded that it was unless a defendant had counsel, it remained unfair whether the defendant was imprisoned or fined and suffered the stigma of a criminal conviction.

-If a defendant was denied counsel in case 1, may be punished more severely in case 2 as a repeat offender.  

-In Nichols v. United States (1994), SC overruled Baldasar.  Nichols was convicted on a DUI offense, a misdemeanor for which he received no jail time.  He later was convicted of a federal drug felony and received an enhanced sentence as a result of the prior DUI conviction. 

a) CJ Rehnquist wrote for a 5-3 majority that (an uncounseled misdemeanor conviction, valid under Scott b/c no prison term was imposed, is also valid when used to enhance punishment at a subsequent conviction.” 
-A suspended sentence that may end up in the actual deprivation of a person’s liberty may not be imposed unless the defendant was accorded the guiding hand of counsel in the prosecution for the crime charged.  Alabama v. Shelton (2002).

-Gideon and its progeny incorporate the Sixth Amendment and make it binding on the states.  At the same time, the limits that the Court has recognized apply at both the federal and state levels. 
II. Scope of the Right

A. Critical Stages
-Right to counsel extends to all “critical stages” 

-Generally speaking, a critical stage will include any stage in which courts are asked to rule on factual issues at the trial level. 

-Preliminary hearing is a critical stage (Coleman V. AL (1970)

-D is entitled to be represented at suppression hearings and at most pretrial proceedings. It is probably true that the D need not be physically present at every proceeding, although the D has a right to be present at all stages of a trial.  The rt to counsel applies in all trial and pretrial proceedings before the trial judge.  It might be permissible for certain submissions to be made in camera--i.e., w/o the other side seeing the submission.  Such proceedings are exceptional.

-D’s rt to counsel in investigative stages is unusual.  The Wade case was restricted in Kirby and the right to counsel was rejected in Ash. 

a) Kirby – once gov’t has signaled that it has committed itself to prosecution rt to counsel applies.
-Sct recognized that Gideon "clearly stands for the proposition that appointment of counsel for an indigent is required at every stage of a criminal proceeding where substantial rights of a criminal accused may be affected."


B. Post-Trial Stages
	Mempa v. Rhay US 1967 (p.857)

	-The right to counsel at the trial level extends to sentencing


-Extension of the right appears to be based on whether counsel’s presence is necessary to provide the D w/ a minimum level of fairness

- Douglas v. California (1963), the Court held that the right to counsel extended to the defendant's appeal as of right to an appellate tribunal.  
a) Douglas was limited by Ross v. Moffitt (1974), which held that the right to counsel did not apply to discretionary appeals (e.g., certiorari petitions to the Supreme Court or to state supreme courts in jurisdictions that have an intermediate court of appeals). 

-Torna: D couldn’t challenge his retained lawyer’s failure to file a timely petition for discretionary review in the state supreme court.

-Finley: D has no right to counsel in post-conviction (habeas corpus) proceedings 
- Murray v. Giarratano (1989), a plurality of the Sct held there was no right to counsel in a habeas corpus proceeding arising from a capital case.

-Halbert: indigent D has a constitutional right to counsel in a 1st appeal of a guilty plea

-Indigent appellant has the right to a relevant transcript when challenging trial errors on appeal as of right

-Anders v. California (1967), required an attorney for a defendant to file a brief setting forth anything in the record that might support an appeal before seeking to withdraw on the ground that there are no good grounds for appeal.  

-Gagnon v. Scarpelli (1973), it relied upon the due process clause rather than upon the 6th  Amend.   In parole and probation revocation proceedings, whether or not counsel is required is determined by a totality of the circumstances, the same test that the Court used in Betts.  

-Flowing from the cases holding that there is no right to counsel in discretionary appeals is the notion that there is no right to counsel in post-conviction proceedings.  

-Sct recognized a limited right to counsel in parole or probation revocation proceedings
-In re Gault required attorney for juvenile proceedings where boy was sent to a reform school

-Indigent D is sometimes entitled to an appointed expert (Ake)

VII. The Right to Effective Assistance of Counsel


A. Ineffectiveness and Prejudice



1. The Strickland Two-Pronged Test

	Strickland v. Washington 1984 (p.1297)

	-The fact that "a person who happens to be a lawyer is present at trial alongside the accused... is not enough to satisfy the constitutional command." Counsel must play the role in the adversarial system that allows the system to produce just results. Hence, the right to counsel is the right to the effective assistance of counsel.
-A claim that counsel was ineffective, then, has two components. First, the defendant must show that counsel's performance was "deficient," such that counsel's errors were "so serious that counsel was not functioning as the 'counsel' guaranteed the defendant by the Sixth Amendment." Second, this deficient performance must be so serious as to deprive the defendant of a fair trial. Without these two showings, "it cannot be said that the conviction or death sentence resulted from a breakdown in the adversary process that renders the result unreliable."
-D must show counsel’s representation fell below an objective standard of reasonableness

-Judicial scrutiny of counsel’s performance must be very deferential

-Marshall in dissent claim test is to malleable and difficult to determine when it applies




2.  Scope of the Right to Effective Assistance of Counsel

-People w/ retained counsel are entitled to same standards of effectiveness as persons who have appointed counsel (Cuyler)

-Criminal Ds have the right to effective assistance of counsel on their first appeal of right (Evitts v. Lucey)

-Counsel has constitutionally imposed duty to consult w/ D about an appeal when there’s reason to think either a rational D would want an appeal or particular D demonstrated he wanted to appeal (Flores –Ortega)

-If counsel finds appeal to be wholly frivolous, should advise the court and request permission to withdrawal.  That request must be accompanied by an Anders briefs referring to anything in the record that might support the appeal (Anders)

-Smith v. Robbins (2000), the Court held that the Anders procedure was a prophylactic one and the States are free to adopt different procedures, so long as those procedures adequately safeguard a D’s right to appellate counsel.  Difference in Calif. procedure is that lawyer doesn’t have to direct court to matters that might arguably support appeal)

-Strickland claims are almost always deferred to a collateral attack in which an evidentiary hearing is conducted – at which the D counsel is the prime witness


3. Assessing Counsel’s Effectiveness
-Ignorance of the law will likely lead to ineffective of counsel (Kimmelman, where D’s counsel had conducted no pretrial discovery and mistakenly believed State was required to turn over all inculpatory evidence)

	Yarborough, Warden v. Gentry US 2003 (p.1314)

	-The fact that D’s counsel’s closing argument left out many potential arguments doesn’t make it ineffective.  When counsel chooses to focus on some issues at the exclusion of others, strong presumption to assume some tactical reason rather than neglect.  Counsel wasn’t great but that’s not the standard for effectiveness


	Fla. v. Nixon 2004 (p.1318)

	-Court refuses to establish a per se rule prohibiting defense counsel from conceding the D’s guilt in a capital prosecution.  Counsel conceded D’s guilt and chose to focus on sparing his life.  When counsel informs the D of the strategy counsel believes to be in D’s best interst and the D is unresponsive, counsel’s strategic choice isn’t impeded by ay blanket rule demanding the D’s explicit consent.  Instead, if counsel’s strategy, given the evidence bearing on the D’s guilt, satisfies the Strickland standard, that’s the end of the matter.


-A complete failure to investigate cannot be considered strategic (pre-trial investigation is one component of effective assistance)

	Wiggins v. Smith 2003 (p.1324)

	Court set forth the American Bar Association Guidelines for the Appointment and Performance of Defense Counsel in Death Penalty Cases Guideline 11.8.6.(1989), as a specific guideline by which to measure effectiveness and competence of legal counsel.
-Court found D’s trial counsel was ineffective b/c his investigation of potential mitigating evidence (such as Wiggins' personal and social history of severe physical abuse and sexual assault, and none of this information was presented at the penalty phase of trial, thus prejudicing Wiggins' defense) was incomplete

- The Court further held that the counsel's decision in defending a client facing the death penalty must be based on a thorough investigation of all possible mitigating factors. Failing that, it must be based on competent professional judgment providing sound reasons for limiting the investigation


-Court came close to saying that D counsel has an obligation to engage in a detailed review of the case file for every conviction that the prosecution will seek to introduce, at least if the conviction is to be used in the penalty phase of a capital proceeding (counsel was deficient in doing that in case but no per se rule established) (Rompilla v. Beard)


4. Assessing Prejudice
-In Strickland, the Court held that lower courts could proceed directly to the prejudice prong if that would dispose of the case, and thereby avoid having to evaluate defense counsel’s performance

-D is more likely to prove prejudice if the prosecution’s evidence is weak (Atkins)

-Where error is nit in presenting the evidence, the prejudice inquiry will focus on the strength and persuasiveness of that evidence, as well as the strength and persuasiveness of other evidence on the point that was offered by D

-To set aside a conviction or sentence solely b/c the outcome would’ve been different but for counsel’s error may grant the D a windfall to which the law doesn’t entitle him.  
-Increase in sentencing of 6 – 21 months doesn’t count as significant prejudice based on counsel’s error (Glover)

-Possible for counsel to be ineffective at guilty plea stage (most common example is giving wrong advice about the consequences of a plea)



5. Per Se Ineffectiveness
-Court recognized that there might be some unusual, egregious, situations in which counsel’s ineffectiveness and prejudice could be presumed and ergo reversal would be automatic (Cronic, counsel had too little time to prepare)

-If attorney has never passed the bar, that will constitute per se ineffectiveness

-Not every instance of D’s counsel sleeping will warrant ineffectiveness, but in extreme cases that will happen

I.  Identifying Suspects


A. Id’s and the Right to Counsel



1. The Wade-Gilbert Rule
	US v. Wade 1967 (p.814)

	-Question here is whether courtroom identifications of an accused at trial are to be excluded from evidence b/c the accused was exhibited to the witness before trial at a post-indictment lineup conducted for ID purposes w/o notice to and in the absence of the accused’s appointed counsel

-Court holds this is in violation of the 6th Am. unless the in-court ID had an independent origin or the introduction of this evidence was harmless


-In Gilbert, adopted per se exclusionary rule to these out of court IDs where counsel isn’t present



2. Limits on the Right to Counsel at ID Procedures
	Kirby v. Ill. US 1972

	-Wader-Gilbert rule per se exclusionary rule doesn’t apply to ID testimony that took place before the D had been indicted or otherwise formally charged w/ a criminal offense


-US v. Ash (1973) – D has no right to counsel at a photographic identification, whether conducted before or after indictment or formal charge


B. Due Process Limitations on ID Evidence


1. The Foundations of a Due Process Test
-In Stovall, Court held that due process fundamental fairness approach would be used in assessing identification procedures that aren governed by Wade-Gilbert rule.  

a) Bad form to show suspects singly, but it is a totality of the circumstances test and this case had EC (only witness was near death)
-Prompt suspect on-scene identifications allowed b/c can help prevent wrongful arrest



2. Applying the Due Process Test

-In Foster, grossly suggestive ID procedure was violation of due process (placed w/ shorter suspects, brought in for one-on-one, brought in again, etc)

-Seems that the question for admissibility under Due Process Clause is whether the witness had accurate picture of the perpetrator in his/her mind before the police suggestiveness occurred, and whether that suggestiveness altered that picture in any way


3. Reliability as the Linchpin
	Manson v. Brathwaite 1977 (p.828)

	-Despite suggestive procedure (only 1 photo) and no need for that (no reason couldn’t have gotten more photos), the Court cited Simmons requirement that there be a very substantial likelihood of irreparable misidentification and that wasn’t the case here

-So reliability is key, and the identifier was very reliable (had a good view, was apying attention, prior description of the criminal, level of certain, and time b/w crime and ID)




4.  IDs in Lower Courts after Mason
-Lower courts extremely unlikely to find ID procedure violated Due Process

-Photo ID can effect jury when the photo used for ID is a mug shot and jury sees it at trial

-In-trial ID highly suggestive but admissible if passes the Manson analysis

-Courts use the Manson standards for voice ID, as well
THE GRAND JURY (p.898-924)
-Depending on the jurisdiction and the seriousness of the crime, the grand jury operates as a check on the prosecutor’s decision to charge


A. Background on the Grand Jury


1. The Early English Grand Jury: Quasi-Prosecutor
-Created over 800 years, initially the grand jury didn’t function as a shield to protect the accused, but as a sword to be wielded on behalf of the Crown

-Wasn’t until 1681 that the grand jury acted as a shield to protect the accused, also led to notion of grand jury secrecy

2. Colonial Grand Jury: Quasi-Legislative, Quasi-Administrative
-Most famous case of refusing to return an indictment was that of John Peter Zenger (published criticisms of Gov. of NY)
-Toward the start of the Revolutionary War, grand jury became popular as political tool

-Grand Jury Clause was adopted in the 5th Am.

3. The Post-Revolutionary and 19th C. Grand Jury: Screening Function
-Grand juries as a political tool continued, as those in the south wouldn’t indict KKK members

-Grand juries continued to operate in secrecy, allowing them to independently determine whether to indict despite a judge’s instructions

4. Modern Grand Jury
-Currently, grand juries no longer perform any other function but to investigate crimes and screen indictments, and they tend to indict in the overwhelming number of cases brought by prosecutors
-So historically, grand jury served 2 major functions: (1) buffer against unjust prosecution by the state and (2) an enforcement function by investigating incidents or offenses that grand jurors thought suspicious




A Right Not Incorporated, When Invoked, & How They Work
-Right to a grand jury indictment doesn’t extend to D’s excused of state crimes (Hurtado v. Calif. (SC 1884) not fundamental enough)


a) About half the states today require prosecution by indictment for serious crimes

-5th Am. requires a grand jury indictment for the prosecution of an ‘infamous crime’.  A crime is infamous only if it can result in either hard labor or in imprisonment in a penitentiary (Ex parte v. Wilson (SC 1885))
a) Only eight of the Bureau of Prisons’ institutions are designated as penitentiaries, which feature the highest security and the closest control of prisoner actions

-Grand juries summon witnesses and documents w/ subpoenas.  In the room, it’s only the witness (no lawyer), prosecutors, grand jurors, and a court reporter

B. The Charge of the Grand Jury
-Model charge to the jury, 36 sections (p.897)

-After all the evidence, take a vote on whether to indict.  You don’t need to find guilt beyond a reasonable doubt, need to find PC to believe that the person being investigated committed the offense charged (Is the person probably guilty of the offense charged?).  Need at least twelve votes to indict.

-Navarro-Vargas (9th Cir. 2005) thought the charge was illegal b/c didn’t explicitly say that there is a right nullification
C. The Procedures of the Grand Jury
-Governed by Rule 6 of the Federal Rules of Criminal Procedure (p.903)
-Grand jury secrecy is taken very seriously (Rule 6(e)(2))

-Equal Protection Clause prohibits racial or ethnic discrimination in the selection of grand jurors (Rose v. Mitchell (SC 1979))

a) Can use statistics to show lack of a certain minority present

-So long as the grand jury is lawfully selected, discrimination in selection of foreperson and deputy doesn’t prejudice D (Hobby v. US (SC 1984))

-Nothing in Rule 6 imposes an obligation of secrecy on grand jury witnesses

D. The Relationship of the Grand Jury to the Prosecutor and the Court
-Common for courts to view prosecutor’s relationship to the grand jury as subject to little, if any, judicial scrutiny (proceedings don’t have presiding judge)
-Prosecutor does much of the work for the grand jury (decides the question to ask, generally what witnesses to call, and what evidence to present)

-Court summonses witnesses, compels them to testify, and can dismiss an indictment for prosecutorial misconduct, failure to charge all of the elements of the offense, or warn the D fairly of the charge he must defend

-Prosecutor is: (a) legal advisor to the grand jury, (b) presents evidence to the grand jury (grand jury can always request additional evidence), (c) can nullify a grand jurors vote to indict and can resubmit to the grand jury if it doesn’t indict
F. The Evidence before the Grand Jury
-Prosecutors are allowed to offer a good deal of evidence in front of a grand jury that they couldn’t offer at trial (part of the reason grand jury screening function isn’t very effective)
	Costello v. US SC 1956 (p.911)

	Facts: Question here is “may a D be required to stand trial and a conviction be sustained where only hearsay evidence was presented to the grand jury which indicted him?”  Crime here is willful evasion of income taxes for 3 years.

Black (majority):-It would run counter to the history of grand juries to have a rule requiring that evidence before a grand jury must be admissible in court

-Nothing in the 5th Am. prescribes the kind of evidence upon which grand juries must act


-Unlike in this case, where D counsel was able to gain this information from witnesses at trial, D will never know the degree to which hearsay and other inadmissible evidence is considered by the grand jury, as grand jury minutes are exempt from disclosure under Rule 6
-In support of Costello, any misleading inadmissible evidence will be remedied at the actual trial

-Illegally seized evidence can be used in a grand jury but not at trial (US v. Calandra (SC 1974))
-A prosecutor doesn’t have to present ‘substantial exculpatory evidence’ to the grand jury, either (US v. Williams (SC 1992)) because not assessing guilt or innocence just PC if the charged committed the offense
a) Stevens et al dissented from Scalia’s opinion, arguing that this would be a form of prosecutorial misconduct, which the court could supervise

G. The Grand Jury’s Powers of Investigation
-Role of the grand jury is to investigate into the existence of any and all criminal conduct


a) Power is incredibly broad, don’t need PC

-Cause of concern for many journalists who feel they are being bullied to reveal sources (Branzburg v. Hayes (SC 1972))
-Scope of subpoena power for a federal grand jury is nationwide

-A person can move to quash a grand jury subpoena if he can prove it is unreasonable or oppressive (Rule 17(c))

-US v. Dionisio (SC 1971) noted that subpoenas are not searches so don’t need to be held to strict standards

-US v. R. Enterprises (SC 1991), no need for gov’t to establish PC for grand jury subpoena b/c whole purpose of the grand jury is to see if PC exists for indictment
-Grand juries can subpoena defense attorneys to disclose monetary arrangements b/w the attorney and the D so long as the motive the client had for seeking counsel isn’t disclosed

-Witnesses can be called to testify before the grand jury w/o being told why they’re being called, the purpose of the inquiry, or whether they’re suspected of criminal wrongdoing

a) That said, DOJ has told its attorneys to let the witness know what the subject matter is of the inquiry, their 5th Am. right, that answers can be used against a witness, and that a witness may step out of the room to consult w/ his attorney
-Some reforms suggested for grand juries are: allowing witness to have counsel, telling the jury they have the power to nullify even if they find PC (e.g., Zenger), prosecutors must present exculpatory evidence, etc
PETIT JURY (1159-1228)
-Petty offenses may be tried w/o a jury (imprisonment for the offense cannot be authorized for more than 6 months).  Duncan and Baldwin.


a) No aggregation of offenses (can’t combined 2 6 monthers to get a jury)

-6 man jury ok, no requirement for 12 man, but can’t go below 6 (Williams; Ballew)

-Federal jury verdicts must be unanimous, but Apodaca established that state jury verdicts do not


a) Non-unanimous 6 person jury not allowed

-Equal Protection Clause (prohibiting selection/rejection of jurors based on race/sex/or other suspect classifications) and 6th Am. (requiring jury to be chosen from fair cross-section) impact jury pools

-In recognizing fair cross-section, D can only challenge the jury selection procedure and not the eventual makeup


a) Duren established 3 requirements D must show to prove violation of fair cross-section
-Voir Dire: prospective jurors are subject to 2 kinds of challenges: (1) an unlimited number of challenges for caused based on a narrowly specified, provable and legally cognizable basis of partiality and a specified number of peremptory challenges which at one time was exercised for any reason or no reason at all
-Due Process may require a judge to inquire into the prospective jurors’ possible racial prejudice but have to be able to point to racial factors infecting the case (Hamm)

-SC more deferential to TC in failing to ask questions about publicity (Mu’min) than it is about failing to ask questions regarding death penalty feelings (Morgan)
-Ds get more peremptory challenges than P

-Can’t use peremptory challenges as discrimination (i.e., can’t strike all black jurors) (Baston)

Miranda Warning
You have the right to remain silent. Anything you say can and will be used against you in a court of law. You have the right to have an attorney present during questioning. If you cannot afford an attorney, one will be appointed for you. Do you understand these rights?

� Difference b/w an arrest warrant and a search warrant in this context is that the arrest warrant only requires a magistrate’s determination that there’s PC to arrest a person; not specific to location.  A search warrant would require a magistrate to determine that there’s PC to believe that suspect is located in the home of the 3rd party.





