CRIMINAL PROCEDURE SHORT OUTLINE
I. Incorporation
a. Doctrine of incorporation – criminal process has largely been federalized by the systematic incorporation of the provisions in the bill of rights to state cases

i. Only two rights of the federal criminal defendant guaranteed by the bill of rights not required in state cases:

1. 5th amendment right to grand jury indictment 

2. 8th amendment right to bail
a. Every state has their own independent right to bail 

II. Exclusionary Rule

a. Remedy whereby somebody who has been the victim of an illegal search or coerced confession can have the product of the illegal search or coerced confession excluded from any subsequent criminal prosecution.

b. Limitations on exclusion:

i. Exclusion does not apply to the conduct of grand juries

1. a grand jury witness may be compelled to testify based on illegally seized evidence

2. no grand jury indictment will be quashed solely because it is based on illegally seized evidence

ii. Exclusion is not an available remedy in civil proceedings
iii. To qualify for exclusion, the search in question must violate either the federal constitution or a federal statute
1. Simply violating published rules of searching agency will not cause exclusion

iv. Exclusion is not an available remedy is parole revocation proceedings (collateral use exception)

c. Good faith defense to exclusion

i. We will not exclude evidence when the police rely in good faith on a judicial opinion later changed by another opinion

ii. We will not exclude evidence where the police rely in good faith on a statute or an ordinance later declared unconstitutional

iii. We will not exclude evidence where the police rely in good faith on a defective search warrant
1. 4 exceptions to the good faith reliance on defective search warrant (police will not get benefit of good faith defense)(if the state does recognize this, check 6 warrant exceptions)
a. The affidavit underlying the warrant is so lacking in probable cause that no reasonable police officer would have relied on it (Agular case)
b. The warrant is invalid on its face (i.e. failure of warrant to state with particularity the place to be searched or the things to be seized)
c. The police officer lied or misled the magistrate

d. The magistrate has wholly abandoned his judicial role

iv. The use of excluded evidence for impeachment purposes

1. Confessions inadmissible for failure to comply with the Miranda warnings  (cannot use in case in chief) may be admitted to impeach the credibility of the defendant’s trial testimony

2. All illegally seized evidence may be admitted to impeach the credibility of the D’s trial testimony US v. Havens  (t-shirt with holes cut in it; impeached Defendant with physical evidence of t-shirt after he denied it)
a. Cannot impeach other defense witnesses with illegally seized evidence though

d. Fruit of the poisonous tree doctrine

i. Generally, not only are we going to exclude all evidence that has been illegally seized, but we are going to exclude everything obtained or derived as a result of that original police illegality “the fruit of the poisonous tree”
ii. BUT: if original police illegality is failure to give Miranda warnings, then physical evidence found as a result of what was said will not be excluded as the result of the fruit of the poisonous tree (restating paragraph above)
iii. Three ways government can break the chain between an original illegal police action and some supposedly derived piece of evidence

1. Showing they had a source of the evidence that is independent of the original police illegality (“independent source”)
2. Inevitable discovery = we would have inevitably discovered this evidence anyway
3. Intervening acts of free will on the part of the defendant

a. Example = D was illegally arrested on Friday night.  Saturday out on bail. Monday got lawyer.  Tuesday voluntarily returned to police station to confess.  Confession admissible.
iv. If original police illegality is only Miranda violation, then physical evidence found as a result will not be excluded

III. ARREST (seizure of the person) – 4th amendment
a. Common law power to effectuate warrantless arrests

i. Felony (more than 1 year in jail possible)– police may arrest without a warrant for a felony any time they have reasonable grounds to believe (probable cause) that a felony was committed and this person did it

ii. Misdemeanor (up to or including 1 year in jail) possible -  police may arrest without a warrant for a misdemeanor committed within their presence

1. Perception of crime by anyone of the officer’s senses 
a. E.g. smelling marijuana
iii. Types of intrusions: Sliding Scale: each requires higher degree that a crime has been committed 
1. Least intrusive contact: Police can approach someone and request for information except on whim or caprice
a. Individual can choose to not respond or run away and this does not give police probable cause to arrest
2. Common law right to require : police must have founded suspicion that police activity is afoot
a. Detention short of a full seizure
b. If individual gives explanations, police must release him
3. Stop and frisk: police need reasonable suspicion that the individual is committing or has committed a crime
a. If police think suspect is armed or dangerous, they get to frisk them
b. If they find something else, legal test for admissibility is how much could it have been like contraband from the outside
4. Arrest: requires probable cause and completely impedes the individuals movement
iv. An arrest warrant is generally not required prior to arresting someone in a public place.  
1. However, the non-emergency arrest of an individual in his own home requires an arrest warrant

2. In the home of a 3rd person, requires search and arrest warrant

v. Sliding scale of police authority to effectuate an arrest

1. Minimal intrusion – request for information – police can approach someone and request information except on a whim or caprice

2. Right to inquire – police must have a founded suspicion that criminal activity is afoot, in which case they can ask questions.  Detention must be short of a full seizure.  If the individual gives an explanation, the police must release him

3. Stop and frisk – police need a reasonable suspicion that the individual has committed or is committing a crime.  If police reasonably believe that the individual is armed and dangerous, then the police can pat him down outside of the clothes

a. If the police pull out a weapon, it will always be admissible

b. If the police find evidence of another crime, then the test is whether or not it could have reasonably been believed to be a weapon or contraband from the outside

4. Arrest – requires probable cause and impedes the individual’s freedom of movement completely
b. Stationhouse detention

i. Police need probable cause to arrest you to compel you to come to a police station either for interrogation or fingerprinting

IV. SEARCH AND SEIZURE

a. Requirements for having 4th amendment right

i. Governmental conduct AND 
1. Publicly paid police, on or off duty

2. Any private individual acting at the direction of the public police

3. Privately paid police (security guards) are not government conduct unless they are deputized with the power to arrest
ii. Reasonable Expectation of Privacy = 4th amendment right.  THEN:
1. check if police had a valid search warrant

2. If warrant no good,

a.  see if you can save it with good faith defense (above)

b. Or can you fit search into warrant exceptions (below)
3. No reasonable expectation of privacy

a. No reasonable expectation of privacy when there is no standing to object to the legality to the search
i. Always standing when:

1. You own the premises searched

2. You live on the premises searched, whether there is no ownership interest or not (grandson who lives at grandmother’s house)
3. Overnight guests

ii. Sometimes standing if: (these are factors to be considered)
1. You own the property seized (those are my photographs)
2. If you are legitimately present when the search takes place 
iii. 3 likely standing scenarios

1. Overnight guests have standing

2. Passengers in cars who don’t claim they own the car or own the property in seized DO NOT have standing

3. A drug dealer briefly on the premise for the business purpose of cutting up drugs for sale did not have standing

4. No reasonable expectation of privacy when the item the government wants to seize from you is something you hold out to the public every day

a. Sound of your voice

b. Style of your handwriting

c. Paint on the outside of your car

d. Account records held by a bank

e. Monitoring the location of your car on a public street or in your driveway

f. Anything that can be seen across open fields

g. Anything that can be seen from flying over the public air space

h. Odors emanating from your luggage

i. Dog sniffs

i. Garbage set out on the curb for collection

i. Police can pose as garbage men and get the garbage from behind your house if that’s the standard practice of the garbage company

b. Search warrant

i. Validity of warrant – SIDE w/ POLICE unless bare legal conclusion
1. Probable cause

a. Informant – can have valid warrant based in part on an informer’s tip even though that informer is anonymous (Illinois v. Gates = anonymous letter said Gates flew to Florida, drove back with drugs, valid because predicted future activity)
b. Test is totality of circumstances 
c. Police may use hearsay to supplement their own investigation to get a warrant

2. Particularity requirement – must state with particularity the place to be searched and the thing to be seized

a. Will not do for affidavit to state this but warrant does not

3. Warrant must have been issued by a neutral and detached judicial officer

a. State AG not neutral

b. Cannot be paid $25 to issuing warrants

c. Magistrate cannot accompany police to execute warrant
d. Court clerks are neutral of law enforcement 

4. Police can detain people on premises (Michigan v. Summers)
a. Cannot arrest them or frisk them unless police get PC from search, OR

b. Police have reasonable basis for believing people are dangerous at place being searched, then get frisk

5. Warrant properly executed

a. In general, police must knock and announce
b. Don’t have to knock and announce when it would be futile, dangerous, or might produce the destruction of evidence

c. 15-20 seconds, forceful entry for drug search during daytime, valid
ii. Invalid warrant

iii. Exceptions to the warrant requirement

1. Search incident to a lawful arrest

a. Arrest must be lawful

b. Search must be contemporaneous in time and place with the arrest

c. The person or his grab area may be searched to look for weapons or prevent evidence from being destroyed, including the entire interior compartment of the car, including containers, but not the trunk New York v. Belton (while D handcuffed outside car jacket in backseat unzipped and searched, found drugs,)
d. Applies whether person is in the car or up to 50 feet away from it 
2. Automobile exception

a. Police need probable cause (the same PC they would need to get a warrant) to believe that the car contains the fruits of crime, the instrumentalities of the crime, or contraband

b. Can open any package, luggage, or other container that could reasonably contain the item they got PC from, regardless of who owns the container (e.g. passenger’s container) (US v. Ross)
c. Can open trunk

3. Plain view

a. Police must be legitimately present where he or she does the viewing

4. Consent

a. Consent must be voluntary and intelligent

b. Saying you have a warrant when they don’t negates consent

c. Police do not have to warn you that you have a right not to consent

d. 3rd party consent: Where two or more people have an equal right to use a piece of property, any of them can consent to its warrantless search

5. Stop and frisk

a. Must have reasonable suspicion Terry v. Ohio
b. How much like a weapon or contraband could it have felt like from the outside (legal standard)
i. Big baseball sized ball of crack – admissible 

c. Weapons are always admissible so long as the stopping was reasonable

6. Exigent circumstances (police are not allowed to develop/create this)
a. Hot pursuit (about 15 minutes behind the D)
i. Fleeing felon in house, found D, and bloody clothes and weapon, all admissible
ii. No limits once police enter house under hot pursuit

b. Evidence that would dissipate by time warrant obtained

i. E.g. blood sample in drunk driving arrest

ii. E.g. scraping under D’s fingernails

7. Special needs searches

a. Random Drug testing – allowed in wide range of circumstances.  
i. Railway employees, students doing extracurricular

b. Not allowed for candidates for office within a state and women in maternity wards in state-funded hospitals

8. Border searches 

a. Can search baggage and vehicles without probable cause, without a warrant, and without reasonable suspicion 

b. Routine (requires no level of suspicion) (example is canine sniff that makes contact) vs. 

c. non-routine (requires reasonable suspicion)(example is taking off of artificial leg/strip search)

9. Administrative Search

a. Safety inspection of restaurants 

c. Wiretapping and eavesdropping

i. All wiretapping and eavesdropping requires a warrant historically 

ii. Patriot Act allows roving wiretaps 

iii. Federal warrants last for 30 days

iv. Exception

1. Unreliable ear = everyone assumes the risk that the person to whom he is speaking will either consent to the government monitoring the conversation or will be wired (Hoffa )
V. CONFESSIONS AND MIRANDA

a. Miranda

i. Constitutional prerequisite to the admissibility of any product of custodial police interrogation is the giving of the warning – 
1. you have the right to remain silent.  
2. Anything you say can and will be used against you.  You have the right to an attorney.
3.  If you can’t afford an attorney, one will be appointed. 
4.  Any, you have the right to terminate the interrogation at any time

ii. Need both Custody and Interrogation to trigger need for Miranda warnings
1. Custody – a person is in custody if, at the time of the interrogation, he is not free to leave

a. Objective test

b. Cannot consider person’s youth or inexperience with the criminal justice system

c. Probation interviews and routine traffic stops are NOT custodial

2. Interrogation – any conduct where the police knew or should have known they could have gotten a damaging statement (Rhode Island v. Innis)
a. 2 step interrogation process is unconstitutional – Seibert

b. “bad faith” is controlling factor

b. Waiver of Miranda

1. Must be voluntary and intelligent

2. Affirmative waiver required = No waiver by silence or shoulder shrugging

a. Failure to sign written waiver not fatal if orally waived

c. 5th amendment right to counsel 
1. Right to counsel – once the defendant asserts his right to terminate the interrogation and requests an attorney, re-initiation of the interrogation by the police without his attorney present violates his 5th amendment right to counsel

a. D must re-initiate 

2. Not offense specific – cannot bring up other topics besides original one that D said he wanted lawyer for
3. 5th amendment right to counsel arises only when someone hears Miranda warnings and says I want a lawyer to help with process of police interrogation
a. all other invocations of right to counsel bring up 6th amendment, and this is offense specific – lawyer only has to be there when D is being interrogated about that lawyer’s case
VI. PRETRIAL IDENTIFICAITON

a. Two substantive bases to attack pretrial identification

i. Denial of the right to counsel

1. Post-charge lineups and show-ups (1-1) give rise to the right to counsel – critical stages (not arrest)
2. There is no right to counsel when the police go out to show the victim or witness photographs (US v. Ash)
ii. Denial of due process
1. So unnecessary suggestive and so likely to produce a misidentification that it denies due process

2. E.g. Victim says D was white.  Lineup has D as only white person.  This is due process violation.

b. Remedy

i. Exclusion – the pre-trial identification will be excluded

c. In court ID not excluded by showing adequate Independent source for in court ID.

i. Independent of bad line up is ample opportunity to observe at time of crime

VII. PRETRIAL MATTERS
a. Grand juries

i. States do not have to use grand juries as a regular part of their charging process

ii. Exclusion does not apply to the conduct of grand juries

iii. Proceedings of grand juries are secret

iv. 16-23 people

1. 12 needed to indict, does not need to be unanimous 

v. Witness does not get counsel in the grand jury room

VIII. TRIAL

a. Right to jury trial

i. Right attaches anytime D is tried for an offense where the maximum authorized penalty exceeds six months

b. Number of unanimity of jurors

i. Minimum numbers of jurors is six.  If there are only 6, they must be unanimous

ii. For a twelve person jury, verdicts do not have to be unanimous in state court (in federal court, they do)

c. Cross sectional requirement

i. Right to have the jury pool reflect a fair cross section of the community in the country

ii. No right to have your own jury reflect a fair cross section of the community in the country

d. Preemptory challenges

i. It is unconstitutional for the prosecutor or the defnse to exercise peremptory challenges to exclude from the jury prospective jurors on accountof their race or gender

e. Right to counsel

i. Ineffective assistance of counsel

1. Deficient performance by counsel; AND

2. But for such deficiency, the result of the proceeding would have been different

IX. 5TH AMENDMENT PRIVILEGE AGAINST COMPELLED TESTIMONY

a. Anybody (witness, party, D) may assert the privilege at any proceedings under oath (civil, admin hearing, congressional hearing, etc)
b. If you do not assert your 5th amendment privilege the first time a question is asked in a civil case, you will have waived your 5th amendment right to all subsequent criminal prosecutions

c. Scope of the protection 
i. 5th amendment protects against compelled testimony: Cannot be compelled to take lie detector or custodial police interrogation

ii. Unconstitutional for the prosecutor to make a negative comment on the defendant’s failure to testify or his remaining silent on hearing the Miranda warnings (GRIFFIN RULE)

iii. Does not protect from hair sample, urine sample, blood sample

d. 3 ways the privilege can be eliminated:

i. Grant of immunity – 
1. derivative use immunity = we will not use your immunized testimony or anything derived from it to convict him.  But we can prosecute you based on evidence we can show we had before the immunity was granted
ii. There is no possibility of incrimination

1. E.g. statute of limitations has run

iii. Waiver – criminal D, by taking witness stand, waives 5th amendment privilege as to all legitimate subjects of cross-examination
X. IMMUNITY
a. We will not prosecute for any crime with evidence that we derive from immunized testimony

b. We can prosecuted based on any evidence we can show we had before immunized testimony

