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I. Economic & Social Aspects of Employment Discrimination

A. Employment at Will Doctrine

1. Doctrine

· At C/L employment was defined as an “at will” relationship ( employers are free to hire or reject any applicant at whim (i.e. employee can be terminated at any time for any reason)

· Still the modern rule in all states (except Montana that has a wrongful discharge statute)

· Applies in absence of a statute or contract for term of years

· Constitution does not provide any protection b/c when private actors there is no state action (but state C. may provide some protections)

2. Exceptions

a. Public Policy ( if discharge violates public policy may be illegal (i.e. get fired because have to go to jury duty or report violations)

b. Implied or Express Right (implied or express contractual obligation

· Most likely will come from personnel policies saying as long as work is good you will have a job

c. Implied Covenant of Good Faith and Fair Dealing ( minority position

· Provides that every K imposes upon each party a duty of good faith and fair dealing in its performance and enforcement

d.  EP only covers discrim treatment: race, gender, etc

B. Substantive Areas of Employment Law

1. Constitutional Protection (14th Amend.) ( If you work for the fed government have this protection

2. §1981 of 1918 Civil Rights Act

· Cannot discriminate on the basis of race. Congress in amend says  this covers all benefits not just entry into employment as SC tried to say in Jones (1982)

3. Equal Pay Act 1963

· Cannot pay men and women differently when they are doing substantially equal work

4. Some state fair employment practice laws

· Some physical and mental disability laws, some states only cover physical, DC says can’t discrim on marriage, appearance is covered under DC.  Family resp. and sexual orientation also covered under DC

· Note: if absenteeism becomes problem b/c of family then they can fire you

· Political affiliation:  not covered in federal law but is in DC

· Matriculation:  apt owner in DC can’t discrim against you b/c you’re a student

5. 1964 Civil Rights Act – Title VII

· prohibits discrimination based on race, color, religion, gender and national origin

· If claim is not based on one of these factors, cannot sue under VII

6. Age Discrimination Act 1967

· Protects people over 40

· To bring a claim must show that younger person was favored over an older person for hiring or promotion (person favored does not have to be under 40)

· Exception for firemen, cops, pilots and very high CEOs.  Otherwise can’t have forced retirement

7. Rehabilitation Act 1973 §503

· Prohibits federal contractors (more than $10,000) and federal fund recipients from discriminating based on mental or physical disabilities

8. 1991 Civil Rights Act

· added §1981(a) which allows for punitive and compensatory damages

9. American with Disabilities Act of 1990

· Prohibits all discrimination by employees for both mental and physical disabilities

· Then Sutton Paradox – Congress obviously wanted work to be covered, but Sutton refused to hold that work is major life activity.  Irony—to be qualified as disabled you can’t work

10.  Exec Order 11246 (1965) federal contractors must take affirmative action to employ underrepresented people.  Problem:  SC cases Adarand and Croson.  Bush is trying to save the order.

C. Forms of Discrimination

1. Housing

· Steering ( when realtors show buyers houses in neighborhoods which reflect their characteristics

· If you can’t live where good jobs are you cannot get the good jobs. Er may not hire you b/c you live too far away

2. Education

· Until 60’s women and minorities discriminated in admission

· Urban and suburban schools have different quality

· Almost every job now requires reading and computer literacy

3. Societal

· Private clubs excluding women and blacks

· People tend to socialize with those who are like them and many jobs are discovered by word of mouth

· 1st Amend freedom of association:  truly private clubs are outside discrim laws.  Many say if you are open to the public then you are violating civil rights.  Private clubs get no tax exemption when they discriminate

4. Employment

· Many jobs passed by work of mouth

· Blacks and Hispanics earn 75-80% of what whites do

· Have higher unemployment

· Women earn 80% of what males earn ( Why?

· Educational differences (men usually go further)

· Women leave labor force to have kids

· Women enter “female occupations” that pay less

D. Two Things Not Predicted by Economists

1. Huge increase of women in labor force and percentage that would stay for entire career

2. Feminization of Poverty ( percentage of people living in poverty is dominated by single parent homes headed by women

E. Age and Disability Discrimination

1. Older workers tend to be laid off quicker b/c more expensive and people see age as an impediment

2. Illegal to have mandatory retirement age unless worker no longer able to do work

· Can fire but cannot mandate retirement

· Can provide incentives to retire voluntarily or fire them 

F. Why Do People Discriminate

1. People like to feel superior—at least I’m not a ______

2. Ignorant stereotyping--Even those who have been discriminated against are not sensitive to stereotypes of other groups

3. Economic Advantage—to eliminate competition for craft unions, controlled apprenticeships

4. Lack of role models—catering to customers who don’t want to buy from someone who is not like them

5. Subtle Discrimination--Some people do not even know they are discriminating

G. Problems with Discrimination

1. Lack of role models for disadvantaged groups

2. Lower expectations for victims of discrimination

3. Educational disadvantages

H. Costs of discrimination

1. weakens claims of meritocracy

2. increase expense of labor force

I. Types of affirmative Action

1. tends to benefit sons and daughters from high socioeconomic strata

2. less likely to help poor minorities

J. Examples of Discrimination

1. can rely on tests if related to job performance

2. can require high school diploma for janitors

3. pilots need minimum logged flight hours and very expensive.  Nearly only ones who can afford it were in the military

4. grooming codes

a. men with long hair v. women with long hair

II. Procedural Aspects of Employment Discrimination

A. Role of EEOC

1. In General

· Investigates to see if there is cause for discrimination

· Gets 180 days to investigate, then an individual will get a right to sue letter (may get earlier if they know they aren’t going to bring action)

· P may be able to get right to sue letter early but some courts may make you wait 180 days 

· EEOC only finds 5-10% of cases worth investigating and then only wins 25% of these

2. Enforcement

· EEOC can bring case for P in district court if they find cause for discrimination, but usually do not do this

B. Bringing a Charge  

1. Must file charge with EEOC and State Agency (if there is one)

a. If State Deferral Agency

· Have 300 days to file charge

· If file with EEOC they will get it to state agency in time

· If file with state agency, will assume go to EEOC

· Usually 60 days will pass before EEOC gets involved then EEOC gets 180

b. If no State Deferral Agency

· Have 180 days to file with EEOC

2. When EEOC finds no cause for discrimination ( 2 things in order to sue

a. must file suit within 90 days
b. have to receive right to sue letter (whether EEOC finds charge valid does not affect right to sue)

c. you can sue in either federal or state court

3. If EEOC finds a cause to sue then tey will sue for you (doesn’t happen  often)

4. EEOC Report

a. Court may admit report (most won’t b/c very cursory)

b. §709(e) ( 

· unlawful for employee of EEOC to make public any information obtained by EEOC in its investigation before the institution of a proceeding under Title VII 

5. Tolling of Statute of Limitations

· Starts to run when person is notified of the action employer is going to take, not when it is effectuated.  

· Possible continuing violations—happens in cases of pay differential.  Then back pay can only go back 2 years before charge filed

· Love v. Pullman—p. 791 held nothing suggests that state proceedings may not be initiated by the EEOC acting on behalf of the P.  EEOC can file with state agency for you and vice versa and treat it as if you filed on the same day

· EEOC can accept charges filed with it vefore they were filed with state or local agencies, notifying the state or local agency of the existence of the charge, offering to deferr to state or local investigation, and proceeding with its own inquiry if the state or local agency waived the opp to take action.

· Proper because laymen unassisted by trained lawyers

· Case does NOT deal with question of how the 180 and 300 day time periods were to apply in relation to state agency deferral procedures

· McKaska:  held okay if EEOC agrees with state agency if file after 240 day then the state agency must waive jurisdiction

· Note:  Martini case D.C. Cir 1999 said EEOC may not issue a right to sue notice before the expiration of 180 days afer the filing of the charge, even if the EEOC determines that the charge investigation cannot be completed within 180 days.  (So P can’t file in state or fed court unless 180 days is up)

· Another court came out the other way on this 2 years later So courts are split

6. Effect of not bringing charge on time

· Unlawful act with untimely filing is equivalent to unlawful act that occurred before Title VII went into effect (P loses)

C. Discriminatory Treatment – Individual Discrimination

1. Establishing a Prima Facie Case

a.  General Effect

· A prima facie case raises an inference of discrimination only because court presumes these acts, if otherwise, unexplained, are more likely than not based on consideration of impermissible factors

· If P establishes prima facie case and D does nothing, P wins

· Low threshold b/c P has no idea why not hired

b. General Requirements (McDonnell Douglas Test)
(1) P belongs to a protected class

(2) He applied and was qualified for a job for which the employer was seeking applicants (if not qualified must go to disparate impact)
(3) Despite his qualifications he was rejected, and
(4) After his rejection, the position remained open and the employer continued to seek applicants from persons of complainant’s qualifications 
c. Plaintiff must belong to a protected class

· Basically anyone is in a protected class ( cannot discriminate against anyone based on a protected factor

· Point is to indicate basis for discriminatory treatment of employer

· White Males and Reverse Discrimination

· Articulate some reason why this an unusual employer ( background circumstances indicate that employer are unusual firms that discriminate against majority group persons

d. Plaintiff Actually Applied for the Job and was Qualified

· Usually P must actually apply for the job to bring a claim

· Exception ( argue would have applied but discrimination so overt that applying would have been a futile humiliating experience b/c evidence of repeated discrimination against minority group

· Important for P to meet stated qualifications

· If P does not meet them, may have claim under disparate impact

· If you were a worker there and were fired you are presumed to meet the qualifications

e. Despite Meeting Qualifications, Plaintiff was Rejected for job

f. After Plaintiff  rejected, job remained open and employer continued to search

· Not always an element b/c employer may decide not to hire anyone or raise qualifications

· Or in laying off case—you were laid off and er continued to employ people with your qualifications

· Note: this is not a hard standard because often applicant doesn’t know why they didn’t get the job and D has all the info

2. D Then Has Burden of Articulation

a. Burden of Articulation ( minimally credible non-discriminatory reason for not hiring them (or firing etc.)

· VII is not violated by the exercise of erroneous or even illogical business judgment.  An employers business judgment is relevant only insofar as it relates to the motivation of the employer with respect to impermissible factors

· Employer may rely upon a bona fide affirmative action program to rebut a non-minority males prima facie case of discrimination.  Furnco v. Waters:  D can admit balanced workforce stats or affirm action b/c it shows you are not the kind of er that is likely to discrim.

· Can P present evidence of unbalanced workforce?  In class action suit yes.  Teamsters (shows systemic) In individual case most courts don’t admit evidence b/c it does not say anything about why this particular decision was made

b. This is not a burden of proof ( does not have to prove that they did not discriminate. Can be an absurd reason.  Very minimal burden

c. If P then does nothing, they lose

g. Once D gives non-discriminatory reason, prima facie case drops out even if reason is not true (Go to step 3)

3. P Attempts to Prove Pretext

· P tries to prove articulated justification is a pretext for discrimination

· If D says it was due to personality conflict, but that conflict was due to race or sex, then discriminatory

· When case then goes to a jury, and jury finds for P, most of the time judge honors the jury verdict

· How Prove Pretext?

· His work no different than others who were kept.

· Or, even though other person hired had better qualifications, P may be able to prove that D never considered P’s resume b/c of the race

4. PRETEXT PLUS  (St. Mary’s v. Hicks) (Overruled by Reeves)

a. P fired.  Satisfies prima facie case.  D says I fired you because you didn’t adequately supervise people under you. P proves this is false reason

b. If D gave false reason P still has to prove acted on impermissible reasons 

· P must do more than show D’s offered justification is false/pretext.  P needs to put forth additional evidence to show discrimination affect hiring decision of employer.

· Once Er gives a reason even if it’s absurd then the prima facie case falls.  Go to step 3 P must prove that the explanation was a pretext for discrim

c. What evidence do you provide?

· If large employer with large imbalance but most courts will not admit in an individual case

· Anecdotal Reasons 

· Decision-maker tells racist jokes even if not directed at P, but easier if it is (if use language more likely than not they are racist and discriminate and considered impermissible factor– court will let evidence in)

· Employees have heard generally negative comments from decision-maker with regard to minority groups

· Problem ( P will admit this in beginning of trial before D brings evidence; when D rebuts, P may not have more to bring forward

· Exception ( there may be some cases where pretext is established so clearly that it proves the discrimination ( i.e. the plaintiff annihilates D’s non-discriminatory reason (why would D give three false reasons if not discriminating, D position absurd and P annihilates reasons) 

5.
Reeves v. Sanderson handout 2000.  Basically overrules PRETEXT PLUS

· P brings claim for age discrim.  D’s reason is that P falsified attendance records.  Then P comes back and offers evidence that he did keep accurate records

· Cites Hicks that it is not enough to disbeliever the er; factfinder must believe the P’s explanation of intentional discrim.  Pretext plus. This was hard to prove b/c ee not in a position to find out

· HELD:  “a P’s prima facie case, combines with sufficient evidence to find that the Er’s asserted justification is false, MAY permit the trier of fact to conclude that the er unlawfully discriminated reverses this Hicks presumption.  If you prove pretext it is enough to go to jury and usually if the jury finds for you it will be upheld.  Makes it easier for P to get cases to juries

D. Use of Statistics in Discriminatory Treatment Cases (Furnco v. Waters) p. 124
1. A prima facie case raises an inference of discrimination only because court presumes these acts, if otherwise unexplained, are more likely than not based on the consideration of impermissible factors

· People do not act in a totally arbitrary manner, without any underlying reasons especially in a business setting

2. A racially balanced work force cannot immunize an employer from liability for specific acts of discrimination

· Obligation imposed by Title VII is to provide an equal opportunity for each applicant regardless of race, without regard to whether members of the applicant’s race are already proportionately represented in the work force

· Here P did make a prima facie showing under McDonnell
3. But a prima facie showing is not the equivalent of a factual finding of discrimination

a.  Employer must be allowed some latitude to introduce evidence which bears on his motive

· here there was no evidence that P was rejected b/c of his race

b. Statistical information of a balanced workforce can be used to rebut a presumption of discrimination

· Proof that work force was racially balanced is not wholly irrelevant on the issue of intent when that issue is yet to be decided

· But must look to individual case b/c Title VII aims to ensure equal opportunity for each applicant regardless of race and whether or not the members of applicants race are already proportionately represented

4. Employer does not have to maximize minority applicants or have hiring process that mazimizes the hiring of underrepresented groups.  Word of mouth hiring is okay even though it may prefer whites
· Employer has to show did not discriminate against minority applicants

· Does not have to show it used a formula to hire the most minorities

· Bottom Line defense is okay in a discrim treatment case:  

· I have a balanced workforce and that should be evidence that I don’t discrim.  Becomes more troublesome in discrim impact cases

E. Mixed Motive Cases (§706(g)(2)(b)) 1991 CRA amendments

1. Statutory Language

· If individual proves a violation and a respondent demonstrates that it would have taken the same action in the absence of the impermissible motivating factor, the court –

· May grant declaratory relief, [negative] injunctive relief, and attorney’s fees

· Shall not award damages (no back pay) or issue an order requiring any admission, reinstatement, hiring, promotion or payment [no affirmative injunction].  Because she wouldn’t have gotten the job anyway.  Also no compensatory or punitive damages

· So mixed motive is no longer a defense to liability it is only a defense to remedy

· PWC case with abrasive female ee who didn’t make partner.  Clearly D considered gender but said also that she was abrasive.  SC accepts this and no liability.  Congress doesn’t like this and Overturns when it amends CRA in 1991

2. General Interpretation

· If prove race was a motivating factor, even if mixed motive (would have fired anyway) there is still a violation

· P must still show impermissible factor was part of decision, but now does not have to show only reason

· Employee will not get back pay, compensatory, or punitive damages 

· Can get injunction but don’t get job back etc. 

See proof construct in notes 1/14/03

F. After-Acquired Evidence in Discriminatory Treatment Cases

1. Doctrine (MeKennon v. Nashville Banner Publishing Co p. 152)

· Obtain evidence after even to show you would have done same thing had you known information before act

2. Effect

· Still a violation ( P established discriminatory treatment and not a pure mixed motive case

· Employee gets back pay up until the date employer discovered the information

· From the time the discrimination occurs until employer discovers information, the employee gets back pay

· No reinstatement

· Get negative injunction and atty fees

· Minor misstatement on a resume not enough.   Usually has to be big misrep like saying you’re trained for the job when you aren’t.  er has to show that it would have terminated the individual once it discovered these pre-employment misreps

3. Inequities Involved

· If P never filed charge, the employers investigation would have never uncovered lie (firing b/c filed charge)

Proof Construct for Discriminatory Treatment

1. Prima facie burden of proof on P

2. If prima facie, then burden of articulation on D.  Minimally credible nondiscriminatory reason

a. Title VII is individual right but stats or evidence of balanced workforce is not irrelevant--Furnco

3. Pretext, and pretext plus fight—Reeves
4. If violation (P can prove a motivating factor) then D can say mixed motive
a. To limit damages (not a D to liability, just remedy)
b. After acquired evidence—still a violation
5. BFOQ defense
6. If reverse discrimination, AA defense
G. Systemic Discrimination (Teamsters v. US p. 157 and Hazlewood School District)

1. In General

a. P is trying to show that an employer has been discriminating against a particular race, gender etc.

b. Use statistics to show deliberate, intentional discrimination

c. Bringing the suit

· Every class member does not need to bring a charge, as long as some filed a representative sharge on time

· But to be a member of the class must meet qualifications of the job (if don’t meet can challenge under disparate impact)

· Teamsters facts:  long haul drivers make more $$ only .3% and .5% of long haul drivers are black or hispanic.  White drivers didn’t want to share a cab with the others

2. Teamsters Model

a. A Prima Facie Case of discriminatory treatment can be inferred through statistics

(1) Statistical Imbalance—Workforce Composition

· Current composition of workforce is different that comparable composition in the local labor force

· Stats aren’t usually used in individual case, just class actions

(2) Applicant Flow Data

· Compare how many people applied from different groups and how many were accepted.

· Focuses on current decision making ( more indicative of current motivation

· Also can look at what departments the different groups went to

· If 100/500 or 20% of applicants were hired look to what percentage of African Americans were hired (if 2% may have inference of discrimination) (percentage of applicants hired is expected outcome for each class).  If there are big disparaties=strong indication

(3) Anecdotal Evidence

· Discriminatory comments or jokes.  This would be very strong evid.

b. P shows by Statistics that unlawful discrimination was regular practice of D ( Establishing a prima facie case

(1) Government must establish by a preponderance of the evidence that racial discrimination was the company’s standard operating procedure, the regular rather than the unusual practice

(2) Virtual absence of minority workers, when unexplained, is sufficient to establish a pattern of illegally motivated decision-making.

(3) At initial stage government is not required to offer evidence that each person was the victim of employers discriminatory policy to establish a prima facie case that policy existed

c. Employer’s Rebuttal

(1) Burden of Articulation

(2) Relevant Geographic Are is drawn wrong

· Courts rely upon data in the Standard Metropolitan Statistical Area, a demographic compilation of the population in metropolitan areas by US Dept. of Commerce

· Also look to actual recruiting patterns, unique commuting difficulties, past patterns of exclusion, or special affirmative action efforts to determine more precisely from where an employer would be expected to draw workers

· The identification of a relevant labor market means not only identifying qualified potential applicants for the job but also identifying interested potential applicants Lampworks case p. 179

· Application process might not itself adequately reflect the actual potential applicant pool, since otherwise qualified people might be discouraged from applying b/c of inability to meet the  standards challenged as being discriminatory

(3) Statistics themselves are flawed

· Sample size too small—greater the sample size, then greater the difference means not random

· Lampworks

· Statistics may reflect pre-VII discriminatory practices ( look to recent applicant flow data[recent hiring data])

· Used a snap shot of current work force but if look to applicant flow data will show hired higher percentage of protected group recently 

(4) If job requires specific training, look to people in work force that actually have that training (like someone who wants to be a CPA but never took accounting)

· If you don’t meet stated qualifications—disparate impact

(5) Chicago Miniature Lamp Works (7th Cir. 1991) p. 179

· Evidence ( hired by work of mouth, would hire those who could not speak English, had high percentage of Hispanics and Latinos 

· “The identification of a relevant labor market means not only identifying qualified potential applicants for the job but also identifying interested potential applicants

· Low paying, unskilled jobs are more likely to be filled by those living closer to the site of the job because the cost of commuting cannot be justified

· Common sense dictates that a non-discriminatory employer with no English fluency requirement will receive a disproportionate amount of applications from non-English speaking persons

· Defining relevant labor force requires some common sense

d. If D fails to Rebut

(1) P’s evidence of systemic motivation creates an inference that each hiring decision was motivated by an illegal factor

(2) Burden of Proof remain on P

e. If D rebuts P’s Evidence

· P will try to show stated reason is a pretext for discrimination

· May be able to do by saying imbalance is so overwhelming that must be due to discrimination 

f. Remedial Proceedings

(1) P must prove that claimant applied for a position and was rejected or was deterred from applying b/c of defendant’s overt discrimination practices (hard to do because many people fighting over same position)

· Then this specific P will be hired and get back pay

· If P wouldn’t have been hired anyway, then he doesn’t get hire and maybe not back pay

· If it is a matter of P not applying, then have to identify timeframe you wanted to apply, reason you didn’t, and others to back you up

(2) D may avoid individual liability by proving that applicant was not hired for legitimate reasons such as lack of vacancy or superior qualifications of person selected

(3) D’s burden is one of proving that legitimate reasons actually motivated rejection (ask about this)

(4) Remedial proceeding determine who gets back pay and who gets job

(5) Entire class  will get negative injunction and attorney’s fees 

· This is very expensive—huge incentive for D to settle.  Punitive damages available for up to 300K

(6) If close call, assume one of minority applicants would have been hired and magistrate must determine who would have been hired

3. Problems of Statistical Proof

a. Standard Deviation Analysis

· Compare the actual percentages observed to those that may be expected from data

· This determines the likelihood that a discrepancy is due to chance

· If only 15/100 workers hired were women standard deviation formulae would demonstrate that such an outcome would happen so rarely that chance cannot be an hypothesis that would explain the result ( so what is the explanation?  P tries to show discrimination against women

· Involves Four Steps (1) identifying an expected number or value (2) observing the actual outcome (3) determining the difference between the expected number and the outcome (4)  applying mathematical formulae to calculate the probability that the difference between the expected number and the observed number was a product of chance 

· Disproving the hypothesis of random selection does not prove illegal motivation; it merely eliminates mathematically random selection as an hypothesis

· D remains free to explain the outcome in terms other than chance

b. Sample Size

c. Other Considerations in determining geographic area 

· Recruiting patterns

· Unique commuting difficulties

· Special affirmative action efforts 

H. Remedies under Title VII

1. Back pay 

· Back pay liability shall not accrue from a date more than two years prior to the filing of a charge with the EEOC

2. Attorney’s fees

3. Negative Injunction

4. Affirmative Injunction

5. Compensatory Damages ( §1981A

· Shall not include backpay or any other type of relief authorized under §706(g)

· Limited on a sliding scale between $50,000 and $300,000

6. Punitive Damages

· Demonstrate D acted with malice or reckless indifference to statutory rights

7. Most cases usually settle

· Expensive to litigate and lose

· Companies interested in limiting loss

· P’s willing to settle b/c more interested in future relief than back pay

III. Disparate Impact Claims

A. Generally

1. A facially neutral job requirement is challenged because it has a disproportionate impact on a protected group

2. No discriminatory motive is required

· Violation can occur even when employer did not have any intention to discriminate against group

3. Griggs v. Duke Power Co. (1971) p. 181

(a) Background

· Employer required a high school diploma and a passing score on two professional tests to get job.  Before statute there was open discrim.  Now they don’t require this from white who were already hired

· Neither standard was shown to be significantly related to successful job performance, and both requirements operated to disqualify blacks at substantially higher rate than whites

(b) Holding

· SC held that Act proscribes not only overt discrimination, but also practices that are fair in form but discriminatory in operation

· If a facially neutral employment practice operates to disproportionately exclude a protected class that cannot be shown to be related to job performance, the practice is prohibited under Title VII

B. Proving a Case

1. Establishing a Prima Facie Case

a. General EEOC Guidelines (but not regulations)

· A device will have a significant adverse impact if it provides a selection rate for any race, sex, or ethnic group less than 4/5ths of the rate for the group with the highest pass rate

b. P must show what the pass rate is of highest group (80%)

c. Then, if the pass rate of P’s group is 4/5 or less than this percentage, disparate impact is shown

· 80% [highest group’s pass rate]  x 4/5 = 64%

· so if less than 64% of P’s class passes, then disparate impact

· If P can’t establish this—then no prima facie case case over

d. Other Considerations

· Requires a sample size large enough to yield mathematically meaningful results 

2. If P shows Prima Facie Case, then D’s Burden ( Job Relatedness §703(k)

a. If D can show the requirement is related to successful job performance, no liability

· Burden of production not just articulation (so burden of proof shifts here)This is 703(k), which overruled Ward Co. Packing case.  Ward said we only require D to articulate business justification but burden is still on P.  703(k) says once prima facie case satisfied then D has burden to prove job related

· If D does not show, P wins

b. Statute seems to say test must be related to job applicant is applying for (entry level)

c. Related at Higher Level than what applying for – D must show

(1) most new employees will get to higher level job

(2) get to that job within a reasonable time (guidelines say five years)

3. P’s Rebuttal ( Alternative Devices

a. If D proves job relatedness, P can rebut by showing pretext evidenced by a less discriminatory alternative that is equally predictive (Pretext)

· But some courts say proof that an employer had available alternatives that served business needs equally well but without the discriminatory effect of challenged device would establish that the challenged device was not necessary ( such proof deprives D of business necessity defense 

· Cost is considered relevant here.   Er won’t be forced to use a really expensive alternative

b. 1991 Act makes it an unlawful employment practice where the complaining party demonstrates that an identified practice produces an adverse impact on a protected class and that there is an alternative employment practice which produces a less discriminatory impact that D has refused to adopt

C. Multi-Factor Criteria 

1. Rule

· Note:  you can challenge interviews and subjective factors but you still have to show disparity.  

· When multi-factor selection procedures are involved, P must establish prima facie case by demonstrating the particular component causing the disparate impact

2. Exception

· If P can demonstrate that elements of D’s decision-making process are not capable of separation for analysis, the decision-making process may be analyzed as one employment practice.  See 703(k)

D. Validation Techniques (Step 2 D trying to prove factors are job related

1. Generally

· Under §703(h) an employer can give a professionally designed test but it must be job related 

· 3 basic validation techniques

a. Empirical/criterion validation
· Concurrent
· Predictive
b.  construct
c.   content
· Once a test or selection procedure is shown to have an “adverse impact” on a protected class, the Uniform Guidelines specify that one of three statistical techniques must be employed to demonstrate the validity of the test or selection procedure

· Tests that have an adverse impact must be validated by showing they are job related

· Albemarle v. Moody p. 194—you may use test with disparate impact if related to higher level position if most people would be promited within a reasonable time (Progression Line).  Testing requirements can take into account capability for the next succeeding position or related future promotion upon a showing that suc long-range requirements fulfill a genuine business need.

· 703(k)(1)(A) seems to say position being challenged has to be relevant to position person is seeking. Seems to overrule this part of Albermarle but not clear.  At present SC says it’s acceptabe

2. Empirical Validation

a. Generally

· Involves a comparison of the statistical relationship between test scores and some criterion, such as supervisory ratings or work output, associated with successful job performance

· Show that someone who has this factor does well

b. Concurrent

(1) Use current work force

(2) Look for correlation between having criteria and supervisory ratings (hopefully those who have factor score higher)

(3) Problems

· Current workforce may not be representative of labor force

· Subjective ratings of supervisors—most people evaluate you higher if you are like them

· Tend to overvalue male contributions and undervalue those of females

c. Predictive

(1) Give test to applicants but don’t rely on it to make decision

(2) Years later compare scores with supervisory ratings and see if correlation between this factor and job success

d. Differential (illegal)

(1) Determine if different cut-offs are predictive of different groups (whites need a lower cut-off and will still be successful)

e. Differential and Group Norming

(1) Group Norming ( taking top 25% of men, top 25% of women etc.

(2) §703 makes this illegal ( now some groups are over-included while others are under-included

1. Level of Significance (How predictive must factor be?)

· Statistical Significance(P)=Require a level of significance of .05 (Likelihood that correlation is by pure randomness is 5% or 95% sure that correlation is between job performance and requirement)
· Is what we are measuring related to job performance?

2. Size of Correlation

a. Correlation Coefficient (R)( measures how relevant factor is to job performance

· +1 ( perfect correlation, everyone with X does well

· 0 ( no correlation

· -1 ( perfect inverse correlation, everyone with X does bad

b. Number must be high enough so that reasonable people would rely upon it when making employment decision

· Guidelines say .3 is enough, unless it’s a job with a lot of discretion then may go as far as .2. 

· Have to have both R and P.  If R is too low then can’t use the stats even if P is low enough

· Coefficient determination=not on exam

· This is all step #2 D has to validate and show there is correlation between this and job performance

3. Construct Validation

a. Generally

· Applies to non-quantifiable traits and 

· trying to say 

a. this trait relates to successful job performance and

b. have an expert say the particular test measures that trait 

· Perseverence, leadership—measures potential

b. Expert says

(1) trait is relevant to job performance

(2) this testing mechanism measures the train

(3) whenever possible say: relevant trait is related to job performance, this test measures that trait, and provide evidence that people who do well on test do well on the job

4. Content Validation

a. Generally

· Measures the actual task to be performed on the job

· Want to be a typist and give them a typing test

· Measures present capacity

b. Show

· Content of test is same as that on the job

· Test measures actual job task (others measure potential)

· 703(L) says you can’t have different cut off score for different races, genders, etc.  (EEOC said you could do this)

Disparate Impact Summary:

1. Prima Facie Case

a. 4/5 Rule – look for P’s pass rate to be 4/5 lower than the pass rate for the highest other group

2. Burden Shifts to D to prove that factors are related to job performance

a. Validation Techniques

i. If any of the above are satisfied then D has satisfied burden

3. Burden goes back to P to show that there is a less discriminatory and equally effective test that D could use

E. Requirements to Enter Training Program (Washington v. Davis) p. 196

a. Background

· DC police department required Test 21 to be taken by police officers applying for job

· Test was found not to be related to job performance, but D argued that it related to success in the training program

b. Holding (this was before Title VII applied to DC).  To proveconst. Violation of EP clause you must prove discrim treatment.  Disparate impact does not exist under Const.  Can still have a facially neutral test if you can prove that the er used the test solely for the purpose of discriminating. Note:  Court gave advisory opinion on disparate impact b/c knew Title VII would apply eventually

· D must be able to show

(1) standard test itself is predictive of success on the job; or

(2) test predictive of success in training program AND training program indicative/related to success on the job

· Lanning v. SEPTA case p. 209—required applicants for transit authority to be able to run 1.5 miles in under 12 minutes.  Disparate impact on females

· HELD:  Er cannot use such a cutoff standard that has an advers impact unless it can demonstrate that the selected cutoff measures the minimum qualifications needed to perform the job in question.

· HYPOS:

What about a general high school or college diploma requirement?

· Most courts will accept high school diploma

· Shows some degree of perseverance and minimal math and verbal skills

What about interviews?

· Establishes some objective facts – what is your LSAT score? What are your grades?

· Subjective part of interview – actually tells nothing that predicts success in employment

· Interviewer forms an impression within 60-90 seconds and the rest is spent on confirming this first impression

Partners evaluating work?

· How do you evaluate work of others – writing style

· Is there an objective system evaluation?

· Should be categories to evaluate 

· Should have a systematically applied system 

· How were you compared to the other competitors 

· Male success is overvalued and when women are successful it is attributed to other factors 

F. Short lived alteration of disparate impact

· Wards Cove Packing Co v. Atonio p. 203 –salmon canneries hiring

· HELD:  new disparate impact

a. P must show through stats that firm hiring practices have had a disparate impact upon a protected group AND identify the specific components of the hiring procedures that have caused the disproportionate impact

b. Once a prima facie disparate impact case is shown, then D er must offer a nondiscriminatory business justification for the challenged components, but it is not required to prove that the challenged components are job related

c. The P must thereafter rebut the proffered business justification by demonstrating the existence of a less discriminatory, equally effective alternative selection technique.  Cost shoulw be considered

· 1991 CRA codifies Ward step 1 but reverses Step 2 and reinstates the traditional Griggs/Albermarle burden shifting concept – Er must show that the employment criteria causing a disparate impact on protected groups are job related.  Retained Step 3

G. Bottom Line Theory (Connecticut v. Teal) p. 211

a. Background

· Employer’s test had a disparate impact and no correlation to job performance

· But they have an affirmative action plan and “bottom line” numbers reflect workforce

b. Holding

· Cannot offset disparate impact by affirmative action program that creates a bottom line reflective of workforce composition. If you have a disparate impact you have to either prove it’s job related or eliminate it..  Even offset leads to some individuals being disqualified

· Motive is irrelevant and under VII every person gets an equal opportunity (here, person is still disqualified by a test with a disparate impact and not related to job)

· VII not meant to protect minorities as a whole, but each individuals employment opportunities

· Those who fail test have been treated inappropriately under title VII which aims to ensure all individuals are treated fairly when applying for a job

c. Majority’s Rationale

· Emphasizes that title vii says cannot discriminate on the basis of race etc.( focus is on protection of the individual employee rather than the protection of the minority group as a whole

· Those who fail initial test have been the victim of an artificial barrier due to their race even though others in their group have the jobs in proportion to work force

· “The suggestion that disparate impact should be measured only at the bottom line ignores the fact that title vii guarantees these individual P’s the opportunity to compete equally with white workers on the basis of job related criteria.”

d. Use of Statistics

· In discriminatory treatment may use statistics showing a balanced workforce to negate inference of discriminatory treatment (Furnco) (goes to part of test dealing with motive)

· In disparate impact, motive is irrelevant and cannot use bottom line statistics to offset the disparate impact

e. Teal’s Effect on Employers – holistic approach

· Companies will go to a holistic approach of hiring citing not single one factor and not particular cut-offs

· P must prove which single factor has disparate impact of has to show then challenge the whole hiring process has one

· Makes it harder to prove disparate impact

· NOTE: under disparate impact there are no compensatory and punitive damages.  

H. Hypothetical

a. College Diploma Requirement

· Hard to show related to job and courts are less willing to allow this requirement 

· If the diploma is required by the state for a certain occupation, very hard to challenge (have to show state created requirement to discriminate)

b. Law Firm Hiring

· Firm will only hire students in the top 25% of the class

· Firm will have to show being in the top quarter leads to successful job performance (hard to do) and those in lower part could not succeed

· A racial minority may be able to argue disparate impact based on fewer minorities in the top quarter

· In effect it is a self fulfilling prophecy ( if only hire in top quarter will never know if others could do the job

I. Consideration of Criminal Records

1. Disqualifying all who have been arrested (Gregory v. Litton Systems) p. 271

a. Disparate Impact

· Typically an employers refusal to hire anyone who has been arrested has a disparate impact on black males (does not mean blacks more likely to commit crimes but rather more % of population is arrested)

· The racially neutral questionnaire operated to bar employment of blacks in far greater proportion than whites

b. Job Related - Arrest

· Employer must distinguish between arrests and convictions

· If employer is going to ask about arrests they must follow up and ask about convictions, cannot just assume the person did it and refuse to hire them

· Many people are arrested and then let go

· Being arrest does not tell you much, need to look to see if arrest led to a conviction.  Being arrested is usually not job related

c. Job Related – Conviction.  Green case p. 276 Er can’t summarily deny employment to any ee who has been convicted. Can’t per se reject

· Look for:

· Propensity for violence

· Dishonesty (stealing)

· Court will ask if this is something Congress intended to prohibit

· If ask purely about arrest record and disqualify solely based on this, court will not allow

· If ask about conviction, court more likely to allow if go further to ask more questions ( anythingshowing propensity for violence and dishonesty will usually allow employer to disqualify (job related and not a violation of VII)
· Idea is that if employer hires carelessly and employee presents danger, employer may be sued for their actions
d. If no reasonable business purpose = violation of Title VII

2. Green v. Missouri Pacific Railroad (1975)

a. Background

· RR had a policy of refusing to hire anyone convicted of a crime other than a minor traffic offense
· Green had been convicted of a crime for refusing to be drafted
b. Holding

· Requirement has a disparate impact on blacks because they are arrested and convicted at a higher rate than whites
· State could logically refuse employment in certain position where the felony conviction would directly reflect on the felon’s qualifications for the job
· Here, however, no consideration is given to the nature and seriousness of the crime in relation to the job sought 
· State hs not empirically validated its policy with respect to conviction records, nor shown that a less restrictive alternative with a lesser racial impact would not serve as well
c. Factors to be considered

· What crime has the individual been convicted of?  Minor or Major?
· Where can show propensity to violence or dishonesty usually can show job related
· Consider time – time for rehabilitation.  Was it a youthful indiscretion?
· Sense is if commit crime and other qualified people why should an employer hire person convicted of an offense.  Person will never be rehabilitated and may go back to life of crime and never get a job.

· Are there opportunities on the job for theft?
· Ask about circumstances of the crime? (act of passion or premeditated murder)
J. Drug Use (NYCTA v. Beazer)  This is before Teal case

1. Background

· NY transit will not consider someone using drugs

· P on methodone maintenance treatment program

· 40% of workers were black (twice their percentage in the work force, but requirement still caused a disparate impact)

2. Holding

a. Statistics

· P bears the burden of proof ( P must bring forth statistics to establish disparity, court will not guess at how many (if cannot do this, D wins)

b. Can Exclude everyone

· SC held can exclude everyone b/c Congress did not intend to protect drug addicts

· Employer does not have to differentiate between those drugees that are employable and those who are not

· Today, these people are covered and employers have to differentiate between those who are employable and safety and non-safety jobs

· Uses rational basis test and upholds because drug users is a facially neutral standard

c. Private v. Public Employers

· Courts probably harder on private individuals

· Greater deference to state and local authorities

d. Legal and Illegal Drugs

· Must distinguish between lawful and illegal users of methadone

· ADA now protects those people who are in legal methadone treatment programs

· Alcoholics—as long as you aren’t currently drunk and it doesn’t affect job performance

IV. Remedying Impermissible Employment Discrimination

A. Under Title VII

1. Statutory Language - §706(g) 

· If court finds intentional discrimination the court may

· Enjoining the D from engaging in the unlawful practice

· Order such affirmative action as may be appropriate

· Reinstate or hire employees

· Grant back pay

· Back pay liability shall not accrue from a date more than two years prior to the filing of a charge with EEOC

· Or grant any other equitable relief as court deems appropriate

2. Clear Intentional Discrimination

a. Get Back Pay 

(1) Maximum of two years

(2) Get back pay to point of violation with a maximum of two years 

b. Attorneys fees

· Prevailing P is presumptively entitled to attorney fees

c. Injunction ordering employer not to discriminate

d. To get an Order to Hire P – 

(1) P must prove would have had job opportunity but for the discrimination

(2) Front Pay ( If employer has no vacancy, may have to pay them until they hire them

· If not willing to work there b/c don’t like them, employer may have to pay them for a period of time; or

· When they are ordered to hire them and at the entry level the person would make $10 per hour but if had been there for two years would make $12 per hour, employer has to pay what would be getting had the been hired at time applied when discrimination occurs.  Most courts don’t do this because it pisses off coworkers

B. §1981A(b) ( only available for discriminatory treatment cases, not disparate impact
1. Can get compensatory damages  (non wage loss usually emotional distress)

· Presumptively entitled if discriminatory treatment case

· Have to show emotional distress

2. Can get punitive damages (not presumptively entitled)

a. Requirements

· Acted with “malice or with reckless indifference to statutory rights”

· Do not have to show egregious intentional discrimination

· Have to show some awareness of civil rights laws

· Do not know where court will draw the line (reckless indifference?)

b. Good Faith Defense

· If knew there was discrimination occurring but thought you were doing so legally, not punitive damages

· Under Kolstad p. 966 for intentional discrimination claims you are preumptively entitled to back pay and compensatory damages but you are not presumptively entitled to punitive damages

c. Vicarious Liability???

· Show manager aware of violation, knew there was a law, and acted recklessly

d. Affirmative good faith defense for conduct of subordinate

· Employer must show

(1) acted in god faith to comply with civil rights law

(2) have strict anti-discrimination policy

(3) give policy to those who hire

(4) and act in good faith in trying to enforce

· employer may still be liable but will not have to pay punitive damages

C. Limitations on Damages under §1981A

1. Compensatory and punitive

· Under Title VII this is race discrim very expansive definition could be national origin—sliding scale cap

·  Under  §1981 Race is only color  and there is no compensatory and punitive damages cap

2. Limitation applies to each individual claimant

3. Taxes—no tax on physical injuries but ED claims are taxable

D. Seniority Rights as a Remedy 

1. General

a. Applies to both disparate impact and discriminatory treatment

b. Have to show would have gotten the job 

2. Types of Seniority

a. Benefit Seniority

· Rights vis-à-vis the employer (how much vacation)

· Franks p. 948—Ee is presumptively entitled to benefit seniority

· Get these benefits you would currently have if had been hired when the alleged discrimination occurred

· Vacation, severance pay, pension

b. Competitive Seniority 

· Rights vis-à-vis other workers

· Determines who will be laid off first, promotions, who will be granted vacation preference

· Rights when competing with other workers

· Get competitive seniority even though it will dilute the seniority of others

· Determine (1) when would P have been hired but for the discrimination (2) reconstruct what would have happened and who would’ve gotten job

· Some argue this is fictional seniority ( but it is really giving to applicant what they would have if discrimination had not occurred, giving them something they could have actually had.  

3. Interplay with filing a timely charge

a. Hypo

· Five years ago denied job due to discrimination

· Six months ago applied again and got job

· Was then laid off b/c less than one year experience

· P claims was discriminated against so should have five years seniority

b. Result

· Here there was not a timely charge with the EEOC b/c one time discrete discrimination and did not file within 300 or 180 days

· Remember ( continuing discrimination can file at any time, but will only get two years of back pay

E. Affirmative Action—Can a court order affirmative race conscious relief as a remedy for past discrim?  Yes but it’s an extraordinary remedy
1. McDonald v. Santa Fe Trail Transportation (1976) p. 248

a. Facts:  both white and black workers stole carge.  Fired the white ee but not the black ee

b. Holding

· Title VII prohibits racial discrimination against whites on the same standards as they do against any minority or gender

· Language prohibits discharge of “any individual” because of “such individual’s race”

· Prohibits discriminatory preference for any group, minority of majority

c. Implication

· With holding in mind, how then can employers use affirmative action to prefer minorities to white males?

· Is this not discrimination that case says is illegal?

2. Local 28 Sheet Metal Workers v. EEOC (1986) p. 925

a. Issue

· May a court order a D to have an affirmative action remedy?

· Apprenticeship union refused to allow and train blacks. Court orders union to have plan which increased black participation = to labor pool

b. Holding

· §706(g) does not forbid this remedy, but court emphasizes it is not always proper

· more likely for court to order AA in hiring rather than promotion b/c easier to see who is hurt by the plan when dealing with promotions

· Very narrow circumstances when court can order:

(1) must be egregious discrimination

· usually don’t see this in disparate impact cases but see Griggs
(2) plan must be narrowly tailored to make sure eliminating illegal discrimination

a. must be a temporary order long enough to eradicate prior discrimination

· cannot unreasonably trample on rights of people not in affirmative action plan (no absolute bar for others getting job)

· use plan to fulfill vacancies

· no one promoted who is not qualified

·  no one is displaced under the plan-can’t fire people

b.  only way to rectify harm is to order hire of certain # from P’s group

c.
goal has to be temporary elimination of imbalance.  Can’t have an aff action plan to maintain a balance

d.
had to establish ultimate goal related to labor participation rate and qualified people in workforce

c. §703(j)  

(1)  Statute

· Employers are not obligated to have a balanced workforce, they are only forbidden from discriminating

(2) Effect

· If an employer is not discriminating, a court cannot order it to have a balanced workforce

· But if an employer is discriminating, this does not bar the court from ordering a balanced workforce

3. Local 93 Firefighters v. City of Cleveland (1986) p. 916

a. Background

· Consent decree was issued setting quotas for minorities 

· Issue is whether the consent decree violates §706(g)

b. Holding

· §706(g) does not apply to relief awarded in a consent decree ( consent decrees are not the “orders” referred to in §706(g)

· therefore, court approval of a voluntary plan does not have to meet standard above (in Sheet Metal Workers)

· Follow Weber
· Exception ( program can never be an absolute bar to anyone

· Court approves even if not clear P would have won.  Where parties agree it’s the equivalent to private employment. 

· Note: if gov’t is D then we have constitutional Adarand implications

· Note cases:

a. An er who refuses to criticize and counsel the work of black ee the same way it does with respect to white ee is guilty of Title VII violation.  Vaughn,

b. If individuals are denied employment b/c of the fact that they are married to persons of a different race, they may be entitled to relief.  Parr

c. If a predominately white municipality adopted a residency req precluding nonresidents from applying for city jobs, this restriction might contravene Title VII due to adverse impact caused to nonresident minority workers

d. Salaries were set up before Title VII but Er was still underpaying workers because of race. Er could be liable for the present-day compensation practices which effectively perpetuate the pre-Act salary discrim. We go back two years prior to EEOC charge filed.  Bazemore  Everyday is a new violation.  Full backpay.  EPA only comes into play in gender cases

e. When a labor organ. That deliberately fails to assert discrim claims under contractual grievance procedures, either to avoid antagonizing the er and thus improve chances of success on other issues or in deference to the desires of its white membership, is liable under Title VII.

4. Employer Established AA Plan (Weber) p. 252

a. Background

· Employer enacts plan to eradicate past discrimination

· Plan was not exactly voluntary

· Federal government ordered them to have AA to do business with them

· P was a minority Cajun

· No evidence of discrimination (not true)

b. Holding

· Any discrimination in favor or against someone based on race is illegal

· Congress said no discrimination period, even if against whites

· But, it would be ironic to outlaw voluntary programs.  Majority looks to the spirit of the statute

· Narrow Exception (  voluntary programs must meet this standard

(1) Eliminate conspicuous imbalance based on race, national origin etc.

· Imbalance must be based on a comparison of relevant job categories of the employer to the percentage of women and minorities in the are work force who are qualified to hold those jobs

· Conspicuous ( imbalance must be more than minimal, reaching statistically significant differences that cannot be explained by chance

(2) In a traditionally segregated job category

· Suggests that the imbalance has been in place for a significant period of time

· Could be in hiring, promotions, training

(3) Program must be “narrowly tailored”

· Cannot unduly trample on those not favored

· Cannot displace someone ( must be done in fulfilling vacancies

· Cannot be an absolute bar to anyone 100% aff action program is illegal

(4) Must be a temporary program designed to eliminate an imbalanced workforce and once done it must stop

(5) Program must be formally implemented (usually in writing, cannot be ad hoc program)

· What about §1981?  Wasn’t decided.  Lower courts have since interpreted §1981 as following the Weber case

· Note:  dissent was probably truer to the legislative history

· Respective Burdens

· Affirmative action under Title VII is not a true defense

· But prior discrimination is an affirmative defence to a reverse discrim claim, the employer may present is plan and establish that the challenged decision was made pursuant to that plan

· The burden then shifts to the plaintiff to prove that the plan is invalid in that is does not meet the standards set forth above

· Hypo:  new aff action program with traditionally segregated job category but no Er gross underrepresentation—courts are split
5. Johnson v. Transportation Agency (1987) p. 933

a. Background

· Employer adopted a voluntary affirmative action plan to increase women in craft positions

· A women was offered a promotion over a man who was ranked one step higher than her

b. Issues

· Whether the decision was made pursuant to a plan prompted by concerns similar to those in Weber

· Whether the effect of the plan on males and non-minorities is comparable to the effect of the plan

c. Holding

(1) Was the consideration of sex of applicants for skilled craft jobs justified by the existence of a manifest imbalance that reflected under-representation of women in traditionally segregated job categories

· Imbalance ( compare percentage of minorities or women in the employer’s work force with the percentage in the area labor market who possess the relevant qualifications

· Imbalance need not be such that it would support a prima facie case against the employer

(2) Was it narrowly tailored? (
· Yes, did not set aside any positions for women (in Weber 50% of the spots were reserved for blacks) ( sex is but one of several factors that may be taken into account in evaluating qualified applications for position

· Plan just authorizes consideration be given to affirmative action concerns when evaluating qualified applicants

· Was not a permanent plan

d. “equal opportunity affirmative action employer”

· terms are contradictory

· AA inherently favors one group over another and there is not equal opportunity for all 

Proof construct AA voluntary plans

1. prima facie—reverse discrim

2. D says defense was prior discrimination and now using AA plan

a. Establish that challenged decision was made pursuant to AA plan

3. P has b/p to show that plan does not meet standards

a. Eliminate conspicous imbalance

b. In traditionally segregated job category

c. Narrowly tailored

d. Temporary

e. Formally implemented

f. (note Adarand and Strict Scrutiny)

· Note cases:

a. Wygant:  SC struck down aff action plan (state actors) on the ground that its premise of prividing black youngsters with minority teacher role-models was not a sufficiently compelling state interest under EP of 14th Am to permit reliance on race in determining lay-offs.  Mere societal discrimination rejected

b. Croson:  rejected the manifest imbalance standard in favor of te prima facie standard.  Clarified Wygant:  predicate for a lawful affirm action plan does not require a finding that the public entity itself had engaged in discrim but that there must be evidence, where private parties are involved, that they had engaged in a prima facie violation of the law in a program for which the public entity was ultimately respon.  

· Strict scrutiny is to be applied to aff action plans even where state is remedying prior discrim against minorities

· Adarand:  overrules Metro.  Doesn’t matter if discrim against group or gor group need compelling gov’t interest.  Have to show factual predicate to remedy specific discrim in this marketplace in recent years and then has to be narrowly tailored.  Once Adarand case comes down it’s clear old exec order is unvalid.

F. Remedies under Executive Order 11,246 for Federal Contractors (in a state of flux—not on exam)

V. Seniority Systems

A. General Rules

1. Statutory Proviso - §703(h)

· It is not unlawful for an employer to apply different terms of employment pursuant to a bona fide seniority system provided that such differences are not the result of an intention to discriminate
B. International Brotherhood of Teamsters v. U.S. (1977) p. 278

a. Background

· Teamsters had two seniority units, one for long haul drivers and another for short haul drivers

· If move from short haul to long haul move to bottom of long haul seniority line (lose your competitive seniority within the line)

· Because black had been previously discriminated against most were short haul drivers and would lose out on jobs to whites in the long haul line that had less company but more competitive seniority)

b. Court’s Decision

· Employer can rely on a bona fide seniority system

· This is true even when the system perpetuated the employer’s segregation of minorities into less desirable local unit, and the employer was unable to establish that it was a business necessity

· “An otherwise neutral, legitimate seniority system does not become unlawful under Title VII simply because it may perpetuate pre-Act discrimination”

· A plaintiff could attack the system by showing (1) the seniority system was set up for the purpose of discriminating (this means discriminatory treatment, not disparate impact); or (2) continued for the purpose of discriminating

· Burden of proof on the Plaintiff

· Have to show discriminatory treatment ( no disparate impact 

c. Analyzing the Seniority System in Isolation

· Have to analyze seniority system in isolation

· If a company is discriminating overtly at the hiring door in 1945:
· It only employs white men.  Therefore, it is not discriminating when it sets up its seniority system.  (Supreme Court accepts this)  
· How can you discriminate when only considering white males for the seniority system
· In effect, the more the company discriminates at the hiring door, the safer they are in this situation.  They are discriminating at the hiring door, not in their seniority system.
· Remedy:  2 lines doing same jobs=merge the seniority lists.   (unions wanted to put black list at bottom)
· Note:  some cases are harder where 1 line has a lower skill level so can’t just merge them
C. Layoffs—more people recently hired  were women and minorities but courts come out the same way as Teamsters as long as

a. Recent hiring not discrim

b. Seniority system adopted and applied without attempt to discrim

c. Workers being laid off not themselves denied seniority because of discrim

D. American Tobacco Co. v. Patterson (1982) p. 290

· No difference between Pre and Post-Act VII Seniority Plans

· If modify system can only challenge if modified for purpose of discrimination

· Teamsters test applies to every seniority system (whether set up today or 30 years ago) to determine if system is bona fide
E. California Brewers Ass’n v. Bryant (1980) p. 293

1. Background

· Have to work 45 weeks in a calendar year to become a permanent employee

· This has a disparate impact on women and minorities

· Is it a bona fide seniority system? 

2. Court’s Decision

· System is a bona fide seniority system

· When you have a time entry requirement, you can only use disparate impact when:  the seniority system was either (1) set up for a discriminatory purpose, or (2) continued for a discriminatory purpose

· Requirements for something to be part of seniority system:

(a) to receive the protection of the seniority proviso, the decision must be made pursuant to an existing and formalized system

(b) principle feature of every seniority system is that preferential treatment is dispensed on the basis of some measure of time served in employment

(c) elements of system must traditionally be used in a seniority system 

· court cautioned that a system could not depart fundamentally from commonly accepted notions concerning acceptable contours of a seniority system, simply b/c those rules were dubbed seniority

· example ( have to work so much time to get in seniority system (probation) and then once in you get seniority back to your first day

(d) Follow industry standards

(e) must have rule that delineate how and when the seniority time clock begins, how seniority is forfeited, and when seniority ends

· these all have time elements and will be considered part of seniority system

(f) Craver said in class if don’t show time element, industry standard, and traditional seniority system, the court will analyze under disparate impact

· to challenge, must show seniority system has genesis is discrimination or continued for that purpose 

· If something is not part of a seniority system, then analyze under disparate impact analysis

· If something is part of a seniority system, that system is not bona fide if set up for discrimination or continued for discriminatory purpose 

· Hypo:  what about a skills test—this is challengeable under disparate impact

F. Statute of Limitations for Challenging (Three Alternatives under 706(e)(2) 1991 Amendments.  You can do any of the following:

1. Challenge when adopted (300 days)

2. Challenge when ee first become subject to system (you are hired and 300 days later)

3. Challenge when you are adversely effected by it (300 days later)

4. Rationale

· If can only challenge when plan adopted will not know if you will be adversely effected by it

· If try to challenge before you are effected no “case or controversy”

5. Old Rule ( AT&T
a. Background

· Company had plant wide seniority

· When finally let women be tester, set up a separate seniority line for testers

· Gender based discrimination b/c grandfathered men in

· When time for lay-offs although women had more plant seniority had less seniority in this line, and were fired

b. Court’s Decision

· No Standing

· Had to sue when system put in place 1979 rather than when effected by it 1982

· Have to file within 300 days of system change

G. Why still have exceptions? 

1. AFL-CIO wanted to keep it

· Seniority represents a objective standard

· May have perpetuated past discrimination 20 years ago, but today it sets up an objective standard and allows minorities to move up

2. Two things that saved Teamsters
· Aging work force that retired

· Initially lower courts ruled the other way and many companies changed their systems to avoid a lawsuit.  After Teamsters, they could not change them back.

H. Remedy When Seniority System is Not Bona Fide

1. Dove Tailing – merge whole lines

· Application ( if have twenty years seniority in one line, then have twenty years in the merged line

· If lines are not functionally equivalent (different skill levels), three theories (Freedom Now, Status Quo, Rightful Place)

2. Freedom Now

· Rule ( disadvantaged person could take any person in other line job with less seniority

· Courts Rejected b/c you are displacing innocent people and workers are less efficient when move to other line.  Special training is often neede

3. Status Quo

· Rule ( Court will prohibit discrimination in the future but will not do anything about those who had been discriminated against

· Courts rejected b/c not fair to victim

4. Rightful Place

· Rule (
· Workers are allowed to use company seniority (not progression line) from when started with the company

· Cannot displace people – can only use company seniority when there is a vacancy (if you have more seniority than other persons bidding, you get the position)

· This only applies to vacancies and had to stay in position for certain period of time to learn skills necessary for next step (usually six months)  can’t leapfrog levels

· Can continue to bid for vacancies until arrive at rightful place ( where others who hired at same date are working

· Courts would occasionally award front pay (i.e. what you would be getting paid if you were in your rightful place) but many courts did  not like b/c creates animosity at work

· Seniority credit cannot predate 1965 (Title VII is only prospective)

VI. Gender Discrimination

A. Equal Pay Act 

1. Coverage

· On exam will assume coverage—covers any ee engaged in commerce or in production of goods for commerce

· Professionals are exempt from overtime rules but even professionals are subject to the EPA

· 11th amend problem:  ee can’t sue state.  Only remedy is US gov’t to sue state on behalf of the employee.  Most lower courts held that EPA is still 14th amend WP so can get around 11th Amend

· WOA covers Er and labor organizations

2. General Rule

a. Rule

· Prohibits compensation differentials (including fringe benefits) based upon gender where people involved are performing substantially equal work

· Do not have to show any motivational element (i.e. they did it intentionally)
b. Must be performing substantially equal work in regards to all of the following:

· Skill

· Ability to perform regular job duties, not an abstract skill or unused potential

· Effort

· Physical or mental exertion needed or expended in performance

· Responsibility

· Degree of accountability required (supervisory responsibilities, ultimate decision making, consequences attributable to performance of job)

· Similar working conditions

· Physical surroundings, hazards, wetness, noise, fumes, risk of injury

· Does not include the time of day worked

c. Focus on actual job requirements and performance and not on job classifications or titles

d. Four Exceptions (burden on D and construed narrowly)

· Bona fide seniority system

· Bona fide merit system

· Compensation is measured by quantity or quality of work.  Like commission or # of widgets per hour

· Differential is based on any other factor other than sex

e. Compliance - §706(d)

· Employer may not comply with EPA by lowering higher wage

· Cannot average wages

· Must raise lower wage to equal higher wage

· In theory burden of proof is on D and has to prove it wasn’t gender based.

f. Misc.

· EPA does not cover access to job (if do not hire based on gender, VII claim)

· Act designed to allow women equal pay

· EPA does not cover comparable worth (not substantially equal)

· EPA there to upset market b/c market undervalues women and they are usually willing to work for less than men

· If only difference is she’s willing to except less and man is negotiating higher salary this is a violation

· EPA does not just look at initial salary ( anytime an employee is getting paid less for same work can bring suit

· Can sue even if you’re the only one.  Can sue if predecessor male was paid more and didn’t have different skills, etc.   Can also point to a male successor who makes more

· No scienter element under EPA.  Strict liability even if Er was in good faith

· Hypos:  male and female are going out for same job.  Same qualifications purely gender based—they think males would make a better role model.  EPA violation? No Not when the question is access to job.  Would be Title VII argument

3. Prima Facie Case

a. Plaintiff must show a man is getting paid more for substantially equal work taking into account skill, effort, responsibility and working conditions

· Do not have to show all men getting more

b. Burden of Proof then shifts to D to show why being paid more ( four exceptions stated above

4. Horner v. Mary Institute (1980) p. 610

a. Background

· Female gym teacher alleged unequal pay for same work

· Male teacher help set up after school programs and chaired committees 

b. Holding

· Female did not establish prima facie case b/c these are not substantially equal jobs in terms of skill or responsibility

c. Hypotheticals

(1) He is paid more for same work b/c head of household

· If equal work and there is no other reason than a violation b/c does not fall within one of the exceptions

(2) She is willing to work for less (she accepted at a lower salary and he held out)

· Unless he has other offer, mere fact that she will work for less is not a defense (this is why Congress enacted this)

(3) Some argue that b/c women undervalued if have to pay them the same, employer will discriminate against women

· Statistics have not proved this although some employers may have done this when first enacted

5. Merit Systems

· We pay him more because he’s a beter PE teacher.  Started at same time.  What about merit exception?  Er would have to show an objjective and systematic standard (a formal one) and you can demonstrate that you fairly evaluated his work as better.  If it’s a subjective component and you can’t fall under obj. and sustematic merit system then has to show it’s a factor other than sex
a. Requirements

(1) Formal

(2) Systematically and objectively applied

· Must have standards b/c fear that men will overvalue other men

(3) Evaluated Periodically 

b. Factor other than sex

· Court may attempt to use this even if fail under merit system

6. Factors Other than Sex

· What if she gets 28K he gets 30K and they work at different schools.  School offers job to them and offers both 30K he refuses and wants 32K.  Craver guesses that courts would say the above hypo is a factor other than sex
· Hypo same people 5 years later?  Same reviews?  Courts haven’t decided.  Craver says Er should make them equal because not worth it
a. Kouba v. Allstate Ins. Co. (9th Cir. 1982)

(1) Background

· Employees are commissioned, but man has higher base salary

· Employer cites prior salary as reason

(2) Court’s Decision

· Practice allowed under EPA even though disparate impact on women

· Previous salary is a factor other than sex and reflects marketplace.  Market factor valuation is okay

· What if market place biased against women?

· Even though market place tends to undervalue women courts allow employers to use b/c they do not control marketplace 

· Incentive Theory

· Excessive starting monthly guarantee would diminish worker incentive when working for commission

(3) Under this theory, how long can differential last when same evaluations?

· When bringing a new employee in can look at current salary if have accurate market value

· Craver does not know but if he is valued more can probably continue

· Employers will look at pay system and correct inequities b/c want happy workers

(4) Hypothetical (Starting salaries different)

(a) Background

· Two people out of law school

· Women accepts $60,000/year

· Man thinks he can do better so firm pushed salary to $70,000

(b) Outcome

· If will only match for men ( violation

· Employer can consider other offers and current salary ( factors other than sex

· Argue ( market undervalues women and this allows pay differential that act is trying to prevent

· When still different 10 years later with same evaluations, may not still be able to say based on factor other than sex

· Hard to say how long difference can occur, but Craver says fix it b/c of unhappy workers and lawsuit


· Courts will not require employer to investigate (market is factor other than sex)

(5) Hypothetical (Women getting paid more)

(a) Background

· Woman is getting paid $70 and he is getting $60

(b) Analysis

· Must be a superb performer b/c women are typically undervalued

· So if getting more must be better performer

(6) Hypothetical (Raise man salary due to offer)

(a) Background

· Two employees have same salary

· Man gets another offer and firm increases his salary to keep him

(b) Analysis

· Salary difference due to market forces and this is a factor other than sex

· Argue perpetuating bias

· Can match outside offer as long as you know it is market based rather than gender based

· Craver says thinks employer should try to value employees (not sure if the law but may want to do to avoid unions)

(7) Hypothetical (Raise man b/c man thinks he is worth more)

(a) Background

· He does not have offer but thinks he is worth more

(b) Analysis

· Craver says if they raise him should raise her also

· Sounds like she is willing to work for this and this is what act is suppose to prevent

· But if twenty people and 19 are paid the same and one male is paid more, less likely due to gender and more like good negotiator

b. Hodgson v. Robert Hall (1973) p. 646 (profit margin as factor other than sex)

(1) Background

· Men work in men’s clothing department and women work in women’s clothing department

· Men’s department has a higher profit margin

· Men are paid more for selling clothes

(2) Court’s Decision

· If both genders are selling the same product, the profit margin of the product is a factor other than sex that justifies a higher rate of pay of employees working in a certain department

· Rational to pay someone more if they are generating more

· But you cannot exclude a gender from the higher paying job unless gender is a BFOQ (like it was here)

· Court’s inquiry

· Revenue generated and wage differential need not be same %

· These are dissimilar figures – court will look at absolute figures

· Compare how much more generating and how much more paying

· If paying less than generating, probably okay.  If paying more, probably violation

· Evaluation not individualized

· If department is generating more can pay all in department more even though some women may be generating more than men

(3) Gender as BFOQ

· Employer is allowed to only have men in  men’s department b/c gender is a BFOQ

· But if put men in large appliance department and women in small, Title VII violation on access

· Bence case p. 656 –60% of clients women.  Generated more revenue but on commission so thought it was unfair to men.  So they pay men higher commission so that total amount earned is same.  6th Cir said you can’t  do this.  Can pay women higher commission because of profitability but can’t equalize in this way.  Reverse profitability violates the act.

· Winkes:  where an er raises an ee salary ahead of that of a similarly situated worker to match an outside offer and this action is taken in conformity with the er traditional practice of raising compensation levels to match outside offers, the salary disparity may fall withing the factor other than sex exception

· Where the factor relied on by an er to defend compensation differentials is itself related to gender, the factor other than sex exception will not be applicable  Madison School District.
7. Working Conditions

a. Corning Glass Works v. Brennan (1974) p. 620

(1) Background

· Female day inspectors are paid less than male night inspectors

· Are day and night shift equal jobs?

(2) Working conditions entail:

(a) Working Environment

· Outdoors is different than indoors

· Air-conditioning

· Lighting

(b) Employment Hazards

· Time of day is not a hazard

· If more risk is involved can pay more

· Being a security guard at night

(c) Surroundings

· Toxic chemicals, fumes

· Consider intensity and frequency

(3) Court’s Decision

· Time of day is not relevant to working condition

· Factor other than sex:

· Shift Differential ( pay more for people who work at night (people tend to want to work during the day)

· If based on shift it is a factor other than sex

· Can’t rely on this here b/c shift differential is due to discrimination against women in working night shift

· Can have a shift differential as long as show consistent with industry standard

· Bona fide shift differential is allowed

· No “red circle” allowed

8. Shultz v. Wheaton Glass Co. (1970) p. 628 ( Effect of Additional Duties
a. Background

· Male and female selector packers perform substantially identical work

· Males also perform additional tasks all paid at a lower rate to those who perform them full time

· No evidence all males perform extra tasks

b. Court’s Decision

· Do not look at classification, but job content (what do they actually do and is that equal work)

· “no rational explanation why men who at time perform work paying two cents per hour more than their female counterparts should for that reason receive 21 ½ cents per hour more than females for the work they do in common”

c. Additional Duties/Tasks

· If there are a few tasks that are incidental to job, court will often still find substantially similar and thus covered by the EPA

· Factors:

· Are tasks actually preformed?

· Are extra duties regular and recurring and consume more than a minimal amount of time?

· Are the duties substantial?

· Are the extra duties in line with the pay differential?

· As here, cannot distinguish substantially equal jobs by assigning secondary duties to one employee if those additional duties are compensated at a lower rate than primary duties

· Notes:

· It is not necessary for all persons of one gender employed in a specified job to be discriminatd against to establish an EPA violation.  Dawes
· Bartelt:  violation of the EPA may be established not only by comparing wage differentials b/t current ee, but also through comparisons between present ee and previous ee

· Central Kansas Med Center:  where different job descriptions for a predominantly male classification and a predominantly female classification do not reflect actual job requirements and the work of both groups is found to be substantially equal, and EPA violation may be sustained

· Strag held that the work of a female college math prof was not substantially equal to a male college biology prof.

9. Training Program Exception

Hodgson v. Behrens Drug Co 1973 p. 641

a. Requirements

(1) Formal program

(2) Definite duration and identifiable termination

(3) Identify person in program as trainee

(4) Have to receive some training that is different from what others are performing

(5) Have to have formal schooling element

· Something outside of work

(6) Admission to program cannot be discriminatory unless gender is a bona fide occupational qualification

· If discriminate on admission cannot argue training program is factor other than sex

10. Professionals (§13(A)(1))

a. Exempt from:

· Minimum wage law

· Overtime requirement

b. Not exempt from EPA

B. Remedies Under EPA—basically same as FLSA
1. Criminal Penalties (§16(a))

· Only available for willful violations

· 1st violation ( $10,000 fine

· 2nd violation ( possible 6 month jail term

· inadvertent violation( no penalty

· Meaning of willful

· Knew or showed reckless disregard for statutory rights

· If think in good faith that are following act, not willful

2. Civil Remedy - §16(b) (presumptively entitled

· Back pay ( difference between your wage and higher person’s wage (have to raise wage of lower worker)

· Can be collected for two years from when you filed complaint

· Get three years if can prove violation was willful (showed reckless disregard for statutory rights)

· Liquidated Damages

· Amount equal to back wages  or 2x back pay unless employer can prove that it acted in good faith and with reasonable grounds for believing that its actions were lawful

· Attorney’s fees 

· Individual cannot get an injunction

· Can sue in federal or state court

· Do not have to file with EEOC

· If EEOC sues under §16(c) or §17, individual loses right to sue

3. Statute of Limitations

· Regular violations ( 2 years

· Willful violations ( 3 years  (willful = knew or had reason to know reckless disregard)

4. Avoiding Liquidated Damages ( Good Faith Defense

· Requirements

· Employer must have acted in good faith and with reasonable belief that they were following the statute and not violating the law (or had affirmative defense)

· Usually all or nothing elimination of damages

· Er can’t do this to avoid back pay or atty fees

5. EEOC may sue on P’s behalf - §16(c)

· P doesn’t have to file with EEOC P has the option to file if you want their help.  If P sues directly she has jury right

· Seek back pay and liquidated damages for P

· Government cannot recover attorney’s fees

· Why go to EEOC?  Most cases will be settled and you won’t have to pay contingency fee eEOC rep is free.  If you sue on your own and you settle then no atty fees

· Can sue in federal or state court

· If EEOC sued on P’s behalf, then P looses his right to sue

· Can have a jury trial

· May not want one in rural area where jurors may think if co. losses that they may shut down

6. Injunctive Relief - §17

a. Only EEOC can ask for injunctive relief

· Must go to federal court

b. Hot Goods Injunction

· Government can enjoin sale or interstate transportation of any good made or produced in violation of EPA

c. Can get back pay under clean up doctrine

· No jury trial here

C. Wage Differentials Under Title VII

1. Statute ( Title VII 

· Unlawful to discriminate on the basis of sex with respect to compensation

2. County of Washington v. Gunther (1981) p 328

a. Background

· County studied jobs and gave estimate of worth

· With male and female guards, females job estimated at 95% of men’s job

· Women were paid 75% less

b. Holding

· Deliberate underpay due to sex and it is a violation of Title VII

· Paid men what study said, but paid women less

· County could have underpaid them both equally

· Damages difference between 75% they paid and 95% what study said (don’t have to pay them the same)

· Under Title VII, violation “to discriminate against an individual with respect to his compensation, terms etc . . . because of their sex”

· Bennett Amendment

· Not a violation for an employer to differentiate upon the basis of sex in determining amount of wage or compensation paid if such differentiation is authorized by the Equal Pay Act

· Authorized by EPA

· Pay differences are authorized by the EPA only if they fall within one of its four statutory exception (seniority, merit, work quality or quantity, or factor other than sex)

· If have a deliberate gender based discrimination can be a violation of Title VII (even if not a violation of EPA)

· Must be discriminatory treatment, not disparate impact

· Effect of Bennett Amendment

· Can have a violation under VII even when there is not a violation of EPA 

· No substantially equal work, so no EPA violation

c. HYPO:  Company does not do a study, but P does and says underpaying women

· Need evidence D evaluated jobs and deliberately then underpaid women

· Ignorance is bliss ( as long as employer does not do a study and does not know what disparity is ( more likely due to market forces rather than discriminatory treatment

3. Comparable Worth (AFSCME) 9th cir p. 345

a. Background

· State wanted to eliminate inequity in salaries but decided not to due to money

b. Holding

· Employer does not act with an illegal motive even if it were aware of the low salaries in job categories occupied by women and minorities, acknowledges the unfairness of the system, but elects not to remedy the differences because of the cost

c. Comparable Worth Defined

· After looking at value of men’s and women’s jobs, if one job worth 90% of another, then have to pay as such

· Not used in Title VII analysis

· Have to prove intentional discrimination based on gender

· Where comparable worth breaks down: 1)regional factor 2)type of industry 3)profitability

d. Authorized by the EPA

· If paying men and women differently is allowed under the EPA b/c of four exceptions then not a violation of Title VII

· If paying men more because have other offers from another firm, then this is due to “market forces” ( a factor other than sex

· Example

· Two similar jobs (but not substantially similar) are valued at $15/ hour.

· One is traditionally male and other female

· If shortage of workers in male occupation causes employer to raise rate ( not a violation of Title VII

· Difference in wage was based on a factor other than sex ( cannot be a violation of Title VII

4. Comparing EPA and Title VII

· EPA broader b/c do not have to prove motive, but narrower b/c only applies if jobs are substantially similar

· VII broader b/c don’t have to show jobs equal, but narrower b/c have to show discriminatory intent
· Can have a violation of one without the other

5. Remedies (Gunther)  

a. Back pay

b. Compensatory 

· Must show emotional distress

c. Attorneys fees

d. Punitive

e. Easier to get liquidated damages under EPA

f. Cannot get injunctive relief on an EPA claim

D. Gender-Based Pension Differentials

1. Statute ( Title VII §703(a)

· It is unlawful to discriminate against an individual with respect to his compensation, terms, conditions, or privileges of employment because of such individuals sex

2. General benefit plans

· Defined benefit—every year you work you accrue certain % of pension.  Based on final year earnings or average of last couple of years

· Defined contribution—you give a set amount of current salary 

3. City of L.A. v. Manhart (1978) p. 353

a. Background

· Because women live longer, on average a pension plan will have to pay more to a woman than a man

· City made women contribute more while their payout was the same for both men and women

b. Holding ( Violation of Title VII.  Er has to pay equal amounts

· Requiring women to make larger payment into pension funds  is discriminatory – similarly situated women are getting paid less

· Group average that women live longer does not justify discrimination on individuals

· Must make an individualized determination and cannot distinguish based on group averages

· At retirement will not have any idea which particular people will live longer than anyone else

· Mortality tables based on gender that were used to justify pay-in cannot be a “factor other than sex” because sex is what tables are based on

· It is not a windfall for woman who lives to 90 over man who lives to be 70 b/c she will have more expenses

· Court did not award back pay b/c fund may go under if required (employer also acted in good faith)

· “backpay should be denied only for reasons which, if applied generally, would not frustrate the central statutory purposes of eradicating discrimination throughout the economy and making persons whole for injuries suffered through past discrimination”

c. Possible violation under EPA or Title VII

· EPA violation if equal work

· Title VII violation if not equal work

4. Arizona v. Norris (1983) p. 363

a. Background

· Contributions of men and women were equal

· Average monthly pension payment for men was higher b/c will not live as long on average

· Paying into the plan is voluntary, but if do it have to use one of the insurance companies selected by employer 

· All companies used sex-based mortality tables

b. Holding

· Pay-out distinctions in pension plans cannot be based on gender-based actuarial distinction ( if employer did this would be a violation

· Even though employer did not provide plan, still liable

· Government employees had to pick a company selected by government (and all discriminated)

· B/c employees had to do business with one of them to extent they discriminate, government is liable

· If hand plan to insurance company and limit the ones employees can chose from, if insurance company has tables that are gender based still a government violation on a basis of agency theory

· Providing non-discriminatory options did not make the plan non-discriminatory if one option treated men and women differently

c. HYPO:  Pension asks about numerous factors including sex

· Even if an application asks about smoking, drinking etc. if it also asks about gender Craver says it sounds like group averages and it will be a violation of Title VII

· This is true even though may seem individualized

· Most of the factors you are making group stereotypes even though you are looking at the individual

· Even with this individualized approach, still basing benefits on group averaging based on gender

· Remember can discriminate based on whether you smoke b/c not protected by Title VII (but could you argue disparate impact)

d. When employer not liable

· When employer gives lump sum for employee to do what they want and employee goes to third party who discriminates ( no violation by employer

· Title VII and EPA primarily govern relations between employees and their employer, not between employees and third parties

· Title VII applies to any agent of a covered employer

· Therefore, insurance companies who are not agents of employers, to the extent they discriminate, employer is not liable

5. Policy ( Should we outlaw basing insurance on sex?

a. Different groups subsidize other groups 

b. If should  not outlaw for insurance companies, why outlaw for employers?

c. Most people think it is okay for insurance co. to ask about gender, smoke etc. and most people also agree with Manhart that outlaws same behavior by employer

d. We allow insurance companies to ask about gender but not race

· More tolerant of discrimination based on sex than on race

E. Marriage and Family Obligations

1. Sprogis v. United Air Lines (1971) p. 374

a. Background

· United would not hire a female flight attendant that was married

· Did not have the same rule for men

b. Court’s Decision

· Applying a marital status rule to only one gender is sex discrimination

· If applied equally to men and women, under Title VII employers may refuse to employ married persons or single persons ( Title VII dos not prohibit discrimination based on marital status

· Does not matter that only some women are affected ( “It is not relevant that the rule is not directed against all females, but only against married females, for so long as sex is a factor in the application of the rule, such application involves a discrimination based on sex”

· Gender Plus ( not pure gender discrimination but say will not hire women at all

· Do not have to show that requirement affects substantial number of employees or all employees (if effects some due to gender then have a violation of Title VII)

· HYPO:  Even if all the flight attendants are women, still illegal

· Still sex discrimination b/c only asking if women are married or unmarried

· Look to other jobs in the company and other carriers (pilots, baggage handlers, etc) ( only class where no marriage by women is a prerequisite for employment

c. BFOQ

· Even if gender is a BFOQ and only women are stewardesses, does not “warrant the imposition of an additional qualification which operates discriminatorily against them by comparison to United male employees”

· Can’t impose a requirement on a group that is different vis a vis other employees (pilots etc.) 

· Even if gender is a BFOQ being married is not a BFOQ because the essence of plane travel is safety, not flirting with customers

· Customer Preference almost always irrelevant.  To be a BFOQ, there must be a correlation between the condition of employment and satisfactory performance of the employee’s occupational duties

· Passengers preferring young unmarried women (only relevant when relates to whether you can perform the job
· Must show it is job related ( having people with these characteristics is the essence of the job (here essence is safety so unrelated to being a woman or being married)
· What about Hooters?  Craver thinks being unmarried is not relevant to job.  Look at cooks, etc.  Perhaps in Nevada being unmarried would be a BFOQ for hookers
· spouses of stewardesseswho complain—not relevant
2. Harper v. TWA (1975) p. 380

a. Background

· Employer has policy that no employee can work with a spouse

· If get married one has to quit, but employer does not care which one

· P claims gender discrimination in violation of Title VII b/c this has a disparate impact on women b/c they usually leave

b. Court’s Decision

· P must be able to show disparate impact in this particular situation ( that this particular D’s rule adversely affected women 

· Hard to show this b/c sample size is usually too small 

· Here only five couples

· “statistical evidence derived from an extremely small universe, as in the present case, has little predictive value and must be disregarded”

· many times these cases are upheld as job related—fairness, wages

· Notes:  Er that ask female job applicants questions about their marital status, pregnancy, and childbearing plans that are not asked of male applicants may be subject to Title VII, but P must demonstrate that the er relied on these answers when making decision

· Er that provide medical and dental insurance only for dependents fo heads of households who earn more than ½ of the combined income of their respective households are likely to be found in violation of Title VII when this has a disparate impact

F. Pregnancy Related Issues

1. General Background

a. GE v. Gilbert ( (overruled by 701(k)) excluded pregnancy from disability plan b/c pregancy is truly unique.  All the conditions that affected both sexes was covered

· B/c employers do not have to provide insurance, court is nervous about placing extra costs on it in fear that employer will say it is too expensive and cut program altogether

b. Satty v. Nashville Gas ( employees who take normal leave of absence would regain seniority upon return, but women who took maternity leave lost their seniority and came back as new hire only if vacancy

· Court held this is gender discrimination
· Benefits/Burden: 

· While an employer does not have to extend benefits to pregnant employees, it could also not impose any burdens on them either
· Taking away seniority is a burden
· When treat those who take a maternity leave different than those who take other kinds of leave it is discrimination based on gender

c. Now, pregnancy discrimination is sex discrimination - §701(k)  Overrules Gilbert case.
d. Health Insurance 

· 701(k)If an employer provides a benefit program the program must include comparable benefits for pregnancy

· If employer does not have insurance at all, it is not required to provide any for pregnancy

2. Pregnancy Discrimination Amendment ( §701(k) 

· The terms “because of sex” or “on the basis of sex include pregnancy, childbirth or related medical conditions

· Women affected shall be treated the same for all employment related purposes including receipt of benefits under fringe benefit programs as other persons not so affected but similar in their ability or inability to work

· Does not require employer to pay for health insurance benefits for abortion except where the life of the mother would be endangered or except where medical complications have arisen from an abortion

· EEOC regulations say unless an ee on leave b/c of pregnancy related conditions has informed the er that she does not intend to return to work, her job must be held open for her return on the same basis as jobs are held open for other ee on sick or disability leaves

· An er must grant leave of absence for child care the same as other nonmedical purposes

· Seniority during leave of absence for purpose of calculating vacations and pay increases—have to treat the same

· Same disabvility or sick leave benefits and same medical insurance for pregnancy-related conditions as others

3. Halthaus v. Compton & Sons (1975)

a. Prima Facie Case

· To discharge employees because of pregnancy or to treat pregnancy related disabilities differently than other temporary disabilities

b. Analysis

· If get pregnant and are incapacitated, have to be treated similarly as other employees who are incapacitated and have to leave work

· This means if fire all who get sick and miss work you can fire pregnant women who miss work (maybe ADA problem)

· If treat all the same not a PDA problem

4. Safety Concerns and BFOQ

· Courts have permitted airlines to require flight attendants to take leave of absence during their pregnancy since they have found that not being pregnant constitutes a BFOQ reasonably related to safe travel (Aubrey)

· Must be a BFOQ and effect ability to do their job

5. Values and Central Purpose of Organization (Omaha Girls Club) p. 395

· Employer can fire single worker who becomes pregnant if legitimate attempt by a service organization to attack a significant societal problem of inculcating appropriate values among its young female members

· Clearly gender discrim 701(k) pregnancy.  Job related?  Has to have significant adverse consequences to er

· If do not discharge a single father, then violation

· Can fire if have an abortion if conflicts with tenants of church or as above essence of organization (but mere fact person thinks about it is probably not enough) (need to show fundamental conflict between act and teachings of church or organization)

· Marafino—no violation found when an er refused to employ a pregnant job applicant whose maternity leave would have interrupted her employment during an important training period

6. California Savings and Loan v. Guerra (1987)

a. Background

· California law mandated four months of unpaid pregnancy leave with guarantee of your job back

· No similar guarantee for others who leave due to disability

b. Court’s Decision

· §701(k) prohibits discrimination against pregnancy but does not prohibit discrimination in favor of pregnancy

· Men and women disabled by any other condition other than pregnancy must be treated alike under Title VII, but pregnancy is a truly separate condition that can be treated differently

· When give pregnancy benefits both the father and mother are benefited (father legally responsible even if not around)

· This turns people against ERA because doesn’t outlaw discrim against men

7. Ensley-Gaines v. Runyon p. 385 6th Cir 1996

· Er distinguishes limited duty (employment related) from light duty (non employment related)

· P is pregnant. She wasn’t allowed to sit on a stool while working while others were

· Held:  P must be treated the same as Ee with employment related conditions.  Similarly situated test is modified:  Court used ability to work test—doesn’t matter whether condition is employment related

8. Circuit Split:  Urbano case 5th Cir. p. 391 disagrees with Ensley:  court found no violation where Continental airlines refused to  provide  a pregnant ee with light duty assignments and only granted light assignments to workers who suffered occupational injuries.  P was not treated any less favorably then other ee who sustained nonoccupational injuries so no discrim found

9. Automobile Workers v. Johnson Controls (1991)p. 396

a. Background

· JC makes batteries and it is shown that if women are exposed to lead more risk of birth defects.  Some study says same effect on men.  JC did not allow women to work in jobs where exposed to lead if they were fertile

b. Court’s Decision

· Where distinction is based on pregnancy, it is sex discrimination

· Here fertile men were given the choice to work near lead but not fertile women

· The fetal protection policy discriminates against women on the basis of their sex

· Requires only a female employee to produce proof that she is not capable of reproducing

· When making a decision based on gender plus (pregnancy) look at BFOQ to decide if ability to remain unpregnant goes to essence of business

· Because there is overt sex discrimination, must show the requirement is a BFOQ

· Does ability to become pregnant effect ability to do the job?

· Does ability to remain unpregnant go to essence of business?

· Safety Exception ( related to BFOQ

· Discrimination is permissible in certain instances where sex discrimination is reasonably necessary to the normal operation of the particular business ( BFOQ must relate to the essence of the business

· Danger to the woman herself does not justify discrimination

· But if women working would cause safety concerns for others, then may be a BFOQ

· Remember Rawlinson where not only safety to female guard was at issue but also risk of safety to others if violence broke out b/c there was a woman guard

· Health of fetus is for the mother to decide

· None of employers business

· Nothing to do with ability to do the job—as long as Er tells ee of risk and followed safety standards then minimal risk of lawsuit

c. Chemical only effects women – Can they refuse to hire women?

· If it does not affect their ability to do the job and would only effect them if they get sick from it, then can’t refuse to hire ( up for worker to decide (reading Johnson Controls broadly)

· Until the employee becomes ill you have the choice of whether to expose yourself

· Craver said he could see some paternalistic court allowing the refusal to hire women saying leaving work due to illness effects their ability to do the job.  Court has been trying to limit Title VII

· If life threatening with an absolute certainty, court may say gender is a BFOQ

· Condition that would effect employee’s children is none of the employers business

· Workers compensation will cover unless violating state laws

10. Health Insurance ( Newport News Shipbuilding & Dry Dook v. EEOC p. 412

a. Background

· Employer provided health care coverage for employees and spouses.  Covered 100% of conditions of employees including pregnancy.  Covered 100% of conditions of spouses but NOT pregnancy

· So spouses of female employees get 100% coverage whereas spouses of male employees do not get 100% coverage

b. Holding ( Violation of Title VII.  Discriminates against male ee

· Under §701(k) have to treat pregnancy like any other condition

· Have to treat pregnancy as any other condition, so where you exclude it you are discriminating based on sex
· §703(a) makes it unlawful for an employer to discriminate against any individual with respect to his compensation, terms, conditions, or privileges b/c of individuals sex

· plan unlawfully gives married male employees a benefit package for their dependents that is less inclusive than the dependency coverage provided to married female employees

· male employees are receiving less fringe benefits
· Remember that employers do not have to give you any insurance, but once you do you cannot draw gender distinctions (drawing a distinction based on pregnancy is a gender distinction)

c. Hypo: Plan gives employees 100% coverage and spouses get 50% coverage

· No discrimination based on sex

· Compare employees with employees ( all get 100%

· Compare spouses with spouses ( all get 50%

· Look to what male and female employee’s receive and what the spouses of male and female employees receive 

d. Plan does not include pregnancy of children of employees

· Male employees are not being treated any differently than female employees

· Employees are not treated differently when children are covered a little differently b/c employees are not being treated differently based on the employees gender

G. Grooming Codes

1. General Rule

· An employer can have a grooming code and standard that reflects societal expectations

2. Requirements

a. Mutable Characteristic

· Must be a characteristic that is easily changed

· Examples ( dress or hair

b. Rules cannot infringe on a fundamental right

· Right to marriage, right to have children, religion
c. Rules must be applied equally to both men and women

· Can’t be more onerous on one gender than the other in terms of cost, comfort, ridicule, or embarrassment 

· Have to apply in a similarly equal fashion even though somewhat different

· If grooming standards impose a significantly greater burden on one gender than the other, then can’t do it 

d. Religion

· Er has to prove undue hardship

· Ee has to prove religious condition

· What is reasonable accommodation (doesn’t have to be ee’s preferred accom.  If Er refuses to give reasonable accom then has to prove no accom possible) Example: prolife doctor in abortion clinic.  If it is possible and Er doesn’t give it then Er has to prove undue hardship (having to pay overtime, interfering with seniority rights)

e. Must reflect societal norms/expected community standard

· Standard in place people are operating

3. Hypothetical

a. Willingham 5th Cir p. 420—length of guy’s hair—Held:  distinctions in employment practices b/t men and women on the basis of something other than immutable or protected characteristics do not inhibit  employment opportunity in violation of Title VII

b. Weight restriction that applies only to flight hostesses is invalid.  Gerdom

c. Require women to wear makeup

· If normal community standards expect people in business to wear makeup, employer can probably require it

d. No Corn Row Policy

· If offends customers and apply the standard equally employer may be able to have policy

· If person is black may feel bad for race reasons rather than grooming

· So if white person did it, employer may be able to get away with it

e. Women must wear a bra?  Men can’t wear earrings?  Yes Er will get away with this 

f. No men with beards

· For a white male can have this policy

· Black males will argue this has a disparate impact on them b/c of condition that makes it hard to shave that only effects blacks

· Craver says disparate impact is a good argument

· But there may not be enough people to establish the disparate impact

· The percentages are not the question ( must have raw figures

· Courts have said there is too small a sample size and others have said its not fair 

· If it does have a disparate impact, then employer must show it is job related

· Airline may be able to do this b/c have to wear oxygen mask and may not get as much air if have beard

g. What about man who is effeminate?  Depends on whether it’s how he dresses or how his face looks.  Courts will probably say this is outside scope of Title VII

h. Muslims with robes?   1st am doesn’t apply to private ee but Title VII does.  Craver thinks most courts would say an er can force you to wear its uniform.  Craver thinks rastafarian hair is more fundamental

i. Disney’s strict standards

· Even though these standards are strict, they apply to both men and women equally so do not violate Title VII

· Do not have a right under Title VII to look a certain way

H. Sexual Harassment—Note:   could be race or national origin too and same basic rules applies
1. Quid Pro Quo

a. Actor ( someone who can effect the employment of the victim, usually a supervisor

· Someone who can grant a promotion, hire, fire etc.

b. Must be targeted due to a protected factor (race, religion, national origin)

· They must choose you due to your gender

· Same sex harassment is still a violation if can show selected because of your gender

c. Standing

(1) If one person acquiesces and getting benefited 

· Most courts say no one else can sue

· All others do not have standing b/c all negatively effected in the same way – both men and women

(2) Several people acquiesce and benefited

· Then men can sue b/c are affected by a practice that is discriminating based on gender 

· A woman not selected may have standing ( even though in favored group she is being adversely affected 

(3) If P rejects and is penalized can sue

(4) If supervisor threatens but does not act, hostile environment not a quid pro quo case

d. Supervisor must be acting within the scope of his authority

· Still a violation even if employer has policy contrary to the supervisor’s acts

e. Employer Liability for Quid Pro Quo

(1) Supervisor Acting

· Employer has strict vicarious liability (supervisor has ability to effect their job)

· No defense if tangible employment action is taken

· Tangible employment acts ( significant change in employment status such as hiring, firing, failing to promote, reassignment with significantly different responsibilities, or a decision causing a significant change in benefits

· Victim does not have to complain—irrelevant if higher ups knew about it

· Do not necessarily have to show economic loss (helps with damages or maybe transferred to worse job with same pay or less pay)

(2) Co-Worker or Customer Acting

· Usually not quid pro quo cases b/c can’t effect tangible employment acts

· This is usually a hostile environment case

f. Supervisor Personally Liable

(1) State Law

· Possibly liable for assault, intentional infliction of emotional distress, battery

· No deep pockets

(2) Title VII

· Usually no violation for the supervisor

· Definition of Employer ( any agent acting for the employer

· B/c of this definition some courts did say can sue supervisor 

· Recent trend says supervisor not liable b/c definition and rules talk about employer liability and not agent liability (Craver agrees with this).  So you’ll have to sue on state law claim

2. Quid Pro Quo with Same Sex ( Oncale
a. Background

· P worked on an oil platform with all male crew

· Picked on b/c they thought he was gay

b. Issue

· Can same sex harassment be a violation of Title VII?

c. Holding

· If can prove you were selected because of gender you have a claim under Title VII regardless of whether same sex of not

· But doesn’t cover male on male horseplay

· If you pick on them just for sexual orientation this is not covered under Title VII, but there is an exception if you only pick on male homosexuals and not female homosexuals

· You could prove harassment if they don’t pick on women, but harder when all the ee are male

3. Hostile Environment

a. Generally

· May or may not be a supervisor – usually a fellow employee.  Could be customer

· Employer may not always be liable

b. Establishing Claim – Requirements  Ellerth p. 450
(1) Person targeted due to a protected factor

(2) Person feels they have been exposed to abusive or hostile environment (subjective belief)

(3) Demonstrate that a reasonable person in the situation would find the environment hostile or abusive (threaten ability to do the job) (objective standard)

· If you were that person with their characteristics would you find the environment hostile.  Reasonable person in shoes of claimant

· Consider their race, gender etc.

· Required showing of severity or seriousness of the harassing conduct varies inversely with the pervasiveness and frequency of the conduct (Ellison v. Brady)

· Are comments threatening?

· Emotional trauma—goes to damages but isn’t a prereq in itself.  May go to subjective belief

c. Employer Liability – when harasser is a co-worker/ customer (Burden on Plaintiff)

(1) Knew or should have reasonably known – AND 

· Supervisor seen conduct – actual knowledge

· Should have known – obvious

· Or ee complained.  Note almost always one instance won’t be enough to put Er on notice

(2) Employer failed to take expeditious and appropriate action to correct the action

· Do not have to be successful (i.e. conduct may happen again and employer not liable)

· If you just move ee to another case or area then you are liable because you are punishing the er for wrong of client

d. Employer Liability – Supervisor

(1) Strict Liability

· If hostile environment is being created by supervisor, strict vicarious liability on employer

· Part of the harassment is being advanced by person’s position (target can’t say screw off)

· One instance is enough.  Knowledge of higher ups not necessary

· Person harassing must be in chain of command of employee

· If not in chain of command use co-worker analysis (for determining liability)

(2) Affirmative Defense  (only available for hostile environment claims with supervisor, NOT quid pro quo with a supervisor)

· Burden of Proof on the employer.  See Ellison case p. 447

a. Employer has taken reasonable care to prevent and promptly correct harassment

· Formal antiharassment policy
· Disseminated to ee
· Adequate complaint procedures and reasonable corrective procedures
 b.  AND alleged victim unreasonably failed to invoke the procedures

· If ee complained then er will fail this requirement—strict liability

· Have this affirmative defense b/c want to encourage employers to have good policies

b. Class Discussion Hypotheticals

(1) Farragan ( lifeguard case

· Strict liability even though no tangible employment acts

· No affirmative defense b/c did not diseminate policy to lifeguards

(2) Dock worker supervisor with vulgar language employs women for the first time and continues language

· If he targets women in his language and changed his behavior to do such, probably a violation

· If gender specific demeaning, then probably a violation

· Scalia ( title vii is not a civility statute
· If supervisor is insulting everyone then no violation

· Vii protects you against non-civil acts due to your race etc.

· Male on male horseplay, sexual flirtation, and civility are not covered

· But some horseplay could be a violation if chosen due to sex and embarrass 

(3) You prefer your wife who works for you?  This is outside Title VII it’s just bad management

(4) If ee is receptive to a consensual relationship then no Title VII violation

(5) Statue of Venus de Milo or David?  Most courts would say this is art and reasonable person won’t be offended (notice this is switching back to pure reasonable person and not the shoes of the P

(6) If you pick on one woman in a usually male position and say she’s not qualified this is actionable.  Courts often confuse the issue and think it has to be sexual.  If, however, you haze everyone then tough luck

(7) Comments on clothing and appearance?

a. Look to exactly what is being said.  Probably will get away with a compliment as long as it’s not repetitive

b. Look at how comments were conveyed.  Was it leering?

c. How often comments are being made

d. Would these comments be hostile to reasonable person (note some er have freaked out and said you can’t make any comments—problem then people will ignore policy.  No 1st am concerns in private workplace

(8) Naked pin-ups in supervisors office

· If both men and women find it offensive, then not a violation you are just an equal opportunity offender
· Argument ( pornos used much more to demean women and put them in their place

· Courts usually find standing for women

· If find standing then both then does not seem to be a violation of title vii b/c then not due to sex

4. Statute of limitations  
· National RR Passenger Corp v. Morgan:  SC says hostile environment claims are continuing violations when it’s between 2 workers.  Statute of limitations:  180 days within the last act of harassment

· May consider pre statute of limitations acts that are related to acts within the period.  If series of related acts then will consider entire chain of events as long as at least 1 act happened within the 180 days and P filed timely claims

· Can award damages for pre statute acts

5. Remedies (same for intentional discrimination)

a. Negative Injunction--Don’t do it again

b. Affirmative Injunction

· Put P in position would have been in but for the harassment.  If tangible loss

c. Backpay—constructive discharge.  If person left because intolerable.  Reasonable person standard but has to be really bad

d. Compensatory damages for non-wage loss.  Includes ED. Usually have to show you talked to family, sought professional assistance

e. Punitive damages 

· Knowledge or Reckless indifference to statutory rights

· Standard highe than needed for compensatory but less than egregious

· No punitive damages available if er is gov’t

f. attorneys fees

g. can get jury trial if you want

h. Caps on compensatory and punitive damages:  50K for small er and 300K for er with over 500 ee.   This cap does NOT include wage loss

i. Possible Affirmative Action

· If traditional male job and egregious behavior drives women away and courts want enough women to make sure it does not happen again

I. Sexual Preference

1. Title VII does not cover sexual orientation 

· Congress had only the traditional notions of sex in mind (i.e. gender)

· Congress explicitly excluded it under the disabilities act

· No state has to honor a marriage in another state if between same sex

· Indicate an unwillingness to recognize

2. Executive Order 13,087

· Prohibits discrimination on sexual orientation in federal civilian workforce

· Government may have equal protection issues

· Note:  gov’t can discrim if the orientation would impair efficiency.  E.g. cop practicing sodomy where sodomy is illegal would impair his ability to testify as witness and perform his job

3. Const. EP and DP but very limited because no heightened standard

4. Disparate Impact (DeSantis)

· 9th Cir. (but everyone follows) Said Griggs can’t be applied to extend Title VII protection to homosexuals

· Congress did not intend to protect sexual orientation, and can’t use disparate impact as an artifact to “bootstrap” Title VII protection for homosexuals under the guise of protecting men generally

5. Effeminacy (DeSantis)

· Discrimination because of effeminacy is not covered by Title VII

· But could argue if discriminate against masculine women but not feminine men then a violation

6. Being gay also isn’t a disability under ADA

7. What may be an issue

· Discriminating against homosexuals of one gender only would be sex discrimination

J. Gender as a Bona Fide Occupational Qualification

1. General Requirements

a. Statute ( §703(e)

· Not a violation to discriminate if the protected factor is a bona fide occupational qualification reasonably necessary to the normal operation of that particular business

b. Race and Color can Never be a BFOQ

· Gender, religion, or national origin can be a BFOQ

c. Application

· Statute is liberally construed in favor of coverage and narrowly construed as to exclusions

· If gender is a BFOQ can discriminate based on gender, but not on other protected factors

d. Analysis

(1) Is this Overt Discrimination?

· When an employer is found liable for intentional discrimination, can try to defend that factor is a BFOQ

(2) What is the essence of the business?

· If essence of the business would be undermined if hire persons of this group, then it can be a BFOQ

· Look to specific position

· Could the job be performed satisfactorily without the BFOQ?

· Client preference is only allowed if it is the essence of the business.  E.g. clients want male attys?  No.  male clients in massage parlor want female masseuses?  Probably

2. Phillips v. Martin Marietta (1971) p. 472

a. Background

· Employer refused to employ women with preschool children yet men with preschool children were not disqualified

b. Gender Plus

· Gender is one factor in employment decision in addition to some other factor

· Here, gender ( mother; plus with preschool age children

c. Court’s decision

· This is discrimination based on gender b/c are only disqualifying women who have preschool children

· Does not matter that only some women are affected by this decision 

· In order to be a BFOQ must show requirement is reasonably necessary to the normal operation of that particular business, and that all or substantially all women can’t perform the job

d. What can an employer do?

· Can apply the same standards to both men and women with children

· Apply your rules equally with regards to performance and attendance –these are job related

· If an employer refuses to employ anyone with pre-school age children may have a disparate impact on women and blacks b/c have more obligations with children than with men

3. Only employees are covered ( Hishon v. King & Spalding p. 240

a. Background

· After being employed at firm for 6 years, female attorney was rejected for partnership

· Was told she would be considered on a fair and equal basis for partnership when accepted the job

· One of reasons she was induced into accepting at this firm

b. Holding ( violation of title vii

(1) Contractual relationship of employment triggers Title VII

· At that point Title VII governs “terms, conditions and privileges of employment”

· A benefit that is part and parcel of the employment relationship may not be doled out in a discriminatory fashion, even if the employer would be free under the employment contract simply not to provide the benefit at all 

(2) Advancement to partnership can qualify as a term, condition, or privilege of employment

· An employee has a right to be considered equally in partner considerations

· Only employees are covered under VII, not independent contractors or those who are already partners

· But the benefit denied need not be employment to be under title vii, it only has to be a term, condition, or privilege of employment

· Can’t discriminate in making you partner b/c that is a privilege of employment

· Accounting firm v. law firm

· Accounting partners have a salary (not equity) so more likely to be covered b/c an employee (not sharing in risks)

4. Hiring Female Flight Attendants ( Diaz v. Pan Am  5th Cir p. 474

a. Background

· Airline would only hire female flight attendants

b. Holding ( Gender is not a BFOQ

· §703(e) requires an application of a business necessity test, not a business convenience test

· discrimination based on sex is valid only when the essence of the business operation would be undermined by not hiring members of one sex exclusively

· primary function of an airline is to transport passengers safely from one point to another

· before sex discrimination can be practiced it must not only be shown that it is impracticable to find men that possess the abilities that most women possess, but that the abilities are necessary to the business not merely tangential

· customer preference may be taken into account only when it is based on the company’s inability to perform the primary function or service it offers

· cost is rarely a factor in BFOQ

5. National Origin and Gender as a BFOQ ( The Restaurant Business and Comparisons

a. Ethnic Restaurants 

· Courts will normally allow them to hire only those of that ethnicity b/c although business is generically dubbed providing food, it competes by providing a specific type of food and creating an ambiance that relates to the food 

b. French Restaurants only hiring men

· Restaurants argue that in France 95% of waiters are men and to create authentic atmosphere must do the same

· Essence of the business ( atmosphere of serving food

· If atmosphere ( can do

· If serving food ( women can do just as well as men

c. Hooters ( Hinges of deciding what is essence of the business

· If food and drink ( male serves can provide these services equally as well as females

· If sexually charged atmosphere ( argue only women can provide this and will ruin what is the essence of their business if forced to hire men (go out of business)

d. Airline only hiring female attendants with tight shirts

· Seems similar to Hooters, but a court is more likely to allow it in a restaurant than in an airline

· While it may seem that neither is necessary for the operation of the business, airlines are more about safe travel as the essence

· Restaurants can argue in order to compete must come up with gimmicks on ambiance whereas an airline can compete on price, flight times, and on time arrivals etc

· Craver says a court would not allow an airline to compete this 

e. Transvestite wants to play Martha Washington:  if you are a transvestite then it is not gender discrim

f. Black Person wants to play Thomas Jefferson

· Race can never be a BFOQ

· But national origin can be a BFOQ ( argue want someone from his ancestral background

6. Employers say Women Cannot Fulfill Job Qualification ( To Establish a BFOQ
a. Statute is liberally construed in favor of coverage and narrowly construe the exclusions

b. Burden of Proof on the D to establish the defense

c. Requirements

(1) Reasonable basis for concluding that all or substantially all person in the excluded class cannot perform the essential job functions safely or efficiently – OR 

· If some members of the class possess the qualifications the employer cannot use class membership as a proxy for the job qualification

(2) Impossible or Impracticable to make an individualized determinations as to the qualifications AND the factor is a reasonable proxy for successful job performance

d. Hypothetical

(1) Work requires lifting 50 lbs. and don’t hire women (Southern Bell)

· Employer cannot reasonably say all or substantially all women could not do this ( there are many women who are extremely fit 

· Also cannot say impossible to make individualized determinations ( given them a strength test

(2) Pilots have to retire at age 60

· Airline argues that while some older people would be able to perform the job, it is impossible to tell by looking at them which ones are likely to collapse and which ones are truly healthy

· Then, also have to say that age is a good proxy for this determination ( and it is true that as people age their risk for sudden collapse increases (so it is a proxy)

7. Dothard v. Rawlinson (1977) p. 231

a. Background

· Maximum security prison would not hire a guard if not over 5’2” and 120 lbs.  P argues that the standard has a disparate impact on women and D counters by saying it is job related.  D also argues that gender is a BFOQ

b. Holding

· Job Qualifications have a disparate impact on women

· Court allowed P to use national statistics to establish her prima facie case

· No requirement that a statistical showing of d.i. must always be based on analysis of the characteristics of actual applicants

· D did not show that qualifications were job related

· Did not produce evidence correlating height and weight requirements to needed height and strength to do job

· Also there is a less discriminatory alternative ( give strength test

· Where can make an individualized determination on less discriminatory alternative have to do so ( cannot base decisions on stereotypical characteristics of men and women (have to measure each individual)

· Craver says should have argued it is the appearance of strength that counts (prisoners won’t challenge if strong) but they didn’t argue this

· So D fails on disparate impact claim.

· Bona Fide Occupational Qualification? ( Yes

· Discrimination based on sex is valid only when the essence of the business operation would be undermined by not hiring members of one sex exclusively

· An employer can rely on this exception only by proving that he had reasonable cause to believe that all or substantially all women would be unable to perform safely and efficiently the duties of the job involved

· Essence of job is keeping safe and secure prison (can all or substantially all of women not do this?)

· More is at stake in this case than an individual woman deciding to take the risk of being attacked at work

· Essence of job is to maintain prison security ( safety of other prisoners and guards are at stake if hire a woman (sex offenders)

· Employee’s very womanhood would thus directly undermine her capacity to provide the security that is the essence of guard’s responsibility

· Therefore, all or substantially all women would be at risk in the prison of having riots etc.

c. Related Decisions

· Torrez ( p. 486 upheld women guards at women prisons b/c aids rehabilitation b/c not negative male influences even though no empirical evidence. Craver says this decision wouldn’t be accepted today

8. State Law and BFOQ

a. State Law Restricting Rights of Employees

· Preempted by Title VII except when consistent with BFOQ

b. Cost is never a defense to discrimination

· Cannot defend that it is more expensive to employ a woman

c. Homemakers Inc. v. Division of Industrial Welfare (1976) 9th Cir. p. 770

(1) Background

· California Law required payment of premium overtime pay to covered women employees

· Employers argue requires them to discriminate in favor of women in violation of title vii

· State argues employers could comply with title vii by paying men as much as statute requires they pay women

(2) Eighth Circuit

· Extended benefits of women’s premium overtime to all employees

· Thought what legislature would have done

· Any conflict with title vii is resolved by extending benefit rather than striking down the statute

(3) Ninth Circuit

· Statute struck down

· If state statute as written conflicts with title vii, it is void

· Cut benefits for women rather than extending benefits for men ( up to state to decide if benefits should go to another category 

VII. Religious Discrimination

A. Statute ( §701(j)

· Religion includes all aspects of religious observance and practice, as well as belief, unless an employer demonstrates that he is unable to reasonably accommodate to an employee’s religious observance or practice without undue hardship on the conduct of the employer’s business 

B. What is religion

· Religion includes all aspects of religious observance and practice as well as belief

· Atheists are covered ( protected from discrimination based on the absence of religious belief

· Does not includes political beliefs or activity

· EEOC

· Moral or ethical beliefs as to what is right and wrong which are sincerely held with the strength of traditional religious views 

· Fact that no religious group espouses such belief or the fact that the religious group to which the individual professes to belong may not aspect such belief does not determine whether it is a religious belief (as long as sincerely held)
· But devil worship and KKK are NOT covered.  Has to be an ethical or moral basis analygous to religion

· Doesn’t have to be mainstream religion.   You can have your own belief even if your church disagrees with you as long as it is your good faith belief

C. Reasonable Accommodations and Undue Hardship

1. Employer must provide A reasonable accommodation

· “Where the employer has already reasonably accommodated the employee’s religious needs the statutory inquiry is at an end.  The employer need not further show that each of the employee’s alternative accommodations would result in undue hardship.  The extent of undue hardship on the employer’s business is at issue only where the employer claims that it is unable to offer any reasonable accommodation without such hardship” (Philbrook)

· Does not have to be the accommodation the employee wants

· Just has to be reasonable

2. Undue Hardship

· To require an employer to bear more than a de minimis cost is an undue hardship

D. TWA v. Hardison (1977)

1. Background

· Business requires Saturday work.  Assignment will go to least senior worker.  Employee observes the Sabbath 

· Union was unwilling to violate the seniority provisions to have more senior person work on Saturday.  To have less senior person work would require overtime pay

2. Holding

· Employer must offer a reasonable accommodation

· Reasonable Accommodation:

· The duty to accommodate does not require an employer to take steps inconsistent with an otherwise valid agreement 

· If can find a less senior person to swap with him it must do so.  

· If they find a more senior person to work and this person makes more money the court would probably say this is an undue hardship

· If requires paying overtime, this would be an undue hardship

· If requires employer to break a valid agreement as to seniority, they do not have to do it (see Barnett for clarification)

· If employee feels immoral asking someone to work for him, then employer is obligated to ask

· Court has to walk a fine line between the Establishment Clause and the Free Exercise Clause

· If force more senior person to work, do they have a claim?

· Can argue being discriminated against b/c does not have a religion or has a religion that allows you to work on Saturday

· 
Barnett:  clarifies Hardison
· If you want the er to violate senority system then SC calls this not a reasonable accomodation, SC does not consider it undue hardship

· Why?  Hardison said nothing in the statute requires a change in the collective bargaining agreement

· Barnett says the seniority system doesn’t have to be a collective bargaining agreement could be a unilaterally developed system.  Even if Er reserves the right to change the system

E. Ansonia Board of Education v. Philbrook (1987) p. 320

1. Background

· Teacher’ religion has six holy days per year.  School allows three days for holy observance.  Allows an additional three personal days but can’t be used for holy days.  Employee wants to take the three personal days with pay for holy day, but will pay for the substitute teacher

2. Holding

· All employer must do is offer a reasonable accommodation

· Once it offers a reasonable accommodation it has done all that is required of it under the statute.  If offer a reasonable accommodation, it does not have to defer to employee as to what they want

· Only if the accommodation offered by the employer is not reasonable or if it offers nothing at all must the employer consider the suggestions of the employee (try to show undue hardship)

· Note:  ee lost here even though Er wouldn’t incur any economic hardship.  Ee was to pay for the sub

· Court’s Concerns

· Rights of other workers

· Establishment clause (if give too many days for religion may violate)

3. General Analysis

(1) If there a reasonable accommodation proposed by the employer

· If yes ( end of inquiry (may not be reasonable if deliberately pick one employee won’t like)

· If no ( go to (2)

(2) Did the employee propose a reasonable accommodation

· If yes ( employee wins if will not cause an undue hardship

F. International Ass’n of Machinists v. Boeing (9th Cir. 1987) p. 315

1. Background

· Under the union contract, employees have to pay an initiation fee and monthly dues.  An employee feels due to her religion it is inappropriate to support union

2. Holding

(1) Religious Belief

· Even if religion allows you to belong to a union but your independent reading of the religion leads you to a reasonable belief that you should not belong to one, as long as sincerely held, is covered under title vii

(2) Reasonable Accommodation

· If the reasonable accommodation would cause an undue hardship on the union ( do not have to do

· Must either exempt employee from the due’s obligation or provide employee with a non-religion, non-labor alternative to give the money to (charity)(but if give to charity get a tax deduction)

(3) Effect of Paying to Charity

· If employee then wants union to do something for them will have to pay the cost of processing 

· Usually not a problem b/c people will not ask union to represent them

G. Religious Attire

1. Must allow them to wear Yamaka b/c very concealed

2. When garb substantially different from grooming code

· Offer non-public position as a reasonable accommodation

· Grooming code has to provide for reasonable accommodations for religious people (ask about this)

· Allowing employees to disregard a uniform required for product identification could constitute an undue hardship

· If sufficiently disruptive ( undue hardship

3. Patently religious attire or religious symbols worn by public employees may undermine the religious neutrality that government employers must observe

H. Refusal to work on Abortion by a nurse

1. Is this a religious belief?

· Title VII protects employees who refuse to perform certain employment tasks due to their “conscientious objection” to those activities

· If catholic or even if just a sincerely held moral or ethical belief then is a religion

· But if abortions are ½ of business and would cause scheduling problems then this is not de minimus and is an undue hardship

2. Reasonable Accommodations

· Have her work in another department during times when performing abortions

· But if this would require hospital to pay overtime or hire more workers then probably an undue hardship

I. Sutton:  p. 321  court sustained the refusal of an er to hire an applicant who declined on religious gounds to supply his SS number b/c er are required by law to obtain such info and lack of info would thus be an undue hardship

J. Note:   you can’t say to an ee you can use personal days for anything but religion.

K. Grooming codes can’t violate a fundamental right—must offer Craver an available position that’s not in front of customers.  Statuttory right to be reasonably accomodated

L. Smoking Peyote Twice a year

a. Court Holding

· It is a reasonable accommodation to allow him to take the day off following each use, since the religious use of peyote was lawful in state in which the driver worked and this practice was consistent with DOT regulations 

· If unlawful to use, employer could fire even part of religious belief.  Also current illegal drug use is not covered under ADA

M. Discrimination Allowed Based on Religion

1. Section 702

· Rule do not apply to a religious corporation with respect to the individuals of a particular religion to perform work connected with carrying on such corporation, association, educational institution, or society of its activities

2. Discrimination Allowed

· Church may prefer its members in non-profit areas of business even if not religious Amos
· Allowed to prefer own religion for people like secretary but then still have to follow other requirements of Title VII

· Not decided if can discriminate in for-profit areas

· Can prefer members of their denomination against all others, but if hire outside denominations can’t discriminate against certain religions but not others

· If carrying out religious function (clergy) then they are exempt from Title VII entirely

· Hypo:  operating religious school where only single sex students and want to have only male teachers.  Craver isn’t sure

3. Discrimination Not Allowed

· When hiring for non-clerical positions, can prefer those of your religion but cannot discriminate based on race, gender, or national origin

· For clerical positions, can discriminate on race etc. due to free exercise clause 

· Cannot exclude only one or two religions.  §702 only gives you the right to prefer your own religion not discrim against other religions

N. Religious Harassment

1. Courts apply rules of sexual harassment

2. Employee has a right to exercise his religion as long as not too offensive or disrupt operation of business (remember must offer reasonable accommodation if would not cause an undue hardship)

VIII. National Origin

A. Title VII Does Not Prohibit Discrimination Against Non-US Citizens (Espinoza v. Farah Manufacturing) p. 487

1. Background

· Company refused to hire aliens

2. Holding ( policy upheld.  Citizenship and national origin are different

· National origin on its face refers to country where a person was born or country from which his or her ancestors came

· Congress did not intend national origin to encompass citizenship 

· Would not make sense when Congress requires citizenship as a condition to federal employment

B. Employer may not make distinctions between aliens based on national origin 

· An employer can say they are not going to hire any non-US citizens

· But once it does hire non-US citizens, it can’t discriminate based on national origin among the ones it does hire (i.e. hire Canadians but not Mexicans)

· Aliens are protected under the act (problem getting remedies) but only from discrimination based on national origin, sex, race, religion but not for citizenship

C. Courts split on §1981 coverage of citizenship

· Some courts say race does not cover citizenship

· Some say “all persons” means protects all types of alienage discrimination

· Same say cover alienage discrimination when against someone of non-white ancestry 

D. Cannot use citizenship as a pretext for national origin discrimination

E. Requirement that Employees speak English to get the job

1. Facially neutral standard that will have a disparate impact on national origin. (NOTE:  b/c it is a facially neutral standard it’s not a BFOQ)

2. Employer must show that ability to speak English is job related

· In most jobs ability to speak English is job related (dealing with emergencies)

· Being able to read English is becoming more and more job related (have to be able to read warning labels, email etc.)

· This is disparate impact on national origin.  Er has to show that it is job related.  Pretty easy—when supervisors give directions you have to understand, understand instruction and warning labels.  You could be a danger to yourself and others

3. Accents

· Discrimination based on a foreign accent is overt discrimination and employer must show BFOQ 

· A foreign accent that does not interfere with a worker’s ability to perform is job duties does not constitute a legitimate justification for adverse employment action

· If person’s accent truly hampers ability to communicate can refuse to hire b/c make it difficult for them to be understood by the people he would have been required to serve (job as a public clerk)

F. Requirement of “English Only” at Work

1. EEOC ( presumptively discriminatory and require employers to demonstrate that they are justified by business necessity

· Some courts will say let them speak their language on breaks b/c not job related

· But Craver says people speaking different languages causes friction b/c others feel ridiculed and courts will say “English Only” is allowed

2. Ninth Circuit (Garcia v. Spun Steak
· Do not have a right to speak native language at work (trend)

· Title VII does not protect the ability of workers to express their cultural heritage at the workplace

· Note:  EEOC says you can speak your own language on breaks so there is a split in authority

IX. Reconstruction Era Civil Rights Legislation ( §1981

A. General Background

1. Statutory Language

· All persons shall have the same right to make and enforce contracts as is enjoyed by white citizens

· ONLY APPLIES TO RACE

2. 1991 Amendments

· covers discrimination in “performance, modification, and termination, as well as, “enjoyment of all benefits, privileges, terms and condition of the contractual relationship”

3. Overall Coverage Areas

· Harassment, compensation, discharges, hiring, transfers, and promotions

4. Must Prove Discriminatory Treatment ( Intentional Discrimination

· Disparate impact cannot not be used to show a violation 

· Must show that race was a significant factor in this particular decision 

· If there is a facially neutral standard then you must show it was created and used as a pretext
B. Coverage--§1981 covers contracts

1. Not limited to employment.  Covers entry into employment, while you’re employed

2. §1981 does not cover fed gov’t ee.  It does cover state ee.

3. §1981 covers private er and Not limited to employers with 15 or more employees

4. Some courts say at will employment is not covered

· 7th Circuit reasons that because in an at will employment relationship there is not contract that coverage of §1981 does not extend to this relationship

· Craver said even when employment is at will there is still a contract and 7th Circuit is wrong

· Still a contract when at will.  Haddle says  at will ee had a sufficient property interest that they could sue under §1985 so Craver guesses this extends to §1981

· At will only means employer can end the contractual relationship whenever they want (during employment there is a K and if breached employee can sue ( i.e. if employer does not pay overtime)

· If say at will is not covered, 90% of private employees are not covered

· If Supreme Court upholds this rationale that no K, Congress will overrule

C. Johnson v. Railway Express Agency (1975) p. 562

1. §1981 Coverage and Remedies

a. Coverage extends to the private sector

b. Remedies include equitable and legal relief ( compensatory and punitive damages

· No limitations on remedies

· Backpay is not restricted to two years as in Title VII

c.  Can sue in federal or state court

2. §1981 and Title VII are separate, distinct and independent

a. Filing of a Title VII charge are not prerequisites for instituting §1981 action

b. If file claim with EEOC under Title VII this does not toll the statute of limitations under §1981

· A claimant should file both suits at the same time and ask the court to hold the §1981 suit while the EEOC works on Title VII claim

c. Statute of Limitations under §1981

· Goodman  Borrow the state statute of limitations for personal injury (will be shorter than SOL for contract disputes) will usually be 1 year.  

D. Proof Construct—Must prove discriminatory  intent.  There is no disparate impact model under §1981

1. Prima Facie Case

a. P must be a member or a protected class

b. Applied and met the stated qualifications

· In a typical discriminatory treatment case, if don’t meet the stated qualifications you challenge those qualifications as having a disparate impact on race ( here because no disparate impact cannot do this

d. Rejected and employer continued to look for employee

2. Burden of Articulation on D

a. D then has the burden of articulation to point to a nondiscriminatory reason for the decision

3. Pretext

a. If D has satisfied his burden of articulation, P can come back and show this reason is simply a pretext for discrimination

b. P must not only show this was a pretext for discrimination but also that employer discriminated on the basis of race

E. Remedies

1. Monetary 

2. Unlimited compensatory  and punitive damages

· If file under both Title VII and §1981, must seek compensatory and punitive damages under §1981

· Only if you file under both are you limited to §1981 compensatory and punitive damages can’t get double remedies

· If you could have filed under both, but only filed under Title VII, can get compensatory and punitive under that statute

· Punitive ( more than intentional but less than wholly egregious behavior

3. Back Pay (unlimited)

· Point in time violation ( can get back pay to point of violation unless there is an intentional pay differential

· Point in time ( when they refuse to hire or fire 

4. negative Injunction

5. affirmative injunction.  If you are fired  you can be reinstated.  

6. possible affirmative action:  rare.  Only when pattern and practice and almost always class action

7. Prevailing P will get attorney’s fees 

a. presumptively entitled to attorneys fees

b. prevailing D will get them if P acted in bad faith

· NOTE:  §1981 is separate from §1981A which is pure remedies under Title VII

F. McDonald v. Santa Fe Trail Transportation Co. (1976) p. 569

1. Background

· Three employees, two white and one black were charged with misappropriating antifreeze that they were carrying for customers

· The two white employees were fire while the black one was not

2. Holding

· §1981 is applicable to racial discrimination in private employment against white persons

· Language says “all persons”

· Phrase “as enjoyed by white persons” simply emphasizes the racial character of the rights being protected

· Legislative history ( senator who introduced the bill said it would protect al persons and applied to every race and color

· Bill clearly not limited in scope and discrimination against nonwhites

· Whites may have a higher standard of proof

· Plaintiff will have to show a typical employer is acting in an atypical way

· Craver said could have reached a different decision b/c it was enacted to help blacks

· Politically good holding ( equality in employment

· NOTE:  only exception is bona fide affirmative action program under Webber

G. Definition of Race 

1. Historical Context

· In 19th Century understanding of race is different than it is today

· Much broader definition of race

2. Identifiable classes of persons who are subjected to intentional discrimination solely because of their ancestry or ethnic characteristics

· Race means ethnic characteristics or ancestry
· §1981 at a minimum reaches discrimination against an individual because he or she is genetically part of an ethnically and physiognomically distinctive sub-grouping of homo sapiens

· prohibits discrimination based on ethnic origins as opposed to nationality or religion

· Example

· Statute reaches Iraqis, Jews, and East Indians because of their distinct ethnic origins, as opposed to their nationality or religion

· Latinos, Filipinos, and hyphenated Americans (Irish-Americans) fall within this broad definition of race

3. Saint Francis College v. Al-Khazraji (1987) p. 575

· P was born in Iraq and of Arab ancestry

· Court held if could prove he was discriminated against because he was born an Arab rather than place of national origin or his religion he would have a claim under §1981

· If solely based on his place of birth ( not a violation
· Must be due to ancestry (relatives from there) or ethnic characteristics (last name) Not place of birth

· Court sees that Congress uses term race to include Chinese, Scandanavians.  Much broader than just color.

4. General Building Contractors Ass’n v. Pennsylvania p. 582

· Apprenticeship profram

· Issues:  1) whether liability under §1981 requires proof of discriminatory intent 2) whether absence of such proof, liability can be imposed vicariously on the er and trade assoc for discrim conduct of the Union

· HELD:  Congress was not conerned with practices that were neutral on their face.  §1981 Only applies to intentional discrim.  Congress also did not intend to make er the quarantors of the worker’s rights as against third parties

5. Shaare Tefila Congregation v. Cobb (1987)

· Jewish people are protected under §1981

· Religion is not protected under §1981

6. Hypothetical from Class

· Adopted by Jewish parents and have their same last name

· Religion is not covered.  Has to be discriminating because of Jewish ethnic or ancestral characeristics.  St. Francis College p. 575

· Even though you yourself are not Jewish you are being discriminated against based on an ethnic characteristic (last name)

· Parr individuals who are the victims of employment discrim b/c of interracial marriages or associations have remedy under §1981

H. Differences between §1981 and Title VII

a. No administrative procedures in 1981

b. Has to be intentional discrim

c. Under §1981 you have to find an atty while under Title VII you can go to EEOC

d. §1981 has broader damage remedies and no cap.

I. Patterson v. McLean Credit Union and 1991 Civil Rights Act p. 581

1. Holding of Case

· Court held §1981 prohibited discrimination only in the “making” of a contract, but did not apply to “post formation” discrimination such as racial harassment or termination

2. Overturned by Civil Rights Act of 1991

· The term “make and enforce contracts” includes the making, performance, modification, and termination of contracts, and the enjoyment of all benefits and privileges terms and conditions of the contractual relationship

· Protects you in entering K ( getting the job

· Protects you in benefits of relationship ( laid off, don’t get a promotion

X. Age Discrimination

A. Coverage

1. Prohibits Discrimination of individuals over 40 on the basis of age 

2. Prohibits Mandatory Retirement Ages

3. Exceptions

a. Police and fire personnel can be required to retire at age 55

b. High executives and high policy making with pensions of $40K or more per year can be required to retire at age 55

c. Cannot require college professors to retire

d. Law firm partners aren’t included

4. any private er is covered if you have at least 20 full time ee for 20 wks of the year

5. labor organizations and employment agencies are covered

6. state and local workers are covered.  But Kimble v. FL—SC says under 11th Am a state worker can’t sue state Er in federal court (or state court unless er has waived sovereign immunity).  Age is not a suspect class and will be rational basis test.

7. Reaches all Aspects of Workplace Discrimination

B. Procedure For Filing a Claim

1. Enforced under the Fair Labor Standards Act

2. Note:  same process as under Title VII. Have to file a claim with the EEOC

· If EEOC sues for you, claimant’s right to sue ends

· If they don’t complete investigation within 120 days then you can request right to sue letter.

· Note:  if you are state ee then your only remedy is if EEOC decides to sue on your behalf

3. Statute of Limitations

a. 300 days if have a state deferral agency

b. 180 days if don’t have a state deferral agency to file with EEOC

c. Once claimant gets right to sue letter from EEOC ( has 90 days to file a complaint

· Your file can sit at EEOC for years but as soon as you get a right to sue letter, you still have 90 days to sue—they don’t punish the P for laches

· Once file with EEOC statute of limitations not a problem if sue within 90 days of receiving the right to sue letter

C. Remedies under the ADEA
1. Injunction

a. Affirmative ( hire claimant

b. Negative ( stop discriminating 

2. Back Pay for Lost Earnings

3. atty fees for prevailing P.  D only gets atty fees if P brought claim in bad faith

4. Equal amount of back pay in Liquidated Damages

a. Plaintiff must show a willful violation 

b. Willful ( reckless disregard for statute

· If D acted in good faith to statute, no liquidated damages

c. **Different from EPA where P is presumptively entitled to them subject to a defense (good faith with reasonable belief were following the statute.  

· If you as P can’t prove willful then you still get other damages like back pay and injunctions but no liquidated damages

· Example of D defense to willfulness:  Er in good faith thought it was a lawful BFOQ

· Can’t get liquidated damages against the Fed gov’t

· Unlike Title VII where you got 2 years prior to the charge here you get liquidated damages for the time of the statute of limitations

· If you ca prove there is age differential in underpaying then there is a continuing violation—courts have held you can go back 180 or 300 days

5. “such other legal and equitable relief as such which will forward the statute.  Pretty much just limited to above.  Most courts don’t allow compensatory damages or punitive damages.

6. Jury Trial

a. Jury trial given if seek liquidated damages

b. If only seek injunction and back pay, no right to jury trial

D. Purpose ( Dispel Stereotypes

1. Rigid and set in old ways.  Fewer years left to work (why spend money on training).  Higher wages (and less productivity).  Use Health Benefits More.  Fear of mental deterioration.  Cost.  Can’t learn new technology (less receptive to it).  Don’t like young people supervising older people 

E. Proof Construct

1. For Discriminatory Treatment

a. Prima Facie Case

(1) Member of Protected Class ( 40 or over

· If everyone who is 39 and 9 months is laid off, may be a violation because it defeats the purpose of the Act

(3) Met the Stated Qualifications 

· If do not meet the stated qualifications, can argue they have a disparate impact based on age

(4) Applied

(5) Rejected and Employer continued to seek others

· Note:  you don’t have to lose out to someone under 40.  O’Connor—just has to be based on age and lose out to someone younger

· Split in courts on whether someone over 40 can claim discrim in favor of someone over 60. (buyouts)

b. Burden of Articulation on D

(1) D only has to articulate a nondiscriminatory reason/explanation for employment decision

(2) Can say ( other applicant more qualified or anything as long as it is not based on age

(3) Burden is minimal

(4) If credible ( Prima Facie Case is Gone

c. Pretext Plus

· You don’t have to show additional evidence according to Reeves Case.  It is enough here to prove that the er’s justification is wrong and false.  Is enough to get to a jury.  Reeves clairified Hicks which seemed to require more evidence 

d.
Affirmative defenses

· Then 706(g) D has to prove it would have made the same decision anyway if they hadn’t considered age.  Can have mixed motive but the burden of proof is on D.  there was a violation if a factor was age, but you don’t get any monetary relief

· If er discovers that ee engaged in misconduct then back pay will cease and no right to reinstatement.  Or if worker not lawfully in the us

e.
Dual motives

· Don’t have to prove age was the motivating factor, just a motivating factor

· can eliminate back pay, compensatory, punitive and affirmative injunction

· P is still a prevailing P ( get negative injunction and attorneys fees 

2. How do you prove age discrimination?

a. Direct Evidence

(1) Person making the decision say comments about older people

· Do not have to be directed at the plaintiff

· Even if not directed at plaintiff, may still be relevant because they evidence managers attitudes toward all older workers

· if it was a comment, was the statement made by someone who had authority and how contemporaneously was it made relative to the decision that was made?  Has to be someone in the decision making chain

b. Statistics

(1) Applicant Flow Data

· Younger people are always preferred over older people

· Demonstrates a pattern of non-selections or discharges of older workers can create an inference that all such decisions were motivated by age

(2) Average Age of Persons Laid Off

· Most courts have to prove they discriminated against you, and average data does not show this (Craver Disagrees)

· Disparities may be explained by legitimate variables other than age

c. Indirect Evidence

(1) Six months before fired, manager told employee that he was too old

· Is it more likely than not that this was a factor in mind of supervisor

· Craver says seems relevant

3. Proof Standard ( §703(m)

a. Have to prove age was a motivating factor 

b. Dual Motives ( §706(g)(2)(B)

· If employer can prove he would have made the same decision not considering age 

· Craver says some courts will not do this and just say no violation

4. Disparate Impact

a. ADEA has same prohibitions as Title VII 

· Lead towards an inference that should also have disparate impact

· But lower courts look at Biggens and say Congress codified disparate impact in Title VII but never did so in ADEA

· But Craver says Congress did not think they needed to amend ADEA while case had come down on Title VII

· Says if Supreme Court were to say no disparate impact, then Congress would pass a statute saying they do have it 

5. Geller v. Markham (2nd Cir. 1981) p. 672

a. Background

· Geller was a 55 year old teacher who was hired and then laid off and replaced by a 25 year old teacher.  School pointed to its policy to recruit at levels below the sixth step of salary schedule.  The sixth step is a salary grad reached by teachers with more than five years experience

· 92% of teachers over forty have 5 or more years experience

· 62% of teachers under age 40 have 5 or more years experience 

b. Disparate Impact Case

(1) Look at the Pass Rates ( Established Prima Facie Case 
(2) Burden shifts to D to show job related

· Can cost be job related?

· Here court says cost is irrelevant, but most courts will allow cost 

(3) Plaintiff then has the opportunity to show a less discriminatory alternative 

· Example of less discriminatory alternative ( regardless of experience will only receive five years credit (old person can get job with less pay)

c. Practical Problems for Schools

· Get in trouble when give sports coaches full credit (while giving regular teachers only the five years credit) or being more willing to hire male coaches 

6. Employment Ads ( §623(e)

· “It shall be unlawful for an employer to print any notice or advertisement relating to employment indicating any preference, limitation, specification, or discrimination based on age”

· Prohibits ads for employment that list age

7. Hazen Paper Co. v. Biggens (1993) p. 680

· SC declined to decide whether a disparate impact theory of liability is available under ADEA, noting that it had never addressed the issue.  Appellate courts are split.

F. BFOQ Analysis

1. TWA v. Thurston (1985) p. 692

· Policy requiring the mandatory retirement of airline pilots at age 60 did not permit pilots displaced from their positions on account of age to displace or bump less senior flight engineers from their positions due to the applicable seniority provisions of the collective bargaining agreement was ruled not to qualify for the bona fide seniority system or BFOQ defenses

· No seniority at all—pilots over 60 lose all seniority.  If you allow people displaced under age 60 to bump flight engineers then you have to allow people displaced over age 60 to bump flight engineers

2. Western Air Lines Inc. v. Criswell (1985) p. 681

a. Background

· Western requires that its flight engineers retire at age 60

· FAA regulations prohibits any person from being a pilot or first officer on a commercial flight if that person has reached his 60th birthday

· FAA has no mandatory retirement age for flight engineers

· P applied for reassignment as flight engineers and were denied because the Er’s practice was to require all crew members to retire at age 60

· The TC sais that a flight engineer’s normal duties  are less critical to the safety of the flight than those of a pilot.  But the flight engineer does have critical functions in emergency situations and might cause considerable4 disruption in the event of his own medical emergency

· TEST:

1. The job qualifications which the Er invokes to justify his discrim must be reasonably necessary to the essence of his business, which here is the safe transportation of passengers

· The greater the safety factor, measured by the likelihood of harm and the probably severity of that harm in case of an accident, the more stringent may the job qualifications designed

2. age qualifications must be something more than “convenient” or “reasonable” they must be reasonably necessary to the particular business.  And this is only so when the Er is compelled to rely on age as a proxy for the safety-related job qualifications validated in the first inquiry.

3. How to make this part 2 showing:

a. Er could establish that it has reasonable cause to believe that all or substantially all persons over the age qualifications would be unable to perform safely and efficiently the duties of the job involved.

b. Or, the Er could establish that age was a legitimate proxy for the safety-related job qualifications by proving that it is impossible or highly impractical to deal with the older ee on an individualized basis.

i. Medical exams, periodic reviews of current job performance, and other objective tests

ii. ADEA has preference for case by case

c. Er still has to show that the age it selected is a reasonable age for job performance (but see Usery)

d. Safety sensitive issues—degree of harm that would result

· Here stipulated that qualifications for a flight engineer were less rigorous than those requited for a pilot

· Court will NOT defer to Er on what job qualifications are “reasonably necessary” otherwise we go to a deferential reasonableness standard

· Applying to facts:  unless Er can show substantial basis for believeing that all or substantially all ee above an age lack the qualifications required for the position, the age selected for mandatory retirement less than 70 must be an age at which it is higly impractical for the Er to insure by individual testing that its ee will have the necessary qualifications for the job.

· Some job qualifications may be so peripheral to the central mission of the employer’s business that no age discrimination can be “reasonable necessary to the normal operation of the particular business

b. Usery v. Tamiami Trail Tours (5th Cir. 1976) within Criswell sets out test ( BFOQ Analysis

(1) refuses to hire new bus drivers who are over 40.  They have stats where safest drivers are 50-56 years old.  Two classes of drivers.  1. regular board drivers have 7-10 years of seniority where they knew their schedule in advance.  2. extra board drivers fill in.  They were on call 24/7 and they had less than 7-10 years of service
(2) Set out the Criswell SC standard see above.

(3) Effect of Meeting Above Tests

(a) a bona fide occupational qualification has been established and an employer may lawfully require mandatory retirement at that specified age

(b) When an employer screams safety, courts are more generous to employers

(4) Examples to Clarify

(a) Average woman is a safer driver than average man

· This does not mean Greyhound can refuse to hire men

· Employer would be able to make an individualized determination ( look at driving record and give a driving test

(b) Why Age is Different?

· Hard to measure from physical examinations which people are going to have health problems such as a stroke or a heart attack

· But it is proven that as you get older your chances for these increases

c. Holding 

· The uncertainty implicit in the concept of managing safety risks always makes it “reasonably necessary”  to err on the side of caution in a close case
1. Er couldn’t say that all or substantially all, 

· (here no because safest was 50-56) but then Er had a lot of stats of slow reaction, hearing and sight gets worse and you can’t measure them individually.  Bus drivers had thorough tests every year.  There are changes that current medical science cannot measure.  It goes up with advancing age.  

2. BUT Er says given current medical knowledge we can’t make individual assessment so is age a reasonable proxy?  Two part test here

a.  (you still have to demonstrate that the age you have selected is a reasonable age for the job performance.)  Craver thinks judge should have examined the specific age here

· Courts have made clear exception for safety sensitive positions.  Willing to accept a very low threshold for a BFOQ.  

· We will allow this—most of over 40 drivers at this co have over 7-10 years experience.  Hard when you are over 40 and you have less than 7-10 years and on call like this very rigorous and stressful. 

· The regular board drivers know in advance what schedule they would run.  Ct focuses on degree of harm that would result.  If driver had emergency then the risk to the passengers and general public is large.  Court doesn’t even examine whether this same test could be based on age 45 or age 50.

· Courts have allowed a blanket rule here and even arbitrary limits

G. Lay offs

· is laying off higher cost workers age discrimination?  No-- unless you can show that the Er is using this as a pretext.  (subterfuge for overt discrim) Mostly the Er isn’t looking at the specific age of the people

· courts normally treat this as a disparate impact case

· some courts say there is no cause of action you have to prove discrim treatment cites Biggins case dicta:  SC declared that length of service, standing alone, is analytically different from age and that it is incorrect to say that a decision based on years of service is necessarily “age based”

· other courts say there is a disparate impact model.  Then D say cost is job related.  Some courts agree unless P can say there is a less discrim equal way to save costs

· other courts say this is a factor other than age.  Cost is market driven factor not directly related to age.  So even if the disparate impact applies

· should Er be required to offer to reduce salary of Ee without laying them off?  Most er won’t do this because it hurts morale and they won’t be a good worker.  They’re doing this with pilots

· many companies offer incentives to induce ee to retire early.  This is perfectly legal.  We’ll give you extra 50 or 100k if you retire now.  They can’t discrim  against older people who do this

· normally you can offer incentives that you make to older workers that you don’t make to younger but you can’t make this same offer to younger workers and not older.  Can say once you hit 60 you no longer have this incentive available.  This is allowed

H. Other Practices

1. Bialas:  (8th Cir)  termination of higher paid ee in a  force reduction who are eventually replaced by younger lower paid ee does not necessarily support an inference of age discrim
2. Leftwich:  8th Cir refused to permit a college to reserve certain faculty positions for nontenured personnel b/c  of the disparate impact such policy had  upon older tenured faculty members
3. Taggart (2nd Cir)  Er that find older applicants “overqualified” for positions based on their years of experience are likely to be found in violation of the ADEA because of the negative impact on older individuals
a. But, under 1th Cir Fallis a company may hold more experienced senior personnel to higher performance standards than less experienced junior workers
I. Disparate Impact Analysis

1. Supreme Court has Never Expressly Endorsed Disparate Impact Analysis in ADEA

a. Has hinted in Dicta that might not be appropriate in ADEA

b. Some lower courts say because language the same as in Title VII, get the same proof constructs (discriminatory treatment and disparate impact), but others reject this logic

c. Craver says court will probably say too many things impact older people

2. Defenses

a. Job Related

· Can argue cost is job related

· Court may accept this because staying is business is job related

b. Any Other Factor Other Than Age

· Employers may “take any action otherwise prohibited where the differentiation is based on factors other than age” §623(f)(1)

· Economic or market forces, not premised on age, often adversely impact older workers but can be a reasonable factor other than age 

· Craver said cost will qualify as a factor other than age 

c. What is the Burden on the D for defenses ( burden of proof and not articulation 
3. Employee Can then say there are less discriminatory alternatives

4. Hypothetical

a. Background

· Three older workers cost $100,000 each

· 5 younger workers cost $60,000 each

· employer wants to eliminate $300,000

· employer says it is logical to get rid of fewer people in order to obtain this objective

b. Discriminatory Treatment

· Cost is a facially neutral standard

· It just happens that those who cost more are older

· Because the employer is using a facially neutral standard ( disparate impact  case

· Will be discriminatory treatment case if can show cost is being used as pretext for age discrimination

· If sole factor is cost, not a discriminatory treatment case

c. Disparate Impact Analysis

· Most likely when using cost will have a disparate impact on older workers because they typically cost more (have more experience and seniority)

· Employer will then argue defenses (job related and factor other than age)

· P can then come back and say less discriminatory alternatives

· Craver says most courts will allow employers to lay off higher cost worker b/c job related or factor other than age

· Employer probably wants to keep younger people, but will never say that

· Will say need to reduce cost (employer can then usually only win by showing this is a pretext for discrimination based on age but usually will do a disparate impact analysis)

d. Less Discriminatory Alternatives

(1) Alternative

· Offer the lower salary to the older people

· They would probably take it b/c hard to get other work

(2) Court’s Reaction

· If doing this to be fair (have to cut costs and don’t want to automatically lay off the older workers) then court will probably allow)

(3) Impact on Younger Workers

· May be discrimination against younger workers, but they are not covered by the statute

(4) Employer Concerns

· By offering a lower salary, the older workers will be dissatisfied

XI. Rehabilitation Act

A. Introduction

1. Language ( §503 (§793(a) as amended)

· All federal contractors and subcontractors in excess of $10,000 shall take affirmative action to employ and advance in employment qualified disabled individuals 

· Affirmative duty must extend to all aspects of employment not just those aspects relating to the federal contract part

1. two steps to prove.  First, are you disabled

2. second, are you qualified—you can perform the essential job functions with or without reasonable accomodation

2. Federal Fund Recipients

a. Language

· All federal fund recipients (colleges) are included if you allow your students to take federal funds

e. Coverage

· Not program specific ( if one department gets funds, the entire entity is covered

3. Procedures

a. Any handicapped individual who believes that a covered contractor is failing to comply may file a complaint with the Department of Labor

· DOL shall investigate the matter and take appropriate corrective action, including the debarment of an offending contractor from future federal contract business

· Federal employees may enforce their rights through the procedures available under Title VII 

b. No implied right of action under §503 

4. Proof Constructs

· Both discriminatory treatment and disparate impact analysis are covered 

B. Definition of Handicapped Individual

1. Statutory Language

· Individual with handicaps means any person who

1. Has a physical or mental impairment which substantially limits one or more major life activities

a. Impairment=Mental, respiratory, musculature, etc.  Recognized physical or mental impairment

b. Substantially limit=has to have severe impact and sufficient duration (months or years)

i. Breaking leg is not enough

ii. Work has been accepted by other courts but not SC

iii. Thinking, seeing, walking, concentrating, sleeping, reproducing, learning

2. Has a record of such an impairment

a. That substantially limited a major life activity

3. Is regarded as having such impairment

a. Er has to think you have a condition.  Er like to claim defense that they didn’t know

· The employer regards you as having a condition, that if you had, would substantially limit a major life activity

b. So if they think you have “x”, and if you had “x” you would NOT be substantially limited in a major life activity, then you are not disabled

· Does not include any person who

· Is an alcoholic or drug abuser whose current use of alcohol or drugs prevents from performing the duties of the job in question or whose employment, would constitute a direct threat to property or the safety of others

· Has a currently contagious disease or infection and by reason of such disease or infection would constitute a direct threat to the health and safety of other individuals or because of contagious disease is unable to perform the duties of the job

· Cannot exclude these people:

· Completed a supervised drug rehab program and is no longer engaging in the illegal use or has otherwise been rehabilitated and is no longer engaging in use

· Is currently participating in a supervised rehab program and is no longer engaging in such use

· Person is erroneously regarded as engaging in such use but is not engaging in such use

2. Additional coverage issues

a. Covers both physical and mental conditions

b. Alcoholics

· If recovering and don’t drink ( covered

· If drinking and no risk to others ( covered

· If show up drunk ( not covered

c. Drug Addicts

· Protected unless using drugs illegally

· Statute allows random drug testing

d. Can apply same standards to alcoholics and drug addicts ( attendance, performance etc. 

e. Overweight

· Not covered unless caused by physiological or mental problem

· Must be morbidly obese ( twice recommended weight

f. Depression covered if effects a major life activity

g. Attention deficit disorder—covered—er has to give you more time for tests

h. Left-handed ( not covered

i. Serious temper ( not covered

3. Bragdon v. Abbott p. 709 

· Held that reproduction is a major life activity and having HIV has a substantial impact on reproduction.  Having an aids related condition is disability under part 1.Note:  sexual orientation is not covered.  Unless the Er thinks that all gay people have HIV then you may be protected under the “regarded as impaired” prong.  

· 5th Cir case really went into an HIV guy’s background and said since he and his wife have no plans to have kids then it doesn’t substantially limit a major life activity.  

4. School Board of Nassau County v. Arline (1987)

a. Background

· Whether a person afflicted with tuberculosis, a contagious disease, may be considered disabled.  YES

· Whether someone with TB was “otherwise qualified”

· Court uses 4 part test

(1) Nature of the risk:  how easily is the disease transmitted

(2) Duration of the risk:  short term or long term contagion period

(3) Severity of risk of harm to others.  Having a cold isn’t covered

(4) Probability of transmission to others and cause serioius harm (summary of the other factors)

· Note:  if it’s a short term contagion period then you could put her in another position until she isn’t contagious anymore

Application to Facts

· Arline is a disabled individual

· Arline has an a record of having an impairment that substantially limits a major life activity

· Impairment was serious enough to require hospitalization ( therefore substantially limited a major life activity

· Court rejects D claim that “Arline’s record of impairment is irrelevant b/c D dismissed her not because of her diminished physical capabilities, but because of the threat that her relapse posed to the health of others”

· Contagious effect of a disease cannot be separated from physical effects on a claimant

· Allowing discrimination based on contagious effects would be inconsistent with basic purpose of §504 ( ensure that handicapped people are not denied jobs b/c of prejudiced attituteds or ignorance of others
· 706(8)(d) of Rehabilitation act-- passed holding that if you’re a person with a contagious disease that poses a serious risk to others then you are not covered under this statute.  

· So Congress takes first part of Arline case and says you’re wrong.  Put Congress didn’t include this language under the ADA (in ADA only food handlers who are contagious not covered).  Still good law under ADA but not Rehabilitation Act

C.
Otherwise Qualified Prong

1. School Board of Nassau County v. Arline (1987)

a. Issue

· Whether a person afflicted with tuberculosis is “otherwise qualified” to teach elementary school

b. Holding

· An otherwise qualified person is one who is able to meet all of a program’s requirements in spite of his handicap

· In the employment context, an otherwise qualified person is one who can perform the essential functions of the job in question

· When a handicapped person is not able to perform the essential functions of the job, the court must also consider whether any “reasonable accommodation by the employer would enable the handicapped person to perform those functions

c. Applying Facts 

· TB is transmitted easily, length is short, but the severity is high

· Accommodation ( if expected duration is short, can put her where no people are

· Have to consider accommodations b/c met basic qualifications of job

· In Davis, she did not meet the basic training requirements for the job

· If can’t be accommodated without undue hardship, then they can fire you

2. Summary

a. Under §504 for federal fund recipients, an employer does not have an affirmative duty to accommodate an employee

· If an disabled individual is not able to perform the basic requirements of the job without a reasonable accommodation, then she is not otherwise qualified

· If she can meet those requirements, then an employer must make reasonable accommodations so long as they do not impose an undue burden

b. Under §503, an employer does have an affirmative duty to accommodate individuals with a disability 

XII. Americans with Disabilities Act

A. Statutory Mandate

· No covered entity shall discriminate against a qualified individual with a disability because of the disability of such individual 

· (but employer can always hire someone else if more qualified)

B. Discriminatory Treatment Covered

C. Disparate Impact

1. Generally

· May not have employment standards that have a disparate impact on persons with a disability unless it is job related

· Must test in a way that measures actual ability to do the job

· Must make a reasonable accommodation where one can be given without any undue hardship

2. Prima Facie Case

a. facially neutral standard that has a disparate impact on people with this type of disability

· EEOC guidelines ( people with P’s similar disability pass at a rate lower than 80% of those in the group with the highest pass rate

· Courts will look at secific disabilities.

b. Burden of Proof shifts to employer to show job related

· Validation techniques

· Have to test in a manner that best allows person with a disability to demonstrate true ability and full potential (may have to give more time etc., have a reader, etc)

· If you can assign nonessential functions to someone else then you must do so

· You may have to change schedule to give P more breaks, etc

· There has to be a vacancy—P can’t displace anyone

· Sliding scale:  

1. nature of proposed accom, 

2. overall financial resources and # of ee at this facility, 

· if very small facility there may not be anyone who could be assigned the nonessential functions

3. and # of ee and financial resources of whole enterprise,

4.  type of operations involved and the impact on these operations by the proposed accommodation
c. Plaintiff then has a chance to show there is a less discriminatory and equally predictive alternative

· If P can show this then D must use the alternative

D. Definition of Disability

1. Statutory Language ( §3(2)

· A physical or mental impairment that substantially limits one or more of the major life activities of such individual (don’t define major life activity, but use definition from rehabilitation act)

· A record of such impairment

· Being regarded as having such an impairment

2. Impairment

· See Rehabilitation Act Definition Above

3. Substantially limits a major life activity 

· See above

· Substantially limits ( permanency and severity

· Impairments must be of a continuing nature ( even severe conditions that temporarily limit major life activities will not be substantial

4. Exclusions

· Homosexuals not covered

· Smoking not covered—er has the right to prohibit smoking at work.

· Allows drug testing 

· Pedophiles not covered, or transvestites, gamblers, pyros, exhibitionists

· Colitis or something that results in loss of bowel control have been held not to substantially limit major life activities, same for incontinence.  See Swain and Ryan

· An er doesn’t have to prefer person with a disability over person who is more qualified

5. Immunity:  ADA originally said no state immunity but Garrett case struck this down as violating 11th amend.  So state ee may not sue state er in federal court.  But if EEOC sues on your behalf then they can sue in federal court and there is no 11th am immunity 
· Unions and employment agencies are covered

· Federal gov’t is NOT covered under the ADA but the remedy here is under the Rehabilitation act

· Covers US citizens that are working abroad in US corp but note that the host country’s law prevails

6. Correction ( Sutton v. United Airlines p. 722
a. Background

· P sisters had sever myopia leaving them legally blind

· With corrective lenses, P has vision of 20/20 or better

· P was denied employment as a commercial airline pilot because they required uncorrected vision of 20/100 or better

· P argued that she was a disabled person under the act and UA discriminated against her due to her disability

· ISSUE:  do you ask about impairment in the corrected state or uncorrected state?

b. Holding ( Not Disabled

(1) the determination of whether an individual is disabled should be made with reference to measures that mitigate the individual’s impairment (i.e. corrected state)

· looking at Act as a whole, if a person is taking measures to correct a physical or metal impairment, the effects of those measures, both positive and negative must be taken into account when judging whether that person is substantially limited in a major life activity 

· Craver agrees—you’re only impaired if you have a current condition that currently limits

(2) When the major life activity under consideration is that of working, the statutory phrase “substantially limits” requires that P allege they are unable to work in a broad class of jobs, not just a single narrow job.  HARD Sutton paradox

· Here can still be a regional pilot or a pilot trainer.  

· NOTE:  She is not disqualified for a broad range of jobs, just job of global pilot.  SC rule applies even if you are trained for just one job doesn’t matter what they really want

7. Murphy v. UPS (1999) p. 737

a. Background

· Truck mechanic had high blood pressure and even with medicine had hypertension

· In order to have the certification to qualify as a mechanic who drove commercial motor vehicles, had to have a commercial driver’s license

· P could not qualify due to his high blood pressure

b. Holding

(1) P not disabled because he was not substantially limited in a major life activity because he was not disqualified from a broad range of jobs 

· Could still perform of mechanical jobs—just not ones that required this commercial certification

· If a condition does not disqualify you from a broad range of jobs ( not disabled

(2) Regarded As Prong
· If employer fires you because they think you have bad vision, but if you actually had that vision you would not be disabled under the act (only be limited in one job) ( you are not regarded as having a disability and therefore are not disabled 
E. Definition of “Otherwise Qualified”

1. Generally

· A person is otherwise qualified if they can perform the essential functions of a job with or without a reasonable accommodations

· If the individual could perform the essential job duties with a reasonable accommodation, the employer will be liable if it fails to provide the accommodation

· The employer can avoid liability by establishing that the necessary accommodation would impose an “undue hardship” on its operations

2. Essential Functions of the Job

a. Non-Essential Functions of the Job

· Inability to perform the non-essential or tangential functions cannot be a basis for discriminating against an individual with a disability

· May have to give non-essential functions to someone else

· Employer does not have to change the essential functions to accommodate a person with a disability

b. Essential Job Functions

· If a person can perform the essential functions of the job with a reasonable accommodation, the employer must provide that accommodation unless it imposes an undue hardship

3. Following Gov’t Regulations and Waiver ( Albertsons v. Kirkingburg p. 741

a. Background

· P could only see with one eye and wanted to be a truck driver

· Did not satisfy the DOT requirement

· But DOT wanted to see if people like P can do the job so granted him a waiver

· Employer wanted to follow the DOT regulation 

b. Issue:  is P disabled?  Have to look at his vision in corrected state.  He had learned to get depth perception with one eye.  Court said you had to take this into account doesn’t matter whether external aid or internal body aid

c. Holding

(1) Even if DOT granted a waiver, the employer does not have to

· Traffic safety is of paramount concern so they could keep old standard of minimum sight with both eyes

· Shows a big burden on P.  even if you can should your are disabled then you have to show you are otherwise qualified and when there is a safety issue then the courts have deferred to er

· §103(b) you are not qualified if your condition poses a direct and serious threat to other people

(2) Because he cannot be accommodated to meet the qualifications, he is not otherwise qualified

4. Chevron  what if you are only posing a threat to yourself?
· P has hepititis and working in oil refineries may hurt him

· EEOC guidelines.  If condition would be a threat to your own health you are NOT qualified. 

· So is EEOC regulation an appropriate interpretation of the word “qualified”

HELD:  court says EEOC’s interpretation is okay.  Don’t want to tell er that they can’t take safety of worker into account

· Johnson Controls case different:  risk to future offspring.  Ct said she could decide whether to expose herself to the risk.  SC said that didn’t involve a risk to the ee and didn’t affect the employment.  Here in Chevron it was a risk to the ee himself.  Court in Johnson said assuming you have warnings and stuff you probably can’t sue and if you can then probably preempted by Title VII.  Ee couldn’t file suit if she was hurt because sole remedy is worker’s comp.  But courts have normally allowed the fetus to sue

· Er has the right to move you out of a job that is stressful if you have a condition that is exacerbated by stress.  Doesn’t know where to draw the line.  In Chevron the risk was death.  Actually they probably have a duty

· Prison case the risk wasn’t just to herself.  If she were attacked because of her gender then the risk was also to other guards.

5.
Williams (not in book)

· Inspects paint and metal finish on cars.  She performs visual inspections with no problem.  But she has severe carpletunnel and tendonitis in both arms.

· When she had to look at fit and finish of metal she had to rub oil on car but  has problems with her hands.  She received workers comp.  Toyota decides that all quality assurance people need to do the oil thing.  It hurt her arms too much.  They terminate her.   She asked to do visual inspection which was enough in the past.  They refuse

· ISSUE: Is she substantially limited in the ability to perform manual tasks?  DC said no she could perform basic functions at home.  She could wash her hair and cook

· 6th Cir said you have to measure her ability to perform manual tasks at work.  They say she’s disabled.  

SC reverses—test is ability to perform manual tasks anywhere not just at work.  What manual tasks does average person perform everywhere?  She could minimally clean house and wash dishes and comb hair.  So she’s not substantially limited.  Craver thinks this is gender motivated

· Craver didn’t think she was qualified anyway.  Court assumed that if they found she was disabled then they would have to give her job back. Not true.  She would still have to be found qualified.  Can she perform the essential functions of the job.

· Under workers comp you can’t work here but you may be able to work somewhere else so you are not necessarily substantially limited

· If P can perform the job then she only has a right to be assigned to a different job if it is vacant but they don’t have to displace someone.  And if two people want it you have the right to prefer the nondisabled person.

·   No affirmative action here under ADA.

· Qualified:  you can perform the essential functions of the job with OR without reasonable accommodation.  
6.
US Air v. Barnett
· Baggage handler who had back problems.  Moved to another dept. (mailroom)  but then USAir creates a seniority system and reserves the right to change it  at any time.  This was not a collective bargaining agreement—unilaterally set up by the Er.  There are people who have more seniority that want this position.

· District Ct says with the seniority system if Er would have to change it, it would be an undue hardship.  Doesn’t have to be a collective bargaining agreement

· If the Er had given the position to Barnett over a more senior person, the person would not have recourse without a collective bargaining agreement.  Why?  Because they are not disabled.  No standing under ADA

· 9th Cir reverses—have to look at case by case and the presence of seniority system is just one factor

· very divided SC

· Issue:  Er established seniority system—do you have to modify this system to accommodate a disability?  Different from other case on seniority system. (Hardison)  Normally burden on P to show that a reasonable accommodation is available that would allow him to perform the essential portion of the job (assuming they satisfy part 1 of the disability test)

· Qualified=with or without an accommodation you can perform essential functions of the job

· If P shows an accommodation is available and Er doesn’t use it and doesn’t come up with its own idea then P will win

· SC says If P wants to force Er to change a seniority system it is not undue hardship--it’s an unreasonable accommodation—P has to prove that there is a reasonable accommodation available  when there is a seniority system whether or not it is Er created or collective bargaining

· O’Connor is 5th vote.  Is concerned about the lack of the legally enforceable seniority rights

· Scalia and Thomas concur/dissent there should never be a modify a seniority system

· Majority says if you have a seniority system that an er is free to modify—

· test is to look at how has er applied the seniority system?  Has er made lots of exceptions such that ee have no reasonable expectation that their seniority would always prevail then there may be times when you could change it and still have a reasonable accommodation
F. Reasonable Accommodations

1. Making Facilities Accessible

2. Flexible starting or ending times or brief break

3. May have to change job somewhat, but do not have to change the essential functions

4. Does not mean the best possible accommodation 

· Once an employer has offered a reasonable accommodation, it has satisfied its statutory mandate

· Examples:  providing indefinite leaves of absence as an accommodation have been determined not reasonable in certain circumstances.  Nowak.  Neither has a one year leave to accommodate a period of incarceration for jail time due to conviction for drug offenses.  Leary

· Refusal to grant a second 2-4 week leave of absence to deal with a lupus condition was a failure of reasonable accommodation.  Haschmann

· EEOC says leaves of absence granted as a reasonable accommodation cannot be used in making productivity or performance assessments

· Reassignments of disabled ee to vacant jobs for which they are otherwise qualified is an accepted reasonable accommodation.  Midland Brake

· Installing room dividers or soundproofing may be a reasonable accommodation for people with concentration problems due to mental illness

G. Undue Hardship

1. Generally

· An employer does not have to provide a reasonable accommodation if it would cause an undue hardship

· Undue Hardship ( significant difficulty or expense

· Threshold higher than “undue hardship” used in religious cases

2. Factors in determining undue hardship

· Nature and cost of suggested accommodation

· Overall financial resources of the facility

· Overall financial resources of the employer

· Type and operation of the entity

· Impact of accommodation on operations

3. Sliding Scale of Undue Hardship

· An accommodation may be an undue hardship for some employers, but not for others

· Most employers will provide them and if too expensive they will litigate

H. Medical Examinations and Inquiries

1. Prohibitions Before Employment §102(d)

· Cannot require a medical examination

· Cannot ask written or oral inquiries into whether someone has a disability

2. Allowable Pre-Employment

· Employer is permitted to describe to applicants essential job qualifications and duties and to make inquiries as to applicants’ possession of required credentials and their ability to perform those duties

3. Post-Offer Examinations

· Employers may require a general medical examination after an offer of employment has been made but before the commencement of actual employment

· Requirements (1) all new employees are subject to the exam (i.e. not just disabled employees), (2) the results and information are kept confidential unless relate to job safety or performance--kept in separate file (3) information is never used in manner inconsistent with ADA

· Can’t ask if you have ever had psychological counseling or medical questions unless they are specifically job related

4.   Examinations During Employment

· Can only require an examination directly related to job performance and done out of business necessity

· Limited to conditions that are job related

· Cannot give regular exams

· Can give exam if voluntary

· Craver says if give $ for taking the examination then not voluntary

· Can test for drugs (both applicants and employees)

G. Contagious Disease

1. §103(d)

· a covered entity may refuse to assign or continue to assign an individual with an infectious of communicable disease to a job involving food handling

H. Medical Coverage

· Statute prohibits discrimination against disabled and non-disabled individuals, but does not prohibit discrimination between physical and mental disabilities

· Not a violation to limit mental coverage as long as not established as a subterfuge to disobey statute

· Safe Harbor ( if plan done before statute can’t be a subterfuge to disobey the statute b/c can want to disobey a statute that is non-existent

· ADA says er can’t fire or refuse to hire an individual because insurer doesn’t cover that disability

· Preexisting condition clauses are okay as long as they apply to all covered conditions and aren’t subterfuge

· Er are permitted to limit coverage for certain general procedures such as x-rays or blood transfusions as long as they are across the board

· Insurance policy limits on benefits for AIDS and AIDS related conditions that were lower than those provided for other disabilities were ruled not to violate ADA because the statute was determined not to regulate the content of insurance policies

· Dependents:  distinctions can’t be based on disability unless “bona fide” and not a subterfuge but doesn’t require that coverage for ee and dependents are the same

I. Remedies (Same as Title VII)

1. if you file with the state late you still have 300 days to file with the EEOC.  If you file on 299 day then state waives and you are treated as filing timely with EEOC

2. Injunction ( negative and affirmative

3. Back Pay

4. Compensatory Damages and Punitive (If Willful)

· “Not granted where employer demonstrates a good faith effort, in consultation with the person with the disability who has informed the covered entity that accommodation is needed, to identify and make a reasonable accommodation that would provide such individual with an equally effective opportunity and would not cause an undue hardship on the operation of business”

· no punitive damages against municipalities

5. Attorney’s Fees 

XIII. Retaliatory Discharge

A. Statutes ( Have to show discriminatory treatment (no disparate impact)

1. Title VII §704(a)

· It is an unlawful employment practice for an employer to discriminate against any of his employees or applicants . . . because he has opposed any practice made unlawful under Title VII or because he has made a charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing under this title

· Also applies if you file with a state or city agency not just EEOC

2. Americans with Disabilities Act §503(a),(b)

· Same language as §704(a)

· Unlawful to coerce, intimidate, threaten or interfere with any individual in the exercise or enjoyment having aided or encouraged any other individual in the exercise or enjoyment of any right granted or protected by this act

3. Equal Pay Act ( §15(a)(3)

· Covers participation but no opposition

4. ADEA ( §623(d) –both

5. §1981 doesn’t have anything about retaliation.  Lower cts have generally applied both

B. Proof Construct ( Payne v. McLemore’s
1. Plaintiff must establish for prima facie case

(a) engaged in statutorily protected expression

(b) an adverse employment action was taken

(c) there was a causal link between the protected expression and the adverse action

2. Statutorily Protected Expression

a. requires conduct by the P that is in opposition to an unlawful employment practice by D

b. D’s conduct does not have to be in fact unlawful

c. Majority View ( As long as the employee had a reasonable belief that what was being opposed constituted discrimination under Title VII, the claim of retaliation does not hinge upon a showing that the employer was in fact in violation of title VII

· Must be a reasonable believe and an honest belief

· Minority View ( wholly and conscientious belief that conduct was unlawful (subjective belief is enough to be protected)

d.  Employee must use appropriate means

3. Adverse Employment Action

a. Some courts say §704(a) only applies to the “ultimate employment decision” 

· Craver disagrees and says if denying a promotion etc. then §704(a) applies

· Craver says if illegal to do something due to race etc. under Title VII then it should be illegal to do it in retaliation 

· If these courts are right, then Robinson is wrong

b. Robinson

· Former Er gives negative reference because Ee had filed a charge against EEOC; p. 503.  HELD:   This violates statute if former Er gives out negative information for a retaliatory purpose

· Courts  have narrowed this 704(a) to ultimate employment decisions.  Getting fired or laid off.   Promotions?  Unless significant promotion it doesn’t count.  Getting made fun of by others?  Not unless its’ so bad that you have to quit.  Craver thinks these decisions are wrong.

· Courts have also said doesn’t count if you file internally and then are fired before you can sue under EEOC.

· What if ee opposes a practice you think is illegal and it’s not?  (like comparable worth) could Er fire you?  Courts are not going to read this literally and clear view p. 493 5th cir if the P can show that they honestly and reasonably believed that this was unlawful then they are covered.  This is under opposition clause only (not participation clause)
Silver case 1st cir says honestly and conscientiously which throws out the objective prong. Just subjective.  Other circuits have both subjective and objective.
c. Peltway case where the case for discrim with EEOC was dismissed and then Ee is fired for filing a false charge.  HELD:  when you file with EEOC absolute protection even if the charge is meritless and even if false info.  Er may then have a state claim for defamation against you not decided.

d. Court will impose a reasonableness standard.  You can’t punch out the boss.

e. Fogelman case:  claims age discrim.  Er knows that son works for the same hospital.  So they fire the son who claims not to know about it.  Is this illegal?  No he’s not opposing or participating.

4. Burden shifts to D to articulate a nondiscriminatory reason for action

5. P is entitled to an opportunity to show that defendant’s stated reason is a pretext for discrimination

C. Mixed Motive Cases (Lewis v. YMCA)

1. If D can show he would have fired P regardless of opposition or participation, then there is no violation.  This was age discrim case in 11th cir.

2. Court held that §706(g)(2)(B) only applies to §703 of CRA.  706 said that mixed motive is a violation and P wins but doesn’t get monetary relief and doesn’t get the job

3. Mixed motive is therefore an absolute defense to a retaliation claim (whereas for Title VII violations it only reduces damages awarded and P is still a prevailing P)

D. Is this absolute or qualified protection?

1. Can an employer file a defamation suit?

a. If absolute protection ( no

b. If qualified protection ( yes
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