EMPLOYMENT LAW OUTLINE
Datz, Spring 2008
1. Difference between “labor law” and “employment law”; former is primarily concerned w/ relationship between employers and unions, while latter is more about relationship between individual employees to their employers

2. Theme of course: the increasing regulation of the employment relationship

a. discriminatory conduct by employer

b. work standards

c. protection against wholly arbitrary treatment by employer

d. downsides of increasing regulation

i. costs of increasing litigation

ii. managers may be reluctant to effectively manage for fear of lawsuit

iii. tendency of employees to think of lawsuit or arbitration rather than just “being a better employee”

3. Sources of the law

a. The Constitution (particularly for government employees, 15% of workforce are public)
i. substantive protections: freedom of speech, unreasonable searches and seizures

ii. procedural protections: remedies you can seek before you can be terminated
iii. 2 extreme and opposite bad precedents:
1. McCaulliffe v. New Bedford: the government can fire employee for free speech that occurs in the workplace.

a. Facts: M was a policeman in the City of New Bedford, engaged in 1st amendment speech to discuss trying to form a union at his workplace.

2. Rutan v. Republican Party: If you have a constitutional right as a citizen, you have the same right as an employee and your employer may not penalize you for it
a. Facts: Government ER promoted, transferred, recalled, and hired people based on what political party they belonged to. Attacked on constitutional grounds (right to have whatever political point of view you wish).  SCOTUS upheld EE by saying that for non-policy positions, it doesn’t make sense to say that you would only be a good janitor if you are a Republican and not a Democrat.

b. Protective legislation, ex: OSHA, Fair Labor Standards Act, National Labor Relations Act, 
c. Laws that protect against discrimination, ex: Title 7, Americans w/ Disabilities Act, Age Discrimination Act

d. Collective Bargaining Contracts: sets forth in precise fashion protections that unionized employees may rely upon.  Employers can only deal w/ the union, not individual employees directly.
i. Grievance Arbitration Mechanism: gives a mechanism to protest something that’s happened, and to go before a neutral person (arbiter) to resolve

ii. Courts generally have held that as long as arbitrators are fair, employers can require it.  What is fair – same substantive law, some semblance of discovery, right to counsel, some kind of judicial review of the decision of the arbitrator.

iii. Employers who require arbitration are asking employees to waive a constitutional right and therefore must make it clear and unmistakable.

1. Campbell v General Dynamics: ER sent out an email to EEs saying that as a condition of continuing employment, you have to agree to arbitration, and a mouse click binds you to that.  Court said that it was not clear and unmistakable that you had to agree to it as a condition of employment, because the email said that it is our policy that EEs have to go to arbitration as opposed to clearly saying that by agreeing to this you waive your right to go to court
iv. May employee, even after required arbitration, still sue in court?  Controversial case, Alexander v Gardener Denver – notwithstanding that employee lost in arbitration, he could still sue in court under Title 7.  SCOTUS held for the employee: 

1. Narrow reading: the only way to waive your right to go to court is if you do so individually.

2. Broad reading: Courts should always be open to employees for racial discrimination claims, because the policy against racial discrimination is so important to our legal fabric
3. Facts: African-American EE complaining about racial discrimination in workplace and wanted to file a T7 action with EEOC and court to protest it.  EE was represented by a union and the collective bargaining K had a grievance arbitration clause. EE wanted to go to court.  EE said must go through arbitration.  EE went through arbitration and had a full and fair hearing before an arbitrator.  The arbitrator held that the EE had not shown racial discrimination and dispensed with the case.  Then the EE tried to sue in court, arguing that the union waived it but he did not.

v. EEOC: even if an EE waives their right and is bound to arbitration, that does not waive the ability of the EEOC to take that ER to court.

4. Hiring (the inception of the relationship)

a. no intentional discrimination in hiring based on national origin, EEOC v Consolidated Services
i. EEOC didn’t PROVE that the real reason for the disparate impact was hostile, rather than benign.  Agreed w/ employer that the real motive was economic necessity, not intentional discrimination.
ii. it’s not discrimination for employer to just sit back and wait for workers who are willing to work low wages (in this case Koreans) – i.e., Employer isn’t required to take affirmative steps to advertise to other communities positions when cheap employees are banging on his door  

iii. it’s not discrimination if an employer merely “prefers his own kind” (wtf?)
b. Undocumented Employees  

i. For a violation, employer must know as a fact that employee is illegal – mere negligence or reason to know, or mere suspicion isn’t enough, no matter how minimal the burden on employer would be, Collins Foods v INS. 

1. “constructive knowledge” by employer not good enough to show “knowingly” – i.e., C didn’t have independent duty to discover employee’s status, even though all C had to do was compare R’s fake social security # 

a. policy – we don’t want to make employers too gun-shy about hiring, even if that means more illegals will get through 
2. Facts: Rodriguez gave fake docs in interviewing for Sizzler, was hired.  INS charged C w/ “knowingly hiring an illegal alien”

ii. Immigration violation by employee may trump employer labor violation:  Hoffman v NLRB, employer arranged for the discharge and deportation of employees.  Court held these were, in fact, “employees”, and therefore their discharge was unlawful, BUT as a remedial matter the alien didn’t get the normal remedy of reinstatement and back pay.  Hoffman:
1. the discharge was unlawful under NLRA – 

2. however he’s not entitled to back pay, or reinstatement because he wasn’t legally entitled to the job in the 1st place –

3. punishment: H must cease and desist from discrimination and post a conspicuous notice to employees that they can unionize w/out retaliation 

4. Problems: does this really remedy H’s unjust act?  Employees will still feel chilling affect because the original employee still didn’t get his job back – perhaps the legal employees won’t – illegals DEFINITELY will.  Plus, this might actually ENCOURAGE employers to hire undocumented workers, knowing they can fire them for unionizing w/out having to pay 

c. Gathering of info about applicant

i. some times employer, by not asking ENOUGH questions, may get into trouble (negligent hiring), Malorney v B&L: Employer was liable because he didn’t check out employee enough
1. Facts: Employer hired truck driver, checked driving record of employee and asked about the criminal record, but although the employer asked about those matters, the employer took employees negative response at face value.  Had employer checked further, through actual criminal records, he would have found he had a criminal record.  If they had verified they would have found that he had been arrested for aggravated rape of 2 hitch-hikers.  Trucker hired.  Rapes and beats a teenage hitch-hiker in his truck.  Teenager sues trucking company for negligently hiring him and providing him with a truck with a sleeping compartment.  Company claims that even though they knew it was common for truck drivers to pick up hitch-hikers, their policy was for drivers not to pick them up and they told him as much.
ii. some times employer asks too MUCH

1. Under ADA, whether or not the applicant is disabled, you can ask questions about an employee’s ability to do the job, but NOT whether in fact he has a disability, or questions about a disability.  If the employee’s response to an improper question were the cause of her not being hired, she has a cause of action, Griffin v Steeltek
a. P applied for a job as a grinder.  Employment application asked if he’d received worker’s comp or disability benefits before.  P was not disabled.

iii. when employer wants to drug test

1. When government acts as an employer, it may perform suspicion-less drug tests on employees as a condition for employment in certain positions, if the government interest is greater than the individual’s privacy interests, NTEU v Von Raab:

a. Using the balancing test, the drug tests for candidates for positions with weapons and drug interdiction are ok, but those for jobs involving classified materials aren’t.

b. Government interest: important national interest damageable by drug users who are complicit with drug runners or who are unsympathetic with the mission of Customs

c. Criticisms: only 5 out of 3600 failed test (when weighing potential harm which is substantial against the low percent, it is still substantial), real drug users know how to circumvent test (perhaps some, but certainly not all).  Plus, this holding applies to EEs for whom there is zero suspicion 

d. Facts: Public employees wished to be transferred or promoted to a particular position, and employer subjected them to a drug test as a condition of transfer.  Candidates for promotion to Customs job (only for jobs involving weapons, classified materials, or drug interdiction) requires urine drug test. Employer is government, .:. there are USC constraints that do not apply to private sector employers. 4th amendment search issue.  Candidates offered the job must take the test to continue along the hiring path.

5. Discrimination

a. For intentional discrimination
i. McDonnell Douglas test: 
1. P carries the initial burden (easy burden) to establish prima facie case.  Must establish 3 elements

a. belongs to protected racial minority

b. applied for job and was qualified

c. individual was rejected, yet position remained open while employer sought new applicants

2. Then, burden shifts to employer to establish legitimate non-discriminatory reason for refusal to hire.  Not a burden of persuasion, but merely a burden to articulate some reason

3. then, burden shifts back to P to demonstrate that employer’s reason was merely a pretext for discriminatory conduct 
a. (BUT Even if an employer’s articulated reason is found to be false, i.e., a mere pretext, a jury is still entitled to find that there was still no race discrimination (because maybe there was another reason besides trying to hide discriminatory motive for employer making false articulation), St. Mary’s v Hicks
ii. Distinction between discrimination based on one’s “values” and discrimination based on race and/or religion?  Where is the line of illegality under Title 7?  If employer can demonstrate that she was discriminating solely on values, she probably has a good defense

1. Is it ok for an employer to “prefer her own kind”?  Does this mean a Jewish employer can only hire other Jews?

ii. What about racial/ethnic discrimination for economic reasons?  Say you have no bad intent, but you know you’ll lose customers if you hire blacks/non WASPy people?  Courts uniformly reject this economic defense for discrimination  – plus, ideally every store should be in same boat so every store will be on equal playing field

i. BFOQ: narrow defense to intentional discrimination (NOT a defense to intentional racial discrimination).  For this particular job, employer must show that the discriminatory conduct is “essential to the nature of the business”. Mere “business reason” is not enough.

1. what about height and weight requirements?  Typically they don’t survive Title 7 scrutiny, absent some showing that there’s something about women as a group that makes it nearly impossible for them to perform the task
2. no BFOQ, even when employers have to deal w/ foreign countries that have moral and/or social problems dealing w/ women (like, say, Latin Americans, southeast Asians or Saudis who won’t deal w/ women), Fernandez (overturned)
3. Wilson v Southwest Airlines (N.D. Tex. 1981)
a. Court: S’s alleged justification was too far removed from the actual necessary qualifications for the jobs.  S is in the business of transporting people from A to B, not the business of showing off good-looking women to travelers
b. Facts: S had an admitted sexually discriminatory policy to only hire females for positions that interacted directly w/ customers.  W and class of males sued, W claimed business necessity

ii. Mixed-motive cases (employer only motivated in part by discriminatory intent), Price Waterhouse v Hopkins
1. If gender is a factor in a hiring or promotion decision, that establishes a prima facie violation of Title 7

2. But, if employer can prove, by preponderance of evidence, that there was another, valid reason, and if that reason, all by itself , would have resulted in the same decision, employer has an affirmative defense

3. in response to Price Waterhouse, con passed stat making it still a violation of Title 7 in cases where, despite P showing gender was a factor, employer showed it would have made the same decision even w/out gender.  P is even allowed certain types of relief, including injunctive relief, BUT NOT DAMAGES
4. Facts: PW put H on hold for partnership for a yr, and then declined to make her partner.  She filed suit, claiming sex discrimination

iii. For adverse impact; NON-intentional discrimination (SC has held this applies not only to Title 7, but also age discrimination).  If an employer’s procedures have an adverse impact on a protected group, they’re prohibited.  This can be overcome only if employer shows “business necessity”, i.e., that the procedures are “necessary related to, or are a necessary component of, job performance”,  Griggs v Duke Power: (Duke had history of discrimination, was sued by black activist for its policy of requiring standardized test or high school diploma for job)
b. Religious Discrimination
i.  Title 7 proscribes discrimination against religion – 

ii. this also includes discrimination against the non-religious, Reed v Great lakes: 

1. “religion” in Title 7 means non-religious belief as well as religious belief

2. However, the discipline against R was lawful because of R’s insubordination, not because of R’s religious objections (perhaps if employer could make known ahead of time what was going on, this might be able to resolve better)

3. Facts: Employee went to meeting where Gideon Bibles were being passed out, didn’t know that beforehand.  Then the Gideon people started engaging in prayer.  Employee argued he had the right not to participate in any religious exercise in the workplace, and basically walked out, and was disciplined.

iii. employer has an obligation to make a “reasonable accommodation” toward religion, but if an employee turns that down, employee loses

c. National Origin Discrimination
i. Title 7 proscribes discrimination based on national origin

ii. National origin discrimination cases should be judged on a case by case basis to determine whether the employer’s articulated justification (like “accent”) isn’t a pretext for national origin discrimination, Fragrante
iii. “English Only” rules, requiring only English be spoken on the job, typically judged to be unlawful by EEOC, but not necessarily rules requiring employees understand English

iv. In general, its unlawful to discriminate against an employee because of her accent because of the close connection between national origin and one’s accent, Fragrante v Honolulu
1. In this case, though, the employer had a legitimate reason, because the job involved significant interaction w/ the public.  The employer showed that the employee’s accent was so pronounced that she couldn’t be understood by customers.
2. Facts: F emigrated from Philippines to Hawaii; decided to apply for government position.  Scored in top 4 on civil service exam.  The position involved a lot of customer face time.  Interviewers noticed his very heavy accent, and then changed his ranking from #1 to #3, and he ended up not being hired.  Lower court ruled no discrimination because BFOQ

d. Disability Discrimination:  One is only protected under ADA if one has “the inability to perform one of life’s basic functions”

i. ADA forbids discrimination against a person with a disability, who is qualified, with or without reasonable accommodation (i.e., wheelchair ramps)

ii. ADA defines a “disability” as:

1. Physical or mental impairment that substantially limits one or more of the major life activities of such individual;

2. a record of such impairment; or

3. being regarded as having such an impairment
iii. when trying to determine whether someone has a  disability, you make the determination after corrective measures are taken, Sutton v United Airlines
1. issues: are people who wear glasses “disabled”

2. sisters w/ glasses don’t qualify as “disabled” because, taking their corrective lenses into account, their eyesight was fine

3. Dissent: but the sisters satisfy the 2nd prong of the ADA’s disability definition
4. Facts:  sisters suffered form severe myopia, beyond the employment requirements of United

6. retaliation: where employee is retaliated against because she has made a claim

a. Policy: in some ways this is most important right of all, because unless employee is free to make a claim in the first place, none of her other rights make much difference
b. in general, as long as complaint is in good faith, and is not maliciously inspired, the law seeks to protect employee from retaliation

c. 3 categories of retaliation cases: 

i. for external complaints: (agencies, courts) almost every statute protects, especially for employees who seek to testify or cooperate w/ government 

ii. internal complaints: statutes are less protective of 
iii. press complaints
d. Even if an employee’s employment conditions (hiring, firing, suspension, and reassignment) aren’t affected, there is a violation of the title 7 retaliatory provision “if a reasonable employee would have found the employer’s action against employee was sufficiently adverse that it would chill the reasonable employee from complaining”.   Doesn’t even have to occur at work.  Any act in retaliation, i.e., even harassing phone calls; any act punishing an employee for having made a claim is unlawful, Burlington v White
i. there was enough fear created by employer’s actions against her that it could have dissuaded her from complaining further – even though she was re-instated and got back pay later, a reasonable employee still would have been chilled by the prospect of suspension
ii. Datz: What about the constantly complaining employee?  She usually ends up shunned by management and other employees, but does that constitute the requisite “chilling” affect?  Maybe, but courts probably wouldn’t count that, because at a certain point you have to step back and let human nature take over

iii. Facts: W was only woman working in maintenance dept. of B.  She began working w/ forklifts, but because she was only woman her supervisor made insulting remarks. She complained internally and supervisor was suspended for 10 days.  After that, though, she was reassigned from forklift to less prestigious duty.  She got in a dispute w/ another supervisor, who claimed she was insubordinate and suspended her w/out pay for 37 days.  A court later awarded her back pay plus compensatory.

7. Conditions of the Workplace Itself

a. Fair Labor Standards Act regulates workplace conditions, but this only protects “employees”, and NOT “independent contractors”
i. Donovan: To determine whether someone is employee or independent contractor, (no one factor is dispositive, look at all factors together – though 1st and last arguably have more weight than others):

1. employer’s right to control the manner of the work (1st factor is very important, except when you’re dealing w/ home workers, like the home researchers here, who still were judged to be employees)

a. control their own hours, can stop working when they want, etc.

2. employee’s opportunity for profit or loss 

3. employee investment in equipment or materials

4. requirement of a special skill

5. degree of permanence of the working relationship

a. the workers tended to stay and be loyal

6. the service is an integral part of the employer’s business

7. finally, the degree of economic dependence on the employer

ii. Facts & Application of test in Donovan: 
1. Facts: Dial would track down phone numbers of subscribers to magazines, when the subscribers’ subscriptions ran out.  2 types of home researches, the ones who actually did the research and made the cards w/the names and addresses, and the distributors, who merely transferred the cards back to the company.  Both types alleged violation of FLSA.
2. the home researchers ARE employees, (judging by the factors)

a. 1st factor cuts against them, since they work from home, 

i. they can control their own hours, stop working to do other things for awhile – however, you can’t just decide on this factor, because then no home workers could be called employees

ii. plus, legislative intent was strongly to cover home workers

b. the opportunity for profit or loss was very small (court doesn’t really justify why they discount this factor)

c. no employee investment in equipment or materials

d. no real special skills required

e. there was permanence to the relationship, the workers tended to stay and be loyal to Dial

f. their work was integral to the employer’s business

g. they were economically dependant
2. the distributors are Not employees, they’re independent contractors (court only discussed a few of the factors, and you can quibble w/ their analysis, it’s a closer case then the home researchers)

b. they worked on an independent basis

c. they risked big losses if they didn’t manage their distribution network properly – they recruited and paid their own researchers, they were more like small business people

a. bigger investment for them, since they had all these transportation expenses out of pocket

iii. Facts & Application of test in C.C. Eastern v NLRB
1. Facts: Issue was violation of FLSA.  The board filed suit against a company for not allowing employees to unionize.  Co said they didn’t have to let them because they were independent contractors, thus not covered.  The employees were drivers, owned their own trucks and all their equipment.  They could also hire others to work for them.

2. these workers are independent contractors, not employees, thus not covered by NLRB, thus employer doesn’t have to let them unionize

a. Most important of the factors is the first factor, the amount of control employee has over her work.  This factor points against workers being employees.

i. here, the workers had a great deal of control over their own work – they could set their hours, dress as they wanted – also, they were paid by the job, not the hour.  Thus, by being efficient they could make much more money in the same amount of time.

b. Investment in tools: more like independent contractors – the drivers had to repair their own trucks

c. degree of permanence of the working relationship: could be interpreted either way – though the drivers had the opportunity to work for other companies – the company didn’t restrict them from working anywhere else, but as a practical matter none of the drivers worked for anyone else

d. the worker’s service was an integral part of the Company’s business: cuts toward employee
b. Health Benefits

i. judgments of plan doctors to deny coverage should be reviewed de novo, except when the plan gives discretion to deny coverage to plan doctors, and then an “abuse of discretion” standard (normally the “treating physician rule”, i.e., defer to the treating physician’s opinion) should be used, Salley v E.I.DuPont
1. there was “abuse of discretion by the company doctor”.  The company doctor had a duty to investigate, which he didn’t do – he didn’t even examine her.  Also, he relied in part on what her treating physician said, but only partly.

2. Facts: S was daughter of retiree of D.  She’d received psychological care under her dada’s ERISA policy.  After her 3rda hospital visit, her case manager informed the doctor that insurance co would only pay for treatments that were “medically necessary”, and they brought in their own psychiatrist to independently evaluate her case.  Her treating physician advised for longer hospital stay, but insurance doc said treatment should be terminated.

ii. Non-Discrimination in Benefits:
1. Pregnancy Discrimination Act (PDA): Under Title 7, discrimination based on a condition that only applies to women, i.e., pregnancy is sex discrimination. (reversing Gilbert)
a. (Gilbert: Pregnancy is NOT an “illness”, and it’s lawful, i.e., its not gender discrimination for employer to deny benefits based on pregnancy.)
b. However, employees are not entitled to be treated better because of pregnancy, just the same as other conditions.  The mere fact that pregnancy was the reason for employee’s request for special benefits did not entitle her to them.  Lang v Star Herald
i. S’s actions did not violate pda, because their policy of not guaranteeing a job during an employee’s unpaid leave applied to ANY employee, not just pregnant employees.

ii. Facts:  L got pregnant.  Her doctor advised her to take time off from work at S.  She ran out her vacation time and asked S for more.  S said she could take unpaid leave, but her position wouldn’t be guaranteed while she was gone.  She sued under Title 7, alleging sex discrimination and citing pda.

c. Under the pda, an employer’s comprehensive medical plan cannot deny coverage, such as for contraception, for a condition that is peculiar to only one gender.  Erickson v Bartell Drug 

i. B violated pda, because their plan didn’t cover contraceptives, medical devices for conditions that only happen to women.

ii. Facts: B had health plan, but it didn’t cover contraceptive devices for women.  E sued, alleging sex discrimination.
2. Benefits discrimination against gays: Alaska’s marriage amendment, which allows only married couples to be eligible for benefits, does not preclude claims of benefits discrimination against gay couples who sued, alleging denial of equal protection rights under the AK Con.

8. Freedom in the workplace: to what extent may employer regulate private practices of employee?

a. Personal Grooming: 

i. For Public employees: Even if personal grooming is a constitutional right, public employers may still regulate if there is a legitimate government interest.  Kelley v Johnson 
1. In this case, the police force had a legitimate interest in requiring grooming standards: increasing morale and camaraderie, and Identifiability – citizens need to be able to ID Police
2. If the employer is the police or a similar employer, then the burden is on the employee to show that the regulation “is so irrational that it’s arbitrary” (pretty high burden)

3. Plaintiff didn’t show the grooming restrictions were arbitrary (even under the court’s high standard, employee arguably DID show it was irrational and arbitrary)
4. Facts: Police dep. had dress code, male officers had to hew to conservative standards re facial hair, sideburns, etc.  Employees argued it was violation of substantive due process, equal protection and right of free expression. Employee asserted Con right to personally groom himself.

b. Grooming standards in the private sector: Grooming standards for the sexes may be different, so long as they do not impose a “greater burden” on one sex than another.  Jesperson v Harrah’s 

i. Even though there was no makeup requirement for men, there was no showing that the makeup requirement for women was a “greater burden” on women then the men’s standards were on them.  SO, the employee could be required to wear makeup.

ii. Court also rejected P’s “sex stereotyping of women claim” – for this claim, rule should be whether the standards would inhibit the employee’s ability to do the job (wtf?)

iii. Facts: Gambling casino required women to wear makeup on the job.  Women argued it was gender discrimination because there was no comparable requirement for men.  J worked at H for 20 yrs, then they imposed stringent appearance policy.  “Personal best” standards for men and women.  Both had to wear uniform.  In 2002 women had new hair, nail and makeup requirements.  J objected to makeup requirement, in that it interfered w/ her self image, and ended up leaving H.

c. Privacy: Business premises have limited privacy rights.  Whether employer has infringed one’s privacy rights turns on whether employees have a reasonable expectation of privacy.  Vega-Rodriguez v Puerto Rico Telephone
i. Factors for a reasonable expectation of privacy:
1. whether employee has exclusive use of an area (this was common area, no one had private work space area)
2. extent to which others have access to that area
3. nature of the employment
4. whether the office regulations explicitly give notice what surveillance is happening (employees were notified beforehand they were being videoed) (despite this factor, there are certain places that are just sacrosanct, like bathrooms, and maybe lockers)
ii. In this case, employees had no reasonable expectation of privacy
1. had no reason to expect privacy in that setting, see above
2.  having the camera on was no different than having a supervisor watching,

3. Camera only recorded pictures, not conversations of employees (might be key point) 

4. Government employer had camera that was on employees ALL the time. 
iii. Facts: P had a work area they monitored through 24 hr surveillance.  It recorded video but no audio, 24 /7.  Employees sued on 4th grounds.

d. Free Speech 
i. When public employees make statements pursuant to their official duties, they have no 1st amendment protection.  Garcetti v Ceballos
1. Ceballos did not act as a citizen when he wrote the memo that addressed the proper disposition of a pending criminal case; he instead acted as a government employee.

2. Facts: Attorney working for law enforcement writes critical memo, and was disciplined for this. Employee said merely exercising right of free speech to raise questions about whether subpoenas were being properly issued.  Richard Ceballos had been employed since 1989 as a deputy district attorney for the Los Angeles County District Attorney’s Office, which at the time was headed by Gil Garcetti. After the defense attorney in a pending criminal case contacted Ceballos about his motion to challenge a critical search warrant based on inaccuracies in the supporting affidavit, Ceballos conducted his own investigation and determined that the affidavit did contain serious misrepresentations. Ceballos contacted the deputy sheriff who had sworn out the affidavit, but was not satisfied by his explanations. Ceballos then communicated his findings to his supervisors and submitted a memorandum in which he recommended dismissal of the case. A meeting was subsequently held to discuss the affidavit with his superiors and officials from the sheriff's department, which Ceballos claimed became heated and accusatory of his role in handling the case. Despite Ceballos’ concerns, his supervisor decided to proceed with the prosecution. The criminal trial court held a hearing on the motion, during which Ceballos was called by the defense to recount his observations about the affidavit. The trial court nevertheless denied the motion and upheld the warrant.  Ceballos claimed that he was subsequently subjected to a series of retaliatory employment actions. These included reassignment to a different position, transfer to another courthouse, and denial of a promotion. He initiated an employment grievance, which was denied based on a finding that he had not suffered any retaliation.
ii. Rankin: Pickering and Connick give us 2 part test for whether public employees’ speech is protected:
1. first ask whether employee speech is of public concern
a. looking at the full context of her remarks, since M’s comments were in context of also criticizing his policies it was of public concern
2. if it is of public concern, then use a balancing test, balancing the employee’s interest in her free speech against the interest of the state, as an employer, in promoting the efficiency of the public services it performs through its employees.  The burden is on the public employer to justifying the discharge on legitimate grounds, such as disruption to the business.
3. In this case, the state employer failed to show that its interest as an employer outweighed the employee’s interest in free speech.  The public wasn’t exposed at all to M’s comment
4. Facts: M worked in law enforcement, for constable’s office, was basically clerical employee, who typed court docs into computer.  On day when Reagan was shot, employee commented on assassination of Pres. Reagan, said “If they go for him again, I hope they get him”.  This got back to supervisor, who then fired her just for that comment.
e. Freedom of workers to engage in collective action: NLRB v Washington Aluminum.  
i. Employees have right to engage in work stoppage to protest working conditions, even if non-unionized, and they don’t even have to bring it to the attention of the employer first.
ii. Employees don’t lose their right to engage in concerted activities merely because they did not present a specific demand upon their employer to remedy a condition they found objectionable.

iii. Workers are protected for collective bargaining even if their demands are considered unreasonable.  (they’re allowed to “reach for the sky”)
iv. The fact that employer had an established rule forbidding employees to leave their work without permission of the foreman was not justifiable "cause" for their discharge
v. Facts: Aluminum shop was typically very cold.  On one particularly cold day, because a furnace had stopped working, it was super cold.  Employees had discussion w/ foreman, who suggested the employees go home.  Eventually employees did leave as a group, and a few hours later when President arrived and found out what had happened he fired them all.

f. Regulation of off-work activity: Chambers v Omaha Girls Club: Even though it had an adverse impact on black women, rule that prohibited pregnancies among single employees was ok because of “business necessity”, and P could not show there was no business necessity under a “clearly erroneous” standard, even though there were no studies to back it up. 
i. Facts: Omaha Girls Club – nonprofit helping young girls, mainly pregnancy prevention, emphasizing developing of close contact b/t girls and staff, role model rule banning single parent pregnancies among staff members. Chambers was AA single woman who became pregnant and was fired.  Filed with NE EEOC, EEOC found no reasonable cause for sex/marital status discrimination, she showed PF case of discrimination b/c there was a facially neutral employment practice has a DI (higher fertility rate among black women), TC found against her b/c rule is bases on business necessity

9. Sexual Harassment: 
a. Title 7 also proscribes conduct that is so severe, harasses women to such an extent that the workplace has become abusive.  “hostile work environment”
i. Definition of “hostile work environment”.  The conduct must be severe, or pervasive enough to create a hostile or abusive work environment.  This standard is midway between merely “offensive” conduct on the one hand, but less than a tangible, psychological injury to the women.  The test is both objective and subjective.  I.E., whether a reasonable woman would view the conduct as severe or pervasive enough to create a hostile work environment, and the women must also personally, subjectively feel that way (objective AND subjective standard).  Psychological harm is relevant, but not necessary.  Factors that help determine:  frequency of conduct, how offensive, whether physically threatening, interfered w/ work.  Harris v Forklift
1. Facts: H was manager at F, she alleged that the President sexually harassed her.  She approached him and asked him to stop, and he didn’t and she later quit.
2. Scalia:  “reasonable person” is vague standard
b. If the sexual harassment has “tangible employment consequences”, then it is always a violation

c. Employer Affirmative defense: If the sexual harassment has no “tangible employment consequences” (i.e., reduction in wages, new assignment, denial of job) then the employer has an affirmative defense if: he has a program in place that’s well publicized to employees, gives employees procedures to complain, and the employee didn’t use the procedures to complain
i. However, there is a “constructive discharge”, which satisfies the “tangible consequences” requirement, when the work environment is so intolerable that a reasonable person feels compelled to quit.  The constructive discharge must be caused by an “official act” of the employer (if its merely a 1st line supervisor engaged in the conduct, w/out knowledge or cooperation w/ higher-ups, than its probably not an “official act”, there’s no constructive discharge and employer may use the affirmative defense)  Pennsylvania Police v Suders
1. Facts: S worked for P.  Supervisor made lewd comments and stuff toward her.  She complained but didn’t follow up.  She was accused of stealing stuff, and then resigned.  She argued that eve though she quit, that she had “tangible employment consequences” because there was a “constructive discharge”, since P created an environment that was so hostile that a reasonable person wouldn’t feel comfortable continuing to work there

10. Occupational Safety and Health

a. Working conditions can’t be regulated unless they come from a CONDITION of employment, and living in the housing here was not a required condition of employment.  Frank Diehl v Secretary. of Labor
i. To be a “condition of employment” under the Act, something must be required of employees.  

1. Since it was voluntary on employees whether to live in the housing or not, then it wasn’t a “condition of employment”
ii. In order for coverage under the Act to be properly extended to a particular area, the conditions to be regulated must fairly be considered working conditions, the safety and health hazards to be remedied occupational, and the injuries to be avoided work-related.

iii. “Workplace” should be given its ordinary, commonplace meaning, meaning the workers must actually be there, working.  By that standard, the housing isn’t considered the “workplace”

iv. legislative his of OSHA – nothing indicates intent to regulate places that aren’t workplaces
v. Company housing was said to be “safe”.

vi. Facts: petitioners were farmers who employed seasonal workers, provided housing tom workers at little or no cost.  Only condition is that when work is required on farm workers have to do that work, other that hat they’re free to work on other farms.  Issue was which standard for what is a “condition of employment” governs, and what is meant by “workplace”.

b. OSHA: employers have a “duty to instruct” employees as to unsafe practices and conditions.  Employer must be specific, can’t just counsel to avoid “dangerous” practices.  Even though a reasonable employee should be able to figure certain things out, employer still must instruct.

i. Superior Custom Cabinet: instructions were too vague, and therefore employees were making their own individual interpretations, which rendered the employers instructions meaningless.  Not only was there no instruction to employees, but the employer had no written safety rules regarding stairs w/ no guard rails.
1. Facts: Company delivered cabinets to residential homes.  When cabinets were being taken up the stairs, there was an accident that lead to a fatality. Employee took big cabinet up stairs that had no guardrail and fell.  OSHA issued a citation and a penalty, based on a regulation that required employers to instruct employees how to avoid injuries when their on worksites.

c. Enforcement Inspections, Marshall v Barlow’s: warrantless searches of commercial premises are presumed unreasonable.  
i. Exception: pervasively regulated businesses, i.e., a history of government oversight, so there’s no expectation of privacy (this exception doesn’t apply in this case)
ii. However, to preserve the element of surprise, OSHA may get an ex parte warrant, w/out employer’s knowledge, to inspect, and then show up, before employer knows anything, and search. (this allows element of surprise but also independent review by a  judicial officer)
iii. Facts: In this case, OSHA secretary wanted to proceed w/out a warrant.  The practice was first to show up at a plant and request an inspection, but if the employer refused entry then the inspector asked for a reason for the refusal, and then went back to superiors to ask for permission to enter anyway.  This time could allow bad employers to cover up evidence, Secretary wanted to be able to inspect w/out a warrant.

d. Johnson Controls: Employer’s action was unlawful gender discrimination.  The lead could have a bad impact on male fertility as well, yet employer didn’t forbid males from working there.  Even though this didn’t affect ALL women, the policy only affected women, since it involved a condition, pregnancy, which only happens to women.  Remember from Pregnancy Discrimination Act employers can’t discriminate based on a condition that’s peculiar to women, such as pregnancy.  

i. In this case, there was no valid bfoq, because protecting a fetus is not “essence of the employer’s business”.  The essence of the employer’s business is manufacturing batteries, not protecting fetuses.

ii. There isn’t a valid “safety exception” to a facially discriminatory policy
iii. The possibility of tort action is not a valid excuse for not complying w/ Title 7.  The concern that complying with Title VII would expose the co. to tort is unfounded

iv. co. could have female employee sign waiver that she understands the full risks

v. Facts: private employer wouldn’t permit any fertile women to work in the lead producing part of the plant, ostensibly over concern from the lead impacting potential fetuses.  Battery manufacturing plant, lead was used in the process which has detrimental fertility effects on men and women.  Company began to employ women after civil rights act was passed.  Their initial policy was to warn women about exposure and required them to sign statement that they were advised of their risk to unborn children.  8 employees became pregnant while having dangerous lead blood levels.  Company then changed their policy to prohibit any women capable of bearing children from working in dangerous areas.  Class action suit was filed.
11. Disabling Injury and Illness

a. Worker’s Comp: employees may be compensated for their workplace injury without having to show negligence on employer, it’s enough to show that the injury or illness was caused by the workplace.  In exchange, the employee gives up any tort claims.

b. Sometimes employer wants it considered worker’s comp, Weiss v Milwaukee:  
i. an injury is under worker’s comp if it “arises out of” the employment

ii. when an “attack” occurs during the course of employment, and arises from personal animus imported from a private relationship, the resulting injury “arises out of” the employment if employment conditions have “contributed to or facilitated” the attack
iii. Being able to receive phone calls at work was a “condition” of W’s employment (“terms and conditions of employment” normally means both the benefits and the requirements of employment.  Being allowed by one’s employer to receive personal phone calls at work is probably such a benefit, though a small one, and thus counts as a “term or condition” of employment)
iv. Because receiving the phone calls was a “condition” of employment, and it contributed to W’s attack, the injury “arose out of” W’s employment, and thus is covered by worker’s comp, not tort.

v. Facts: Employee received harassing phone calls at work from an ex-spouse, and was injured by reason of that.  Employee sued in tort, saying that employer negligently gave out personal info of employee.  Employer argued this should have been exclusively a worker’s comp claim.

c. Sometimes employee wants it considered worker’s comp, Mulcahey v New England Newspapers:  
i. An injury is covered by worker’s comp if there is a direct causal chain between the job and the injury.

1. In this case, the hemorrhage that killed him began, i.e., first manifested itself at the workplace.

2. it was the stressful workplace that lead to the hypertension, which lead to the cerebral hemorrhage.  Therefore you could trace the hemorrhage directly back to the conditions of the workplace. 
ii. Facts: Spouse brought claim for worker’s comp for death benefits from the death of her husband from cerebral hemorrhage, which first began to manifest itself at the workplace.  M’s husband was sportswriter, and his job was to go to sporting events, and then in a short period of time produce an article.  He had a history of hypertension.  At an important NFL game he acted weird.  Following the game he came home and told his family something was wrong, then shortly thereafter was hospitalized and died 5 days later.
d. Tort claims: in tort claims, generally a breach of OSHA standards is evidence of negligence, but not necessarily negligence per se.  However, in Tennessee and some jurisdictions, it IS negligence per se, Teal v DuPont.

i. DuPont had a “specific duty” to have the ladder satisfy OSHA regs. 
ii. Because Tennessee law defines a breach of OSHA regs as negligence per se, if an OSHA standard is breached, and one can show they are a member of the protected class, they may recover in tort. 

iii. DuPont, the owner of the site, was liable in tort, even to the employees of an independent contractor.
iv. Facts: DuPont hired independent contractor.  Employee of independent contractor who fell off ladder on a worksite.  There was pit, and only way to get into it was down a ladder, and the ladder didn’t meet OSHA regs.  Question was whether an employee of an independent contractor can sue DuPont itself.

12. Severance of the Employment Relationship (discharges)
a. Employment at-will doctrine: absent a statute or Con provision, or a contract, employment is at-will, employer and employee can quit or fire any time

b. Exceptions to at will

i. Statutory exceptions: every statute that prohibits employment discrimination also is an exception to the at-will doctrine, (such as race, national origin, union activity, and retaliation for whistleblowing.)

1. for protection under the Federal Whistleblower Act, the employee must only “reasonably believe” her employer violated a law
2. However, some state whistleblower laws, such as Maine’s, require whistleblowing on an ACTUAL violation of law by the employer.  Ex., Bard v Bath Iron Works:

a. Blowing the whistle on a mere breach of contract is not blowing the whistle on “violation of law” to be protected by Whistleblower Act of Maine

b. Employee must show 3 things for prima facie case of violation of Maine Whistleblower Statute, Bard v Bath Iron Works
i. he engaged in activity protected by the statute

ii. that he was the subject of adverse employment action

iii. there was a causal link between the protected activity and the adverse employment action
c. Facts: Bard was employed by Bath from 1979-1986.  During that time, he became a quality assurance inspector.  He thought he’d discovered some flaws w/ some pieces of steel for a Navy contract.  Brought this up w/ supervisors.  He received his last salary increase shortly thereafter, and his evaluations began to be more critical of him.  In 1986 he was given a written warning about his attitude.  Later that year they discharged him for “deliberately restricting output” and “creating a nuisance”.  He brought suit under the Whistleblower Protection Act, claiming he blew the whistle for breach of contract on Bath’s part, by delivering bad steel to the Navy.

ii. Contractual Exceptions:
1. a promise that an employee can’t be fired so long as her performance is “acceptable” does not constitute an at-will exception, because “acceptable” is a subjective standard, it simply means whatever the employer wants it to mean.  However, a promise to discharge only for “good cause” IS an at-will exception, since “good cause” is an objective standard, Gordon v Matthew Bender
a. Facts: G sued former employer, Matthew Bender for wrongful termination.  G was over a certain region and in 1980 B restructured and put G over a different sale region, but wanted him to meet the same sales goals that he did in the previous region.  They issued him a letter that his territory would be reduced and that he’d be terminated if he didn’t achieve “acceptable” sales performance.

2. A contract may be implied, based on the following factors.  (None by itself is dispositive, but taken together they may provide a good case for one), Pugh v See’s Candies
a. length of time on the job (P was there for 32 yrs)

b. commendations and promotions employee received

c. apparent lack of any direct criticism of employee’s work

d. assurances employee was given (Pres said “if he was loyal, his future was secure”
e. Employer’s acknowledged policies (difficult to tell what they mean by this)

f. Facts: P worked for S, had been there for 32 yrs.  Became VP of production.  He returned from a trip to Europe and was fired.  He had never received criticism before this.  Previously the President had told him that “if he was loyal and did a good job, his future was secure”.  he alleged the real reason for the firing was a “sweetheart deal w/ the union”.  The real reason was probably for some type of disloyalty.

3. Any implied promise contained in an employment manual, such as that an employee will be fired only “for cause”, is enforceable, absent a clear and prominent disclaimer by employer to the contrary, Woolley v Hoffmann-LaRoche 
a. The manual contained a promise by H.  The manual set forth detailed provisions to be followed for a discharge

b. We presume consideration by W, because H’s implied promises in the manual induced the employee to work for employer
c. Since there was a promise and consideration, there was an employment contract

d. Facts: P was hired by co to head up engineering section.  He was promoted several times, and was directed to write a report, and submitted it, and a month later he was asked for his resignation twice and declined twice, and was ultimately fired.  He alleged breach of contract, based on alleged express and implied promises in the employment manual.

iii. Public policy exceptions: if the discharge offends some well defined public policy (such as employee gets fired for saying employer is polluting) different from whistleblowing in that here there is no official whistleblower statute, but a court implies one because of public policy

1. Bard: There was no pub policy exception because employee wasn’t complaining about UNLAWFUL conduct (?, maybe Datz meant there was no statutory exception in Bard)
iv. Tort pre-emption, Lingle: loss of a breach of contract claim does not preclude one from recovering under tort, because  the tort claim (of retaliatory discharge proscribed by state law), could have been made independently
1. Facts: L was employee at manufacturing plant, she was injured on the job and made a claim for worker’s comp for medical expenses.  Employer fired her, and union filed grievance pursuant to collective bargaining agreement.  Illinois law provided for tort recovery of compensative and punitive damages.

c. Voluntary leaving of employment: non compete agreements, Mercer Management v Wilde: strikes balance between employer’s right to protect its business against those who would leave it and steal clients, and having a free marketplace and client choice

i. While you’re working for employer #1, you’re allowed to have plans to leave, and you can also be secretive about those plans.
ii. Contract that contained restrictions on performing services for clients of employer for one year after leaving was reasonable, since it was only valid for one year, and only restricted against clients of employer

iii. Contract that restricted employees from “stealing” other employees for one year was reasonable.
iv. Contract that restricted employees from soliciting any clients while still employed was reasonable.

1. However, the employees didn’t violate this contract, they merely performed so well that the clients wanted to continue w/ them

v. Datz: some courts have tolerated more than 1 yr agreements, so there’s no bright line
vi. Facts: Alleged breach by employee of non-compete agreement.  Management consultant firm. 3 hotshots, who worked for the firm who had signed various promises, employment contracts, with M, not to compete w/ M
d. Mass Layoffs: United Steel Workers Local v US Steel 
i. an implied promise by the owners to keep the plant open so long as it was “profitable” must be read in the context of generally accepted corporate profit accountability standards 
ii. P’s had the burden to show that the plants were “profitable” according to this definition

iii. Therefore, there was no breach of implied contract.

iv. Facts: Youngstown Ohio, 2 steel mills, which together employed 3500 people around area.  Because of business need, unprofitability, obsolescence, etc., plants wanted to close down.  Employees and others brought suit to require either to keep the plants open, or alternatively to force owners to sell the plants to the public.  Steel claimed they, as owners, had ultimate right to do what they wanted.  Employees invoked promissory estoppel to claim that employer made promise that if employees worked hard and business was profitable that they wouldn’t shut down

e. Retirement

i. Pensions: Employers can’t discriminate against individual members of a class of people based on stereotypes about that class, even if those stereotypes have some basis in fact, Manhart and Califano
1.  LA v Manhart:  Employer can’t require women to make larger pension contributions than male employees
a. (Not justified under “business necessity” – i.e., just because men are generally taller than women doesn’t mean that if you need tall people that you can refuse to hire women.) 

b. Of course, employees can be charged for additional benefits, like adding a spouse w/ a pregnancy benefit

c. Facts: LA dept of water and power required female employees to make larger contributions (almost 15% more) to their pensions than male ones, because women lived longer than men, thus women would be more expensive to their pension funds than men.  The women brought suit under EEO Act of 1972.

2. Califano v Goldfarb: The system w/ different requirements for widows v widowers constituted impermissible gender discrimination.  Facts: if male employee died, his widow could get benefits no questions asked.  However, if a female employee died her widower could only collect if he could show that he received at least half his income from her when she was alive.
ii. Social Security: social security is not a property right, it’s a “non-contractual benefit”, Flemming v Nestor: 
1. social security is a form of social welfare program – your contribution now is supporting others, it’s not like you have your own fund in a lockbox

2. Social Security Act gives congress the right to alter or amend its rules

3. if it was a property right, it wouldn’t be as flexible or changeable as it needs to be
4. thus, there was no Con violation because he didn’t have a “property interest” in his social benefits 

5. Facts: Social Security Act provided for the termination of Social Security benefits where a non-native alien is deported under a number of grounds, one of which being a former member of the Communist Party.
iii. Retiree health benefits: language in agreement which said the benefits were good for “lifetime” was trumped by language which gave employer the right to modify or terminate the terms of the retirement plan at any given time, Vallone v CAN Financial: 
1. Facts: Co had special retirement program for employees whose age plus their years at the company equaled 85.  Employees sued under ERISA

