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I.
The Development of Employment Law

A.
Employment at Will

1.
Economic Theory in Employment Law

a.
employees are at will, which means that employees do not work under a contract – there is no obligation to treat employees fairly and in good faith (there IS such a duty in K law)

b.
this means employers probably DO NOT need heavy govt. regulation b/c there is incentive to keep the employees happy – happy employees are good employees

c.
courts are also reluctant to get involved, for two reasons:

(1)
courts do not want to tell employers how to run their businesses

(2)
workers themselves are responsible for where they end up in the work force

2.
Two issues with at will employment (p. 24-28)

a.
What is the duration of a K where none is specifically stated?

(1)
English Rule – (Blackstone) in a service industry (e.g. agricultural workers) if hiring was made w/o a K you were hired for one year 

(2)
American Rule – (Charles Smith) presumption that a general hiring was one year for all servants, though this was rebuttable by custom or other evidence

b.
What length of notice is required for termination?

(1)
Old Rules

(a)
English Rule – unless specified otherwise, service Ks can be terminated on reasonable notice ​– what constitutes reasonable is decided on a case-by-case basis.


(b)
American Rule – in spite of yearly hiring the relation is terminable on notice where that was customary

(2)
Current Rule

(a)
a general or indefinite hiring is prima facie a hiring at will, and if the servant seeks to make it out a yearly hiring, the burden is upon him to establish it by proof.

B.
Judicial Modification of the At-Will Rule (p. 69)

1.
This is an overarching theme of the class – the at-will rule seems to have eroded, as federal and state level legislation specifying forbidden motivations for discharge (e.g. race, sex, religion or national origin, age, union activity, application for workers comp. benefits, or jury service) have laid the groundwork for undermining the common law rule.  ERISA has also strengthened individual’s claims to benefits entitlements.

a.
these statutory changes laid the foundation for establishment of the wrongful termination COA

C.
The Changing Economic and Social Setting – Who is an Employee? (p. 72-81)

1.
Demographics 

a.
Because of baby boomer generation as well as the increase in the minority population in the work force, the work force in its entirety is on average older and less mobile

b.
Nature of married household has changed, such that in most household both husband and wife work, though the proportion of women who are the sole earner in household has risen.

c.
The modern economy requires a skilled and flexible labor force, so the quality of education must increase b/c the need for skilled labor continues to rise

d.
Wages may need to be increased in order to address shortage of labor in some areas

2.
New Work Arrangements (p. 77)

a.
Technology has played a large role in the employment field – technological development has contributed in the shift in the U.S. from a manufacturing to service economy

(1)
service industries are no longer constrained by a physical worksite or 9-5 schedule

b.
More people are in the work force – of the baby boomers, many work more b/c they have to provide for both their children AND their own parents – thus, these people need more flexible work arrangements in order to balance their greater responsibilities

c.
Employers will need to have employers work longer, b/c the generation currently entering the work force – the “baby bust generation” – is smaller than the baby boomers so there is greater demand for skilled workers.

d.
The workplace has become more flexible, such that people often don’t even need to come to the workplace.  Home work has its supporters and detractors:

(1)
supporters contend that it increases the autonomy of the worker, allowing for flexibility in balancing work and other responsibilities

(2)
detractors point to historical evidence of home workers exploitation to argue that it forces women back into the home and prevents the development of comprehensive childcare and eldercare programs.

e.
Companies are also increasingly turning to temporary and part-time workers to perform special assignments or increase the workforce during busy periods.  Workers are also less likely to be lifetime employees

(1)
Employers are also offering flextime as an option to allow employees to accommodate other activities, which ultimately reduces worker absenteeism and increases productivity

3.
Donovan v. DialAmerica Marketing (3d Cir. 1985) (p. 81) – govt. brought suit against ( alleging failure to comply w/ minimum wage and record keeping provisions of the FLSA.  ( had set up home researcher plan where some workers did research at home; upon agreeing to work they signed “independent contractors agreements.”  Many of the workers were women.  A second set of workers, called “distributors” delivered the work assignments to home researchers. The distributees did not sign the IC agreements.  The issue was whether the researchers and distributors were considered “employees” for purposes of the FLSA.

a.
FLSA requires totality of the circumstances in answering this question.  Court set out six factors to be considered in Sureway Cleaners:
(1)
degree of the employer’s right to control manner in which work is performed

(2)
employee’s opportunity for profit or loss depending on managerial skill

(3)
employee’s investment in equipment or materials required for his task

(4)
whether the service rendered requires a special skill

(5)
the degree of permanence of the working relationship; and

(6)
whether the service rendered is an integral part of the employer’s business

(
the presence or absence of any one factor is not dispositive of the issue – it’s still totality of circumstances 

b.
For the home researchers, the court here found that there was permanence, b/c the workers did not transfer their services to other companies but rather worked a long time for (.  It also found that the work was integral, b/c they were performing the primary work of the (, even if it was only a small percentage of that work.  Lastly, it found that the workers were economically dependent on ( b/c they worked on a continuous basis and did not work for anyone else, and thus concluded for all these reasons that they were employees.

c.
The court finds the distributors to be ICs, b/c ( did not exercise much control over their work, they risked their own financial loss, and the they had to make a serious investment in their business.

d.
Also:

(1)
applicants are considered employees under Title VII

(2)
you cannot contract around the FLSA – agreeing to work more than required w/o OT, work for less pay than minimum wage.  This is b/c the statute protects employees w/ unequal bargaining power, and we don’t want to undermine that. 

4.
Contingent Workers (p.90)

a.
part-time workers – comprise 1/5 of US workforce.  Many of these workers actually work full time hours by holding down more than one job.  These jobs typically offer low pay and few or no benefits, require few skills and demonstrate a high turnover rate.  The median part time worker in 1989 earned 58 percent of the hourly wage of the median full-time worker.  They are also often exempted from statutory workplace protections.

b.
contract workers – those employed by primary employer but who provide services to secondary employer on a K basis (e.g. construction, janitorial services).  Subcontracting relieves employers from responsibilities toward the workers who perform these services.  It also can be the subject of abuse, like where a contractor “franchises” floors of an office building to migrant workers at a premium, thereby disclaiming the need to pay benefits or overtime, etc.

c.
temporary workers – still predominantly female and clerical, though today’s temp. agencies supplied a varied range of workers.  About half are clerical, ¼ industrial, and ¼ professional.  Wages vary, though national average is over $8/hour.  The temp. agencies must pay all employment related taxes and comply w/ relevant employment regs., most have no ability to oversee the work conditions into which they place their employees.  Such a situation may facilitate workplaces abuses such as sexual and racial harassment.

d.
independent contractors – while most self-employed individuals are not subject to the abuses identified above, the problem arises when employees are miscast as IC’s.  Employers will often try to relieve themselves from complying w/ safety regs. or payroll taxes by calling the employees IC’s to shift these burdens.  Miscast workers also get no unemployment benefits, workers comp., ERISA pension, antidiscrimination protection, disability insurance, and FLSA protection.

5.
Vizcaino v. Microsoft Corp. (9th Cir. 1997) (p. 93) - ( created two classes of workers: one set which was full time, and a second set which were hired to perform services over continued periods, but who were not paid for their services through payroll but rather through reimbursement of invoices from accounts payable.  The second class was fully-integrated into the workforce; as such, the company did not w/hold taxes but didn’t pay employment taxes, either.  These workers were also not privy to a stock option plan that full time employees were.  The IRS later determined that these workers should have been deemed employees and not IC’s, and the (s thus sued b/c they wanted to get benefits after the company said they could not b/c they had signed on as IC’s when they joined the co and at that time agreed to waive benefits.

a.
While the sides acknowledged that at the time of suit the (s were considered employees, the court still had to construe the IC agreements that had been signed, and determine if ( had classified (s as IC’s intentionally to avoid paying benefits.  The court decided that (’s behavior was consistent w/ a determination that it was not intentional but rather a mutual mistake, and as such, offers (s only prospective relief – they do not get past benefits, but can get future options.  

b.
Dissent argues that (s knew they weren’t getting benefits and as a result were being paid higher wages.  Moreover, ( was not required to even offer the stock plan to its employees, but did so in their K – the (’s K disclaimed any entitlement to stock benefits.   Lastly, it says the alleged K would have suffered from lack of consideration, b/c there was no detrimental reliance.

6.
Griesi v. Atlantic General Hospital Corp. (Md. 1999) (H1 p.11) - (, a physical therapist, filed suit against ( alleging negligent misrepresentation.  ( had interviewed for a managerial position at ( hospital, and was given an offer of employment by the CEO after many conversations w/ him.  ( turned down another job offer to accept the offer w/ (.  After accepting, he was contacted by (’s HR dept. who had never been consulted on the hiring and eventually told him they were not going to hire him.  

a.
(’s complaint alleged that ( owed him a duty of care, that ( negligently misrepresented that the CEO was authorized to make the offer, that his interviewing was complete, and that upon timely acceptance he could rely on ( to perform.  He also said that his reliance was reasonably foreseeable and that if he relied and the statements were false then his losses were also foreseeable.

(1)
note: ( pleaded negligent rather than fraudulent misrep. b/c w/ fraud you have to show intent to harm.

(2)
also, this was a tort and not breach of K action b/c the damages are higher under tort law – ( has no duty to mitigate under tort law

b.
Issue was whether Maryland courts can grant relief on this claim.   ( defended on the grounds that under the at-will rule, they could terminate ( for any reason unless prohibited by law or public policy, even during pre-employment negotiations.

c.
Held: To prove neg. misrepresentation, ( must show first that ( owed him D/C, which must be demonstrated by intimate nexus b/w the parties, which itself is shown by contractual privity.  The courts have found the equivalent to this in special relationships consummated during the course of pre-contract negotiations.  

(1)
here, there were arms-length negotiations b/w ( and (’s CEO, w/ oral offer when ( knew that ( had other offers.  The court also found that ( had exclusive control of vital and material info. necessary for ( to fully understand the situation and w/held that info. 

d.
Dissent argued that this holding was nonsensical, b/c essentially ( could have been hired and then fired the next day under the at-will rule.

e.
 NOTE: this case ONLY applies in Maryland – it is NOT the state of the law right now.

II.
The Hiring Process

A.
Privacy and the Hiring Process
1.
Title VII does NOT specifically prohibit employers from asking questions about an applicant’s race, color, religion, sex or national origin.  Nevertheless, inquiries which disclose such information, unless otherwise explained, can be evidence of violations of Title VII.

2.
Pre-employment inquiries can also violate other laws, such as the FLSA (e.g. employer cannot make membership or non-membership in a union a condition of employment.

3.
Applicants who misstate their background, work history, qualifications, or other matters need not be hired when the misstatement is discovered.  If they are not discovered until after the employee begins working, they establish grounds for discharge.

B.
Interviews

1.
Lysak v. Seiler Corp. (Mass. 1993) (p. 135) - ( alleged that she was terminated b/c she was pregnant in violation of state law prohibiting discrimination in employment based upon sex.  ( had applied for and been given a job w/ (; a month after starting she informed ( she was pregnant, even though she had told him w/o any solicitation during her interview that her husband took care of her two kids and that she was not planning on having more, though she was pregnant during the interview.  ( testified that he would have hired ( even knowing she was pregnant, but felt betrayed that she had lied to him.

a.
Held: Because there was no evidence that unlawful inquiries had been made by (, (’s claim must fail.

2.
after-acquired evidence rule – based on McKennon v. Banner (Sup. Ct.) – deals w/ issue where person is fired and after the fact the employer discovers a the existence of a legitimate reason for the termination (e.g. lied on your resume).  The court has decided that this goes to damages (cannot get back pay; based on the time the evidence was discovered or would have been discovered); this does not mean that you were not discriminated against.

3.
Interviews in general

a.
generally not very useful – employer is just looking to see if you are like them, which is unfair.  Best method would be structured interview where everyone gets the same questions and is evaluated objectively.

b.
It’s tough to know which questions are impermissible

(1)
probably okay:  questions about political affiliation, marriage and children are okay, but you CANNOT rely on the answers in making an employment decision

(2)
not okay:  cannot ask if someone is disabled, though the employer can tell you the duties of the job and ask if you are capable of doing them w/ or w/o reasonable accommodation 

C.
References
1.
employers biggest fear in giving references is defamation law suits; as such, most employers will only state that the individual actually was an employee.  As a result, references are often not even that useful.  This is unfortunate, b/c in reality there are actually very few defamation suits actually brought.

2.
Chambers v. American Trans Air (Ind. Ct. App. 1991) (p. 138) - ( worked for ( but resigned after complaining about working conditions.  She has trouble finding new job, and suspects it’s b/c of (s references.  She gets her mother and boyfriend to call under the guise of prospective employers, and ( basically disparages (’s work ability.  ( thus files suit alleging defamation.

a.
Elements of defamation are defamatory imputation, malice, publication and damages.  ( moved for SJ on the ground that there was no evidence of publication since the mother and boyfriend were (’s agents.  Court on appeal didn’t address that issue b/c it found the statements were protected by a qualified privilege, holding that there is a QP regarding a former employer’s statements to a prospective employer concerning a former employee
(1)
court finds there is a self-evident social utility in free and open communication b/w former and prospective employer concerning an employee reference. 

b.
Exceptions to the privilege: an otherwise protected statement can lose its privileged character if:

(1) 
the communicator was motivated by ill will in making the statement;

(2) 
there was excessive publication of the statement; or 

(3)
the statement is made w/ a belief that it is false.

(4)
Here, ( could not prove ill will by any evidence she presented, thus she lost.  

3.
Lewis v. Equitable Life Assurance Society (Minn. 1986) (p. 144) - (s were discharged for stated reason of “gross insubordination” b/c they wouldn’t change expense reimbursement sheets after ( changed its policy.  (s were given no severance, and had to find new work.  When they went for new jobs they reported they had been fired for “gross insubordination,” and thus couldn’t get new jobs.  They thus sued, alleging defamation.  ( had never told any prospective employer that this was why (s were terminated.

a.
Issue was whether there was sufficient publication to meet the elements of the tort.  Generally, there is no publication when a ( communicates a statement directly to a (, who then communicates it to a third person.   However, courts have recognized that if a defamed person was somehow compelled to communicate the defamatory statement to a third person, and if it was foreseeable that the injured person would be so compelled, then the ( could be liable for defamation.

b.
Held: the above exception applies, so ( can be liable, and here, since (s’ only options were to say gross insubordination or to lie, they were so compelled.

(1)
Note: truth is always a defense in defamation action – and truth goes NOT to the verbal accuracy of the statement (e.g. that the stated reason for (s’ termination was “gross insubordination”) but rather the underlying implication of the statement (that (s were grossly insubordinate).

(2)
keep in mind that this rule basically allows the employees to litigate the reason they were fired, which seems counter-intuitive to the at-will rule.  However, w/o this rule the claim of defamation would go by the wayside.

c.
Options for employer to avoid being put in this situation:

(1)
have employee resign and offer severance (even w/o severance the fact that the employee doesn’t have to say he was fired might be enough consideration)

(2)
work out good reference from the employer

(3)
have employee waive right to sue in return for good reference (should actually be done at time of hiring)

D.
Negligent Referrals and Hiring

1.
Randi W. v. Muroc Joint Unified School District (Cal. 1997) (H1 p. 25) - ( sued ( for negligent misrepresentation, on the grounds that ( had recommended that a specific teacher be hired by another school district even though the teacher had a history of sexual misconduct.  ( was a student in the district that hired the teacher and was sexually assaulted by him.  She claimed that all the other school districts who were (s knew of the prior conduct of the teacher and recommended him anyway.

a.
(s demurred in the case, saying that the facts alleged failed to establish that they owed any duty to (, which the lower court sustained.

b.
court relied on Restatement of Torts for the elements of the tort.  The elements of negligent misrepresentation require:

(1)
a duty of care owed to (;

(2)
a breach of the duty by giving false information or misrepresentations;

(3)
reliance by ( on the misrepresentations; and

(4)
that reliance was the proximate cause of the injury.

c.
the court analyzed these elements:

(1)
( said there was no D/C to third parties, but the court found that there is an ordinary D/C to prevent injuries to others

(a)
in determining whether to make an exception to that the court looks at the foreseeability of the harm ( measured by 

· degree of certainty that ( suffered injury

· closeness of connection b/w conduct and injury

· moral blame attached to the conduct

· note: when children are involved the moral blame is higher

· policy of preventing future harm

· extent of burden on ( and consequences to community

· cost of insurance

(2)
w/ respect to the misrepresentation, (s argued that this was mere non-disclosure – the court rejected that, too, saying these were “misleading half-truths” 

(3)
( claims there was no personal reliance by (, but the court rejects that, too, finding that ( need only allege that her injury resulted from action that the recipient of the misrepresentations (her school) took in reliance on them

(4)
It is clear that the injury was thus the proximate result.

d.
Held: Thus, tort liability may been imposed on an employer if the recommendation letter amounts to an affirmative misrepresentation presenting a foreseeable and substantial risk of physical harm to a third person.  

( 
note: even if ( had lost this suit, she still had a remedy available b/c she could sue her own school under tort law, likely for the tort of negligent hiring.

e.
this case also highlights the issue of “employment practice insurance” which most employers now carry (and have since passage of 1991 amendments to CRA).  This will not cover punitive damages, but can cover employer’s liability for intentional acts such as harassment.  This is used b/c in the employment context the individual who performed the bad act is not usually sued, rather the employer is.  But this insurance is eroding somewhat b/c the carriers never realized how much they would have to pay out.

2.
Lingar v. Live-in Companions (NJ Ct. App. 1997) (H1 p. 34) - ( employs ( to provide live-in care for her disabled husband; (’s employee doesn’t care for the man and actually steals from him.  ( sued for various torts, including negligent hiring.  The claim was brought in tort rather than contract b/c damages are higher and b/c they couldn’t sue under respondeat superior b/c the acts of the employee here were outside the scope of his employment.

a.
The COA for negligent hiring has two parts:

(1)
knowledge of the employer that the employee is dangerous or otherwise unfit for the assigned task; and

(2)
through the negligence of the employer in hiring the employee, the latter’s incompetence, unfitness, or dangerous characteristics proximately caused the injury. 

b.
Held: here, knowledge was questionable, b/c while the employee had a criminal record, it was uncertain whether ( had access to that record prior to hiring.  However, the court found that liability of the employer is NOT predicated solely upon failure to investigate criminal record; it was a jury question as to whether the investigation by ( was deficient in light of the work the employee would have to perform.

(
court noted public policy here, too, b/c the individuals using (’s services were commonly helpless and ripe for abuse 

E.
Screening Tests
1.
Types of Screening Tests

a.
Achievement tests – measure proficiency in a specific area – generally used in personnel selection if the specific knowledge, skill or ability relevant to the job can be identified (e.g. medical board test for a physician).

b.
Aptitude tests – used as a general measure of a person’s potential to learn a specific body of knowledge.

c.
Personality and Psychological Functions tests – measure personality traits, temperament, personal preferences, interests and attitudes, ways of thinking about oneself, styles of relating to others, and psychological symptoms and problems.  Often are used in high-risk jobs where public safety is at stake.  The employer using these tests is legally bound to demonstrate the test is valid and necessary to fill a specific job.

2.
Soroka v. Dayton Hudson Corp. (Cal. Ct. App. 1991) (p. 166) – Target stores required store security guards to undergo psychological testing with the ostensible hope of screening out emotionally unstable candidates who might put employees or customers in jeopardy.  (s were applicants who were offended by many of the questions on the test, and brought suit alleging several tort violations, including invasion of privacy, IIED, etc.  Class certification was denied, as was (s’ claim for preliminary injunction on the ground that they were unlikely to succeed on the merits, from which (s appealed.

a.
invasion of privacy claim arose under state constitution, and were arguing about the standard to apply - ( wanted compelling interest, while ( argued reasonableness.  (’s arg. was based on the fact that the compelling interest standard applied only to employees, and NOT applicants.  The grounds for the difference was that applicants for jobs chose to disclose certain information.  

b.
Held: The court found that the legislative history pointed to treating applicants and employees the same and thus uses the compelling interest standard.  

(1)
the court also relied on the federal law of privacy to find that he employees may be compelled to submit to violation of right to privacy unless there is a clear, direct nexus b/w the nature of the employee’s duty and the nature of the violation. 
c.
Court also claims under state employment law – under the statute employers are prohibited from influencing employees to follow a certain political belief of risk losing employment.  The court found violation of this law by ( who was asking questions about sexual orientation.

3.
Grenier v. Cyanamic Plastics (1st Cir. 1995) (H1 p. 40) - ( worked for (, and after an incident in which he began to demonstrate disruptive behavior, was placed on medical leave until he could be cleared to return.  To return to work he would be forced to go through standard reentry screening process.  Because ( wasn’t getting better, he was automatically terminated and given disability benefits for up to two years, but could get more if he was incapable of working another job.  He then writes ( to reapply for a position, but is told there aren’t any available; he is also told that he would have to provide certification that he could work w/o restrictions or w/ reasonable accommodation.

a.
Issue was whether these requirements violated the ADA’s rules on pre-employment examination.

(1)
Section 12112(d) provides that a covered entity shall not conduct a medical examination or make inquires of a job applicant as to whether such applicant is an individual w/ a disability or as to the nature of the such disability.  A covered employer may make inquiries about the applicant’s ability to perform job-related functions.  Medical exam may be required after employment has been offered and prior to the employee beginning work, and may condition employment on the results of that exam.  

(2)
the reason for the different standard for applicants is that you can argue that a person did not get a job b/c of the disability if they look otherwise qualified; moreover, this protects the privacy of applicants.

b.
The court holds that the ADA does not preclude an employer from asking an applicant w/ a known disability who seeks a reasonable accommodation to specify the type of accommodation sought. 

c.
In these ADA inquiries, the court is looking for a good faith effort on the part of the employer to accommodate applicants and keep hiring decisions fair; if the employer has acted in good faith the employee cannot likely get damages.

III.
Employment Discrimination

A.
Procedure for Bringing Claim under EEOC

1.
file charge of discrimination w/ EEOC – check the box to file state charge, too.  This must be brought w/in 180 days of the incident, though if there is state EEOC equivalent it may be longer

2.
EEOC begins investigation.  It then makes determination as to whether there is cause for discrimination.

a.
If there is cause, the EEOC first will try to resolve the dispute w/ the employer.  If that cannot be done, the EEOC can decide to bring suit, as plaintiff, in federal court.  The charging party can also intervene as a plaintiff.  This happens rarely – only about 5% of the time will the EEOC bring suit; in most instances it will attempt to get the parties to settle.

b.
If there is no cause, the EEOC will just issue the complainant a right to sue letter, giving them a cause of action in federal court.  A party can also request the right to sue letter after 180 days have elapsed even if the EEOC investigation is not complete.  Without this, the claim will be dismissed for lack of subject matter jurisdiction for failure to exhaust administrative remedies.

(
note: this process is only for private employees; public employees must seek remedy through DOJ

B.
Types of Discrimination

1.
Intentional Discrimination (i.e. disparate treatment)

a.
to prove this claim, ( must show that the employer intentionally discriminated against (.  How is intent proven?

(1)
circumstantial evidence which provides inference of discrimination ( generally look at whether the person was treated differently because of age, sex, race, etc. 

(2)
direct evidence is pretty rare (e.g. evidence of someone saying “don’t hire her b/c she’s a woman”)

b.
Damages – under Title VII, (s can obtain up to $300k against private employers for intentional discrimination and can get a jury trial

2.
Unintentional Discrimination (i.e. disparate impact)

a.
to prove this claim, ( need NOT prove intent ( it is not important whether the employer intended to discriminate.  Rather, what is relevant is whether the employer’s practice or policy adversely affects a protected group.

(
note: the fact that a policy or practice has a disparate effect does not make it illegal, it only requires that the employer justify the practice.  

b.
So three part scheme:

1.
Employee establishes that a practice had an adverse effect 

2.
The employer can justify the practice by establishing that it is consistent w/ business necessity, which is not well defined but basically means accomplishing a particular business purpose.  

3.
Plaintiff then gets the chance to show that there is an alternative practice that would serve the needs just as well w/ less discrimination

c.
Damages – no damages and no jury trial are permitted for claim of disparate impact – only recovery is back pay and lost wages

3.
Bona Fide Occupational Qualifications (BFOQs)

a.
Section 703(e) of Title VII – in these claims, the employer clearly and admittedly intends to discriminate against a protected class, but then seeks to justify the discrimination on the grounds that gender, age or disability is a BFOQ.  Nonetheless, these are still tough cases for the employer to win

(
note: race can NEVER be a BFOQ

C.
Proof Structure for Disparate Treatment

1.
McDonnell Douglas Corp. v. Green (U.S. 1973) – sets out burden-shifting scheme for proof in a Title VII disparate treatment case:

a.
Plaintiff must make prima facie case of discrimination (not difficult) by showing: 

(1)
you are member of protected class; 

(2)
you met the minimum requirements to be qualified for the job;

(3)
despite your qualifications you were rejected; and

(4)
after your rejection, the job remained open and was filled by someone else.

b.
If Plaintiff makes the PF case, burden shifts to ( to articulate a legitimate, non-discriminatory reason for the hiring decision.

c.
The burden then shifts back to Plaintiff to show that the proffered reason by ( was not legitimate but rather a pretext for discrimination

2.
St. Mary’s Honor Center v. Hicks (U.S. 1993) (H1 p. 58) - (, who is black, is correctional officer working for (; he initially has satisfactory employment record, but ( changes his supervisor and he suddenly becomes subject of severe disciplinary actions, including suspension, letter of reprimand, and later demotion.  He is eventually terminated after heated exchange w/ the new supervisor and brings action under Title VII alleged race discrimination.

a.
Court applies M-D test:

(1)
( is able to make PF case: he is black, he was qualified for his position, he was demoted and ultimately discharged, and the position was ultimately filled by white man.  He has thus created a presumption of discrimination (this means that a finding of discrimination produces a required conclusion in the absence of discrimination).

(2)
(’s set forth two reasons: severity and accumulation of (’s rules violations.

(3)
( retains ultimate burden, however, and thus must show the proffered reason was not the true reason, but rather race was.  The first two prongs thus become irrelevant.  Here, the D. Ct. found that ( was the only supervisor disciplined for violations committed by his subordinates, that similar violations by co-workers were treated more leniently, and that the supervisor manufactured a confrontation w/ ( to provoke ( into threatening him.  But the court also found that ( failed to prove this crusade to injure him was race based rather than personally based.

b.
On appeal, the appellate court set the verdict aside, on the grounds that once ( showed pretext, he was entitled to JML

c.
SC disagrees – it holds that the fact finder’s disbelief of the reasons put forward by the defendant may, together w/ the elements of the PF case, suffice to show intentional discrimination.  The rejection of (’s proffered reasons will permit the trier of fact to infer the ultimate fact of intentional discrimination, as the court of appeals found, but rejection of the reason does NOT compel  JML for ( b/c the ( always retains the ultimate B/P in these cases.

(
according to the majority, a reason cannot be pretext for discrimination unless it is shown BOTH that the reason is false AND that discrimination was the real reason.  

(
It is not enough to disbelieve the employer; the fact finder MUST believe the plaintiff’s explanation of intentional discrimination (quoting Aikens, 460 US at 714-15).

d.
Dissent (Souter) – argued that under the majority’s take even if ( shows pretext, the fact finder “may still proceed to roam the record, searching for some nondiscriminatory reason that ( has not raised and that ( has had no opportunity to disprove.”  

(1)
arg. focused on the notion that proof of PF case not only raises inference of discrimination, but in the absence of further evidence creates a mandatory presumption in favor of (.

3.
Reeves v. Sanderson Plumbing – referenced implicitly in Hicks, the court here found that the fact by the plaintiff that defendant’s proffered reasons are pretextual may be enough for plaintiff to meet her B/P even w/o additional evidence.  This is the theory of pretext-plus – you’ve proved pretext, and you’ve shown a little bit more, such as:

a.
you have no direct evidence, so you point to pattern of discrimination, employment conditions, past lawsuits, etc. to help make your claim

(1)
however, ( should be able to keep OUT statistical evidence b/c it’s generally not related to the claim 

b.
The reason the Hicks court didn’t accept this reasoning is that by keeping it as a permissive, rather than mandatory inference (that pretext means discrimination), you keep the B/P on plaintiff

(1)
this is also a fair idea b/c there may be reasons which the employee has for the employment decision which are not illegal but also cannot be articulated. (I don’t know what those might be though)

4.
Fisher v. Vassar College (2d Cir. 1997) (p. 247, 261) – female professor alleged “sex plus” discrimination under Title VII, claiming she was denied tenure b/c she was a married woman who had spent eight years away from teaching to care for her two children

a.
Court followed the Hicks reasoning, holding that a ( in a discrimination case must show by a preponderance of the evidence that the reason for the adverse employment action was illegal discrimination – that the proffered reason was not the true reason, but that race was.  This meant that the ( was required to prove BOTH that (’s reasons were pretextual AND that the discrimination was the real reason for (’s actions.

b.
Dissent criticized this on the grounds that it meant that if ( makes PF case and it is not rebutted, ( would win.  But, if ( makes up some lie about its reason for the action, ( is more likely to lose.

c.
on the merits, ( had to show that a married woman w/ active home life was still fit for the position.  To succeed on this claim, she could show: 

(1)
pattern – that other women profs. w/ children had tenure

(2)
sex specific – that taking time off to raise children was female-sex specific

(3)
qualifications – that ( was as qualified as those women who did get tenure

d.
In defense, ( could try to show:

(1)
that everyone in the field who took time off was denied tenure – b/c of the rapid rate of technological advances, time off would be major hindrance.  But ( could rebut this by showing that her work product hadn’t slipped.

(2)
could also show that people who take time off are less devoted to the university, which is stereotype

e.
Second circuit found for (, noting that a policy may discriminate against employees who take off long periods of time to raise a family and those who do not, and that such a policy is not inherently sex-specific giving rise to Title VII claim.

D.
Disparate Impact

1.
Griggs v. Duke Power (U.S. 1971) (p. 232) – (s brought class action against ( under Title VII.  ( had five operating departments, and blacks were only employed in one of these, where the salaries were the lowest at the company.  The company eventually changes the policy to allow blacks to get jobs in other departments, but adds a requirement that completion of high school was a prerequisite for those positions, even though whites already in those positions did not have that requirement.  They later add the requirement of a certain score on an aptitude test to get a position.

a.
District Court concluded that there was no showing of a racial purpose or invidious intent in the adoption of the high school diploma requirement or general intelligence test, and that these standards had been applied fairly to both blacks and whites.   The Court of Appeals affirmed on that point, rejecting (s’ claim that these tests were unlawful merely because they rendered ineligible a disproportionate number of blacks ( basically, (s were pleading disparate impact.

b.
The Supreme Court reversed.

(1)
the Court found that w/ respect to Title VII, Congress required removal of artificial, arbitrary, and unnecessary barriers to employment when the barriers operate invidiously to discriminate on the basis of racial or other impermissible classification.  This meant that Title VII proscribes not just overt discrimination but also practices that are fair in form but discriminatory in operation.  The touchtone is business necessity – if an employment practice that excludes blacks cannot be shown to be related to job performance, the practice is prohibited.

(2)
Here, the conditions were both adopted w/o bearing a demonstrable relationship to successful performance of the hobs for which they were used.

(
note: prior to the passage of the 1964 CRA, is was permissible to discriminate, and that the employment practices that ( implemented were passed the day Title VII became effective in order to preserve the segregated workforce

(
disparate impact was codified in Title VII at § 703(k) – you can establish disparate impact if you can show that an employer uses a particular practice that causes a disparate impact based on race, color, religion, sex or national origin and the employer fails to demonstrate that the challenged practice is job related for the position in question and consistent w/ business necessity.

2.
EEOC v. Joe’s Stone Crab (11th Cir. 2000) (H1 p. 69) – restaurant had history of only hiring male food servers.  Hiring took place via a roll call system, which was not advertised but rather spread through word of mouth.  The restaurant would require written applications, and then the maitre d’ would interview the candidates, judging on appearance, articulation, attitude and experience; hiring decisions were made w/o upper management involvement.  EEOC files discrimination charge, after which restaurant changed its policies somewhat: it enlarges the interview committee, and adds a tray test.  The restaurant did have women employees – in management, as cashiers, etc., but claimed it was trying to maintain an “Old Europe” tradition of fine dining, which requires male servers.  The restaurant also defended that there were few women applicants.  District Court found that there was no intentional discrimination but that ( was liable under disparate impact theory.  11th Circuit reversed.

a.
Court lays out how to make disparate impact claim:

(1)
first, ( must establish that there is a significant statistical disparity b/w the proportion of women in the available labor pool and the proportion of women hired; 

(2)
second, ( must show that there is a specific, facially neutral employment practice which is the alleged cause of the disparity; and 

(3)
finally, ( must show that there is a causal nexus b/w the specific employment practice identified and the statistical disparity shown.

b.
( had hired more women after the EEOC charge was filed, but the district court found that the numbers were skewed b/c (’s reputation for not hiring women caused many to self-select out of the application process.  EEOC presented a number representing its belief of the qualified applicant pool of women; the district court rejected that number, substituting its own.  Using this data the court concluded that the restaurant WAS responsible for the statistical disparity b/w the number of qualified women and the number of women hired through the delegation of hiring authority to subordinate staff.

(
district court awarded five women who said they would have applied but didn’t back pay plus prejudgment interest, and ordered injunctive relief.

c.
Appellate Court analyzed the claim:

(1)
on statistical disparity, court basically said ( was substituting its figures for the real figures, and that the district court’s numbers were based on figures that were already discriminatory – this meant that there was no significant disparity b/w number of applicants and number of women hired.  The fact that ( hired no women in the pre-charge period is not alone sufficient for a finding of liability ( the SC has said that employers possess no affirmative duty to redress workforce imbalances not attributable to their own corporate conduct. (i.e. no per se liability for statistical imbalance).

(2)
more importantly, the court could not find any facially neutral practices which were causally linked to the disparity.  The court identified two neutral practices: word of mouth recruiting, and roll call hiring process, but rejected both:

(a)
word of mouth was rejected b/c women were aware of the method, and just didn’t apply b/c of the reputation that they wouldn’t be hired

(b)
roll call practice could also not be shown to cause women not to apply or not be hired if they did apply – there was no evidence that women who did apply were disadvantaged by the hiring criteria.

(
district court tried to find the link in the restaurant’s reputation, but appeals court said reputation is not a specific act or a practice, but rather a common belief.

d.
Basically, the appeals court makes the determination that this probably should have been tried as a disparate treatment claim, which the district court had rejected.  The court pointed out that the restaurant wanted the “Old World” dining experience, and that there was evidence that they thought it was a “male server type of job.”

(1)
this evidence goes to facially discriminatory conduct, however, showing a desired preference for male candidates.  That would make it an intentional discrim. claim

(2)
the court did not know how to address the claim, b/c the district court had expressly rejected the intentional discrim. claim.  But the court found that the district court used the wrong standard for that under Title VII – it had considered that intentional discrim. can only be proven by showing animus or malice toward the protected group.  This is not the case, and as such the court remanded for rehearing.

(
note: under intentional discrimination, customer preference cannot justify the discrimination.

e.
Lastly, court notes that there are two theories of intentional discrim. under Title VII: disparate treatment and pattern and practice.

(1)
while pattern and practice is variant of disparate treatment and thus proof of discriminatory motive is critical, statistical evidence often is used to establish the existence of a pattern or practice. 

(2)
a plaintiff may establish a pattern or practice claim through a combination of strong statistical evidence of disparate impact coupled w/ anecdotal evidence of the employer’s intent to treat the protected class unequally

(3)
direct evidence of an intent to discriminate may be used to establish the claim

(4)
in determining p and p liability, the govt. is NOT required to prove that any particular employee was victim of the pattern or practice; it need only establish a PF case that such policy existed.  Burden then shifts to employer to show the pattern or practice is either inaccurate or insignificant.  If ( fails to rebut, an inference is created that all persons subject to the policy were victims of it and are entitled to relief.

E.
Americans With Disabilities Act (ADA)

1.
42 USC § 12112 (Discrimination under ADA) – general rule – no covered entity shall discriminate against a qualified individual w/ a disability b/c of the disability of such individual in regard to job application procedures, the hiring, advancement, or discharge of employees, employee compensation, job training, and other terms, conditions or privileges of employment.

a.
qualified individual w/ a disability: individual with a disability who, with or without reasonable accommodation, can perform the essential functions of the employment position that such individual holds or desires.

(1)
reasonable accommodation must be requested by employee

(2)
undue hardship defense – employer may not have to provide accommodation if it would impose an undue hardship (meaning significant difficulty or expense).  This is measured by:

(a)
nature and cost of accommodations

(b)
overall financial resources of the employer; no. people employed there; impact of the accommodation on the facility’s resources

(c)
type of operation of the employer.

b.
disability: (A) a physical or mental impairment that substantially limits one or more of the major life activities of such individual, (B) a record of such impairment, or (C) being regarded as having such impairment.  Note: the function limited need NOT be related to working.

(
note: an individual w/ AIDS/HIV is protected by the statute as disabled

2.
Sutton v. United Airlines (U.S. 1999) (H1 – p. 87) - (s were twin sisters w/ really bad eyesight, which could be corrected w/ lenses (glasses or contacts). They applied to be commercial airline pilots, but were rejected after being interviewed and told they never should have been interviewed b/c they didn’t meet the minimum vision requirements.  This was not a pretextual decision – there were legit. safety concerns.  They brought ADA claims.

a.
 the issue was whether (s had stated a claim for 12(b)(6) purposes – i.e. that they possessed a physical impairment that substantially limits them in a major life activity.  The court found that b/c their vision is correctable to 20/20 or better, they are not actually disabled w/in the meaning of the act if the determination is made w/ reference to the correction.  The ultimate issue was that whether the decision should take into account the corrective measures or not.

(1)
(s argued that the ADA doesn’t directly address this issue and as such the court should defer to the EEOC and DOJ guidelines, which say the determination is made w/o reference to mitigating factors.

(2)
( argued that these guidelines conflict w/ plain meaning of ADA, which requires that the substantial limitations on major life activity presently and actually exist.  

b.
Held: mitigating factors must be taken into account under the statutory construction.  

(1)
The court relied first on the fact that the language of the statute is in the present tense (“substantially limits), meaning that the individual must be presently – not potentially or hypothetically – substantially limited to show a disability.

(2)
The court also said that the ADA requires that disabilities be evaluated w/ respect to the individual, and that the agency guidelines require courts to speculate as to how an uncorrected impairment generally affects individuals, not the specific (.  Thus, the guidelines were contrary to statutory construction.

(3)
Lastly, the court said that if the number of disabled people included people whose conditions were corrected, people covered by ADA would be astronomical number, which would be outside of intended scope of ADA.

(
according to the court, the use of a corrective device does not, however, relieve someone of their disability; however, you only have a disability if, despite the corrective device, you are substantially limited in major life activity.

c.
The court also found that even if there was the perception that (s were disabled, as is permitted under part C of the definition of disabled above, they nonetheless were not limited in major life activity b/c they could still get jobs as pilots, just not as major commercial airline pilots.

(
tough part about this case is that you’ve created a scenario whereby it is beneficial to not mitigate your disability, which is not what we want.  The court will need to consider how well you have adapted in order to make the decision, but that is bad b/c if you adapt yourself better it may hurt your claim.

IV.
Terms and Conditions of Employment

A.
Federal Wage and Hour Regulation: the FLSA

1.
Legislative History

a.
FLSA was passed in 1938, and has been mostly unchanged.  It basically creates two statutory protections for workers:

(1)
minimum wage (currently $5.15/hour, which is about 45% of average national wage, which is currently $12/hour).  This doesn’t affect that many people – 6-8 million people, though it does affect the people who make slightly more that the minimum wage ($6-8/hour).

(a)
has been somewhat controversial, as many people think it’s unnecessary.  In the early 20th Century, it was abhorred on freedom of K ground (Lochner)

(2)
maximum hours – under the statute, those who are not exempted are entitled to overtime pay at one and a half times the regular rate if they work more than 40 hours per week.

b.
Coverage of the Act 

(1)
Employers 

(a)
coverage is very broad – business needs only two employees and to meet the commerce test to be covered.  Certain types of small businesses will be excluded based on their gross sales.  To determine whether companies are an enterprise, courts use a three part test – the company must:

i.
perform related activities

ii.
under unified operations or common control

iii.
for a common business purpose.

(2)
Employees

(a)
while the definition is broad, there are many exemptions carved out.  Some specific professions are exempted, as are some occupations where the hours do not traditionally fit standard 8 hour day (e.g. taxi drivers, radio or television newscasters).  Other types of workers are partially exempted (e.g. retail employees paid on commission, law enforcement and firefighters, etc.).  The single largest exemption is for executive, administrative and professional employees.  In order to be exempt, the employee has to be paid on a salaried basis.

i.
these employees are traditionally exempt b/c they are in demand and have better bargaining power; they don’t need overtime b/c they already get high salaries. 

(3)
State and Local Governments (p. 368)

(a)
under Garcia v. SAMTA, the court overruled NLC v. Usery, holding that applying the FLSA to state and local govts. did NOT violate the 10th Amend.

(b)
State and local govts. are now allowed to substitute compensatory time off for the mandatory OT provisions.  This is comp time.

(4)
Other Factors

(a)
you cannot contract around FLSA – an agreement to forego OT or accept less than min. wage is invalid as against public policy

(b)
state statutes come into play – most states have statutes similar to FLSA, and many have different min. wages than the FLSA 

(c)
lots of exemptions exist under FLSA other than the ones above, including some for agriculture workers, who are not covered by the Act.  This is odd, b/c these are exactly the kind of employees who would need such protection b/c they are poor and often work in bad conditions (migrant workers) – this is partly b/c of political lobby power of farmers
2.
How are wages set?

a.
in most jobs, employers take “human capital factors” (education and experience) into account.  Moreover, economic theory was that as wages go down, unemployment would go down.  However, this doesn’t work that well, b/c most employers are unwilling to cut wages; instead, jobs are cut.

(1)
why lay people off rather than cut wages?  if you lay people off, it gives the people who are still around incentive to work harder so that they don’t get laid off.  It also creates more work for the people who are left over – you don’t want to just lower everyone’s work expectations (e.g. reduce the number of billable hours for everyone) b/c you’ll get reluctance from employees if you try to raise them back up.

(2)
employers also tend to pay more money than they need to, b/c it’s easier to control the people coming in and out.  If you pay market wage you will have very high turnover, which is costly (high turnover b/c it’s easy to find a similar job at similar wage.)  Also, you want to attract high level employees, so you offer more money.  It also creates two tracks: high paying, high level job, or terminated – if you are terminated from a high-paying job, you’re not going to get another job at that wage, so you have incentive to work hard to keep your job. 

(a)
this also creates two-tiered wage system:

i.
high paying, good jobs for well-qualified people

ii.
low paying, bad jobs for those who are not good candidates.

b.
employees expect too much from their jobs:

(1)
we get wages, but also health insurance (currently 80% of employees get health coverage from their employers), retirement, social security, life insurance, child care, friends.

(a)
but these are not all well-regulated – employers don’t really want you to have friends at work b/c it’s unproductive, but…

(2)
as a result of Enron, we’re going to get more regulation, especially w/ respect to retirement

c.
(see p. 381) Minimum wage compliance is determined on a weekly basis; wages need not be in cash if certain conditions are met.  “Regular rate of pay” is used to determine how much overtime is due (excludes bonuses, leave time, etc.).

3.
Who are covered employees?

a.
Dalheim v. KDFW-TV (5th Cir. 1990) (p. 370) - (s were various level employees at (; each had distinct job responsibilities. They essentially alleged that they were required to work more than 40 hours per week w/o OT pay in violation of FLSA.  District court concluded that none of the (s were exempt under FLSA as a bona fide executive, administrative or professional employee and that ( had violated the statute, but that it had not done so willfully.  ( appealed.

(1)
Sec. of Labor has power to define the levels of employees, and created a “long” and “short” test to analyze the distinction.  

(a)
short test (applies to employees making more that $250/week) – this applies to anyone whose primary duty is work requiring the consistent exercise of discretion and judgment and knowledge of an advance type in a field of science or learning customarily acquired by a prolonged course of specialized intellectual instruction

i.
for executive employees, it requires that employee’s primary duty consist of managing the enterprise in which she is employed or a customarily recognized subdivision thereof.  The work must include the customary and regular direction of the work of at least two [subordinate] employees.  

ii.
for admin. employees, it requires that the primary duties consist of office work directly related to management policies or general business operations that includes the exercise of discretion and independent judgment

a.
note: different courts have other standards for this 

b.
court found producers were NOT admin employees b/c they don’t set business policy, promote the newscast, or negotiate salaries, which are among the admin. tasks identified in the statute

iii.
for creative professionals, it requires that primary duties consist of work that is original and creative in character in a recognized field of artistic endeavor.

a.
Here, for the reporters, they do not really do creative work, b/c the producers are the ones who come up w/ the story ideas, but that’s a double-edged sword b/c when negotiating their K’s they want to paint themselves as creative.  The court found that most of the work is dictated by management and the stories are not original, analytic, or interpretive.

4.
Hours (notes p. 383)

a.
what constitutes compensable hours is subject to debate – employees must be paid for time spent in “principle” job activities, as well as incidental activities which are integral to their work.  However, the court distinguishes b/c time in which you are “waiting to be engaged” from time in which you are “engaged to be waiting.”  The latter (such as staff meetings, fire drills, and coffee breaks) ARE compensable, the former are not.  

b.
Halferty v. Pulse Drug Co. (5th Cir. 1989) (p. 384) - ( was telephone dispatcher for ( who worked from her home five nights per week from 5 pm to 8 am.  She had to answer some calls per night, but mostly could pursue other personal, social and business activities.  She brought suit alleging violation of FLSA for failure to pay min. wage and OT.  Trial court found for (, finding that she was an employee under the statute.

(1)
on appeal, ( argued that ( much of her time while on duty not actually working, and as such it was not required to pay her under the FLSA.  The court addressed the waiting to be engaged and homeworker’s doctrines which deal w/ workers who don’t fit into the traditional mold of FLSA covered workers

(a)
engaged be waiting doctrine entitles employees to get compensation for period of inactivity when they spend time waiting on their employers ( however, when the employee spends most of her idle time for her own benefit, she is waiting to be engaged and that time is NOT compensable

(b)
homeworker’s exception may allow an employer to pay an employee according to a reasonable compensation agreement instead of the FLSA’s hourly rate requirements when it cannot be determined what hours the employee is working 

(2)
The DOL makes clear that the critical issue on compensation is whether the employee can use the time effectively for her own purposes; here, since ( could do so, she was not compensable.

c.
FLSA allows employer and employee to agree on bona fide rate that is different from employee’s normal rate of pay and is applicable to work performed only during OT hours – this usually occurs when there are two or more kinds of work performed during ordinary course of work (but it did not apply to hospital workers who are not working but are on call and must be in the hospital.  Townsend v. Mercy Hospital, p. 388)

5.
Enforcement of FLSA (p. 395)

a.
Can be enforced in one of five ways:

(1)
Secretary of Labor can enforce action for civil liability, act for civil monetary penalties for use of child labor, or action for injunction.

i.
Sec. can bring action to recover back pay and an additional, equal amount as liquidated damages ( these are paid directly to affected employee

(2)
One or more employees may seek civil damages.

i.
employees may seek back pay and damages

(3)
DOJ may bring action for criminal penalties.

i.
person can be subject to $10k fine, not more than 6 mos. in jail, or both.

b.
McLaughlin v. Richland Shoe Co. (U.S. 1988) (p. 396) - (, Sec. of Labor, sued ( for failure to pay OT.  ( responded that SOL had tolled on the claim.

(1)
under FLSA, action to enforce FLSA must be brought w/in two years, unless the COA arises out of a willful violation, in which case SOL is three years.  District court found that these were willful violations.

(2)
Standard to determine willfulness

(a)
d. court relied on Jiffy June standard, which said an action is willful when there is substantial evidence to support a finding that the employer knew or suspected that its actions might violated FLSA.

i.
arg. for this standard is that it puts burden on employer w/ penalty that is not too harsh (only extended SOL)

ii.
but court rejects it ultimately b/c it would have made the distinction meaningless

(b)
ct. appeals rejected this, accepting (’s arg. that this standard was contrary to FLSA, which required that it know or show reckless disregard for the matter of whether the conduct was prohibited by FLSA, relying on TWA v. Thurston. 

(c)
( then appealed for cert., asking SC to adopt intermediate standard, set out by the DC Circuit in Laffey v. Northwest Airlines.  This would have been a two step process, finding willfulness if:

i.
the employer, recognizing that it might be covered by FLSA,

ii.
acted w/o a reasonable basis for believing that it was complying w/ the statute.

(
this was flexible, good faith standard, creating a duty to inquire for employers.  But court rejects this, too:

a.
it would basically permit a finding of willfulness based on negligence, which isn’t really willful
(d)
Court finds that Jiffy June standard obliterates distinction b/w willful and nonwillful violations, b/c it’s practically impossible for an employer to show that he is unaware of FLSA.  Thus, Thurston standard is affirmed.

B.
Family and Medical Leave Act (FMLA)

1.
Women are predominantly penalized for the prospect that they will leave the workplace when they have children; solution to this would seem to be to get men to behave more like women in the workplace, creating a norm where ALL employees are expected to spend time w/ children

a.
women earn about 75% of men’s salaries – the salaries tend to start the same and then disparities develop over time.

b.
increasing societal commitment to family leave is important (a) to challenge existing stereotypes surrounding it, and (b) to create a workplace where having children is expected in order to further societal interest in the family.   

2.
Statutory Provisions (supp. p. 113)

a.
§ 102 – eligible employees (generally those who’ve been employed for at least 1 year) can take a total of 12 weeks of leave during a calendar year for one or more of the following reasons:

(1)
birth of a child and to care for that child

(2)
placement of a child w/ employee for adoptive or foster care

(3)
in order to care for spouse, child, or parent who has serious health condition (one which requires either inpatient hospital-type care or other continuing treatment)

(4)
b/c of serious health condition that makes the employee unable to perform his/her job functions

(
note: most FMLA leave is taken under (4) above 

b.
§ 102(c), (d) type of leave

(1) the leave may be unpaid, paid (based on employee’s vacation or sick leave, or given leave from the employer), or a combination.

(
note: average time male takes for above is 10 days; average for females is 6 weeks.  Also, state unemployment insurance programs offer better protection

3.
The Wage Gap (see Selmi article, H2 p. 1-15)

a.
women earn less than men; though the gap is larger for older women than younger ones – women entering the labor market do so on a more equal footing currently, w/ the gap arising over time.  However, this progress is due at least as much to the declining position of men as to the improvements in conditions for women.  The following are some of the sources behind the disparity:

(1)
human capital factors – education, experience and training for women have improved; this explains only about one-third to one-half of pay differentials.  This is b/c:

(a)
the gaps in education and experience have been narrowed more than the pay ratio; and

(b)
less job training is misleading b/c women have less use for it since the may spend significant time out of the job market and take jobs which don’t have as many training opportunities. 

(c)
Another explanation may be tied to men’s ability to work longer hours b/c women are still mostly responsible for child rearing

(2)
impact of marriage and children

(a)
for men, marriage is typically rewarded w/ a wage premium, while for women it has either neutral or modestly negative affect on pay ( one explanation for this has been that men are more productive after marriage b/c they become more serious about work life.  On the other hand, it is bad for women b/c it is seen that childbirth will soon follow marriage, which will take the women out of the workforce.

(b)
for me, children are a neutral factor, though negative for women

(3)
statistical discrimination
(a)
concept: when employers lack perfect information and when it would be too costly to collect such info., employers will resort to group averages to determine the potential productivity of individuals.  This means employers will often treat women worse than men on the theory that they are more likely to leave the workforce to raise children, which is costly for the employer.

b.
Alleviating the wage gap

(1)
are part time jobs an answer?

(a)
not likely if in their current form – these jobs generally do not have benefits (though some employers do give them), and wages are usually lower (less per hour)

(2)
what else can be done?

(a)
flex time ( doesn’t carry the same negative stereotypes as part time work, but smaller employees are less likely to offer it b/c they need you in the workplace

(b)
work at home ( again, the value face-to-face work must be weighed

(c)
adjusted schedules (e.g. 7 am – 3 pm) could help, too

4.
EEOC v. Sears Roebuck (7th Cir. 1988) (H2 – p. 16) – EEOC brought suit against ( challenging its hiring, promotion and compensation practices as systemic disparate treatment on the basis of gender.  The principal issue was the concentration of men in high paying sales jobs paid on commission and the concentration of women in low paying jobs paid by the hour.  ( won at trial, and ( appealed.

a.
( used statistical analysis to show the disparity in job positions; ( refuted this by showing that women were not equally interested in commission sales jobs and that they weren’t as qualified for the positions.   Moreover, it claimed that commissioned selling was significantly different than non-commission selling.  The District Court agreed w/ all these findings; the EEOC responded on appeal that ( had to respond w/ its own more probative statistical analysis. 

(
note: when using statistical evidence, you MUST also use anecdotal evidence, meaning the EEOC had to bring forth experts to testify as to the conditions as well as showing the statistics

(1)
The 7th Circuit rejected that, finding that an employer may show that plaintiff’s proof is inaccurate or insignificant, or may attempt to provide non-discriminatory reason for the discriminatory result.  ( is entitled but not required to use its own statistical evidence on rebuttal.  It reviewed d. ct. on clearly erroneous standard

b.
7th Cir. found that the two forms of selling differed in type of merchandise sold, the risk involved (which was reflected in compensation) and the technical knowledge and expertise involved.  

(1)
“big ticket items” like appliances and roofing were sold on commission; apparel and cosmetics were not.

(2)
commissioned sales had risk b/c there was commission plus draw, and latter could be reduced if commissions weren’t high enough

(3)
regarding interests, there was testimonial evidence that women weren’t interested in selling the products which were sold on commission, the opposite of which was true for men.  The stated reasons included dislike of cutthroat competition and high risk, while noncommissioned selling had more social contact and friendship, and less pressure and risk.  ( also had surveys saying women were happy at their jobs.

(4)
court also found that there was evidence of different qualifications – female applicants were generally less educated, younger, and had no commissioned sales experience.

c.
Since the above facts constitute the basis for the EEOC’s statistical findings, the court determined that the trial court’s findings regarding liability based on the statistics were not clearly erroneous.

d.
Two important questions re this decision:

(1)
if society has socialized women in certain ways, is that Sears’ fault?  The answer is tricky, but while it would seem like it’s not per se Sears’ fault, perhaps the company has an affirmative duty (perhaps not) to try to rise above the societal stereotypes to advance the roles of women.  When one considers that Sears was always a progressive company, that seems like an even more prudent answer.  The tougher part is whether statutorily, Title VII would impose such a duty.  Since the goal of the statute is to protect people rather than punish employers, it would seem that Sears does have some responsibility.  Moreover, the jobs were self-selecting in that women were not going to apply for many of the jobs that had commissioned salaries.

(2)
Is it intentional discrimination to fail to alter the work culture for commission sales jobs to make it more compatible w/ the interests and values of women? (i.e. is ( merely perpetuating and then relying on already existing stereotypes about women, and if so is that intentional discrimination?)  Probably – this goes back to duty; the only way to bring women to a position of equality in the workplace is to have them viewed on equal footing as men.  This MUST come from the employers, who have the power to afford women the job opportunities that will get them that footing.

C.
Health Benefits – ERISA

1.
Employee benefits represent about 40 percent of total payroll costs, w/ health insurance being the fastest growing expense.  Efforts by employers to reduce health insurance costs have resulted in health insurance issues being the most common reasons for strikes in the 1990s.

a.
as a policy matter, employers provide health insurance b/c if they did not, many workers would be uninsured or uninsurable due to their medical conditions.  This thus provides likeliness of healthier work force.  Employers also get large tax break for providing health benefits.  Smaller employers are still less likely to provide it.

(1)
note, also, that employer contributions to a health benefit plan are excluded from the taxable income of the employee, too

2.
Employee Retirement Income Security Act (ERISA) – the statute applies mostly to retirement plans; health benefits was somewhat of an afterthought.  There is some mention of welfare plans, but there are no substantive provisions dealing w/ health benefits in the statute.  The only real provision is the preemption clause:

a.
§ 1144(a) – supercedure – Except as provided in subsection (b) of this section, the provisions of [ERISA] shall supercede any and all State laws insofar as they may now or hereafter relate to any employee benefit plan describe in the statute

b.
§ 1144(b) – construction and application

(1)
(2)(A) – except as provided in subparagraph (B), nothing in this title shall be construed to exempt or relieve any person from any law of any state which regulates insurance, banking or securities
(2)
(2)(B) – neither an employee benefit plan nor a trust established under such a plan shall be deemed to be an insurance company or other insurer, bank, trust co., or investment co. or to be engaged in the business of insurance or banking for purposes of any law of any state purporting to regulate insurance cos. or Ks, banks, trust cos. or investment cos.

c.
employee welfare benefit plan – one which provides to employees medical, surgical or hospital care or benefits, or benefits in the event of sickness, accident, disability or death, whether they are provided through the purchase of insurance or otherwise.

3.
While ERISA does preempt state regulation of self-insured employer-sponsored health benefits, it does NOT replace the state regs. w/ an equivalent set of national standards.  The requirements it imposes primarily involve information reporting and disclosure, prudent exercise of fiduciary responsibilities, limits on disproportionate benefits for highly compensated employees and continued coverage for certain former workers.

a.
There have been some regulatory provisions re multiemployer and multiple employer plans, as well as COBRA.  (see p. 462 for more details)

4.
Because of the wording of the preemption provision, the statute does not regulate an employer who is self-insured; as such, many employers have begun to self-insure to receive ERISA coverage.

a.
in a self-insured plan, the employer directly assumes responsibility for health care expenses rather than by purchasing health insurance, though some employers who do this still contract w/ commercial insurers or other service companies for claims processing or to purchase “stop loss” insurance to limit liability for large claims

(1)
advantages to employers of self-insurance – they save profits of the commercial insurers, and they are able to use and retain earnings on amounts paid to insurers and held as claims reserves; moreover, they pay no taxes on premiums.  

b.
ERISA does NOT however, preempt insurance laws, b/c insurance has traditionally been a province of the states

c.
ERISA also has a “deemer clause” which says a health benefit plan will NOT be deemed an insurance plan unless it is such a plan (see above § 1144(b)(2)(B)).

d.
health benefit plans are treated as Ks; ERISA has so breach of K remedies, but no punitive damages – you only get the benefits denied plus attorneys fees

5.
Types of Health Plans Offered

a.
Conventional Plans – place few if any restrictions on the participant’s choice of the health care practitioners and providers whose services are otherwise covered.

b.
Network Plans – restrict coverage in whole or in part to services provided by a specified network or group of physicians, hospitals and other health care providers.  

(1)
Health Maintenance Organizations (HMO) – generally the most restrictive type of network plan

(2)
Independent Practice Association (IPA) – middle level of restrictiveness

(3)
Preferred Provider Organizations (PPO)/Point of Service plans (POS) – least restrictive 

6.
Metropolitan Life Ins. Co. v. Massachusetts (U.S. 1985) (p. 470) – Mass. statute required minimum mental health benefits to be to provided to state resident who is insured under general insurance policy.  This was a mandated benefit law, which requires insurer to provide a certain kind of benefit to cover a specific illness whenever someone purchases a certain kind of insurance.
a.
Issue: (a) was the state statute, as applied to insurance policies purchased by benefit plans regulated by ERISA, preempted?

b.
Held: the state statute relates to welfare plans governed by ERISA such that it is w/in the reach of the preemption provision.  The court found that “relates to” has the common sense meaning, which would mean that it has a connection with or reference to such a plan.  It noted that even indirect state action bearing on plans may encroach.  Here, the law bears indirectly on plans by requiring mental health benefits.  

(1)
the real question was whether the statute could escape through the insurance savings clause – the court found that by exempting from the savings clause laws regulating insurance Ks that apply directly to benefit plans, the deemer clause makes explicit Congress’s intention to include laws that regulate insurance Ks w/in the scope of the insurance laws preserved by the savings clause.

(
note: THIS CASE SUCKS

(2)
( tried to argue that this was a health law operating on an insurance K to accomplish its end rather than the traditional insurance law intended to be saved by the statute.  The court disagreed, finding that this was a traditional insurance law and was thus subject to the savings clause.

(
see n. 3, p. 476 re why employers like to divest state courts of jurisdiction.

7.
Kuhl v. Lincoln National Health Plan (8th Cir. 1993) (p. 477) - ( regulates (’s employer’s health plan, which was one regulated by ERISA; under it, ( was not required to provide medical services outside the “service area” of the network.  Decisions on medical treatment outside the service is subject to precertification review.  ( had a heart attack, and went to an in service hospital; the doctors there determined that he needed surgery that was best performed at an out of service hospital.  The doctors requested precertification, which was denied; ( was reevaluated by another of (’s doctor, who concurred that the surgery should be done at the out of service hospital.  When it was finally authorized, it was too late to do the surgery, and ( resultantly died while awaiting heart transplant.  

a.
(s then filed four state court tort claims, including medical malpractice, tortious interference w/ K for medical care; emotional distress; and breach of K through TP beneficiary.  ( removed to federal court, citing ERISA as federal question jurisdiction, and then filed MSJ saying ERISA preempted.  (s opposed saying ERISA did not apply.  District court granted the motion b/c (s could not state a claim under ERISA.  (s then moved to amend the complaint to include COA for breach of FD under ERISA.  D. ct. denied the motion b/c the complaint had been dismissed.

b.
The court here considers whether the state law claims were preempted:

(1)
it finds that they were ( the claims of ( all related to allegations of misconduct relating to the delay of decedent’s heart surgery (e.g. medical malpractice by assuming position of (’s doctor about proper medical treatment) all arise from administration of benefits under the plan and are preempted.

(a)
( argued that this was not just administration of the plan, but rather that ( had undertaken medical treatment by canceling the operation; the court disagreed, finding that the cancellation occurred so that ( could undertake precertification review, which it was entitled to do under its K w/ the employer.  Breach of K claims are ALWAYS preempted.

(b)
( also could not sue the doctors for medical malpractice, b/c they didn’t do anything wrong 

(2)
on the breach of FD claim, the 8th Cir. found that while it had not been pleaded timely, it nonetheless considered the claim, but held that there are no remedies under ERISA.  ( could only get expectation damages, which was the cost of the surgery, but since the decedent never had any surgery, she could not recover.  There are remedies under the FD claim for the plan:

(a)
injunctive relief – they may be able to stop the plan from exercising this behavior in the future

(b)
if the plan suffered, it can recover money for the plan itself

c.
( didn’t have many remedies – they could have sought emergency court order getting precertification, but that’s tough to do.  Her IIED claim was the strongest b/c as a TP beneficiary of the plan the claim did not really relate to the plan, but it might have gotten lost in the shuffle.  Court said it related to administration of the plan, but Selmi seemed to think it was her best shot.

8.
Dukes v. US Healthcare (3d Cir. 1995) (H2 p. 27) - ( was suffering from various ailments, and visits his primary care physician, who diagnoses a problem w/ his ears.  Doctor performs surgery and ordered blood tests, but the hospital refused to perform the tests.  He eventually gets the test from another physician, but by then his blood sugar is too high and he dies.  His condition could have been diagnosed if a timely test had been done.  (’s widow brought suit, alleging medical malpractice.  ( removed to federal court, claiming (’s injury occurred while seeking care as a benefit under an ERISA-regulated benefit plan, and that the claims were preempted under ERISA.  D. Ct. ruled for (, an ( appealed.

a.
(’s claim asserted claims against the doctors and hospitals, but also against the HMO as the agent responsible for the negligence of the doctors.  HMO’s removal was based on Met Life well-pleaded complaint rule, which says that a COA arises under federal law if a federal question is presented on the face of the complaint; a federal defense is not usually on the face of the complaint and thus does not warrant removal.

(1)
the exception to this is the complete preemption doctrine set out in Met Life, under which a particular area may have been so completely preempted that it becomes federal in character.

(2)
there is a difference b/c preemption and complete preemption – when the latter does not apply, but (’s claim is arguable preempted under ERISA anyway, the district court cannot resolve the preemption dispute b/c it has no removal jurisdiction – it can only remand to state court to allow it to address the issue.  

b.
Held:  the claims were not recover benefits due under the terms of the plan or to enforce the rights under the plan, and as such they were not completely preempted and removal was inappropriate.

(1)
while ( was claiming that (s were only claiming that the plan erroneously w/held benefits due, (s actual claims were the quality of the benefits received.  They were not asking for benefits due under the plan, but rather about the quality of the case received.

(2)
basically, if you’re alleging the quality of benefits and NOT the quantity, you can bring the COA under state law, and it is not preempted.  At least this is what most courts say – it’s not a unanimous view

9.
Salley v. EI DuPont (5th Cir. 1992) (p. 485) - ( is 15 year old girl w/ history of emotional problems, drug abuse and depression.  She is covered under her father’s medical plan which he gets from his employer, (.  ( had been into a hospital for treatment three times; each time, she would improve dramatically, but would fall off as soon as she left.  The plan pays for only “medically necessary” expenses; as such, the plan doctors decided to release ( again from the hospital after third admission, even though her doctor advised against it.  (s brought suit challenging termination of benefits.  D. Court found abuse of discretion, awarding hospital bills.

a.
First issue was standard of review

(1)
denial of benefits is reviewed de novo unless the plan gives the administrator or fiduciary discretionary authority to determine eligibility.  In the latter instance, it’s an abuse of discretion standard, which would result in deference to HMO.  

(a)
court here finds abuse of discretion is correct, b/c otherwise it would be stepping into shoes of HMO to make medical decision, which it is not qualified to do.

b.
Under that standard, did ( abuse discretion?

(1)
court finds “yes” ( while the question is normally decided based on information known to the administrator, said administrator can also abuse discretion if he fails to obtain the necessary information.  This is what happened here, b/c Plan administrators did not review (’s records.  

(a)
administrators can rely on treating physician’s advice, but must do so in its entirety – here, while (’s doctor said she wasn’t suicidal, he also said she shouldn’t be released.

(b)
moreover, the course of conduct looks like the HMO was just trying to save money, which made it likely to lose

c.
( also maintained that deferring to treating physician was improper under ERISA – while an issue of first impression, the court noted that application of the “treating physician rule” (which requires deferral to that physician) to ERISA cases was questionable b/c the treating physician would stand to profit greatly if benefits are not terminated, creating a strong C/I.  Here, it was harmless error, b/c it was clear that the treating physician was the one most interested in (’s welfare.

(
note: recovery was limited to the amount of hospitalization time not covered by the plan; however, had ( been forced to leave and then committed suicide, there is no ERISA COA b/c she wouldn’t have paid for additional care.

10.
McGann v. H & H Music Co. (5th Cir. 1991) (p. 496) - ( discovered that he had AIDS; he submits claims for reimbursement, telling his employer he has the disease.  At that time, the plan provided for lifetime medical benefits of up to $1M for all employees.  Several months later, ( informed all employees that there would be changes to its benefits, which included limitation for AIDS-related claims to a lifetime max of $5K, though no limitation was placed on any other catastrophic illness.  Also under the new plan, ( became self-insured.  ( sued ( under ERISA, alleging unlawful discrimination for exercising his rights under the plan, specifically that the changes were directed at him.  D. court granted the MSJ on the ground that it had the absolute right to alter the terms of the plan, regardless of the intent in making the alterations. 

a.
On appeal, ( had to show that there was specific discriminatory intent as to interference w/ his right to obtain benefits.  The court acknowledged that it was not disputed that (’s illness precipitated the change, but found that there was nothing in the record to show that the motivation for the change was for anything other than paying for AIDS treatment, for ( or any other employee.  The change could thus not be shown to be specifically intended to deny him coverage, even if it did, in effect, do so.  

b.
Under ERISA, ( also had to show that he was being deprived of right to which he may become entitled under the plan – this is a right to which the employee may become entitled pursuant to an existing, enforceable obligation assumed by the employer.  This prevents employers from circumventing the provision of promised benefits.

(1)
here, since it had never been promised that the $1M limit was permanent, ( couldn’t make that showing ( the plan actually said it could be amended at any time

(2)
the plan was a K, and could be changed in the future, though not retroactively.  However, if a right has vested, it has been established and cannot be changed w/o extenuating circumstances.

(a)
it’s questionable whether the right had vested here, but probably better to say it hadn’t b/c otherwise when an incurable illness arose the employer would never be able to change its plan.

c.
Court also rejected (’s discrimination claim – he claimed that ERISA intends to prohibit any discrimination in the alteration of a benefit plan that results in an identifiable employee or group of employees being treated differently than others.  The court said that the provision relates to conduct directed at individuals, not at the plan in general – a plan CAN be discriminatorily modified to injure certain groups if it cuts along independently established lines and has an apparent business justification.  

(1)
( did not show OR allege any animus by ( toward him or the disease which he needed to show under ERISA, and ( showed proper business justification in that it was protecting the solvency of the plan, b/c AIDS was not considered when the plan was made and premiums established.  This is different standard than Title VII where you need NOT show animus

d.
( could have been more fair to (, though:

(1)
grandfather him in, so that the new policy only applies to future claims

(2)
change the cap for all diseases, not just AIDS

e.
Lastly, ( could have tried to show contractual reliance interest, though that’s tough b/c he has to show there is some action he would have taken had he known he wouldn’t be covered, and that his reliance was reasonable

(1)
moreover, these are not really Ks – no one would ever contract for these terms 

11.
Post-McGann changes to the law

a.
ADA 501(c)(3) – doesn’t regulate health benefit plans unless the plan intended as “subterfuge” to evade ADA ( this basically says that as long as the plan is based on risk/insurance principles it would not be a subterfuge (this is in the regs. and not the statute)

(1)
EEOC has fought w/ the ADA since 1990, claiming that all diseases have to be treated the same – HIV positive is protected by ADA

(2)
But courts have not really followed the EEOC – there must be some evidence of intent to get around the ADA, and treating different diseases differently doesn’t suffice

b.
HIPPA (Kennedy-Kassenbaum Act, p. 547, also n. 8 p. 504) – the language is not very clear – its primary effect has been to eliminate preexisting conditions when you change employers.  This makes it easier to change jobs b/c your prior job does not work against you as preexisting condition. 

(1)
Also prevents discrimination based on health status.  Had this been in effect at time of the case, ( could not have reduced benefits just for AIDS, though it could have done it across the board.  This illustrates the principle that making optional benefits more expensive will result in more employers dropping benefits altogether.

c.
Patient’s Bill of Rights – still in Congress, but not much progress is being made on it

12.
Braatz v. Labor & Industry Review Commission (Wisc. 1993) (p. 523) - (s were married teachers whose spouses were employed w/ medical coverage; under the teachers’ CBA, teachers whose spouse had family medical coverage could take either the school’s plan or their spouse’s plan, but not both.  The school board did allow duplicative coverage if the other policy provided significantly less coverage than the school board’s.  

a.
The issue was the permissibility of the policy; the d. court found that this was marital status discrimination prohibited under state law – married employees had to pick one policy or the other, while non-married employees who have health insurance from another source are not forced to choose b/w the two.  

b.
( argued that health insurance benefits were excepted from the prohibition against marital discrimination b/c the state offers different health benefits to married and single people, and thus there is an implied exception, which the court rejected

c.
This differs from ERISA discrimination, where animus must be shown – here, the court finds discrimination based on disparate treatment.

13.
Rovira v. AT&T (SDNY 1993) (p. 527) - ( was gay life partner of employee of (; they held themselves out as married and (’s adult children came to live with them.  The couple together paid for the children’s expenses, pooling financial resources.  Forlini (partner) then dies of cancer.  She had named ( as a beneficiary of her life insurance policy, and ( was executor of Forlini estate - ( was never referred to as spouse, however.  Forlini was also covered by (’s ERISA health benefit plan, which provided for payment of sickness death benefit to the eligible beneficiaries of the employee.  

a.
“eligible beneficiaries” were “spouse and dependent children, or other dependent relatives.”  These were broken down into two other categories:

(1)
mandatory: under the plan, the maximum was to be paid to spouse, dependent children or dependent parent living in the employee’s household

(2)
discretionary: benefits could be paid to “other dependant relatives” w/ discretion in a final review committee to determine eligibility

b.
employees also got summary of the plan and personnel guide, though not the plan itself.  These documents contained guidelines opposing discrimination and saying all employment decisions would be made w/o regard to sexual preference or orientation in administration of personnel policies, which presumably included benefits decisions.

c.
( submitted claim for death benefits, claiming she stood in position of spouse.  ( denied the claim; the children also made a claim which was denied.  They appealed to an intermediate review panel, which was split, and then appealed again to Benefits Committee, which denied the claim b/c ( did not meet the eligibility criteria to qualify as a beneficiary under the plan since there was no legal marriage.  The same was true for the children b/c they were neither natural nor adopted children of (.  ( then sued in federal court.

d.
Court found (s did not have standing under ERISA b/c they had to show they are or will become eligible for benefits under the plan, which they couldn’t do b/c they weren’t named and weren’t eligible.  They argued they were the functional equivalent of spouse and children, but the plan requires “legal rather than putative or functional” relationships.  The Plan had construed spouse in its plain meaning to require validity under state law.

e.
Court also found that the employee guides were not pertinent b/c they were promises not to discriminate against employees, but they were not intended to apply to third parties.

V.
Sexual Harassment and Title VII
A.
Overview

1.
The same law applies to race, national origin, religion and disability, but since 1986 most Title VII cases have arisen from sexual harassment

2.
Hostile Work Environment claim first arose in a race case

3.
Meritor Savings Bank v. Vinson (U.S. 1986) – involved bank employee who was raped by her supervisor.  There were some allegation that the woman had welcomed the relationship, and that she had worn sexy clothing, etc.  The case went to the SC on hostile work environment theory (not quid pro quo).  The court distinguished b/w the two:

a.
quid pro quo – “sex for work” – sex was required as a condition for job; employer is strictly liable for this – this is b/c the employer has given the supervisor the ability and position to act for the employer

(1)
there is no quid pro quo harassment by a co-worker, b/c a co-worker is not in a relationship of power; co-worker may threaten, but that doesn’t amount to quid pro quo.

b.
hostile work environment – Meritor was first case to talk about this – the court defined HWE by the terms given by the EEOC (p. 592-93) – conditions must be severe or pervasive, and unwelcome 

(1)
there are objective and subjective components ( that a reasonable person would find this offensive and that the particular plaintiff did, in fact, find it offensive (so it’s really just an objective standard b/c if the person is bringing the suit then they pretty much are alleging that they were offended)

(2)
court also said that you apply agency principles – the court did not really say what this meant, however

(3)
explicitly held that Title VII prohibits sexual harassment that takes the form of a hostile work environment.  The court found that sexual harassment is actionable if it is “sufficiently severe or pervasive to alter the conditions of the victim’s employment and create an abusive working environment.”

(
HWE claims were still not prevalent until passage of 1991 Amendments to the Civil Rights Act.  The Act was pretty much not going anywhere until the Thomas confirmation hearings regarding allegations against him of sexual harassment while head of the EEOC.  The resulting Act gave a complaining victim an entitlement to damages, which prior to this they could not get w/o a showing of tangible effects of harassment.  Under the CRA, complaining (s are entitled to recover up to $300K.

4.
Harris v. Forklift Systems (U.S. 1993) (p. 587) - ( was employee at (; she alleged that b/c of her sex the company president often made her the target of unwanted sexual innuendos (e.g. that they go to a hotel to negotiate a raise).  She complained to him, and he said he was surprised she was offended and that he was only joking, but said he’d stop.  He nonetheless continues, and ( quits and sues, claiming HWE.  District Court found that it was close call but that the comments were “not severe as to be expected to seriously affect her psychological well-being” and that she had not “suffered injury”.  This was the standard announced in Rabidue (6th Cir.).  Issue on appeal was what was the correct standard to prove HWE.

a.
Held: to create an HWE conduct need NOT reach the level of affecting psychological well-being.  Title VII bars conduct that would seriously affect a reasonable person’s psychological well-being, but the statute is not limited to that.  So long as the environment would reasonably be perceived, and is perceived, as hostile or abusive, there is no need for it to also be psychologically injurious.  

(1)
HWE must be determined by totality of the circumstances, including: frequency of the conduct; its severity; whether it’s physically threatening or humiliating, or a mere offensive utterance; and whether it unreasonably interferes w/ job performance.

b.
standard is whether a reasonable person would find the environment abusive or offensive; this does NOT appear to be a reasonable victim standard, though it may be reasonable person in the victim’s shoes.

c.
Ginsberg Concurrence – court’s inquiry should center on whether a reasonable person subjected to the conduct would find that the harassment altered working conditions “make it more difficult to do the job.”

5.
Oncale v. Sundowner Offshore Services (U.S. 1998) (p. 594) - (, a male, worked on oil rig for ( and was subjected to humiliating sex-related conduct against him.  He quit and filed suit under Title VII.  Issue was whether you have actionable Title VII claim if harasser and harassed are of same sex.

a.
Held: nothing in Title VII necessarily bars a claim of discrimination “because of sex” merely b/c the plaintiff and the defendant are of the same sex.  While male-on-male harassment was not principal evil which Title VII intended to address, statutory prohibitions can go beyond the principal evil to cover reasonably comparable evils.  

b.
Court also noted that harassing conduct need not be motivated by sexual desire to support an inference of discrimination based on sex – it could just be general hostility to that sex (e.g. generally demeaning treatment towards women).  However, the statute does NOT reach genuine but innocuous differences in the ways men and women routinely interact w/ members of the same sex and opposite sex.  

6.
Farragher v. City of Boca Raton (U.S. 1998) (H2 p. 39) – lifeguard who was working for the city alleged she was harassed by supervisors who subjected her to uninvited and offensive touching.  The city had adopted a harassment policy, but it was not disseminated to the harassers and they were not aware of it.  She complained informally to another supervisor who was a friend, but he responded that the city tolerated the harassment.  No former complaint was ever filed.  Issue was whether the city was liable vicariously for the supervisors’ conduct.

a.
district court held city WAS liable for three reasons: (1) harassment was pervasive enough that city had knowledge or constructive knowledge; (2) city was liable under agency principles; and (3) the complained-to supervisor’s knowledge was sufficient.  Appellate court reversed, ruling that the supervisors were not acting within the scope of their employment, that the city did not have constructive knowledge by virtue of the one supervisor’s knowledge, and the harassers were not aided by their agency status.
b.
Supreme Court relied on Meritor’s principle that employer is not always liable for sexual harassment by their supervisors – it is NOT a strict liability standard.  Court instead relies on Restatement (2nd) of Torts § 219(1):

(1)
master is subject to liability for the torts of his servants committed while acting in the scope of their employment.  Court had to determine how far this extends.  The Restatement points out that the “ultimate question” in determining scope of employment is whether or not it is just that the loss resulting from the servant’s acts should be considered as one of the normal risks to be borne by the business.

(a)
court here found this was too broad to apply to harassment.

(2)
court also examined § 219(2)(d): employer is not subject to liability for the torts of his servants committed acting outside the scope of their employment unless the servant purported to act or speak on behalf of the principal and there was reliance on apparent authority, or he was aided in accomplishing the tort by the existence of the agency relationship.

(a)
here, the court agreed w/ ( - it found that the harassing employer is aided in such harassment by the supervisory relationship, as it affords contact w/ the employee and the employee may be reluctant to accept the risks of blowing the whistle on the supervisor.  (This is distinct from harassment by co-worker, who is on equal footing)

c.
Despite the point above, court wanted to square this opinion w/ Meritor’s holding that employer is not automatically liable, and thus created affirmative defense:

(1)
if employer can show that (a) it exercised reasonable care to avoid harassment and eliminate it when it might occur and (b) the complaining employee failed to act reasonably to take advantage of the employer’s safeguards and otherwise to prevent harm that could have been avoided, the employer can avoid liability.

(
With this standard in mind, how would you advise an employer in setting up a harassment policy?

(1)
make sure the policy well-distributed and updated 

(2)
designated person to report to 

(3)
provide for anonymous complaints – though it may be that they begin anonymously but don’t end up that way

(4)
note: it is never an adequate remedy to transfer the complaining person, though you can probably change the person to whom the employee reports 

(5)
no retaliation

(6)
sexual harassment training

VI.
Privacy
A.
Background

1.
There is generally no expectation of privacy in the workplace, and thus are few claims and even fewer are victorious.  There are two main reasons for this:

a.
employment at will relationship means you can always terminate

b.
notion that work is for working, and is not a place to be doing personal things

2.
There are some exceptions:

a.
under the Fourth Amendment, public employees have some expectation of privacy.  However, this does NOT at all apply to private employees, who can be drug tested, etc., w/ no ramifications

b.
statutes and state constitutions may also provide some independent protections

3.
E-mail is NOT an exception.  E-mail is treated the same as phone privacy, in which there is also no expectation of privacy.

a.
however, federal wiretapping statute is exception here, too – phone conversations may not be listened to w/o consent of both parties, though employers may be able to listen to conversations in the ordinary course of business, as well as monitor calls to determine if they are for personal use.  They cannot listen in, however; rather, you can only be told to hang up.

B.
Cases

1.
Bodewig v. K-Mart (Ore. Ct. App. 1981) (p. 598) - ( is check-out clerk at (; while helping a customer the customer leaves her things on the counter; when she returns, she accuses the ( of stealing $20.  She causes commotion, and the supervisor comes over and searches (.  She is then ordered into a restroom and was told to undress, with the customer present.  The money was not found.  ( then quit and brought suit against ( and the customer for IIED (outrageous conduct).

a.
Two versions of the tort:

(1)
intentional conduct, the purpose of which is to inflict psychological and emotional distress on the victim

(2)
where wrongful purpose was lacking but the tortious element can be found in the breach of some obligation that arises out of the relationship b/w victim and (.

b.
Here, for K-Mart, the court found that there was an obligation, and that liability can be based on conduct that goes beyond the bounds of social toleration even if not deliberately aimed at causing distress

c.
For customer, court would have to find that conduct was intended to cause emotional distress, which here it found by her conduct toward (.  

d.
Issue of proof of severe emotional distress was also raised; (s claimed there was no objective evidence of it in the form of medical evaluations, but the court found given (’s age and shyness, the evidence was sufficient.

(
note: there is no COA for attempted invasion of privacy or emotional distress; thus, had ( refused to disrobe and been fired she really had no recourse.

2.
Vega Rodriguez v. Puerto Rico Telephone (1st Cir. 1997) (p. 604) - (s were security operators for (, a quasi-public employer.  ( installed video surveillance cameras in the work area – the cameras did not have microphones and were not in the bathrooms, but rather just covered the highly-secured work area.  (s brought action for 4th Amendment invasion of privacy.

a.
court said 4th amend. is only implicated if an intrusion violates a reasonable expectation of privacy, meaning both that complainant has actual expectation (subjective) and society would recognize the expectation as reasonable (objective).  Subjective was assumed to be present; court weighed objective, noting that businesses get let privacy than homes.  It relied on O’Connor v. Ortega (U.S. 1987) for factors to evaluate reasonableness:

(1)
whether work area was given over for employee’s exclusive use;

(2)
the extent to which others had access to work space;

(3)
the nature of the employment; and

(4)
whether employees were on notice that certain areas were subject to intrusion (this goes to reasonableness – there might be privacy expectation anyway, but it’s not reasonable b/c employee should know to change behavior).

b.
Held: for (.  The employers worked in open space w/o offices or cubicles; employees were on notice, and employer had legitimate interest in efficient operation of the workplace; moreover, the video camera is not too intrusive b/c ( could assign humans to monitor.

(
one way to ensure more privacy is to unionize, but that’s about the only recourse available.
3.
Fletcher v. Price Chopper Foods (8th Cir. 2000) (H2 p. 60) - ( works for (, a grocery store, but is ill and develops ulcer in her other foot.  She spills hot food on the foot, burning it, and files workers comp. form which authorizes release of medical info.  She then learns she’s developed infection and informs co-workers, who tell supervisor.  She’s then terminated b/c state health regs. forbid person w/ communicable disease from working in food service.  ( files for unemployment and claims she wasn’t infected when terminated; supervisor investigates by contacting her doctor, claiming the workers comp. form gave authorization to release info.  ( filed claim under ADA and state claims of invasion of privacy and outrage.  Jury finds for her on privacy claim but not the others.

a.
Held: for (.  Tort of invasion of privacy arises in her under Restatement: as “unreasonable intrusion on another’s seclusion.”  Liability for this is conditioned on whether the intrusion would be highly offensive to a reasonable person.  Thus there must be (1) an intrusion (2) that is highly offensive (3) into some matter in which a person has a legitimate expectation of privacy.

(1)
court finds there was intrusion b/c ( used workers comp. form even though ( never sought workers comp. benefits.  

(2)
court had previously held that unauthorized release of medical records was not highly offensive when the info could otherwise be obtained by proper means; here, the court finds this could have been done through subpoena of doctor for unemployment benefits purposes.

(3)
there was no expectation of privacy: ( had informed co-workers immediately after learning of her infection; moreover, she was unfit to work b/c of the health regs.

(
Note: customers have greater expectation of privacy than employees (e.g. cameras in fitting rooms)

VII.
Speech in the Workplace
A.
Overview

1.
Only applies to public employees; Court will vary in how much protection it will apply, so it’s not always predictable.  

2.
Dual Functions of Public Employer

a.
employer function – as an employer, it needs to be able to operate its workplace efficiently

b.
government entity – thus, employees are not giving up all free speech rights.  But only some speech is protected:

(1)
speech must be on a matter of public concern, b/c:

(a)
historically, first amendment was written w/ political speech in mind, though it has been expanded beyond that

(b)
fear of government oppression in forcing conformity w/ govt. views.  Employees should be able to express their own views w/o pressure from their employer merely b/c it is the govt.

(2)
whether something is a matter of public concern is a factual finding, but will be reviewed de novo.

(3)
court will use balancing test, to balance employer’s interest in promoting the efficiency of public services with employee’s interest as a citizen in commenting on matters of public concern

B.
Cases

1.
Rankin v. McPherson (U.S. 1987) (p. 613) - ( was clerk-level employee in constable’s office; after hearing on the radio that President Reagan had been shot, she said if someone tried again she hoped they got him.  Another employee overheard the comment and reported it to the constable.  ( was thus fired, and brought 1983 action alleging violation of const. right of freedom of speech.

a.
determination whether an employer has properly discharged employee for engaging in speech requires balance between the interests of the employee as a citizen in commenting on matters of public concern and the interest of the state in promoting the efficiency of the services it performs through its employees.

(1)
court addressed whether the speech was matter of public concern.  This is determined by content, form, and context.  Here, the speech was matter of public concern b/c it dealt w/ threat on life of president.  

(2)
in balancing interests, court will weigh time, place, manner and context of the speech.  Within this evaluation are considerations of whether the speech: impairs discipline by superiors or worker harmony, has a detrimental effect on worker relationship for which loyalty and confidence are necessary, or impedes performance or speaker’s duties or interferes w/ operation of the enterprise.

(a)
here, there was no evidence that statement interfered w/ functioning of the office – constable was not concerned who the speech was made to.  Constable admitted that he hadn’t even been concerned w/ who the speech was made to, giving rise to pretext (that employer fired her b/c he didn’t agree w/ the content of the speech, which it cannot do)

(b)
It also could not discredit the office by being heard by the public, b/c her desk was in location w/ no public access.  Court noted that where the employee serves no confidential, policymaking or public contact role, the danger to the agency’s successful function from that employee’s speech is minimal.

 (3)
in the balancing of interests, the court will look at:

(a)
the nature of the speech ( the more political, the more likely the court will approve it

(b)
employer’s interest and actual harm

(c)
level of the disciplinary action and its proportionality to the conduct

2.
Pereira v. Commissioner of Social Services (Mass. 2000) (H2 p. 67) - (, a Dept. of Social Services investigator, was fired for making racist joke at a dinner for outgoing city council members.  She was told she was terminated b/c the joke damaged the ability of the agency to perform its mission and maintain public confidence.  The agency had received numerous complaints from the community.  Issue was whether the speech was protected.

a.
Court again noted that to be protected speech must be on matter of public concern and then must pass the balancing test b/w employer’s and employee’s interests (Pickering, U.S. 1968).

(1)
court first found speech was not matter of public concern, as it was not a matter as to which free and open debate is vital to informed decision-making by the electorate.  Moreover, she claimed there was no message in the joke, which makes it less likely to be protected.  

(2)
( did argue that b/c this speech was unrelated to her employment while away from the workplace the public concern test should not apply, and court seemed to buy that somewhat and thus applied the balancing test.  Here, while the court acknowledged an interest in letting ( speak her mind free from govt. sanction, she did not show an interest in telling the joke.  On the contrary, the agency had a strong interest in preventing this sort of speech at an event w/ little privacy.  While the comment took place outside the workplace, it was clear that there was a negative effect on the performance of the agency.  The court noted that discipline would have been appropriate before any harm occurred, as well – the potential effect is what matters.  

3.
Anderson v. USF Logistics (7th Cir. 2001) (H2 p. 73) - ( signed correspondence w/ phrase “have a blessed day,” which she claimed was part of exercise of her religion.  (, a private employer, got complaints from a client and thus told ( to not use the phrase w/ that client.  She defies ( several more times and is reprimanded, and ( then issues company-wide policy that they should not make religious, personal or political statements to clients or other employees.  ( was permitted to use her phrase w/ co-workers.  She then takes dispute public, and begins to use the phrase again.  She’s reprimanded again and files suit for failure to accommodate a religious practice under Title VII.  In hearing for PI, ( was denied on grounds that she had been reasonably accommodate and thus didn’t show likely success on the merits.

a.
To make PF case of religious discrim., you must show you have religious belief that is being threatened or hindered by employer’s action.  Employer must then rebut the PF case by showing that a reasonable accommodation of the practice was made or that any accommodation would impose undue hardship.  Reasonable accommodation is defined as one which eliminates the conflict b/w the employment requirements and religious practices.  This does NOT require satisfaction of the employee, just that the accommodation is reasonable.  

(1)
court found that b/c ( didn’t use the phrase all the time and was not required to use it by her religion, an accommodation which permitted her to use it w/ some people but not others was reasonable.  

4.
Novosel v. Nationwide Insurance (3d Cir. 1983) (p. 623) - ( solicited participation of its employees in a lobbying effort before the state House of Reps. regarding passage of no-fault insurance statute.  ( refused to participate and was terminated shortly thereafter.  He brought wrongful discharge and breach of K actions against (.

a.
Penn. S.C. had acknowledged that there are areas of employee’s life in which employer has no legitimate interest, and an intrusion into those areas by virtue of termination might give rise to COA if public policy is threatened.  The only cases the state had tried under this theory, however, were terminations for jury service and workers comp. claims.  Thus, there was no state law on lobbying, and this should have been certified to state S.C.

b.
Court here finds that this speech here is important:

(1)
the first amend. is the most important amend.

(2)
the portion in question – free political speech – is the most important part of the most important amend.

(3)
it’s compelled speech, which is a fundamental limit in the first amend.

(a)
thus, despite the fact that he’s a private sector employee, it seems that there is a sufficient public policy reason for protecting the employee under the 1st amend.

5.
Rulon Miller v. IBM (Cal. Ct. App. 1984) (p. 634) - ( was low-level marketing manager for (; she had a relationship w/ another employee which began before she was in managerial capacity.  The relationship was widely known at the company; the boyfriend then left the company and began working for a competitor.  When she was promoted her supervisors knew of the relationship but promoted her anyway; after getting a merit bonus, she is told that her relationship constituted conflict of interest and that she either had to end relationship or be fired.  She was given a week to consider, but the next day is told she is being transferred.  She brought wrongful discharge and IIED charges.

a.
court noted that implicit in at-will relationship is duty of fair dealing; this requires that if there is a company policy – which here there was regarding privacy – the employee must get the benefit of those policies.  

(
note: this is a K theory, which evolved from the implied K of the policies.  However, there was a tort COA for violation of duty of GF/FD, so this proceeding in tort which makes for greater damages (in K she can only get reliance damages)

(1)
here, in house memo from former chairman of the company had identified that the only off-the-job conduct that was important to the company was that which reduced the employee’s ability to perform job assignments, interferes w/ work of other employees, or affects the company’s reputation, and that action should be taken only when a legit. interest of the company was injured or jeopardized.

(2)
company also had policy re C/I, which included provision that employees must be free of any significant interest or association of their own or the family’s in competitors which might interfere w/ their judgment in the best interests of the company.

(a)
while the termination was based on this policy, it was shown that the policy did not prohibit romantic relationships.

b.
whether the C/I claim was pretext was jury question; however, it was clear that her position didn’t provide her access to sensitive information.  Regardless, the problem w/ making this a jury question is that if there is a conflict, by the time the jury decides the damage is done, so the company basically cannot protect itself.

(
note: the issue here was to what extent employers can regulate conduct outside the workplace.  Political affiliation, arrest records, etc., are generally protected, but it’s on a state by state basis.  

VII.
Occupational Safety and Health Act (OSHA)
A.
Overview

1.
Worker’s Safety vs. Workers Compensation

a.
Workers Safety (OSHA) – passed in 1970, is intended to prevent injury, but NOT remedy it.  One of the fundamental components of the act is that employers do NOT get notice of inspection.  They are expected to be in compliance.  It regulates ALL workplaces.

b.
Workers Compensation – no fault insurance scheme intended to remedy problems.  It’s very easy to get, and very hard to get out of in order to sue the employer in tort.  The amount of money available is intentionally limited to allow workers to recover and then get back to work.  It’s thus very hard to sue your employer.  These are state statutes.

2.
OSHA

a.
federal statute governing workplace safety, requires pre-inspection compliance.  There are some state OSHA statutes, which operate the same way.  Under the statute, there are two aspects which govern how an employer may be found in violation (there are monetary fines, and a requirement to abate the statute):

(1)
§ 5(a)(1) – general duty clause – “[each employer] shall furnish to each of his employees employment and a place of employment which are free from recognized hazards that are causing or are likely to cause death or serious physical harm to his employees.”  

(a)
This requires employer to provide workplace free of serious hazards. The hazard must be known; there no specific standard that goes along w/ it.  There are a lot of claims brought under this b/c there is often no specific regulation governing the violation – in fact, you can only use this when there is NO specific regulation under § 6(a)

(2)
§ 6(a) – specific regs. – this clause breaks down the specific hazards which are protected against under OSHA

b.
w/ respect to enforcement, there is no individual COA – employees cannot seek to bring an OSHA claim, only the govt. can.  However, individual employees can file for a writ of mandamus to compel the govt. to take action.  Moreover, employee can file a complaint w/ OSHA; they have a right to accompany OSHA officials on an inspection.

c.
OSHA offers are no damages – OSHA is in place to enforce regulations, not remedy violations 

d.
Under OSHA, employees may have right to not work b/c of unsafe conditions

(1)
the statute itself does not provide a right, so the employee basically must file a complaint and hope OSHA officials investigate quickly.  However, in  Whirlpool v. Marshall (U.S. 1980) the supreme court said if OSHA cannot get there fast enough the employees have a right not to work if there is a known risk of serious injury or death AND there is a good faith belief that this injury might occur.  There cannot just be a dispute.  

e.
There is also the issue of whether the employer can decide that conditions are unsafe for employees.  This generally CANNOT be done, b/c it would Title VII discrimination. Johnson Controls v. UAW (employer cannot prevent women from working in certain jobs which would involve lead exposure just b/c they were pregnant.)    However, under the ADA the employer may be able to prevent an employee from working if such work would pose serious risk of harm to other employees.  This also may be permissive if they would cause serious risk to themselves.

f.
Pepperidge Farm, Inc. (OSHD 1997) – issue was whether the general duty clause could apply to issues of ergonomics.  Court found that it could be used to address lifting and repetitive motion hazards.  It was noted that §5(a)(1) is implicated where:

(1)
a condition in the workplace presents hazard to employees;

(2)
the cited employee recognizes the hazard; 

(3)
the hazard is causing or likely to cause death or serious harm; and 

(4)
feasible means exist to eliminate or materially reduce the hazard.

3.
Workers Compensation
a.
statutes are intended to remedy injuries; they all pre-date OSHA.  The theory behind this program is that employees should be able to choose more dangerous conditions for higher pay.  However, it actually turns out that there really isn’t a premium for more dangerous jobs, b/c most of those jobs are low paying, little education required.

b.
this is a state insurance scheme, and the state statutes vary.  Employers pay the cost of insurance; the rate is higher the more the employer has claims against it.  Thus, there is incentive to reduce injuries.

c.
Workers comp. is expensive – OSHA gets a bad rap as very expensive, but workers comp. is about the same.  Lots of injuries are paid out, but often highly contested.

d.
it was originally intended to avoid use of lawyers, but they do play a role now – there are high admin. costs.  It was supposed to be quick, efficient and fair, but really much of the money goes to admin. costs, lawyers, insurance co.

e.
Workers comp. is a no-fault insurance scheme.  This means there is no need to prove intent, and no contributory negligence from the employee.  Rather, the employee simply must prove that there was an injury arising out of his or her employment.

f.
This is an exclusive remedy.  If you get workers comp., you’re not getting any more recovery (i.e. you cannot sue in tort).  The injury is compensable to the extent that it happened at the workplace.  To the extent that it was anticipated in that the workplace contributed to it, it is also compensable. 

g.
Independent contractors are not covered under this; only employees are.  This means that ICs can get out and thus have another COA – maybe tort suit.

h.
Occupational disease, where work is contributory but not sole factor, will also be considered for workers’ comp. claim.  However, employer has to take the employee as they find them – thus, out of shape, overweight, bad heart, etc., are still covered.

i.
Emotional distress also is a big area of claims; ED by itself is generally not compensable.  But where ED leads to physical injury, it is compensable.  This is b/c it is very difficult to prove ED, and as such this is the only way to recover. 

j.
There are often times where employees want out from the scheme, but it’s tough to be able to get out.  It depends on the statute, but generally intentional torts are excluded from coverage.  This means there must be an intent to injure to get nabbed under workers comp. scheme.

k.
two other ways to get to sue the employer:

(1)
employer fraudulently concealed something (again, this is excluded once you cash you workers’ comp.)

(2)
dual capacity injury – if your injured by a product the employer create 

IX.
Wrongful Discharge
A.
Overview

1.
This area gives meaning to the employment at-will relationship.  Most employees who are non-union or govt. employees are employees at will.  This means they have no protections from their employment context regarding termination.  This generally meant they could be terminated for any reason or no reason, which sounds very broad, but it’s actually limited by the principle that you can be terminated for any reason not in violation of law
a.
There is no requirement for good cause or just cause for termination, as there is in union settings.  There is a whole body of law defining “just cause,” which has to do w/ following procedures, etc.  It’s not an easy term to understand, but has been looked at as whether a reasonable man, taking into account all relevant circumstances, would find sufficient justification in the conduct of the employee to warrant discharge.  (p. 911)

b.
it’s also difficult to terminate govt. employees

c.
employment at will is the main method of employment.  Two ways to think about what the opposite of just cause could be:

(1)
one way of looking at the opposite would be termination only for just cause.

(2)
the other way of looking at the opposite would be employment via negotiated contract.

2.
Since the 1980s, courts have stepped in to provide protection that unions used to provide for employees.  Thus, now many employees can be protected from what appear to be “unjust” [NOT simply arbitrary] dismissals.

a.
the most common way for employees to seek a remedy is the common law tort of wrongful discharge for violation of public policy (some states treat this as a K claim)

(1)
under this tort, you can get punitive and compensatory damages

(2)
however, the employee CANNOT get their job back

b.
there are also contractual COAs, but recovery is limited to breach of K and lost wages, and there is an obligation to mitigate (seek new employment in the interim).  The employee is also entitled to reclaim their job (unlike in tort), though most often neither party wants the employee to go back to work.  There are two different types of contractual COAs:

(1)
explicit K

(2)
implied K (court implies a K based on statements in an employee handbook, etc.)

c.
third method of protecting employees is statutory

(1)
Mont. has a statute which permits dismissals only for “just cause,” but other than Montana, no other state has passed such a statute.

(2)
there are some statutory COAs, though (generally retaliatory – see Novosel)

(a)
can’t be fired for serving on a jury

(b)
can’t be fired for filing workers’ comp. claim

(c)
whistleblowing is also often protected

B.
Tort Causes of Action

1.
Gantt v. Sentry Insurance (Cal. 1992) (p. 914) - ( was hired by ( to be a sales manager.  While employed, one of his subordinates was subject to sexual harassment by a manager of another office; she complained to (.  ( supported the claim to his supervisors, but was ultimately demoted after testifying on her behalf to state investigator.  ( then brought constructive discharge claim.

a.
while Calif. had recognized tort of wrongful discharge in violation of public policy, courts have difficulty in determining where and how to draw the line b/w claims that genuinely involve matters of public policy and those that concern ordinary employer-employee disputes.  However, the state’s decisions had held that the policy in question must involve a matter that affects society at large rather than a purely person interest of (.  Moreover, a public policy claim is generally not recognized absent a statute or constitutional provision evidencing the policy in question.  Thus, claims for violation of public policy fall in one of four categories:

(1)
refusing to violate a statute;

(2)
performing a statutory obligation;

(3)
exercising statutory right or privilege; and

(4)
reporting an alleged violation of a statute of public importance.

b.
While states differ on whether to include non-legislative sources as the basis of public policy claims, court found that Calif. would be all inclusive – thus, any fundamental public policy could be the basis for the tort.  This can seemingly include common law and administrative regulations.

(
note: this entire case is dicta

2.
Murphy v. American Home Products (N.Y. 1983) (p. 920) - ( worked as accountant for ( for 23 years and is then fired.  He claims this was b/c he disclosed accounting improprieties of the company and b/c of his age.  ( asserts that N.Y. should recognize tort of wrongful discharge.

a.
Held: court refused to recognize the tort, noting that to do so would be contrary to at will rule.  Court said that this would have to be legislative enactment.

(
in general, for whistleblowers to be protected they must report to outside authority; otherwise it just seems like an internal dispute where the employee was trying to protect himself.  So ( above might not have really stated a COA anyway b/c he only reported internally.

3.
Gardner v. Loomis Armored Servs. (Wash. 1996) (H3 p. 1) - ( worked as guard and driver of armored car for (.  ( had policy which said drivers were forbidden from leaving truck unattended.  While making delivery to bank, ( saw bank manager run out of the bank being chased by a man w/ a knife.  She cried out for help, and seeing nobody in sight, ( jumped out of truck and eventually subdued the suspect.  ( was then fired for violating the policy of leaving the truck, and brought wrongful discharge suit.

a.
in determining whether clear mandate of public policy is violated, court should inquire whether the employer’s conduct contravenes the letter or the purpose of a const., statutory or regulatory provision or scheme.  Prior judicial decisions may also establish a PP.  

b.
Court laid out four elements of public policy tort case:

(1)
( must prove existence of clear PP;

(2)
( must prove that discouraging the conduct in which they engaged would jeopardize the PP;

(3)
( must prove that the PP-linked conduct caused the dismissal; and

(4)
( must not be able to offer an overriding justification for the dismissal.

c.
Application of the test 

(1)
( first argued a PP encouraging the assistance of law enforcement, but court rejected that b/c the statute does not apply unless officer requested assistance.  PP is not furthered by citizens jumping into every criminal situation.  ( also argued Good Samaritan PP, which the court reluctantly bought.  ( lastly argued fundamental PP of protecting human life, grounded in many cases and statutes.  The court liked this argument.

(2)
court applied factors of the test to these policies – here, ( was successful in rescuing (; if his termination was upheld it might discourage future similar conduct by employees.

(3)
( argued that regardless of the policy, causation was not proved b/c ( wasn’t terminated for getting involved in the situation, but rather for violating the policy.  Court rejects this, on the grounds that his violation of the policy was inextricably linked to his motive for leaving the truck.

(4)
( still argued that the rule was its justification for the dismissal.  The rule itself is in place to protect lives of the employees, b/c when the driver leaves the truck it severs his partner’s lifeline to safety and makes both more vulnerable to harm.  There is also the reason of the chance of robbers pulling a scheme to lure the driver out.

d.
Based on these factors, court balanced the interests and found that the policy of encouraging citizens to rescue others in life-threatening situations was certainly more important than the company’s work rule, and thus that the rule did not provide overwhelming justification for the termination.

(
note: it’s possible that if ( had not been successful in rescuing victim there is different result here 

4.
Brandon v. Anesthesia & Paint Mgmt. (7th Cir. 2002) (H3 p. 9) - ( discovers that his fellow doctors are falsifying Medicaid bills; he brings his attention to SHs, who soon after tell him his job performance is unsatisfactory and fire him.  He files suit alleging retaliatory discharge.  Issue on appeal was whether the discharge was in retaliation for activities which are protected by clearly mandated state public policy.

a.
Under the state statute (which is different than fed. False Claims Act) there was no requirement that the complaint be made to authorities; it only had to be made to employer.  It also didn’t require that the complaint be correct, just that there was GF belief.

b.
Court had to consider whether federal statutes (here, the FCA, among others) could provide a basis for state public policy.  The district court had held that it could not, basically saying that state public policy would not be concerned w/ defrauding of fed. govt.  Court of Appeals said there was clear state PP against its citizens violating federal law and state policy encouraged reporting of suspected violations.

c.
Court also addressed precedent which said retaliatory discharge claim could be rejected if there was alternative remedy to vindicate the discharge.  Here, the FCA allows the federal govt. to impose civil sanctions for violations of law, and allows qui tam suits.  However, for ( to bring FCA action he would have had to show that his actions were taken in furtherance of an FCA enforcement action.  But, as stated above, the state tort did not require that ( report the act to authorities, meaning he didn’t qualify for FCA claim.  It was possible that his actions would have supported an as yet to be filed FCA claim, meaning he still had COA under federal law.  Court nonetheless found for him.

(
note: public policy claim is supposed to be last resort, so if ( had possible other remedy he should have taken it.

C.
Contract Causes of Action

1.
Three Types of Contract Actions 

a.
express (written) employment contract.  Court interprets terms; they can be challenged under any traditional contract theories (unconstitutional, unconscionable, fraudulent, etc.)

b.
implied employment contract.  Can arise in two ways:

(1)
oral contract – very difficult to enforce

(2)
implied from written policies.  

(
when the court finds implied contracts it will also usually imply the terms.

c.
damages are limited to lost wages and there is duty to mitigate

2.
Implied Terms from Oral Contract
a.
Pugh v. Sees Candies (Cal. Ct. App. 1981) (p. 932) - ( works his way through co. for 32 years until he is a VP.  He is then fired w/o reason by the company.  He claimed that he had been told by the co. president when he started that if he was “loyal to the co. and did a good job his future would be secure.”  The company had practice of not terminating employees except for good cause.  ( alleged that he was fired for opposing a union contract.  He brought suit for breach of K.

(1)
Presumption of at will employment may be rebutted by evidence of express or implied agreement that the working relationship will continued for a fixed period of time.  It can also be an agreement that the relationship will continue indefinitely, pending occurrence of some “cause” for termination.  Such a K is enforceable even if employee is not limited, provided there is consideration – no mutuality need be present.  Moreover, the employee’s promise to render services is adequate consideration, though that was not important focus here.  

(2)
In determining whether there is implied in fact K, court considers variety of factors: personal policies or practices of employer; employee’s longevity of service, actions or communications by employer re continued employment, and industry practices.

(a)
Here, b/c ( was employed for a long time, had been promoted and commended on multiple occasions for his work, had not been criticized, and had assurances of employment, he showed enough to demonstrate implied in fact K.

3.
Implied Contract from Written Documents – Employee Handbooks and Manuals
a.
Woolley v. Hoffman La-Roche (N.J. 1985) (p. 938) - ( was hired by ( but didn’t have written employment K.  He is fired, and brings breach of K claim alleging that promises in an employee handbook created a K under which he could only be fired for cause and only after following certain procedures in the manual.   The manual contained an extensive section on termination for cause, but had nothing about termination w/o cause.

(1)
Claims of parties:

(a)
( claimed that to have such a K there had to be clear and definite intent of the parties to create K, agreement on essential terms and duration, and clear and convincing proof of the terms.  ( claimed there also must be consideration.  ( also claimed that when K is of indefinite duration it is actually employment at-will.

(b)
( claimed this was K of indefinite duration that could only be terminated for cause.

(2)
Held: the termination clause of the handbook could be found contractually enforceable, and that in general, such policies should be construed in accordance w/ reasonable expectations of the employees.  Court noted that the document purported to set forth Ts & Cs of employment and looked legitimate.  Court also noted that company’s ability to change the policy showed that it wanted to be able to keep it up to date.

(3)
Having construed this as a K, court dealt w/ whether there was consideration.  Court found that the policy was distributed voluntarily to the workforce, seeking no return promise.  It was thus reasonable to interpret it as seeking continued work from the employees, who were free to quit at any time.  The manual thus sought the formation of a unilateral K, w/ continued employment when they have no obligation to continue being the consideration given to the employer.  

(
note: the handbook may often be given as an inducement to get people to sign on at the company; it may also be used to offset lower wages.  This type of manual is not common anymore.   Also, not all handbooks create contractual rights; a prominent disclaimer in the handbook can remove the possibility of a handbook’s being construed as a K, though the disclaimer does NOT necessarily mean the handbook is not a K – it depends on whether the rest of the document is consistent w/ the disclaimer language. 

(
also: there was actually no proven reliance by (; the court said the handbook created reasonable expectations, but there was no evidence that ( did anything on his own to rely on the book.

b.
Asmus v. PacBell (Cal. 2000) (H3 – p. 16) - ( issued policy which said that all management employees would have job security through reassignment even if their present jobs were eliminated.  The policy was to be maintained as long as there was no change affecting (’s business plan.  ( then announced that changing market conditions were forcing it to revoke the policy; it replaced it w/ layoff policy that included generous severance and reassignment w/ enhanced pension benefits.  (s brought suit for breach of K.  Issue was whether the policy had been breached.

(1)
Court addressed this as a unilateral K, where employer gives employees employment security policy in exchange for employees’ loyalty.  In this situation, the employees’ promise to continue working is the consideration they are giving.  Thus, the court said they are Ks and not gifts, b/c the employees are foregoing opportunities to seek other jobs.  While the parties agreed this was a unilateral K, they did not agree on how it may be terminated: 

(a)
( said only b/c of material change

(b)
( argued it could do so after a reasonable time, as long as there was notice and no interference w/ pension.  This was based on law of other jurisdictions.  

(2)
(s argued to apply bilateral K principles, meaning that modification would require additional consideration and acceptance.  ( responded that this was a unilateral K which meant the above standards govern (reasonable time and notice); moreover, (s continued work after revocation of the policy was sufficient as acceptance of the modified unilateral K.

(3)
(s also claimed the K would be illusory if it could be unilaterally modified; court disagreed, noting that (s obtained benefits from the K while it was effective and that ( was obligated to follow it while it was in effect.  [(s probably had a good argument here – it does seem more like a gift than a K, so this does look illusory.  However, if it was a gift, the gift can be revoked until it vests.] 

(4)
(s lastly argued that the K was for specific duration until a specified event occurred, which had not happened.  Court disagreed again, noting that this was for indefinite duration b/c the event was not one that was ascertainable and could be measured in reasonable manner.  Therefore, the condition did not restrict modification as long as it was done in reasonable time.  Basically, this amounts to employment at will argument.

 4.
Implied Contracts – The Covenant of Good Faith and Fair Dealing (p. 947)

a.
Covenant of GF/FD (Restatement (2d) of Contracts § 205) obligates each party to a K to refrain from injuring in any way the other’s right to receive benefits from the K.  While it seems like a good way to collate all the COAs under wrongful discharge, it has it’s problems. . .

b.
Fortune v. National Cash Register (Mass. 1977) (p. 947) - ( worked as salesman for ( under terminable at will “salesman contract.”  He was to receive weekly salary plus bonuses for sales made in his territory.  After negotiating big deal for the company, ( gets termination notice; he convinces ( to let him stay on and thus gets some of his bonus money.  He is later asked to retire, and when he refuses, he is fired.  He thus didn’t get any further bonus money, and brought suit to recover that money he claimed was due.

(1)
( alleged that this was bad faith termination which was a breach of his employment at will K.  ( argued that this was employment at will, meaning no cause was necessary to terminate and that under the K ( had received the payments he was entitled to.

(2)
Held: For (.  The K contained implied covenant of good faith and fair dealing, and a termination not made in good faith constitutes breach of K.

(a)
court notes that employer has need for large amount of control over its work force, but where it’s paying commissions for work performed the decision to terminate should be made in good faith.

(b)
( also argued that by agreeing to stay on after getting termination notice ( had waived his right to the bonus b/c he knew he wasn’t getting it; court disagrees and says that ( was at (’s mercy.

(
note: most jurisdictions have rejected this doctrine based on employment at will, which says you can fire someone for any reason, even a bad one, and is thus inherently inconsistent w/ the duty of GF/FD.  (The wrongful discharge in violation of public policy was not around at this time – that would be the more likely COA if this case were tried today (policy in maybe a wage payment statute or ERISA).

c.
Foley v. Interactive Data Corp. (Calif. 1988) (p. 953) - ( worked as assistant product manager for (; when hired, he signed non-compete agreement, which did not place any limitations on the grounds for which ( could be terminated.  ( also had published “termination guidelines” which set forth pretermination procedure; ( claimed he thus believed he would not be terminated except for good cause.  ( is then terminated by a new supervisor, who ( had reported to his old supervisor was being investigated by the FBI for embezzlement.  ( brought suit alleging wrongful termination in violating of public policy, tortious breach of implied covenant of GF/FD.

(1)
public policy for wrongful term. claim was based on legal duty to be whistle-blower to management; court rejected on grounds that if the duty only benefits the private interests of the employer then no public policy is implicated. 

(2)
issue on breach of GF/FD was remedies, b/c GF/FD had traditionally only been applied to Ks, where damages were for restoration of injured party rather than punishment of breaching party.  The court noted that in the instance of insurance Ks courts have found that the implied GF/FD covenant can lead to tort remedies:

(a)
court noted that in insurance Ks the relationship b/w the parties is unbalanced, in that insurer has better bargaining power.  The key is that when an insurer refuses to pay a claim, the insured cannot turn to the marketplace to find another insurer willing to pay for the loss already incurred.  It is especially important given that insurers perform “quasi-public” service, as their services affect the public interest

(
IMPORTANT: Selmi disagreed here, saying that if insurer won’t pay when it is supposed to the insured can still sue, just as the employee can

(b)
court distinguishes this from the employer-employee relationship – in that relationship, the wrongfully discharged employee can (and must, in order to mitigate damages) find alternative employment.  Moreover, the employer is not providing a public service.  Lastly, the court notes that while there is financial disincentive for insurers to pay on claims, it is to the employer’s benefit to retain good employees, and the employer must pay someone to get what work it has done, meaning there is less inherent tension b/w the parties in employment context.

(
IMPORTANT: Selmi disagrees here, too – insurer does have financial incentive to pay b/c people will be less attracted to the business if it doesn’t, just like w/ employers

(2)
based on the above, court concluded that employment relationship was not the same as insurer-insured, and thus does not extend the tort remedy to the employment relationship.

(
note: this is important b/c Calif. was responsible for much of employment law, so thus basically shut the door on this COA.

(3)
Dissent: railed on the point that employer was not providing public service – after all, to be able to afford insurance you need a job.

D.
Statutory Causes of Action

1.
Whistleblowing – while this can generally come under the tort COA for wrongful discharge in violation of PP, most states have enacted statutes protecting it.

a.
Scope of Coverage: statutes may extend protection to violation of federal as well as state laws; co-worker misconduct is likely to be covered.  (NY is very narrow, requiring specific danger to public safety or health).

b.
Protected Class: basically any employee at any level can challenge termination for whistle-blowing.

c.
Scienter Requirement: statutes usually require reasonably belief that illegality occurred.

d.
Exhaustion of Internal remedies: depends on state, but often you must address the matter internally before taking it public, though generally the COA will not arise unless you are terminated for reporting to outside agency.

e.
Remedies: damages, attorneys fees and sometimes reinstatement

e.
Federal Laws: under the FCA, employees can sue employers who present false or fraudulent claims to the govt., and can get decent money out of it.  Under these suits the activity does have to be publicly disclosed.

2.
Roach v. TRW, Inc. (N.J. 2000) (H3 p. 26) - ( was military defense contractor; (, a former Army intelligence officer, was hired to protect (’s secrets and helped develop (’s code of conduct.  He then gets marketing position at the company, and while in that position is told that his supervisors have violated code of conduct.  He investigates and believes the allegations are true and as such reports the conduct to his supervisor.  The supervisor doesn’t follow procedure, but instead reports the complaint to the individuals themselves.  Supervisors confront (, and the work environment deteriorates for him; he is eventually terminated, though he had bad evaluations.  He brings claim under state whistle-blowing statute.  Jury found for (; ct. appeals reversed on grounds that the statute did not protect complaints about co-employee’s actions which harmed only the employer.

a.
Held: SC reverses.  Court finds that the statute says employee may not be subject to retaliatory action which he reasonably believes violates clear mandate of public policy.  This is in place to encourage complaints, and the legislature did not intend to require that the complaints always involve violations of defined public policy.

X.
Restrictive Covenants
A.
Overview

1.
Non-compete agreements are generally restrictive in two ways:

a.
deprives the market of competition – this seems inherently unfair b/c other forms of competition are permitted

b.
they may prevent employees from getting a job in their chosen profession, thus stopping them from earning a living.

2.
Most states use reasonableness test, though there are some exceptions:

a.
Calif. does not recognize restrictive covenants, though but the law does allow you to prohibit the employee from soliciting your customers and from taking your trade secrets

3.
Courts have also become more amenable to restrictive covenants b/c they are contracts, and there thus is generally consideration for them.  Moreover, they are normally for management-level employees, so there is some question of why these people need protection – the employees were in a strong bargaining position and thus knew what they were doing.  There are some cases where there are non-competes on low level employees, but those are often unenforceable b/c those employees don’t have access to important info

4.
Two components of Restrictive Covenants:

a.
Must be reasonable in time and geography:

(1)
time: most are 12-18 months; there are exceptional ones which are permanent.

(2)
geography: more tricky w/ evolution of e-business.  

b.
Must also be protecting legitimate business interest of employer, 

(1)
it is not legitimate to protect against competition

(2)
must balance interests of parties – often litigated at PI stage

5.
Most courts have found that it doesn’t matter if you were fired when determining whether to uphold a non-compete clause.  

6.
Courts are also split over issue of whether it is a public policy tort to refuse to sign a restrictive covenant. 

B.
Future Employment

1.
BDO Seidman v. Hirshberg (N.Y. 1999) (H3 p. 38) - Δ was manager at π, an accounting firm.  He signed management agreement which said that if he served any former client of π w/in 18 mos. of leaving π that he would compensate π for loss and damages suffered.  He resigns and starts his own accounting business, taking some of the customers w/ him, and π sued under the agreement.  Δ defended that many of these were his clients that he’d brought to the company.

a.
Court finds that the agreement is not per se unlawful but must be carefully scrutinized.  The standard for such a covenant is that it is reasonable only if it (1) is no greater than is required for protection of the employer’s legit. interest, (2) does not impose undue hardship on employee, and (3) is not injurious to the public. 

(1)
court notes that while broad restraints are usually frowned upon, it is more likely to permit them w/ respect to professionals b/c they provide “unique or extraordinary” services.  π tried to assert that accounting was such a learned profession, and while the court agreed, it found here that the reasons for the covenant did not have to do w/ the unique and extraordinary aspects of the profession b/c it covered broad area of competition and did not cover Δ’s unique skills (b/c he was permitted to use them, but had to pay to do so).

b.
Held: the agreement is overbroad.  While π claimed it was trying to protect client base, the court found that an employee can compete for clients as long as he doesn’t use unfair methods.  

(1)
However, employer does have legit. interest in preventing employees from exploiting the goodwill of a customer that was created at the employer’s expense.  Court thus finds that there is legit. interest in protecting the relationships Δ acquired through his performance of services for π; likewise, Δ should not have to pay for those clients he brought to the company who came b/c of his efforts which were not supported by Δ – the goodwill of those clients was not acquired through expenditure of π’s resources.

c.
Court imposes partial enforcement – it says that if the employer has demonstrated that the agreement was not coercive but rather created to protect legit. interest, the parts that are overbroad will be re-written.  This is controversial b/c it could encourage employers to write extremely overbroad agreements w/ the hope that they’ll just be narrowed.

2.
Outsource Int’l v. Barton (7th Cir. 1999) (H3 p. 50) – π is temp. agency; Δ worked for π and signed employment agreement w/ confidentiality and non-compete clauses which were valid for one year after he left the company.  Clause restricted him from working in similar line of business w/in radius of 25 miles from π.  He resigns and opens his own temp. agency 12 miles away, hiring former employees of π.  π sought injunctive relief, which the court granted.  Δ appealed, admitting that he’d violated the agreement but arguing that it was unenforceable.

a.
test for NCA was whether the terms are reasonable and necessary to protect legit. business interest of employer.  Legit. business interests were recognized where: (1) employer had near-permanent customer relationships and but for the employer employee would not have had relationships w/ those customers; and (2) where former employee had access to trade secrets or confidential info which he tried to use for his own benefit.

(1)
Held: for π under both tests:

(a)
here, near-permanence was judged by the nature of the business, which the court said is absent where the nature of the business would not engender customer loyalty.  Since here, although customers might use multiple temp agencies, the court found that π had name recognition which pointed to dependability and prominence, and thus that the relationships could be considered near-permanent.  Court also noted that “but for” test was also met b/c π added substantial value to the product Δ was selling.

(b)
on confidential info, the court found that the speed in which Δ got his business going was indicative of his using π’s techniques and info re cost and price figures.  The record showed that π put a lot of work into developing its work force and maintained classified files.  Thus, 

(2)
Dissent: Posner – while the decision seems just b/c of Δ’s conduct (and he likes NCAs), the Illinois courts would not uphold the K b/c it is hostile to non-compete agreements.  He notes that they are used to protect trade secrets and investment in employee’s human capital (e.g. training that employee could use against employer).  However, here Δ had not stolen trade secrets and had not stolen customers – the customer lists were not classified, and he obtained customers through advertising.  More importantly, workers register w/ multiple agencies and other temp. agencies are competing for the same workers.  Thus, under the Illinois test the agreement should have failed.

3.
 KGB, Inc. v. Giannoulas (Cal. Ct. App. 1980) (p. 1030) – π is radio station and Δ’s former employer; Δ worked for π as the “Chicken Man,” wearing a chicken suit w/ π’s logo and performing crazy antics at Padres baseball games.  The Chicken Man was cool, and everybody loved him.  He signed employment K which prevented him from wearing any chicken suits and when he quits Δ files for injunction.  Δ defended on grounds that this was his right to make a living.

a.
court notes that Calif. public policy looks down on restraints to earn a living.  It notes that states which do permit them require them to be reasonable, and that there must be injury to the employer.  

(1)
as injury π alleged unfair competition.  Court rejects this, saying there was no unfair competition b/c Δ was not trying to palm off the fruits of π’s labor as that of his own.  While it was possible that π had put some work into the chicken man routine, the court found that the spontaneity of the act showed that the moves and antics were solely the work of Δ.

(2)
court also noted that the K did not give π a monopoly over chicken suits, but rather only prohibited Δ from using the chicken w/ its logo (which he was not doing).  Moreover, the court analogizes to actors and actresses owning their characters and finds Δ owns the act.

(
note: there wasn’t really a K; the sides were fighting about who owned the act.  While π alleged it could put anyone in the suit, it was paying Δ a lot to do his act.  Likewise, it’s questionable whether Δ would have been anything w/o the chicken suit. 

C.
Trade Secrets

1.
Uniform Trade Secrets Act of 1979

a.
§ 1.  Definitions.  

b.
§ 2.  Injunctive Relief.  Misappropriation may be enjoined.  Injunction will be terminated when trade secret has ceased to exist . . .

c.
§ 3.  Damages.  In addition to injunctive relief, a pl may recover damages for actual loss caused by misappropriation.  If willful and malicious, ct may award exemplary damages.

2.
Background
a.
Three ways trade secrets may be protected:

(1)
Statute

(2)
Common-law

(3)
Notion of Inevitable Disclosure – don’t want to wait until someone discloses it, want to catch it beforehand.  Also important because often the confidentiality agreement is insufficient -- all people will pledge not to violate trade secrets, thus need to catch it before it happens.  Inevitable disclosure may be unconscious.  

b.
Purpose of protecting trade secrets:  Encourage innovation by allowing them to “rightful” profits; encourage dissemination of info within the firm; and offer additional protections where other protections don’t exist (such as copyright or patent). 

c.
Note, not a trade secret if it can be discovered through reverse engineering.   

d.
Customer lists generally held as trade secrets only when they are not readily ascertainable or accessible to others.

3.
SI Handling Systems v. Heisley (3d Cir. 1985) (p. 1041) – π designed system to move materials through warehouses; it sought products which would benefit from use of its system which itself was not the subject of trade secrets.  Δ worked for π as president, and leaves to form his own company, and a couple of high-level employees of π come work for him.  His company then began developing competing product, and π sued.

a.
to get trade secret protection, π must show:

(1)
the info. in question constitutes trade secret

(2)
it was of value to employer and important in conduct of his business

(3)
by reason of discovery and ownership π had right to use and enjoyment of the product

(4)
secret was communicated to Δ while in position of trust and confidence under such circumstances as make it inequitable for him to disclose to others or to make use of it himself.

b.
here, the issue related to (1) above – whether there were trade secrets.  Trade secrets need not be novel but they must be secret – if it can be reverse-engineered it does not qualify.  Also does not include an individual’s skill and mental ability or other knowledge obtained in course of employment.  Here, some of the things were trade secrets and others were not.  

4.
Pepsico v. Redmond (7th Cir. 1995) (H3 p. 57) Δ worked for π as manager in division re All Sport; he had access to inside info and trade secrets and thus signed confidentiality agreement that he would not disclose confidential use of information relating to π’s business.  Quaker then makes him offer to work for them in their Gatorade division.  He accepts, and π filed for TRO.

a.
π alleged Δ had access to its marketing information and financial goals, which were highly confidential.  It argued that this info would inevitably be disclosed to his new employer where he would have input on its pricing plans and marketing strategies.  Δ countered that his role in marketing would be to implement Quaker’s pre-existing plans.  He also had signed confidentiality agreement w/ Δ which said he couldn’t disclose confidential info. belonging to others.

b.
state statute prohibited actual or threatened misappropriation of a trade secret.  It was agreed that the info in question were trade secrets, so question was of misappropriation.  This was case of threatened misappropriation, which court said was hard to quantify but finds that π can prove its claim by showing that misappropriation is inevitable.  π contended that Δ could not help but rely on π’s info in his new job, and court agreed.   

XI.
Retirement
A.
Age Discrimination
1.
ADEA – passed in 1968; has been amended.  It regulates retirement through age discrimination.  It applies to anyone over 40, but there are provisions explicitly about retirement which applies to people in 50s and 60s

a.
under the statute, mandatory retirement is forbidden.  There used to be mandatory retirement for people like professors, police, firefighters – now, under the statute, you can basically pay someone to retire, and can get them to retire earlier by paying them more under OWBPA in return for waiver of right to bring ADEA claim.

b.
BFOQ does apply, thus employers can have mandatory retirement if the employer can show that age is a legit. occupational qualification.  This is very difficult to establish ( the only place where it is really seen is airline pilots.  There is a two prong test:

(1) have to show that age was being used as a valid proxy; AND 

(2) that it’s not possible to do an individual assessment for each person.

(
if these are met, you can force retirement, but it’s tough

c.
Affirmative defense – employer can defend ADEA claim if it can show that a factor other than age that led to the termination.  Length of service is not automatically to be treated as age-based discrimination.

d.
Damages: are higher under the ADEA than under ERISA ( the hardest cases are where the person is younger, cheaper and equally qualified.

(1)
ADEA cases are often the most lucrative.  πs can recover front pay, which are lost future damages, whereas under other statutes you usually only get back pay.  Also, juries are more sympathetic to them.

(2)
moreover, these are the cases in which you are most likely to get direct evidence b/c often when employers find the need to make cuts they will actually say “let’s get rid of the old people” b/c they think they can do it.

e.
It’s questionable whether you can bring a disparate impact case under the ADEA

2.
Older Workers Benefits Protection Act (OWBPA) § 626(f) – definition of waiver: 

a.
an individual may not waive any right or claim under this section unless such waiver is knowing and voluntary.  A waiver cannot be knowing and voluntary unless, at a minimum:

(1)
the waiver is part of an agreement and is written in a way to be understood by average individual eligible to participate

(2)
waiver specifically refers to rights arising under the statute

(3)
individual does not waive rights or claims which may arise after date of waiver

(4)
individual gets consideration in exchange for the waiver

(5)
individual is advised to consult w/ attorney before signing waiver

(6)
individual is given 21 days to consider the agreement

(7) individual is given 7 days following execution of the agreement to revoke 
b.
See Carr v. Armstrong Air Conditioning, Inc. (N.D. Ohio 1993) (p. 1159) – π worked for Δ for 29 years and received severance package in exchange for termination; he claimed he was wrongfully terminated for his age.  

(1)
Held: agreement violated OWBPA.  The waiver was not voluntary since it violated several of the above provisions.  Moreover, π need not tender back the benefits he received to proceed.  However, he would have to tender back if he wanted to proceed w/ his state law claims for fraud.

B.
Pensions

1.
Overview

a.
regulated by ERISA – both DOL and IRS have jurisdiction.  ERISA retirement provisions are more extensive than the health benefits provisions – it is very extensively regulated.

b.
there is no requirement that employers provide pension; but ERISA says if you are going to provide them these requirements dictate how you do it

(1)
pensions developed in the 1940s-50s when companies didn’t have as much to pay out so they did this instead.  And it was one of those things where when one big employer started doing it, they all had to do it.  Smaller employers are not as likely to have them

(2)
they also create good tax benefits 

c.
Three kinds of pensions:

(1)
Social Security – still provides most money for retired people today; has been displaced by private pension plans 

(2)
Defined Benefit Plan – used to be the most common plan.  If you retired at a certain age you were guaranteed a certain level of income.  

(a)
These are thus legitimate risk for employer, b/c the employer must invest in a way to guarantee that the money will be there.  This could be profitable since the specific return is promised, and anything that is made above that is kept by the employer.  

(3)
Defined Contribution Plan – you put in the money on your own; benefits will depend on how well you manage it.  Most employers are switching to these for various reasons:

(a)
the employer has no financial risk w/ respect to this, as they do w/ the defined benefit plans b/c they don’t have to guarantee that you’ll have the money 

d.
DOL does have some monitoring power over this – the fed. govt. will insure plans in case they go bankrupt

2.
Fiduciary Duties
a.
all plans are subject to FDs – the trustee of the plan has FDs to the beneficiaries.  When litigated, one of the biggest questions is whether the person is a fiduciary.  Plan fiduciaries have two primary obligations: 

(1)
must act exclusively in the best interests of the beneficiaries 
(2)
prudent person rule – have to invest wisely, consistent w/ general investment principles.  This means the investment must be in a diversified portfolio, not speculative.  Funds should be reasonable, low risk.

b.
Donovan v. Bierwirth (U.S. 1982) (p. 1197) – Hostile takeover of Grumman by LTV.  One of the largest holders of Grumman stock was the pension plan.  Issues that fiduciaries considered: 1) should the pension plan tender its shares, and 2) whether they should buy additional shares to defeat the tender offer.

(1)
Held:  Breach of FD.  Said it was a self-defeating proposition.  If they defeated the tender offer, then price of shares were going to go down.  Separate incentive that company didn’t want to be taken over.  
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