Employment Outline

Introduction

· Employment law: relationship b/t individual employees (not collectivized) vis-à-vis their ‘er. 

· Fundamental question: how much regulation should there be? 

· Protective legislation against discrimination (more?)

· Inequity in employment, bargaining relationship (( collectivizing; unionizing)

· Governmental micromanagement of ‘ment relationship
· Gives rise to too much litigation

· Timidity on part of management afraid to take

· Leads to an inefficiency in the workplace; less of a competitor of world economy; 

· Sources of employment law:

· Ks 
· Individual
· Collective  - bargaining agreements b/t ‘ees and unions: Note that in private sector unionization is now less, but in public sector it remains strong

· State statutes

· Federal statutes -  patchwork of protection

· Discrimination statutes: ADA, ADEA, Title VII

· Protective legislation: e.g. OSHA guarantees a safe workplace, FLSA guarantees min wages, max hours, overtime, Mine Safety Act

· Common law - judge-made exceptions to the old common law employment at will doctrine, i.e. protection against discipline and discharge

· US Constitution

· Esp w/ respect to public ‘ees. 

· Substantive and procedural

· E.g. const right to express yourself; gov’t employer can’t fire w/o granting you a hearing right.

Public employees and Constitutional Rights
· If the Gov’t as employer (State action) ( Constitutional constraints 

· First Amendment
· Fourth Amendment
· Substantive due process “liberty interest”
· Right of privacy enshrined in penumbra of our Constitution
· Balancing: gov’tal employers’ right to some order at the workplace and ees’ constitutional right to speak freely.  Burden is on gov’t employer if it wishes to impose restrictions on constitutional rights to show how it impairs gov’t mission.
· Modern cases: balancing b/t Rutan and McAuliffe
· Von Raab (4th amend right to be free from unreasonable searches)
· Tucker (1st Amend right to free exercise of religion & free speech – religious disc)
· Shahar (1st Amend right to free association – sex orient disc)
· Kelley v. Johnson (1st Amend right to freedom of expression – work conditions of grooming)
· Vega Rodriguez (4th Amend right to privacy, freedom from unreasonable searches, work conditions of surveillance)
· Reinken v. McPherson (1st Amendment right to free speech, political statements)
· Preliminary cases

· McAuliffe (1892) (not law, historic prologue)

1. Law forbidding police officers from engaging in political activity, even away from the workplace violates constitutional right to engage in political activities (1st amendment)

2. Holmes: “you may have a constitutional right to speak freely, but you don’t have a constitutional right to be a police officer, as my employee.”

3. Significance: takes gov’t employment equates to a waiver of constitutional rights. 
· Rutan (1990)

1. Violative of 1st Amendment for gov’t to preclude ppl of one political persuasion from holding non-policy-making jobs, i.e. clerical jobs ( SS. SCT outlaws political patronage system.
2. Opposite extreme from McAuliffe. “what the gov’t can’t do directly, it cannot do indirectly.” 
4th Amendment right to be free from unreas searches, privacy – ee must have a reasonable expectation of privacy that is not outweighed by compelling govt interest.
1. Reasonable expectation of privacy?

· Using the naked eye; when camera is like supervisor watching you at all times while on the job, uncomfortable maybe, but not unconstitutional. 
· No expectation of privacy if ‘er search of ‘ee locker when ‘er lets ‘ee know at time of application that ‘er reserves right to go in locker. 
· Where camera follows you into restroom, more of a reasonable expectation of privacy. 
· Yes in Von Raab b/c urinalysis but diminished expectation b/c nature of job
2. Special needs: Gov’t need to do an unreasonable search must be sufficiently compelling. 

3. Reasonableness: balance two interests to determine whether impractical to require a warrant or some level of individualized suspicion 

· No individualized suspicion ok. Von Raab  Not violates 4th b/c US Customs interest to require a urinalysis compelling for two positions as they are not ordinary law enforcement, despite that gov’t hasn’t shown any instance of drug problems - particularly sensitive positions of drug interdiction + firearms.  It does violate the 4th to testing of applicants for positions requiring incumbent to handle classified materials.
· No reasonable expectation of privacy. Vega Rodriguez Video monitoring of ‘ee workplace in open area is not a 4th Amendment violation, i.e. an illegal search, b/c ‘ee don’t have a reasonable expectation of privacy in covered work area that is open and undifferentiated; no cubicles; one big open space.

· Enforcement of OSHA - no warrantless searches to make sure ‘er providing safe conditions at workplace unless in 3 exceptions: (1) Firearms (2) Alcohol (3) Anything that needs a license and that historically has been intensely regulated, e.g. mining. DOL can get ex parte warrant w/o showing probable cause if a neutral 3d party magistrate approves warrant upon a showing of reasonable suspicion. Preserves element of surprise
First Amendment

· Pickering balancing: Burden on gov’t to show that Gov’t interests outweigh those of the employees.  
· Interest in ee: 
· For broad ban on group speech, interests of potential audiences and of present and future ‘ees in a broad range of expression. Tucker.
· Free speech ‘ees interest as a citizen in ability to speak freely on matters of public concern

a. Heinousness of the remark irrelevant
b. E.g. protected even if talking about fortune of 9/11. 
· Gov’t interest: necessary adverse impact on the actual operation of Gov’t.; State’s interest in promoting gov’t services - efficiency of office. Relevant factors
· Reaction of coworkers – mere disagreement not enough, must be disruptive
· Disrupted workplace – did remark interfere w/ or give rise to hostility in workplace 
· Greater protection for lower-level ‘ees, clerical, b/c gov’t interest not as strong. 
· NOT relevant - merely disagreement w/ political opinion not a good reason for discharge, and makes discharge unlawful.

· Freedom of religion and speech – Pickering. Tucker: computer analyst at Dep’t of Ed in Cali
· Religious advocacy, i.e. prosthalatize in favor of religious beliefs 

· Cannot be prohibited during non-work time, even in work place, despite that it could give rise to disruptions at work place, and despite complaints

· Cannot only prohibit religious talk. Subject-matter restriction; droad and comprehensive encompassing other speech might fly.
· Display religious symbols at desk and on clothes cannot be prohibited b/c no State interest in preventing establishment of religion if public doesn’t see it, offending public, or leading public to believe affiliation of gov’t. Must be likelihood that coerced or endorsed by the state.

· Display religious artifacts on walls can be prohibited b/c it is property of the gov’t ‘er if acting on nondiscrim basis, not content-based, can tell ‘ee to take down these displays.  Also employee bulletin board: less restrictive means.
· Right to association – Pickering. 
· Shahar. Regulating activities outside the workplace. Revocation of Shahar’s employment offer by AG of Georgia b/c of her nonsecret marriage to another woman is constitutional. 
· Shahar’s interest in associational rights occurred in non-employment related context, not criminal, and do not hinder ability to perform duties, and not done in an attempt to make a political statement. She didn’t keep them low key and they do not outweigh 
· Gov’t interest in maintaining a functioning office and enforcing the laws - special position of law enforcement and significance of public perception. AG Office embroiled in controversial homosexual litigation and public would be confusion regarding elected AG’s attitude on same-sex and related issues – ct defer to AG’s judgment on public perception; also disruption of office, loss of moral; 
· McMullen: employee’s 1st Amendment interest in an off-duty statement that he was employed by sheriff’s office and also was a recruiter for KKK was outweighed by sheriff’s interest in esprit de corps and credibility in community sheriff policed. 

· Rule: Governmental employees that make policy can be discriminated against based on point of view.
· Free speech. Reinken v. McPherson. ‘Ee statement, upon hearing assassination attempt on pres, blurted “I hope they get Prez next time,” is protected free speech. It comments on a matter of public concern. Note: if it gave rise to disruption in workplace, it may be different outcome of case.

· 14th SPD “liberty interest in personal appearance” – Rational basis  
· Rational Basis test: П-'ee has burden to show there is no rational connection b/t infringement and gov’t goal. 

· Gov’t can impose a uniform requirement under Constitution. Kelley v. Johnson Upholding police dep’t order establishing hair-grooming standards for hair and facial hair length b/c rationally related to esprit de corps, of a quasi military institution. can also insist on uniform appearance among police officers. 

· Assumption: “liberty” interest w/I 14th in matters of personal appearance

· Distinction b/t gov’t regulating citizenry at large and its ‘ees
· Hatch Act of 1939
· Conferred greater rights on public employees to engage in partisan political activities. 

· Imposed on state and local gov’ts due to perceived abuses of political system as to power of incumbents who had been elected by that political system

· Merit Service Protection Board (MSPB) - embraces merit system, by use of competitive exams in selection and promotion of ‘ees.
Unions & Collective bargaining
· When ‘ee rep by a union, 
· Employer must deal exclusively w/ Union. 
· Employee must deal exclusively w/ Union - ‘ee cannot aggrieve individually about a matter to employer
· NLRA aka 1935 Wagner Act
· Declared it policy of US to encourage collective bargaining

· Established NLRB (board) to regulate

· Prohibited various unfair labor practices 
· Notifying INS to come get undoc workers for an unlawful motive

· Employees have a right to:

· Engage in concerted activity, i.e. helping w/ sexual harassment claims. Federal claim

· Walkout to protest terms and conditions of employment, § 7

· Unionize 

· Discharge for exercising NLRA statutory right is a wrongful discharge

· Undocumented workers covered by NLRAs

1. They have a right to unionize.

2. ‘er fires undoc worker for that reason, discharge of ‘ee is an unfair labor practice.

3. Unfair labor practice that violates NLRB for ‘er to notify INS to come and get them for an unlawful motive
· BUT, remedy – 
1. NO reinstatement or backpay. 
2. ONLY cease and desist order - ‘er required to post a notice that it did something unlawful (inadequate b/c will not revive union campaign) due to IRCA
· Hoffman Plastics (2002). Hoffman cannot be ordered to offer reinstatement and backpay for violating the NLRA by unlawfully discharging Castro, an undocumented worker who made false statements to gain employment in violation of IRCA, to rid itself of union supporters.
· NLRB protects nonunionized employees. Washington Aluminium. 
· Protesting Terms and Conditions of work - right of ees to engage in a walkout (NLRB, also protects nonunionized ees)

· Terms and conditions = wages, hours, working conditions. ‘Ees can strike.

· Fact they didn’t try a more peaceable means initially to correct problem didn’t take away right to engage in a walkout for a subjectively good faith reason. 
· Whether ‘ees are right, wrong, reasonable in perception of temperature irrelevant. Act protects even unreasonable demands.
· Washington Aluminum. Ees wrongfully terminated for engaging in a strike to protest too cold condition of work. Must reinstate and pay losses from firing. Walkout was concerted protected activity under NLRB even when non-union activity, other concerted protected activity for even when an ‘ee is without a union.
· Union right to info, including actual visitations and access to workplace.  Am. National. 

· A statutory, NLRA, right in addition to any contractual right based on grievance allocation - NLRA information  rights apply to gathering info on unsafe conditions, e.g. machinery becoming too hot, before contract is signed and after contract is signed to ensnure compliance
· If it is a contractual right and a statutory right, the choice of forum is for the Union. 

· If union goes to NLRB w/ statutory right, Board will entertain info cases even though there is another forum under k and not defer to labor arbitration.

· Er’s defense of right to protect trade secrets – Board’s position is that where ‘er asserts and shows confidentiality privilege, it has to do more than assert privilege; good faith obligation to seek out alternatives, e.g. confidentiality agreement b/t ‘er and ‘ees, independent safety expert visit workplace. 

· Parties supposed to negotiate and reach an accommodation. In theory, if can’t reach an alternative accommodation, the Board will do so. Usually however they can reach and acceptable compromise
· Choice of forum - When ee has contractual and statutory claims that discharge is improper. Ex: collective bargaining K saying discharges only for “just cause” and race isn’t a “just cause” due to statutory claim under title 7. Line drawn b/t union and individual promises to use arbitral process. 
· Union promise doesn’t foreclose statutory claims under Title 7.  
1. Gardener v. Denver: where ‘ee first goes k’ually and uses union grievance arb process, and loses, mere fact that lost k’al claim doesn’t foreclose statutory claim under title 7. Give a second bite at the apple due to Title 7: congressional intent. 

2. Wright (unionized ‘ee doesn’t lose individual Title 7 right)

· Unionized ‘ee does not give up right to complain about racial discrimination individually after Union loses Title 7 claim before arbitrator; second bit at the apple. Waiver of federal judicial forum to review statutorily protected right must be clear and unmistakable. Significance: Public law intrusion to employment relationship.

· General arbitration clause in a collective bargaining agreement (CBA) does not require ee to use arbitration procedure for alleged violation of ADA. Pesumption of arb doesn’t extend to federal statutes, only to terms of CBA

· Individual’s promise does.  Gilmer. Where ‘ee is bound by k’al arb, indiv may not go another route

· No preemption. § 301 NLRA federal law does not preempts state claim of retaliatory discharge. Lingle. State claim of retaliatory discharge in state court could exist independently when §301 suit brought to enforce collective bargaining K for “just cause.”
· Unions are now on downhill slide

 The Hiring Process – pre-offer stage
· Title 7 – 

· No inference of disparate treatment under Title 7 can be drawn from word-of-mouth recruitment. Consolidated Service (1993)

· Reasoning: costless, passive, and effective in producing a good work force. If ‘er is member of an ethnic community, especially an immigrant one, this hiring is likely to result in perpetuation of an ethnically imbalanced work force. 

· Holding: no intentional discrimination where Mr. Hwang hired 81% Koreans and used word of mouth hiring. 
· Job offer – prudent not to inquire about where potential ‘ee is from, national origin, documented status, due to Title 7

· IRCA (Immigration Reform and Control Act) of 1986: Prohibits all ‘ers from hiring undocumented workers and provides civil penalties. 

· ‘Er will be said to violate immigration law only if it knowingly hires undocumented workers - constructive knowledge standard is high, sparingly applied, construed to mean willful blindness and not should have known.

· Collins v. INS. Sizzler did not have constructive knowledge that Rodriguez was an alien not authorized to work in the US and SSN card was forged where Soto looked at face of docs and copied info from them onto Form I-9 but did not look at back of SS card, nor compare it w/ example in INS handbook, and even though Rodriguez was spelled Rodriquez. 
· Ex: Constructive knowledge found where INS visited ‘er’s plant and notified ‘er that certain ‘ee suspected unlawful aliens and ‘er did not take corrective action or simply accepted words of aliens as to legal status. 
· Burden on ‘Ers: 

· Ask all job applicants for documents, such as passport, birth certificate, driver’s license to confirm that they are either citizens or aliens authorized to work in US. 

· Not required to check authenticity of docs

· Job offer – prudent not to inquire about where potential ‘ee is from, etc, due to Title 7

· When ‘ee comes to work - must verify docs or immigration violation.

· NLRB & IRCA – 
· Can’t discriminate against an undocumented worker – they are covered by NLRB – An ‘er that, in reprisal for union activity, discharges is guilty of an unfair labor practice to discrim against undoc wokers. Sure Tan and Hoffman Plastics
· But, if they do, no reinstatement or backpay – only a cease and decist order when immigrants discharged in violation of NLRB. Hoffman Plastics v. NLRB. See Unions, supra.
· ‘Ers Dilemma in information-Gathering Process: ‘er should avoid twin hazards of asking for too little and asking for too much – negligent hiring, discrimination. Also defamation, duty to disclose former ees dangerous prolictivities to prospective ers
· Defamation (common law)
· Elements: for a statement to be considered defamatory, it must be 
1. (a) Communicated to someone other than П or (b) self-publicized if it is foreseeable to Δ that defamed person compelled to communication defamatory statement to 3d person. Lewis. 
2. False
3. Tend to harm П's reputation and lower estimation in community. 
· Malicious lie + employer 2 compelled answer + ‘er 1 should have known that it would be compelled. Lewis v. Equitable Life.  Пs terminated for “gross insubordination” in maliciously have a defamation claim b/c co knew that they would have to repeat the reason for their discharges to prospective ‘ers.  
· Qualified / conditional privilege: where defamatory statement made in good faith on any subject matter in which person communicated has an interest if it is made to a person w/ a corresponding interest or duty.  Former ‘er ( prospective ‘er
· Result: companies are often reluctant to put negative info in writing.
· Negligent Hiring – (common law) - How much should ‘er ask.?
· DUTY to invest and verifying criminal record, ensure competent ‘ees. 
1. Malorney v. B&L. B&L had a duty to verify Harbor’s negative answer regarding criminal convictions prior to employing him and furnishing him an over-the-road truck w/ sleeping facilities b/c B&L knew or should have known truckers are prone to give rides to hitchhikers and there is no showing that it is too expensive and burdensome. 
2. <He did have a history of convictions for violent sex-related crimes and had been arrested year prior to employment for aggravated sodomy of two teenage hitchhikers while driving an over-the-road truck for another ‘er. Harbour raped П's daughter, a 17 year old hitchhiker.>
· П still has heavy burden of proving breach and causation. 
· Claim of negligence goes to jury to decide. 
· Right to Privacy (California State Constitution) – religious and sexual orient questions
· Questions regarding sexual orientation and religious beliefs, example of an ‘er going to far and intruding into privacy concerns. Saroka v. Hudson. ‘er asks questions going to sexual orientation, religious beliefs, etc for psychological and personality testing purposes for job of being a security guard at a retail store, Target. 
· Note: state constitutional rights to privacy broader than fed right, bind private actors
· Compelling interest test: Generalized claim about Psychscreen’s relationship to emotional fitness and to assert overall improvement in SSO quality and performance is not sufficient to justify an infringement of an ‘ee’s 4th Amendment rights
· Nexus requirement: No ‘clear direct nexus’ b/t testing applicants about religious beliefs and furthering interest in employing emotionally stable ppl. 
· ADA - medical history questions ‘ers can’t ask of any job applicant
· ‘Er’s cannot require a medical exam. But there is an exception for illegl drug tests.
· Prohibited inquires: 
· Whether applicant is disabled (individual w/ a disability)
· Nature or severity of such disability. 
· Whether applicant suffered previous injuries
· Prescription medications.
· Workers’ Comp history
· Griffin. Steeltek’s employment app questions violate ADA: (1) have you received Worker’s Comp or Disability Income payments? If yes, describe. (2) Have you physical defects which preclude you from performing certain jobs? If yes, describe. 
· Defense: job-related or business necessity. 
· Acceptable inquiry: ability of applicant to perform job-related functions. 
· A non-disabled individual has a cause of action under ADA when as a job applicant he or she is asked questions regarding his or her medical history or condition on employment app. Furthers policy of ADA to elim dis discrim. Potential stig of medical inquiries and exams counsels against requiring those w/ disabilities to ID themselves as disabled to make a prima facie case
· Other, i.e. smoking legislation:  State legislation that protects smokers. Er’s reasoning: higher insurance premiums, more absenteeism. Can an ‘er regulate private life of an ‘ee? Is it fair for an ‘er to say, because what you do lawfully in your private life is a basis for my non-hire?
· If private employer and not constrained by any above (or other laws) - Private employer (not constrained by Constitutional provisions) can refuse to hire smokers or drinkers, etc.
Discrimination On Basis of Sex, Race  – Title 7, Federal Discrimination Statutes
Disparate treatment = intentional 

On basis of race or sex

· Discriminatory purpose - must prove motive
· Not preference or aversion; it is acting on the preference or aversion
· Knowledge of a disparity is not the same as an intent to cause or maintain it. 

· Economic motive is prevailing and not the ethnic preference. Consolidated Service: no intentional discrimination where Mr. Hwang hired 81% Koreans b/c no inference of intentional discrimination can be drawn from word-of-mouth recruitment, which is costless, passive, and effective in producing a good work force. 
· Mixed motives. Price Waterhouse. Decision to hold Hopkins’ promotion to partnership when based on legit considerations—Hopkins was abrasive, aggressive, unduly harsh, difficult to work with, impatient—despite sex stereotyping—“macho,” overcompensated for being a women, not charming, used profanity, unladylike, should walk, dress, talk more femininely, wear make-up. 

· Discriminatory motive even when good will, paternalistic when women are treated different than men; do not need to show malice. UAW v. Johnson Controls.  Men are given the option to work lead exposing jobs, not subject to same restriction and that lead can harm reproductive capacity of men. 
· Statements that do not count as evidence of disp treatment
· Statements by nondecisionmakers
· Statements unrelated to decisional process
· Stray remarks in workplace
· BFOQ Justification/defense—bona fide occup’al qualification (SS) for categorical discrimination
· Extremely narrow defense; heavy burden on ‘er
· Must be essential to the conduct of business; high correlation b/t gender and ability to perform job function
· Do not warrant application of BFOQ exception for refusal
· Wilson v. Southwest: Open refusal to hire males not justified by BFOQ despite airlines sexy image and Love advertising campaign. Not essential for transportation function that person serving coke and peanuts be woman. Essential part of biz is flying customers from place to place, not sex. “Love” while important is not everything in relationship b/t Δ and passengers. 

· Southwest exploited customer preference; not a business necessiry

· Mere customer preference w/ 2 exceptions below
· Assumption of employment characteristics of women 
· Sex stereotyping
· Preference of coworkers, clients, customers, or employer
· Need to provide separate facilities. 
· Attempts to protect ees; danger to women herself.  UAW v. Johnson Controls.  No BFOQ due to danger to women herself or fetus. (1) woman ees were fully capable of performing work (2)  ‘er not in business of protecting fetuses.

· Do warrant application of BFOQ exception for refusal: 
· Chinese restaurant, promoting Chinese aura may meet a BFOQ defense, but a close call.
· Where sex appeal is the dominant service provided.  E.g. Playboy bunny, Hooters purposeful refusal to hire men b/c Hooters sells not just food, but sex. 

· Satisfying customer preference abroad
· Preferences are of a foreign country, e.g. Latin American and Southeast Asian customers would not feel comfortable doing biz w/ a woman so hiring males is necessary to Δ’s ability to continue foreign operations (doubtful)
· Requisites of foreign law (certainly)
· Necessary for purpose of authenticity or genuineness, e.g. French cook in French restaurant
· McDonald Douglas 3-pt burden shifting for individual discrimination in hiring
· Prima facie case (3 elements) – П's burden
1. Protected class, i.e. racial minority
2. Qualified for job for which ‘er seeking apps
3. Did not get job, rejected
4. ‘Er gave job to someone else
· Legitimate non-discriminatory reason for not hiring -- Burden shifts to Δ 
· Ex: Absenteeism record was bad in previous job.
· Ex: hired someone demonstrably better
· Mixed motives defense. CRA of 1991 and Price Waterhouse
· Δ may avoid finding of liability by proving by preponderance that it would have made same decision even if it had not taken П's gender/race into account, court can only grant injunctive, declaratory relief and partial attorney’s fees; П-'ee will not receive personal relief. 
· Pretext – 
· Burden shifts back to П to show pretext. 
· Ex: other ‘ees w/ absentee records equally bad
· Depends on what the fact-finder believes! – what are true motive of ‘er. St. Mary’s v. Hicks 
· Ultimate burden is remains w/ the П at all times (burden of persuasion)

· Sexual Harassment is gender discrimination under Title 7. Meritor. Two types
· Quid pro quo: exchange

· Hostile environment – innuendos, touching

· Hostile Work Environment - strict test, also applies for racial, religious harassment 

· Harasser’s conduct must be severe or pervasive (disjunctive)
· Beyond merely offensive. Harris v. Forklift.

· Do not have to show a tangible psychological injury. Harris v. Forklift.

· As perceived subjectively by victim and objectively by reasonable woman to create a hostile or abusive work environment.

· Ellison. Gray’s conduct, writing crazy love letters to coworker incessantly, etc is sufficiently severe b/c Ellison was scared and took action, requested transfer, talked to a friend, sufficient to alter conditions of employment

· EEOC v. Sage. Female lobby attendant suffered sexual harassment by having to wear flag uniform open on the sides, revealing and too short. After lewd comments, she decided to wear her previous outfit, management company saw her she was discharged. Sexually revealing garments is not a bfoq: no rational connection here b/t job and justification.
· Reason for a strict standard: do not want to be too litigious of a society and allow gov’t to make it unlawful to say “nice dress today.”

· ‘Er’s Liability for hostile environment. Faragher. 
· Supervisor on ‘ee harrassment: 

· Sexual harassment that has a tangible employment consequence (discharged, demoted, transferred) ( strictly liable. 

· No tangible ‘ment action ( er can escape liability by showing:

· ‘er exercised reasonable care to prevent and correct promply any sexually harassing behavior, instituted plan or program to prevent sexual harassment and 

· ‘ee unreasonably declined to use it 

· Employee on ‘ee harassment sexual harassment – ‘er only liable if ‘er knows of it. If so, ‘er must institute a program of increasing discipline until harassment comes to an end.

PDA - Congress amended Title 7 by adding Pregnancy Discrimination Act

· Terms in Title 7 “because of sex” and “on basis of sex” include pregnancy, childbirth, related conditions. 
· Employer may not maintain policy that adversely affects pregnant employees relative to other employees, unless it can establish a business necessity or BFOQ defense. Else, disparate treatment. 
· Comprehensive er’s disability plan that does not cover contraceptive devices for women (although pregnancy is antithesis of contraceptives). Erickson

· ‘Er attempts to protect ees. UAW v. Johnson Controls.  Fetal protection policy excluding pregnant or prospectively pregnancy women from lead exposing jobs violates Title 7 due to intentional sex discrimination under PDA, even though no ill will and only protective. No BFOQ due to danger to women herself. 
· PDA applies to protect all women, i.e. women capable at being pregnant
· Policy is paternalistic: don’t give women a choice, but give men a choice.

· Potential tort liability: if child is born that is deformed due to lead poisoning. 

· Woman was warned of hazards? If woman has not signed waiver of liability? If woman knew of the problem?

· If she knew or should have known, she would not be able to maintain that action. 

· What about the now-born child? Court doesn’t answer this question. It is a close one, Harold says. Employer did all it could do. Doesn’t owe a duty of care towards the fetus.

On Basis of Race or Sex: Disparate impact: NO intent to discriminate required

· A neutral rule + disparate impact.

· Griggs. Requirement of satisfactory scores on 2 professionally prepared aptitude tests and a HS education – prohib by Title 
· Chambers District Ct’s premise found that there is a higher fertility rate among black females and that rule forbidding single, pregnant woman from being role models would impact black women more harshly
· Demonstrated impact is disproportionate share or under-representation of protected group, violate Title 7.
· Legitimate business justification, business necessity – burden shifts to Δ
· Practice validated based on job-relatedness for the position in question and consistent w/ business necessity
· According to court: Even if ‘er in good faith believes that HS education is necessary for a job, jury and court can disagree. Griggs. Is it correct for courts to second guess business judgment?

· Ex of legit biz justification = proper role model that are not single and pregnant when mentor-mentee ‘er. Chamber v. Omaha Girls Club. Girls Club can legally fire П, a single, pregnant woman, due to legit biz justification for having a proper role model for young girls. Can enforce neutral rule against being single and pregnant despite that it has disparate impact on African American women. 
· Easier to meet than BFOQ.
· If no justification violates Title 7. 

· Griggs (in hiring): Duke Power Co. requirement of those in certain dept’s to require passing a test and getting a HS diploma which has the impact of precluding African Americans from those jobs violates Title 7 where (a) neither standard is shown to be significantly related to successful job performance (b) both requirements operate to disqualify Negroes at a substantially higher rate than white applicants (c) jobs in question formerly had been filled only by white ‘ees as part of a longstanding practice of giving preference to whites. 
· Judicial notice of inferior education received by blacks in NC in early 60s. Griggs
· Balancing - Advantages of word of mouth recruitment would have to be balanced against its possibly discriminatory effect.
· Theory: Practices, procedures, or tests neutral on their face, and even neutral in terms of intent, cannot be maintained if they operate to “freeze” the status quo of prior discriminatory employment practices. (judicially added)
Discrimination On Basis of Religion – Title 7, Federal Discrimination Statutes

· Title 7 on religion (private employers)
· Duty on party of employers to “reasonably accommodate” religious observance or practice

· Unless it would result in undue hardship on conduct of ‘ee’s business. 

· 1st Amendment and Public Employment. 
· Pickering’s exacting standard: When Gov’t restricts workplace speech, it bears burden of justifying its action ( Gov’t interests must outweigh those of the employees.  For such a broad ban on group speech, interests of potential audiences and of present and future ‘ees in a broad range of expression are outweighed by necessary adverse impact on the actual operation of the Gov’t.
· Tucker: computer analyst at Dep’t of Ed in Cali
· Religious advocacy, i.e. prosthalatize in favor of religious beliefs 

· Cannot be prohibited during non-work time, even in work place, despite that it could give rise to disruptions at work place, and despite complaints

· Cannot only prohibit religious talk. Subject-matter restriction; droad and comprehensive encompassing other speech might fly.
· Display religious symbols at desk and on clothes cannot be prohibited b/c no State interest in preventing establishment of religion if public doesn’t see it, offending public, or leading public to believe affiliation of gov’t. Must be likelihood that coerced or endorsed by the state.

· Display religious artifacts on walls can be prohibited b/c it is property of the gov’t ‘er if acting on nondiscrim basis, not content-based, can tell ‘ee to take down these displays.  Also employee bulletin board: less restrictive means.
Discrimination On Basis of Disability – Title 7, Federal Discrimination Statutes

ADA - prohibits ‘er from discriminating against those w/ disabilities from those perceived to have disabilities.

· Applies: ‘ers w/ 15+ ‘ees as well as state and local gov’t ‘ers. 

· To prove discrimination under ADA, P must prove 3 elements:
1. Disabled (look at page 388 in book for 3 pt ADA def), 
a. Physical or mental impairment that substantially limits one or more of major life activities, i.e. unable to perform one of life basic functions, eating, drinking, walking. 
i. An individual determination

ii. Rule: determined w/ regard to corrective measures. 
iii. Look at limitation one in fact faces, considering mitigating circumstances. Sutton. Twins that claimed disability of sight defect  not disabled b/c defect corrected w/ glasses and so United Airlines did not violate ADA w/ a minimum vision requirement of uncorrected visual acuity of 20/100 or better.

iv. Hypo: crippled person corrected by wheelchair is still disabled b/c can’t perform all functions of normal person, substantially limited.
b. Record of an impairment above that has been corrected.
c. Regarded as having an impairment – 
i. Gloss: only if ‘er regards you as unable to perform major life function of working (not flying a plane). Guards against ‘er stereotypes of disabled.
ii. Sutton Alleging that ‘er only prevents them from filling one position, i.e. a “global airline pilot,” is insufficient. 
2. Qualified - able to perform essential job functions w/ or w/o reasonable accommodation

3. Employer denied job by “because of” disability

· Defenses: 
· “job-related and consistent w/ business necessity” defense – ‘er may avoid liability if it shows that criteria is

· Employee misconduct

· Customer/coworker preference: may work here, unlike in race, sex discrimination cases

· Direct threat

·  ‘Ers duty of reasonable accommodations: burden is on ‘ee to prove that an accommodation exists

· Undue burden: accommodations that pose an undue hardship or expense are not required

· In hiring: do not have to be disabled to bring a claims
· Prohibited inquiry: whether applicant is an individual w/ a disability, and the nature or severity of such disability
· Acceptable inquiry: ability of applicant to perform job-related functions.

Discrimination On Basis of Sexual Orientation – Title 7, Federal Discrim Statutes

· Title 7 n/a to sexual orientation: term “sex” in Title 7 has been held not to include sexual orientation and therefore Title 7 may not be used by individuals claiming discrimination based on sexual orientation; Common law theories also unlikely to afford relief. 
· 1st Amendment right to association and Public Employment

· Pickering balancing: whether ‘ee’s interests outweigh disruption and other harm State believes her employment would cause. 
· Shahar. Regulating activities outside the workplace. Revocation of Shahar’s employment offer by AG of Georgia b/c of her nonsecret marriage to another woman is constitutional. 
· Shahar’s interest in associational rights occurred in non-employment related context, not criminal, and do not hinder ability to perform duties, and not done in an attempt to make a political statement. She didn’t keep them low key and they do not outweigh 
· Gov’t interest in maintaining a functioning office and enforcing the laws - special position of law enforcement and significance of public perception. AG Office embroiled in controversial homosexual litigation and public would be confusion regarding elected AG’s attitude on same-sex and related issues – ct defer to AG’s judgment on public perception; also disruption of office, loss of moral; 
· McMullen: employee’s 1st Amendment interest in an off-duty statement htat he was employed by sheriff’s office and also was a recruiter for KKK was outweighed by sheriff’s interest in esprit de corps and credibility in community sheriff policed. 
· Rule: Governmental employees that make policy can be discriminated against reflect your point of view.
Health Insurance and Fringe Benefits
· ERISA statue: Employee Retirement Income Security Act of 1974
· Purpose: 
· More employer discretion and involvement – ERISA establishes only minimum substantive standards to protect ‘ees from breach of benefit promises. 
· Nationally uniform pension and health and welfare plans. So nationwide ‘er or multi-state employer wouldn’t have to have multiple plans. 
· Preemption provision broad, barring state reg of benefit plans employment-based health and welfare plans, diminishing States’ and insurer’s power
· BUT, there is indirect state regulation on insured employers
· Welfare benefit plans - broadly defined to include medical, surgical, hospital, sickness, accident …coverage
· (Health) insurance Contracts - States CAN regulate, e.g. by insisting on mental coverage. Metro Life v. Mass. MA mandated benefit law (meaning it regulates substantive terms of insurance contract) requires minimum mental-health care benefits, regulating substantive terms of certain insurance Ks and thereby restricting the kinds of insurance policies that benefit plans may purchase “regulates insurance” and is not preempted; it is saved by the savings clause. 
· Preemption provision § 514(a): preempts “any and all State laws insofar as they may now or hereafter relate to any ‘ee benefit plan”
· Saving’s Clause (exception), § 514(b)(2): state laws that regulate insurance, banking, or securities, criminal laws.
· Deemer clause: even if deemed to be b/c it applies to an employee-benefit plan 
· Inquiry: does state law “regulate insurance,” which includes employee benefit plans? IF so, not preempted. 
· Otherwise, parties can freely negotiate. 
· State’s interests in protecting citizenry, police power and health interest will trump 
· ERISA preemption provision b/c of insurance proviso
· Free collective bargaining provisions in NLRA. 

· Medical-malpractice

· ERISA preempts state law in disputes about eligibility decisions (does this plan cover this?) under this insurance K, this is covered by ERISA
· State tort law covers medical treatment decisions. If negligent, State can regulate through tort law b/c application of independent duties of conduct 
· SPLIT: Mixed decision = medical + eligibility. 
· Minority - State law can regulate and a tort suit can be brought (can recover more, i.e. companionship). Cicio mixed decision where HMO Dr. denied deceased’s preauthorization for a tandem cell transplant b/c it was not a covered benefit but approved a single stem cell transplant but not a one. Non-preempted.
·  Weight of authority - ERISA preempts, viewed as an eligibility decision (gives you less than would a tort suit - only cost of treatment that should have been given)
· Pregnancy and Disabilities Act - proscribes exclusion of any benefits that pertains to one gender. Violative of the PDA due to disparate treatment are an ‘er’s disability plan that covers all disabilities except:
· Those associated with or arising out of pregnancy. Overruling of Gilbert
· Contraceptive devices for women (although pregnancy is antithesis of contraceptives). Erickson

· pregnancy related costs for spouses of male ‘ees (while covering female ‘ees) Newport News

· Note: exclusion of a vasectomy might lead it not to being a violation (procedure used by men)
Conditions of Employment: Work Environment
· Grooming and dress
· Public employment and 1st Amendment freedom of expression & 14th SPD
· Rational Basis test: П-'ee has burden to show there is no rational connection b/t infringement and gov’t goal. 

· Gov’t can impose a uniform requirement under Constitution. Kelley v. Johnson Upholding police dep’t order establishing hair-grooming standards for hair and facial hair length b/c rationally related to esprit de corps, of a quasi military institution. can also insist on uniform appearance among police officers. 
· Assumption: “liberty” interest w/I 14th in matters of personal appearance

· Distinction b/t gov’t regulating citizenry at large and its ‘ees

· Private employment and Title 7
· Gender discrimination for ‘er to require wearing a uniform that leads to sexual harassment. 
· EEOC v. Sage. Female lobby attendant suffered sexual harassment by having to wear flag uniform open on the sides, revealing and too short. After lewd comments, she decided to wear her previous outfit, management company saw her she was discharged. 
· BFOQ: sexually revealing garments is not a bfoq: no rational connection here b/t job and justification.

· Sexual harassment that constituted sex discrimination.

· Sexual Harassment is gender discrimination under Title 7. Meritor. Two types
· Quid pro quo: exchange
· Hostile environment – innuendos, touching
· Hostile Work Environment, Title 7  - strict test, also applies for racial, religious harassment 

· Harasser’s conduct must be severe and pervasive 
· Beyond merely offensive. Harris v. Forklift.
· Do not have to show a tangible psychological injury. Harris v. Forklift.
· As perceived subjectively by victim and objectively by reasonable woman to create a hostile or abusive work environment.
· Ellison. Gray’s conduct, writing crazy love letters to coworker incessantly, etc is sufficiently severe b/c Ellison was scared and took action, requested transfer, talked to a friend, sufficient to alter conditions of employment
· Reason for a strict standard: do not want to be too litigious of a society and allow gov’t to make it unlawful to say “nice dress today.”
· ‘Er’s Liability for hostile environment under Title 7. Faragher. 
· Supervisor on ‘ee harrassment: 
· Sexual harassment that has a tangible employment consequence (discharged, demoted, transferred) ( strictly liable. 
· No tangible ‘ment action ( er can escape liability by showing:

· ‘er exercised reasonable care to prevent and correct promply any sexually harassing behavior, instituted plan or program to prevent sexual harassment and 

· ‘ee unreasonably declined to use it 

· Employee on ‘ee harassment sexual harassment – ‘er only liable if ‘er knows of it. If so, ‘er must institute a program of increasing discipline until harassment comes to an end.
· Video Surveillance, privacy – 4th Amendment & Public Employment 
· Rule: where there is no reasonable expectation of privacy, there is no search, so there is no illegal search. Objective reasonableness of this expectation of privacy.

· Using the naked eye; when camera is like supervisor watching you at all times while on the job, uncomfortable maybe, but not unconstitutional. 
· No expectation of privacy if ‘er search of ‘ee locker when ‘er lets ‘ee know at time of application that ‘er reserves right to go in locker. 
· Where camera follows you into restroom, more of a reasonable expectation of privacy. 

· Vega Rodriguez Video monitoring of ‘ee workplace in open area is not a 4th Amendment violation, i.e. an illegal search, b/c ‘ee don’t have a reasonable expectation of privacy in covered work area that is open and undifferentiated; no cubicles; one big open space.

· Free speech – 1st Amend & Public Employment
· Two-prong test for free speech in a gov’t agency – balancing test
2. ‘ees interest as a citizen in ability to speak freely on matters of public concern

a. Heinousness of the remark irrelevant
b. E.g. protected even if talking about fortune of 9/11. 
3. State’s interest in promoting gov’t services - efficiency of office. Relevant factors
a. Reaction of coworkers – mere disagreement not enough, must be disruptive

b. Disrupted workplace – did remark interfere w/ or give rise to hostility in workplace 
c. Greater protection for lower-level ‘ees, clerical, b/c gov’t interest not as strong. 
· Merely disagreement w/ political opinion not a good reason for discharge, and makes discharge unlawful.

· Note: if it gave rise to disruption in workplace, it may be different outcome of case.

· Reinken v. McPherson. ‘Ee statement, upon hearing assassination attempt on pres, blurted “I hope they get Prez next time,” is protected free speech. It comments on a matter of public concern. 
· Free speech and abstaining from speaking - PRIVATE employment and 1st Amend free speech (rare)
· Constitutional,1st Amendment, claims that can be made through wrongful discharge and tort in violation of pub pol (constitutional rts are a source of pub pol) against private employers, Infringing on right not to say something antagonistic to personal views. Political process based theory.
· Novosel. Employee has right to refrain from engaging in political activity she did not believe in and ‘er can’t require ‘ee to engage in this activity, i.e. to lobby in support of bill, which he was personally opposed to

· Three relevant inquiries:

· What the ‘ee is told at the moment of hire. 

· Is political requirement is relevant to the job, goals of organization, biz interests of ‘er.

· What the ‘er does; job function - clerical ‘ee ( less of a public interest

· Protesting Terms and Conditions of work - right of ees to engage in a walkout (NLRB, also protects nonunionized ees)
· Terms and conditions = wages, hours, working conditions. ‘Ees can strike.

· Fact they didn’t try a more peaceable means initially to correct problem didn’t take away right to engage in a walkout for a subjectively good faith reason. 
· Whether ‘ees are right, wrong, reasonable in perception of temperature irrelevant. Act protects even unreasonable demands.
· Can’t be fired for exercising statutory right. Sue for wrongful employment discharge. Just cause doesn’t include exercising §7 NLRB right.
· Washington Aluminum. Ees wrongfully terminated for engaging in a strike to protest too cold condition of work. Must reinstate and pay losses from firing
Conditions of Employment: Regulation of OFF-WORK Activities

· 1st Amendment freedom of the press right of Newspaper/press employers trumps rights of  ‘ees to engage in political activities
· Nelson v. McClatchy. Statute stating that ‘ers can’t take action against ‘ees by reason of LGBT political activities unconstitutional as applied to newspaper ‘er.  Political activist that was a reporter for newspaper can constitutionally transfer ‘ee to job where neutrality is not an issue based on ees engaging in political activity outside the workplace. 

· Reason: cannot write objectively if you engage in political activity. Newspaper wants to be objective and perceived as objective to maintain credibility
· First amendment press rights trump that of ‘ee. 

· Flipside of Novacell (holding that ‘ee could refrain from political activity of lobbying; balancing rights). By contrast, here, ‘ee wants to engage in political activity. 

· Title 7 allows if a legit biz justification. 
· Proper role model that is not single and pregnant for mentor-mentee employment. Chamber v. Omaha Girls Club. Girls Club can legally fire П, a single, pregnant woman, due to legit biz justification for having a proper role model for young girls. Can enforce neutral rule against being single and pregnant despite that it has disparate impact on African American women.

Occupational Safety and Health – cases arising under OSHA

· Jurisdictional reach of OSHA

· Test: must be condition of employment, i.e. something one must do to be an ‘ee, not simply related to ‘ment. 

· Farms. Since housing voluntary at er’s place of biz, it was not a condition of ‘ment, and OSHA couldn’t regulate. OSHA n/a to housing of migrant workers b/c free housing is a benefit, fringe benefit, for working for ‘er. 
· Substantive reach of OSHA – safety of workplace
· Does not apply a reasonable person standard. 

· OSHA goes requires specificity even for employee that would unreasonably see something as safe or unsafe or for macho employee or employee that wouldn’t complain. Micromanagement, paternalistic.
· OSHA requires ers to specifically instruct ees in regards to unsafe conditions of work. Superior Customs. er violated OSHA standard b/c only had a general rule about hazards of workplace, i.e. that if ee encounters conditions perceived to be unsafe, to go to employer and ask employer what to do. Not specific enough of an instruction.  Foreman checked first floor for instruction and fell off stairs which were unguarded although every reasonable ‘ee would agree that carrying cabinet up guardrail is unsafe. 
· OSHA statute has 2 parts to it (1) general duty clause (2) special duties.

· General duty clause, §654(a)(1),: each ‘er shall furnish to each ‘ees an employment and place of employment free from recognized hazards . . .  duty of ‘er vis a vis his employees, whether or not independent k’ors.
· Specific duties, (a)(2): each ‘er shall comply… Binds any person, not just particular ‘er or ‘ee, e.g. property owner. Teal. Dupont, though not the ‘er, was under obligation to honor and obey specific standards set forth by OSHA. 

· OSHA and tort suits for negligence
· Minority position - violation of specific duty of federal OSHA statute deemed to be negligence per se under state tort law. Teal (Tennessee)

· Majority position - it is an element in proving negligence, can be used as some evidence of appropriate standard of care.

· Another position – breach of OSHA standard has nothing to do w/ negligence. 

· Teal. ‘ee able to maintain a tort action against Dupont a proprety owner and showed a breach of the OSHA standard.

· 4th Amendment (no unreasonable, i.e. suspicion-less, searches) and enforcement of OSHA - 
· No warrantless searches to make sure ‘er providing safe conditions at workplace unless in 3 exceptions: 
1. Firearms

2. Alcohol

3. Anything that needs a license and that historically has been intensely regulated, e.g. mining

· Marshall v. Barlows. Even though DOL thought best guarantee of safe conditions is an unannounced surprise warrant-less visits. 

· BUT, not all is lost: 
· DOL can get ex parte warrant w/o showing probable cause if a neutral 3d party magistrate approves warrant upon a showing of reasonable suspicion. Preserves element of surprise

· When gov’t comes around, ‘er can consent to the search. If no consent, by time the Gov’t gets a new warrant, ‘er can fix the unsafe condition and get away w/ it

· Reason to believe a violation of OSHA
Non-OSHA Safety and Health – unhealthy conditions existing in workplace
· Preemption under OSHA? No. not a condition of employment?
· Preemption under Worker’s Comp? not seeking damages but injunctive relief?

· State law guaranteed safe, healthy workplace.

· Secondhand smoke( injunctive lawsuit. Shimp. 2dhand smoke creates unsafe working condition, at least for this ‘ee, and is not an inherent pt of work and so an injunction issues. П had some breathing probs and suffered from 2dhand smoke. 

· Decided on case by case basis. At a bar, smoking may be more closely related to ‘ment. 

· Union right to info, including actual visitations and access to workplace.  Am. National. 

· A statutory, NLRA, right in addition to any contractual right based on grievance allocation - NLRA information  rights apply to gathering info on unsafe conditions, e.g. machinery becoming too hot, before contract is signed and after contract is signed to ensnure compliance
· If it is a contractual right and a statutory right, the choice of forum is for the Union. 

· If union goes to NLRB w/ statutory right, Board will entertain info cases even though there is another forum under k and not defer to labor arbitration.

· Er’s defense of right to protect trade secrets – Board’s position is that where ‘er asserts and shows confidentiality privilege, it has to do more than assert privilege; good faith obligation to seek out alternatives, e.g. confidentiality agreement b/t ‘er and ‘ees, independent safety expert visit workplace. 

· Parties supposed to negotiate and reach an accommodation. In theory, if can’t reach an alternative accommodation, the Board will do so. Usually however they can reach and acceptable compromise. 
· ‘Er attempts to protect ees may give rise Title 7 liability.  UAW v. Johnson Controls.  Fetal protection policy excluding pregnant or prospectively pregnancy women from lead exposing jobs violates Title 7 due to intentional sex discrimination under PDA, even though no ill will and only protective. No BFOQ due to danger to women herself. 
Disabling Injury and Illnesses – Worker’s Comp & Tort
Workers’ Compensation statutes – state insurance scheme under which ees comped for injuries at workplace

· Two basic requirements
· Injury at workplace: allow ‘ee to recover statutorily set amount for injuries w/o proving nocontributory negligence, proximate causation, no assumption of risk.

· Brought against er
· Tradeoff: ‘ee gave up tort action. 

· Workers’ comp if direct nexus to employment relationship

· Weiss. Worker’s comp applies and no additional tort claims b/c injury “arises” from employment when (1) П received call at work (2) it was a condition of employment to provide address etc.  X-husband harassed her and threatened her and her kids by calling her at work. She suffered emotional distress. Despite animus in personal relationship. 

· Minority rule – stress from multiplicity of causes, only one of which is employment.  Mulcahey. Worker’s comp b/c relationship b/t physical event and the employment relationship when shooting at workplace gave rise to stress which gave rise to cerebral hemorrhage, although ee suffered from high blood pressure which had led to stroke. Stretching worker’s comp to its limits - not majority rule.

· Tort claim if injury occurs when no sufficient nexus
· П not acting in capacity of ‘ee, but as independent person at workplace. Weinstein. П can sue in tort when slips and falls on liquid, re-injures her already injured foot, and chooses to go be treated at hospital where she worked as a patient. Rejecting er’s claim that injury took place at workplace, grew out of first injury, and covered by worker’s comp. Two factors:

· She was not working at the time she suffered the 2d injury

· She had chosen to go to that hospital and was just an invitee. Dual capacity doctrine deals w/ employee in one sense but is something other than that, i.e. a business invitee. Employer did not require her to use that hospital for medical care. 

· Independent k’or – not brought against er, but property owner. Teal. Teal sues Dupont, owner of the workplace and not his ‘er, Daniel Construction. Only Worker’s Comp if an “employee” under K.
· OSHA can be used to find negligence per se when suing in tort. See, supra.
Discharge

Employment at will

· Historically: employment a matter of private K, relationship b/t equals 

· At will ‘ee: one hired w/o specific contractual term; can be dismissed for any reason or for no reason or quit at will.

· Wood’s Rule: a general or indefinite hiring is prima facie a hiring at will, and if servant seeks to make it out to be otherwise, burden is on servant to establish it by proof. 

Statutory and constitutional exceptions: 
· Discharges based on race, sex, etc – Title 7, ADA
· Based on union activities – NLRA

· Public employers who discharge for exercising a constitutional right – federal and state constitutions 

· Discharge that is an invasion of right of privacy

Employer-union relationship: collective bargaining itself states discharge only for “just cause.” In a non-union relationship, broad question of whether courts should condemn discharge under some principle. 

Judicially created exceptions to employment at will doctrine – making it unlawful to discharge at will. <Some argue this should be role of legislature>
1. Public policy exceptions: discharge offends public policy embodied in statute or const provision

2. Express contract, i.e. handbook that says that “as long as you work here and do a good job, you will continue to have a job here and we will not fire except for just cause.”

3. Contracts implied-in-law: implied understanding that discharges will only take place in certain circumstances. 

Tort law receptive to correcting wrongs w/o remedies.
· Wrongful discharge
· Constructive discharge
PUBLIC POLICY exception – must point to specific policy embodied in specific statute or const provision, or employment at will rule will prevail -
· Discharge contrary to public policy of truth in judicial proceedings.  Gannt. Wrongful discharge when based on ee trying to assist another ‘ee in sexual harassment claim. er asked ‘ee to lie in judicial proceeding and was discharged for refusing to do so, specific coercion not to cooperate w/ authorities. State statutory support that (1) frowns upon pressuring employees to lie (2) favors employee cooperation w/ authorities
· If no statute creating a public policy exception. Murphy v American Home Products
· NY court declines to adopt public policy exception where ‘ee reported financial shenanigans at lower level reported to authorities of corporate board and fired b/c legislature hadn’t acted to create exception. Two caveats:

· If instead of going to higher ups in corp, if had gone to public authorities, state law would have protected and discharge may well have been unlawful

· Federal and state whistleblower statutes 

EXPRESS OR IMPLIED K, i.e. handbook or verbal expression, saying as long as you perform in a satisfactory way, no discharge

· Too vague, no K.  Gordon v. Mathew Bender  Letter stating employment will continue as long as performance “acceptable and satisfactory” is too vague a promise on part of employer b/c and so doesn’t create a K; no exception to ‘ment-at-will doctrine; П has no cause of action; 
· Implied contract considerations
· Unilateral - construed letter to mean “acceptable” to the employer. 
· Add disclaimer
· Was there an intent to create a K
· “For cause” or “good cause” creates a K. Wooley. Manual provision stating ees only discharged “for cause” creates a contract. Acceptance by virtue of taking manual and continuing to work. Having feel good things in handbook, could give rise to breach of k action. 
· “Good cause” and group transfers. Guz. Two interpretations: 
· No contract w/ regard to entire unit - “good cause” language doesn’t extend to transfer of a whole unit’s work. Promises of “good cause” are to be viewed on an individual and not group basis. (Harold disagrees)
· There is good cause where there is no money - good cause can preclude and ‘er from transferring an entire unit, but here, ‘er had good cause, poor performance of the group. 
· Covenant of good faith and fair dealing only takes affect if there is a K in the first place.  Guz. If parties have a K, parties have implied c.o.g.f. read into every K that prohibits one party from frustrating other party from receiving benefits under a contractual term. BUT, if no K in first place, cogf never comes into being. 
Tort state law exception of IIED. Wilson. Tort action for IIED lies b/c of  extreme and outrageous conduct in which discharge and discrim taken out and emotional distress and not due to ADEA discrimination claim. Must show particularly outrageous, outlandish, egregious behavior. Here, Wilson, 48, college grad, demoted to sweep in basement like janitor in warehouse. He had manic episode, bipolar disorder.  Simply thinking that you were fired for racial reasons and having that cause emotional distress is not enough. Not every claim for race discrimination or Title 7 discrimination gives rise to a separate state cause of action. 
Discharges violating constitutional provisions & Gov’t as employer – procedural DP

For gov’t er:

· Discharge must be lawful, see above

· Grant ee pre-termination procedural right to a  hearing, name-clearing and statement of reasons before discharge, but only if 
· If ee has a “liberty” or “property” interest in employment

· b/c of DP clause - no State shall deprive any citizen of life, liberty, or property w/o due process of law. 

· If there’s a property interest in job depends on if there is a claim of entitlement.
· Yes if employment says you can be fired only “for cause.” 

· No if it is a mere unilateral expectation. Roth. College professor whose tenure not renewed and was not given hearing or reasons prior to discharge for failure to renew K cannot claim a 14th amend property or liberty interest in job and so it can’t be taken away w/o proc dp and w/o a pre-termination hearing. no property interest when the K provided that respondent’s employment was to terminate on June 30 and provided no provision for K renewal
· Yes if rules or mutual understanding support a claim of entitlement to reemployment. Perry v. Sindermann. Sinderman had a justified expectation of job tenure secured by a mutual understanding as reflected in the official Faculty Guide and Guidelines promulgated by Texas College and University system, although no explicit tenure system; de facto tenure system. Ee can avail himself of pretermination proc DP. Implied K. junior college professor employed in University for 1 yr ks for 4 successive years.
· There a liberty interest in your job if:
· Reputation is at stake
· State is impinging upon interest in free speech – violation of Constitution 
· What kind of hearing do you get?
· Due process requires some kind of pre-deprivation hearing, even if state law only allows a post deprivation hearing. Right to a mini trial before an adjudicator to know grounds upon which discharge will be based. 
· Minimal. Cleveland v. Loudermill. Even if you have proc DP right to hearing before discharge, it is a limited right, i.e. gov’t ‘er must simply tell you grounds and give you minimal opp to rebut; not a full fledged hearing. 
Other protections fro discharge - overlapping and conflicting remedies

· When ee has contractual and statutory claims that discharge is improper 
· choice of forums? 

· Ex: collective bargaining K saying discharges only for “just cause” and race isn’t a “just cause” due to statutory claim under title 7
· Line drawn b/t union and individual promises to use arbitral process. 
· Union promise doesn’t foreclose statutory claims under Title 7.  Gardener v. Denver: where ‘ee first goes k’ually and uses union grievance arb process, and loses, mere fact that lost k’al claim doesn’t foreclose statutory claim under title 7. Give a second bite at the apple due to Title 7: congressional intent.

· Individual’s promise does.  Gilmer. Where ‘ee is bound by k’al arb, indiv may not go another route

· No preemption. 
· § 301 NLRB federal law does not preempts state claim of retaliatory discharge. Lingle. State claim of retaliatory discharge in state court could exist independently when §301 suit brought to enforce collective bargaining K for “just cause.”
PAGE  
26

