POLICY

A. State of the Workplace

1. the workplace is one in transition

2. a large portion of the workplace is service

3. employees don’t have much bargaining power

4. only about 10% of workforce is unionized – height of 35% in 1953

(1) unions often oppose legislation that is beneficial to employees – b/c you wouldn’t have to join a union if you already have protection

5. one of the reasons employment law developed as it has is b/c there is no national organizing force on behalf of employees –  legislation results from lobbying by special interest groups →piecemeal approach to the creation of employment law
B. Role of Women in the Workplace
1. about 70% of women wither children under age 3 are working
2. we are the only nation that doesn’t have mandatory payment for child care leave as a result of legislation
C. Employment At-Will
1. it is clear that employment at-will is the rule – with some exceptions
2. there are a lot of limitations to the employment at-will rule
D. Articles:
1. Epstein article – In Defense of Employment At Will

(1) since the time he wrote the article, there has been little erosion of employment at will (only Montana has adopted a statute)

(2) his defense is that the market offers protections against abusive employers

(a) reputational effects

(b) it is costly to fire people and replace them

(c) certain norms have developed

2. Schwab article – Life Cycle Wage Theory

(1) Life cycle wage theory

(a) underpaid when initially hired, overpaid at later stages of employment

(i) training early on – generally and specific training

(ii) generally find opportunistic practices by employer in later stages

(b) courts ought to provide protection in early years – reliance issues – and later in the career when the ability to find work is reduced

(i) mid-career people don’t need protection
A. REFERENCES – How employer can go about structuring a policy regarding references – Options:

· employers are concerned about potential liability (being sued) 

(1) Say nothing

(a) this is the predominant policy among employers but it is the least desirable from a public policy perspective)

(b) even if you have a policy like this you could still be sued for not giving a reference – b/c of (1) negative implication (2) there could be a statutory duty in some contexts

(2) Write it down

(a) so can document whether it is accurate or verifiable – can still be libelous if it is inaccurate, but it is easier to control

(3) Direct calls to a particular person who is trained to deal with references

(4) Creating a record while employee is there of employee’s performance

(5) Contract around it 

(a) have employees sign a release allowing you to give reference and that they have to waive the right to sue you

(b) could do it up front – have them sign as applicant or new employee

(6) Things an employer should not do:

(a) tell employee false reason for why they’re being terminated

(b) do not agree to fake references as a way of getting rid of employee

E. THEORY OF TRADE CLAUSES AND NONCOMPETITION CLAUSES

1. Rubin and Shedd: Human Capital and Covenants Not to Compete (p.349)

(1) Economic theory w/respect to training costs – employee pays for general training while employer pays for specific training

(a) 2 different kinds of training:

(i) general = increasing skills that employees can take with them

(ii) specific = skills that aren’t really able to be taken with you

(2) also important → knowledge and skills you pick up on the job (trade secrets)
2. Hyde: Trade Secrets Practice in Silicon Valley (p.354)
(1) restrictive covenants are not permitted in CA – they are per se unlawful

(2) do have trade secrets law – statutory – and can often get the same result under that

(3) there is an ethos of shared information – expectation that employees will move and will compete → not much litigation takes place
A. GENDER WAGE GAP

1. Selmi Article: Gender Wage Gap

(1) Human Capital Explanation – 

(a) notion that wage gap is b/c women invest less in their careers in the form of education, training, and job experience. 

(b) this is not a full explanation b/c –

(i) gaps in education b/w sexes have narrowed – women now have higher educational backgrounds than men

(ii) another explanation may be men’s ability to work longer hours b/c women are generally responsible for child rearing

(c) Marriage factor – 

(i) wage premiums for men who are married

1. opposite for women who are married – married women make less than unmarried women (irrespective of children)

(ii) women viewed often as less productive b/c of outside responsibilities

a. assumption that children will soon follow marriage

2. men aren’t penalized for children, but don’t get premium

(2) Statistical Discrimination – 

(a) kind of a catch-all theory – theory is too broad, too general

(b) theory says that employers lack good information about who would succeed as employees → will resort to group averages to determine potential productivity of employees

(i) employers know that on average women are more likely than men to leave the workforce – b/c they can’t tell which women will leave and there is a cost to that, they simply use gender as a proxy
1. often called rational discrimination

(ii) the theory is based on a permanent exit – that most women leave the workforce permanently when they leave

(c) under the law, statistical discrimination is illegal – it is not a rationalization for using gender

(3) Other possible explanations for gender wage gaps:

(a) personality differences b/w men and women

(i) biological differences

(ii) social constructive differences

(4) Suggestions for Improvement – 
(a) Part-time jobs – not an effective option in their current form, typically no benefits, and lower wages.  
(b) Flex Time – smaller employers may be less likely to offer it.  
(c) Work At Home – value of face to face work must be weighed.  
(d) Adjusted Schedule 
A. PROPOSED REVISIONS OF THE FLSA (Article)
1. Description – increase the minimum salary necessary to fall within the exemption – raise salary limit so that everyone below will not be exempt and everyone else will have the exemption test applied → designed to make it easier to classify individuals as exempt
(1) changes some aspects of the salary basis test, and broadens the definition of exempt duties, allowing more employees who meet the minimums salary requirements to fall within an overtime exemption.  A new exemption for highly compensated employees would be created.  
2. Minimum Salary Requirements – proposal changes it to 425.00 per week minimum for executive, administrative, and professional exemptions.  The current minimum (250) has been unchanged since 1975 and hasn’t kept pace with inflation.  As a result, the minimum salary test is always met and exempt status ends up being determined by the duties a person performs rather than salary level.  According to the DOL, the proposed changes would guarantee overtime pay for 1.3 million more low-wage employees who are presently classified as exempt employees.  
3. Proposed Changes to Salary Basis Test – The salary basis test generally requires that employees receive a salary which is a predetermined amount constituting all or part of the employee’s compensation, and which is not subject to reduction based on variations in the quality or quantity of work.  The proposed changes relax the requirements of the salary basis test. Ex – an employer can dock an exempt employee for a full-day’s pay for disciplinary reasons. 
4. Proposed Changes to the Duties Test – 
(1) Executive – must have primary duty of managing enterprise, customarily & regularly direct 2 or more employees, have authority to hire and fire employees.  
(2) Admin – must have the primary duty of performing office or non-manual work related to the management or general business operations of the employer and hold a position of responsibility (defined as performing work of substantial importance or performing work requiring high level of skill or training).  
(3) Professional – new test recognizes that some employees gain expertise on the job rather than through a particular course of study.  Proposed test eliminates the requirement that learned professionals exercise independent judgment and discretion, but adds the requirement that the work involve office or non-manual work.  
5. Summary: Proposed Regulations – Raises the salary limit, no longer the 250.00 per week.  Changes are designed to make it easier to classify people as exempt.  Selmi says that none of the changes will reduce litigation.  Hard and fast rules are necessary to avoid litigation.  
XXI. ALTERNATIVE APPROACHES TO EMPLOYMENT LAW (Article)

· about 25% of the workforce has a college degree

· the majority of people are going to 2 year colleges

· authors want to reduce the number of bad jobs – transition of US from manufacturing economy to service economy

A. Themes of the article:

1. a service economy is the present and the future and it’s not a bad thing

2. “staircase progression” – people don’t stay at the same company throughout their career

3. multi-employer institutions

(1) incentives for employer – decreases turnover which is very high at dead end jobs

(2) costs – more training (general training, not specific)

(a) employee with more training is going to be more mobile

(3) increased employee training doesn’t put you at a competitive disadvantage assuming other employers in the industry adhere to this model as well – if so, employees become a fungible good

4. divide the economy into different kinds of jobs

(1) they focus on the bottom and the middle for policy matters

B. Policy Proposals:

1. Increase minimum wage

(1) it is a matter of justice

(2) benefits the economy – employers will be more efficient:

(a) employers will likely eliminate the jobs that aren’t worth the money and they will invest more in terms of training into the jobs that are worth it

2. Revamp labor law

(1) they want to revive unions as a way of increasing the quality of jobs

(a) it is generally true that union jobs are better in terms of pay and conditions

(2) under current labor law, the procedures for having a union certified are very difficult – they want to make it easier for people to establish unions

(3) consistent with the idea of trying to get employees more choice

3. Part-time parity

(1) not a huge difference exists in hourly pay b/w part-time and full-time but a big difference in benefits

(2) Pros  

(a) increase employee choice

(b) may be an easy way to decrease unemployment 

(c) part-time workers tend to be more efficient – have less time to waste

(3) Cons

(a) difficult to create good part-time jobs

(b) hard to change perspectives on it – treated as woman’s work, marginalized

(c) more employee turnover

(d) more expensive training costs

C. Selmi’s Reflections on Employment Law:

1. employment law seeks to balance various interests

(1) employer’s interests; autonomy vs. employee’s interests; fairness

2. employment law is set against the backdrop of employment at-will and unions – the whole system was set up w/the assumption that unions would be balancing power on behalf of employees

3. courts have been adapting to this new reality and so have legislatures

4. courts are filling the roles that unions were intended to play

(1) this is particularly true w/wrongful discharge in violation of public policy – it provides protection that would have otherwise been provided by unions

(2) courts are acting more like legislatures particularly in sexual harassment cases

(a) courts have signaled to employers how they can protect themselves; have created incentives for employers to adapt their policies

5. would be better to impose by legislation – then could be equally asserted on all employers/ employees

(1) part of the difficulty of getting employee-oriented legislation is that there is no employee lobby for employee interests – most employment legislation is employer-friendly

6. what do workers deserve? what do employers owe their employees?

(1) social policy factors in

(2) how much justice can we expect from the market?

(3) what constitutes discrimination?

(4) what constitutes a fair work place?

