Environmental – Hsu – Fall 2003


I. Introduction

II. Sources of environmental law

a. Common Law – safety net for shit that fall through the cracks of legislation and regulations

i. Private Nuisance – Nontresspassory invasions of another’s interest in the private use and enjoyment of land.  Requires showing of significant harm and the interference must be intentional and unreasonable.

1. Madison v. Ducktown Sulpher (Tenn 1904) – smoke from smelters fucking shit up in the surrounding area.  

a. Clearly made a case of nuisance – but decided not to enjoin the smelting.

i. Valuable industry – lots of jobs

ii. Value of land being damaged less than $1000 – Value of plant almost $2 mil.

iii. Only way to do what they are doing – injunction would necessarily shut it down

b. Pay damages instead.

2. Balancing

a. Back in the day courts focused almost exclusively on the nature of the interference to the victims, and not the hardship an injunction would cause

b. Now courts often balance

ii. Public Nuisance – unreasonable interference with a right common to the general public

1. Missouri v. Illinois (1906) – Chicago was dumping its shit into the Chicago river which emptied into Lake Michigan and fucked that up.  They then reversed the flow of the Chicago river so that it eventually went into the Mississippi.  St. Louis sued to stop Chi from dumping its shit in the river– typhoid

a. Court (holmes) sided with Illinois

i. Increase in typhoid not exactly stunning, could have been increase in detection.

ii. No way to determine how much of the pollution is due to Chicago.

iii. Actually increased flow of river, made it cleaner

iv. If Missouri won this suit, they would have to watch their ass because lower states on the Miss. could turn around and sue them

2. Some injunction attempts have been successful.  

a. Mich and some other states sued Illinois claiming that Chi. by diverting water from lake Michigan had lowered the levels of  the lake.  – injunction required Chi. to build sewage treatment plants to lessen their need for water

b. NJ successfully sued NY to stop them from dumping garbage in the ocean.

iii. Problems with using common law nuisance for environmental shit

1. Hard to show causation

2. Courts are ill equipped to deal with scientific problems

3. Transaction costs often high

4. not everyone owns property

iv. Works better when:

1. small number of plaintiffs

2. offense is unique and traceable to defendant

b. Legislation/Regulation

i. Legislation v. Common law – CL only applies if it isn’t preempted by Federal legislation – can be difficult to tell if there is a conflict

1. International Paper v. Ouellette (1987):  Vermont resident sued a paper mill in NY for fucking  up Lake Champlain.  Sued under Vermont law

a. Court ruled CWA preempted this suit.

i. CWA set up NPDES permit system with discharge standards – states are free to set stricter standards

ii. Allowing a NY source to be liable for violations of VT law would override the permit requirements and the policy choices made by the source State.

iii. Could still bring nuisance claim pursuant to new york law.

ii. Legislation:  Different Approaches to Environmental Regulation

1. Three models of Federal – State relations

a. Federal Financial Assistance

i. Principal approach to land use planning and solid waste management

ii. Basically ineffective for air/water pollution

b. Cooperative Federalism

i. Predominant Approach

ii. Agencies establish national standards and states may assume responsibility for administration or leave it to the feds.

c. Preemption of State Law

i. Used sparingly 

ii. Reserved for regulation of products that are distributed nationally – chemicals under TSCA, pesticides under FIFRA

iii. Regulation & the Regulatory process

1. Procedural Requirements for informal rulemaking §4 APA

1. Public notice in the Fed Reg. Accompanied of proposed rulemaking actions

2. Opportunity for public to submit comments

3. publication of final rules in Fed Reg accompanied by concise statement of their basis and purpose

2. Judicial Review and the Regulatory Process

a. Rules for Challenging agency decisions

i. Can only be reviewed when a final action is taken

ii. Plaintiffs must have exhausted administrative remedies by raising objections in the rulemaking proceedings.

iii. Action must be deemed sufficiently ripe for review by the courts. – impact on litigants must be real not hypo.

b. Chevron USA v. Natural Resources Defense Council (1984):  Whether under the CAA EPA’s decision to allow states t treat all pollution emitting devices within the same industrial grouping as though they were encased witin a single bubble is based on reasonable construction of “stationary source”

i. Answer: Yes

ii. When a court reviews agency’s construction of a statute it is confronted with two questions

1. Is the statute plain on its face? – if so agency must follow the language

2. If ambiguous ( Is the agency’s answer based on a permissible construction of the statute.

a. regulations are given controlling weight unless they are arbitrary, capricious, or manifestly contrary to the statute

b. Very deferential 

c. Agency generally more knowledgeable on the subject than the courts

III. Waste Management

a. Resource Conservation and Recovery Act (RCRA)  -- Amendment to Solid Waste disposal act – More of a Prevention Statute

i. Objectives

1. Making land disposal of wastes far safer

2. Forcing Improved Technology in waste management and disposal

3. Waste Reduction (mostly through the increased cost of disposal)

4. Maintain substantial state responsibility

ii. Statutory Structure

1. System for Identifying and Listing Hazardous Wastes

2. Cradle to grave tracking system

3. Standards for generators/transporters, and operators of treatment/storage/disposal (TSD) facilities

4. Permit system to enforce the standards

5. Procedure for delegating to states the administration of the permitting system

iii. Important Definitions 

1. SWDA § 1004 (5)  Hazardous Waste: Solid waste(s) which may:

a. Cause or significantly contribute to an increase immortality or serious illness, or

b. Pose a substantial present or potential hazard to human health or the environment when improperly treated, stored, transported, or disposed of, or otherwise managed

2. SWDA §1004(27)  Solid Waste = garbage/refuse/sludge or other discarded material including solids, liquids, or contained gaseous material – Doesn’t include dissolved material in sewage or irrigation or point sources subject to CWA 

a. EPA has exempted some stuff

i. Household items, fertilizer among other things

b. Where does recycled stuff fall?  “and other discarded material”

i. American Mining Congress v. EPA

1. EPA ruled that certain recycling activities fall within the definition.

a. if a material constitutes a solid waste it is subject to RCRA unless it is directly reused as an ingredient …

ii. Court did Chevron Analysis

iii. Held: Congress Clearly and unambiguously expressed its intent that solid waste be limited to materials that are discarded by virtue of being disposed of, abandoned, or thrown away.  Overturned EPA’s definition

1. RCRA focused on addressing problem of waste disposal

2. Recycling actually away of reducing waste problem.

iv. EPA 

iv. Programs

1. Hazardous Waste Management (Subtitle C)

a. Hazardous Waste Classifications

i. Waste that exhibits a hazardous characteristic

1. ignitability

2. corrosivity

3. reactivity

4. toxicity

ii. Wastes Specifically listed as hazardous

1. Hazardous from nonspecific sources

2. hazardous from specific sources

3. acutely hazardous chemical products

4. non-acutely hazardous chemical products

b. Standards for generators, transporters, and TSD facilities  EPA promulgated standards – statute actually doesn’t due anything

i. Issues Permits

ii. Permit forces the regulated facilities to dostuff

1. Train personnel

2. Emergency preparedness plans

3. tsd must have closure and post closure plan

4. etc.

b. Exclusions -- Ways to get around restrictions

i. Household Waste Exclusion – 3001(i)

1. Very small percentage is hazardous

2. Municipal waste disposal people not treated as subtitle C entity.

3. Chicago v. EDF (1994):
Chicago operates a garbage incinerator.  Gets rid of trash creates electricity.   3001(i) excludes facilities recovering energy from burning muni solid waste shall not be deemed to be tsd if… but doesn’t say anything about generation of hazardous waste.  – the ash can be hazardous.  Scalia thinks that means generation of the ash does not fall within the exclusion.  Didn’t defer to the EPA. 

ii. Land disposal “ban” – strong presumption against burying hazardous wastes.  Better to have it above ground so that you know if it is leaking.    Except by one of three ways – treat in accordance with epa standards, demonstrate there will be no migration, can get a temporary variance from epa if you can show there aren’t enough places out there to store it.  

i. Wastes mixed with a listed waste

ii. Wastes derived from a listed waste

2. Non hazardous waste (Subtitle D) – Mainly states’ responsibility.  Federal financial assistance and some minimum standards

3. Underground Storage Tanks (Subtitle I):  EPA trying to find em all so they can fix’em up

v. Enforcement – has whistleblower protections 7001(a)

1. Civil Liability

a. EPA enforcement

b. Citizen suit 7002 (A)

b. Comprehensive Environmental Response, Compensation and Liability Act (CERCLA)– Focuses more on cleanup – Creates Superfund to pay for cleanup and creates National Priorities List of most dangerous sites according to epa:  Potential harm to people, potential water contamination, potential harm to sensitive ecosystems.

i. Overview:  CERCLA authorized the government to respond to actual or threatened release of any hazardous substance that may pose and imminent and substantial public health threat.  Funded by superfund financed through tax that expired in 1995 – also funded by suits against responsible parties.

ii. Liability – 107(a)

1. Hazardous substance defined to include substances defined as hazardous in other statutes: rcra, caa, cwa, etc.  Can include more: Imminent and substantial danger to public health and welfare

2. Release – 101(22) includes stuff closed in barrels

3. Retroactive – liable for release even if it was legal at the time

4. Responsible parties

a. Present owner and operator – 

i. NY v. Shore Realty (2d 1985):  Shore bought property that had barrels of hazardous waste on it – covered by 107a1

1. Claimed defense 107b3 (third party=previous owner who dumped)

2. 101(35) not responsible if you can show:

a. no knowledge (actual or constructive) of the presence of the HW at the time the land was acquired

i. must have undertaken reasonable investigation

ii. as long as no contractual relationship with dumper

b. government entities that acquired the property through involuntary transfer are exempt

c. transfers through inheritance/bequest also exempt

3. 107a1 clearly applies to present owners whether or not they were the ones who dumped

4. Shore knew what the tenants were doing when they closed and could have forseen dumping.

5. plus he admitted to knowing HW was on the property

b. owner or operator at the time of disposal 

i. Operators:  United States v. Bestfoods (1998):  Question of whether Parent corp was an operator of a facility owned by a subsidiary:

1. Operator liability under CERCLA is different from piercing the corp veil:

a. Only liable when it can be established the parent had some control over the facility in question

i. Actively participated in and exercised control over the facility

ii. Ability to control not enough

c. (Generators) any person who arranged for disposal/treatment or arranged with a transporter for transport for disposal/treatement

i. United States v. Aceto Agricultural (8th 1989):  Aceto and other mfrs send raw pesticide materials to aidex who reformulates them into pesticides and sends them to aceto’s customers – aidex released hazardous substances:  but judgment proof.

1. Question is whether Aceto “arranged for” the disposal

2. Yes they did

a. Courts generally interpret CERCLA broadly

b. Those who are responsible should pay for cleanup

c. Aceto owned the materials throughout the process

d. Aceto directed Aidex

e. Products went directly to Aceto’s customers

f. Aceto knew hazardous wastes would result

d. Transporters

5. Defenses: 107(b)

1. Act of God

2. Act of War

3. act or omission of third party – no contractual relationship (includes transfer of the property—has an innocent purchaser provision)

iii. Joint and Several Liability v. Divisibility

1. Nothing in the statute expressly says it requires jsl but it does.  Unless Defendant can demonstrate that the harm is divisible.

2. O’Neil v. Picillo (1st 1989):  Defendants were generators of waste, they argued that the harm was divisible because barrels had labels on them.

a. Court held that Ds were full of shit.

b. Very few of the barrels had Ds labels, but very few of the barrels had labels at all

c. Most of the waste could not be identified – since the burden is on the defendants to account for the uncertainty, they lose

d. Ok to hold them liable for further removal and remediation costs as  well as those already incurred

3. US v. Hercules (8th 2001):

a. Universal starting point for divisibility of harm:  must show either

i. Distinct harms or

1. Separate injuries

2. for example:  different geographical sites

ii. A reasonable basis for determining the contribution of each cause to a single harm.

1. can prove relative quantities contributed to the harm

b. Conceptually distinct from contribution or allocation of damages:  no gore factors (see below)

c. Defendants bear the burden of proof.

d. Proper standard is show distinct harms or reasonable basis for apportioning causation for a single harm

e. Need not prove waste did not or could not contribute – can prove divisibility based on volumetric or chronological evidence

4. Allocation of Liability:

a. 122(g) provides a de minimis settlement provision.

i. Seeks to encourage settlements with PRPs that contributed small amounts of substances whose toxic or other effects are minimal in comparison with others

ii. Should pay some premium over what their proportionate contribution would dictate in return for receiving early settlement that absolves them of liability for potential overruns or future costs

b. 113(f) provides for contribution actions.

i. Can seek contribution from other PRPs but not those wh hace settled.

c. Gore Factors for Apportionment

i. Ability of the parties to demonstrate that their contribution can be distinguished

ii. Amount of HW involved

iii. Degree of toxicity

iv. Degree of involvement of the parties

v. Degree of care exercised by the parties

vi. Degree of cooperation with federal/state/local officials

iv. Cleanup

1. Two Kinds of Responses

a. Short term removal actions designed to alleviate immediate dangers to public health and the environment

b. Longer-term remedial actions designed to provide a permanent remedy to the maximum extent practicable. – far more expensive.

i. 121(a): Remedial actions involving permanent and significant reductions of the volume, toxicity, or mobility of the substances preferred.  Offsite disposal of substances without treatment is the least favored action where practicable treatment technologies are available

ii. 121(b):  EPA must select a remedial action that is protective of health and the environment that is cost-effective, and that utilizes permanent solutions and alternative treatment techs to the max extent practicable.

iii. 121(d):  ARARs – attain a level required by any legally applicable or relevant and appropriate standard under any federal environmental law or state law if it is more stringent

iv. 107f:  Natural resources damage – restore replace or acquire the equivalent of such natural resources – if you can’t due that – contingent valuation:

1. Determine what peoples willingness to pay would be were there a market

2. Describe the thing, describe the damage, and ask how much you would pay to prevent the damage

v. Brownfields: abandoned, idled, or underused industrial and commercial facilities where expansion of redevelopment is complicated by real or perceived environmental consequences.  – brownfields initiative offers tax breaks for people who buy and clean up the property

IV. Regulation of Toxic Substances

a. Overview
i. Diff fr/ tort law – precautionary – don’t have to wait for lots of deaths – actual harm not required

ii. What is required before we regulate

iii. Risk assessment and risk management 

1. Risk-Balancing

2. Feasibility – based

3. Health- based

4. Information – based

iv. Statutes

1. TDSCA

a. Testing

b. Pre-mfgr notices

c. Regulation of certain chems

2. FIFRA

a. Registration

b. Cancellation

c. Suspension

3. Lots of others FDCA, CAA, CWA, OSHA
ii. Reserve Mining v. EPA (8th en banc 1975):  Dumping taconite tailings into lake superior – contained asbestos stuff.  Question whether asbestos fibers cause cancer when they enter through digestive tracks.

1. Lots of medical studies that went both ways

2. District court had ordered an immediate shutdown.  

3. 8th circuit allowed reasonable time to stop dumping fibers

a. Showed some possibility of harm, but relatively small compared to the damage that would be caused by an immediate shut down of this place

iii. Ethyl Corp v. EPA (dc en banc 1976)

1. EPA made a decision that lead in gas presented a substantial risk of harm an ordered reductions in lead content in gas.

2. dc panel had determined that there was insufficient evidence that lead emissions would endanger the public health or welfare – speculative and inconclusive at best

3. en banc court reversed

a. Administrator’s interpretation of will endanger to mean “presents a significant risk of harm” was good.

b. Case by case analysis is appropriate

c. Must look at severity of the harm as well as probability that it will occur

b. Risk Assessment and Risk Management

i. Risk-Benefit Balancing – Comparing severity of the harm, probability of it occurring, and the cost of prevention.

1. Example: TSCA (Toxic Substances Control Act):

a. Looking for unreasonable risks

i. Testing

1. Can require testing of any chemical substance or mixture if it is new (insufficient data)

2. Or if EPA suspects unreasonable risk or the chemical is produced in substantial quantities or may result in substantial human exposure

ii. Pre-manufacture notices

1. for new chemicals or

2. new uses of chemicals

iii. Regulation of certain chemicals

1. Authority to ban – or otherwise regulate if it causes an unreasonable risk of injury to health or the environment

2. labels, method of disposal, etc.

2. Feasibility Limited Regulations – bases the level of control on the capabilities of technology rather than on the degree of risk or the results of balancing.  Degree of risk can come into play.  Two components:  1. State of technology 2.  Cost of technology to co./industry

a. Example:  OSHA

b. Example:  SDWA – combination of balancing/feasibility/health

i. Regulates every public drinking water supply system at least 15 service connections and 25 individuals

1. MCLGs – Maximum containment level goals:  no known or anticipated adverse effects on health of persons and which allows for adequate margin of safety

2. MCL: Maximum Containment Levels: as close to MCLGs as is feasible

a. The levels that public drinking water suppliers have to meet

b. Feasibility:  Achieved with the best technology, treatment techniques and other means.

c. Must determine whether benefits of MCL justify the costs

c. Health—Based – see sdwa – 

ii. Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA)

1. Registration

a. Must register all pesticides

b. Must be registered to be sold or distributed – can use unregistered stuff (homemade)

2. Cancellation

a. EPA may initiate cancellation proceedings if – when used in accordance with widespread and commonly recognized practices, causes unreasonable adverse effects on the environment

b. Can take a long time

c. Requires proceedings

d. Pending hearing the pesticide can still be sold and distributed

3. Suspension

a. Imminent hazard during the time required for cancellation proceedings.

b. Then pesticide maker can request an expedited hearing

iii. Emergency Planning and Community Right-to-Know Act (EPCRA)

1. Requires epa to make List of extremely hazardous materials & threshold planning quantities for those materials

2. State and Local response commissions 

3. Notification Requirements  -- owners and operators of facilities have to notify community emergency response coordinators of releases of extremely hazardous substances – and locations, identities and amounts of hazardous chems used at facilities

V. Environmental Justice – poor people get screwed.

VI. Clean Air Act

a. NAAQS – National Ambient Air Quality Standards

i. § 108 – Requires EPA to identify air pollutants anticipated to endanger public health or welfare and to publish air quality criteria

ii. § 109 – Requires EPA to adopt nationally uniform ambient air quality Standards (NAAQS) for criteria air pollutants

1. 7 pollutants

a. PM10, PM2.5, SO2, CO, NOx, Ozone, and Lead

b. Standards based measured by concentrations over certain time periods eg:  Ozone average .08 ppm over 8 hours

2. 109b1 – NAAQS – allow an adequate margin of safety, and are requisite to protect the public health.

a. Do not take costs into account when determining NAAQS (Whitman v. American Trucking (2001).

i. EPA proposed tougher standards on O3 and PM2.5 – nonthreshold pollutants – no level of exposure is safe

ii. No delegation problem.  Requisite to protect human health is an intelligible principle.

iii. Argument was that because no level is safe there is no way for EPA to pick an exact point unless it is 0 – impossible

b. SIPs – EPA sets NAAQS it is mainly up to the states in figuring out how to meet them.  They must set up State Implementation Plans and submit them to EPA.

i. § 110 Requires states to develop and submit to EPA for approval state implementation plans specifying measures to assure that air quality within each state meets NAAQS

1. 110a2

2. Union Electric Co. v. EPA (1976):  Missouri created a really tough SIP.  Union claimed it was impossible.  EPA approved it.  Court held EPA is required to approve a SIP if it will meet NAAQS.  States can be more stringent if they want to.

3. § 110k5 authorizes EPA to make a SIP call for a recision whenever it finds an existing SIP is “substantially inadequate to attain or maintain the relevant NAAQS

a. Virginia v. EPA (dc 1987):  EPA made a SIP call requiring states to institute Cali’s LEV program.  Court ruled EPA could not do this.  EPA may not condition approval of a SIP on adoption of a particular control measure.

ii. New Source Review Program.

1. Existing Source in nonattainment area – must install reasonably available control technology (RACT).

2. New Stationary source in attainment area – best available control technology (BACT)

3. New stationary Source in non-attainment area – Lowest achievable emissions rate (LAER

4. Existing stationary source in attainment area – nothing

5. Major modifications subject you to new source review.  Bush considers this spending 20% of the source’s orignal cost on a change – at once

iii. Part C – Prevention of Significant Deterioration of Air Quality

1. Three classes

a. I – big parks – held to higher standard (maximum allowable increases of so2 and pm)

b. II – regular attainment areas – little lower standards

c. III – Class II except redesignated under 164 – little lower standards

2. 165 – permits for new facilities

a. Subject to best available control technology

i. Best equipment pretty regularly available

b. 165a5 – can allow higher emissions if no adverse impact

iv. Part D – Plan Requirements for Non-Attainment Areas

1. 171  Definitions of RFP, Nonattainment area, LAER, Modifications

2. 172(a)(2)  Attainment dates for non-attainment areas:  within 5 years ( 10 years and potentially two 1 year extensions

3. 172(2)(c):  Existing sources must implement Reasonably Available Control Technology

4. 173(a) – New source and modification permits

a. Must comply with Lowest Achievable Emission Rate

b. Must offset new emissions with reductions 

i. 173(c):  from same source; other sources in same non-attainment area; or State may allow reduction in another NA area if it is as bad or worse and it contributes to that NA area.

5. 179:  Sanctions and Consequences of Failure to Attain

a. (a)  State Failure – any number of problems with SIP or implementation of SIP – 18 months for it to be corrected and then shall apply a sanction

b. (b)  Highway Sanctions, Offset requirements.

c. (c)  Notice of failure to obtain:  must be determined within 6 months of date and shall be published in federal register –(d) for consequences

6. Subpart 2 181-182  Different classifications, limits and Deadlines for ozone nonattainment, depending upon severity

c. Acid Rain Program  (1990 amendments)

i. National cap on SO2 and NOx

ii. 2 Phases

1. Phase 1 –404:  Applies to 111 large power plants & anyone who wants to opt in

2. Phase 2 – 405:  All power plants and any industries that want to opt in or the epa feels need to be brought in

iii. Each plant gets a total number of allowance based upon past emissions and fuel consumption.

iv. Allowances are tradeable and can be saved for later use.  Can’t use before they are issued

v. After jan 1 2000 new utilities can’t exceed the allowances held by the owner/operator.  Must obtain them from someone else

vi. Pros and Cons of Emissions trading

1. More efficient – lowers compliance costs

2. incentive to find new technology

3. low administrative costs

4. Con: Creates hot spots of pollution

d. Motor Vehicles 

i. Emissions Standards for New Vehicles

1. High standards forced technology

2. Costs usually not as high as industry forcasts

3. Increased cost of new cars ( keep your old polluter longer

ii. Fuel Content

1. Worked for getting rid of lead

2. Reformulated Gas – reduce hydrocarbon emissions in regions in NA for ozone

3. Oxegenated Gas:  Fuel burns more completely – reduces CO – for areas in NA for CO

iii. Alternative Vehicles

1. California’s zev mandate

a. Required 10% of vehicles certified for sale to be super low or zero emission vehicles – electric – hybrid

iv. Transportation Control Measures

1. While per vehicle emissions have gone down, it has been canceled by increase in vehicle miles traveled.

2. HOV lanes, higher gas/parking costs, encouraging employers to promote carpooling and biking/walking, subsidizing mass transit.

VII. Clean Water Act

a. Overview

b. NPDES Permits

i. 301(a)  General prohibition on discharge from any person (Unless permit or some other exception

1. Discharge = any addition of any pollutant to any navigable water(or ocean or contiguous zone) from any point source – doesn’t include boats

2. Pollutant:  Lots of stuff see 502(6) on 497

3. Point source:  any discernible, confined and discrete conveyance.  Doesn’t include agricultural discharges and flows.  Doesn’t include damns (court upheld).

ii. Technology-Based effluent limitations

1. Industry wide standards for each pollutant

2. How to determine limits:

a. 301(b)(2)(A):  Toxic Pollutants (and nonconventional pollutants under (F)ammonia, chlorine, dyes, iron) established by leg or added by epa:  Require best available technology economically achievable.

b. 301(b)(2)(E) – Conventional pollutants – Best Conventional pollutant control technology.

c. 306:  New Sources:  Best Demonstrated Control Technology

3. Modifications & Variances:

a. 301(c):  Can modify if

i. the modifications will use the best tech within owner’s econ capability and

ii. will result in reasonable further progress towards elimination of discharge pollutants

b. 301(l):  Can’t modify for toxics except as authorized by (n)

c. 301(n):  Variance if the point source can show fundamentally different factors from the rest of the industry: (FDF variance)

d. 402(a)  Federal Permits

e. 402(b)  State can administer its own permit program – approved by epa

4. Publicly Owned Treatment Works

c. Water Quality-Based Controls 

i. Basically a Safety Net for the CWA

ii. The standards are a combination of the designated use and the water quality criteria

iii. WQ based effluent limits

1. 301(b)(1)(C) – EPA or state can change the limits of permits if not meeting standards

2. 304(l) – Force states to develop individual control strategies for toxic pollutants

a. States must develop list of waterways that can’t meet standards

b. Try to improve within 3 years

d. State Certification under 401:  To obtain a federal permit for something that might result in a discharge you must get 401 cert from the state that says it won’t violate any provisions of the act

i. Jefferson County (supreme):  You have to get a cert in order to get a FERC license to build a damn, ok for state to condition it on compliance with minimum flow conditions.

ii. Very broad authority for states to set criteria for 401 – doesn’t necessarily have to relate to effluent limits

iii. TMDLs – Total Maximum Daily Loads

1. 301(d)(1)(A) – State must identify and rank waters for which effluent limitations aren’t stringent enough to implement any applicable WQ

2. 301(d)(1)(C) – state must establish TMDLs for those waters

3. 304(a)(2) – how epa chooses pollutants to worry about

4. 303(d)(2) – states have 180 days to identify and rank

5. 303(e)  States must submit tmdl plans

e. Wetlands

i. Requires discharges of dredge and fill to the waters of the US to obtain permit from the Corps.  (EPA & Corp work together on administration)

1. Dredge materials:  material that is excavated or dredged from US waters

2. Fill:  Material used for primary purpose of replacing aquatic area with dry land or changing bottom elevation of water body

3. NMA v. Army Corps:  Fallback couldn’t be considered either .

ii. Wetlands:  those areas indundated or saturated by surface or groundwater at a frequency and duration sufficient to support, and under normal circumstances do support saturated soil vegetation

1. Wetlands hydrology

2. wetlands vegetation

3. wetlands soil conditions

iii. 404(b)(1) No discharge of dredged/fill material shall be permitted if there is a practicable alternative which would have less adverse impact on the aquatic ecosystem

1. capable of being done after taking into consideration cost, existing technology, and logistics in light of overall project purposes

2. Developer bears burden that no alternative is available

3. Availability determined at time of site selection, not at time of permit application.

iv. Wetlands Mitigation Banking

1. Endorsed by Clinton admin

2. restore/enhance/create wetland to compensate for future losses from development

3. Not really that great

a. Bad at creating wetlands

b. Only create easy ones

v. General permits allowed for various activities 404(f)

f. Jurisdictional Issues

i. CWA applies to discharges into “navigable waters”

ii. Navigable waters = waters of the US

1. Def of waters of US – 33 cfr 328.3 includes:

a. (3)  all other waters such as intrastate lakes, rivers, streams, mudflats … degradation or destruction of which could affect intrastate/foreign commerce including any such waters that

i. could be used by interstate travelers for recreation

ii. fish/shelfish could be sold in interstate commerce

iii. used by industries in interstate commerce

2. Riverside Bayview (1985):  Ok to include wetlands adjacent to navigable waters and their tributaries 

3. SWANCC (2001):  Can’t include wetlands that aren’t adjacent to navigable waters by using the migratory bird rule  (not within scope granted by statute – may or may not be constitutional)

VIII. Land Use and Regulatory Takings

a. Land Use and Environmental Issues

i. Air pollution – more sprawl = more vehicle miles

ii. Water pollution – water runs along paved surfaces instead of being filtered by the ground

iii. Habitat Consumption 

iv. Energy Consumption

v. Local Climate Change

vi. Interference with natural process – erosion

vii. Social divisions

b. Tools

i. Local building codes and zoning

ii. State regulations

c. Regulatory Takings Cases

i. Euclid – Upheld use of zoning – legitimate exercise of general police power – Protect safety, health, morals and general welfare

ii. Penn Coal:  Holmes:  Regulation amounts to a taking if it goes to far.

iii. Penn Central:  Owner of Grand Central wanted to build a fifty story office building on top of station – NY said no 

1. Essentially ad hoc, factual inquiries

a. Econ impact: 

i.  received transferable development rights which offset some impact.  

ii. Still can run the station.  

iii. Still might be able to expand, just not in this way

b. Extent to which interferes with investment backed expectations

i. Still can run the station – that was the expectation at the time of the investment

c. Character of the governmental action

i. Exercise of police power

ii. Not arbitrary

2. Lucas

a. 2 instances of regulatory action are per se takings

i. physical invasion necessitated by the regulation

ii. regulation that denies all economically beneficial use of land

1. Lower court had ruled that this was so

2. must compensate unless it falls within background property or nuisance law – then state always had the right to regulate

3. Nollan:  Couple wanted to change small place to three bedroom house on their beach front property.  State conditioned it on an easement for people to cross the property

a. Must be a nexus between legitimate state interest and the condition

b. No nexus hear

c. State said was to provide view – easement doesn’t do this, maybe an observation area

4. Dolan:  Wanted to expand her store and pave a parking lot.  City said she could if she dedicated her property in the floodplain to the city greenway, and if she put in a bike path

a. Definitely legitimate state interests in flood prevention and offsetting traffic congestion

b. After finding the nexus required in Nollan, must find rough proportionality between the exactions and the impact of the development

i. No reason to require dedication of the area – could just agree not to develop on it

ii. Had to have found that the bicycle path would have offset traffic (could wasn’t good enough

IX. National Environmental Policy Act

a. Requirements

i. All procedural nothing substantive

ii. Requires Agencies to prepare EIS’s for major federal actions and proposals for legislation

1. environmental impact of the proposed action

2. any adverse environmental effects that can’t be avoided if immplmented

3. Alternatives  (102(C) has more)

iii. Once court determines agency made its decision subject to the procedural requirements, the court can only insure that agency considered the environmental consequences and the decision wasn’t arbitrary or capricious.

b. When is EIS required

i. Proposals for legislation: narrowly construed – almost never done

ii. Major federal action

1. Construed much more broadly: CFR 1508.18

a. Actions with effects that may be major which are potentially subject to Federal control and responsibility

b. Can include failure to act – when reviewable under APA

c. New and continuing activities

d. New or revised agency rules, etc.

2. Permits for private actions sometimes.

iii. Timing and Scope

1. Must consider connected actions and cumulative actions (1508.25a) together in EIS

a. Can’t divide into smaller projects to avoid EIS

b. See Thomas v. Peterson – Timber road and timber sales both connected and cumulative actions.

iv. Must have significant affect on quality of human environment

X. Endangered Species Act

a. Reasons for Protecting Biodiversity

i. Ecosystem Integrity

ii. Food & Medicinal Resources

iii. Charismatic Megafauna (cool animals)

iv. Ethical reasons

b. Jurisdiction

i. Gibbs v. Babbit (4th 2000) – ESA gets its jurisdiction from the commerce clause – Regulation restricted the taking of red wolves on private land in North Carolina

1. Lopes:  3 possibilities

a. Channels of interstate commerce

b. Things in interstate commerce

c. Substantial relation to interstate commerce

2. Court found this fell under c

a. Relates to tourism, scientific research, fur trade, markets for livestock – all of which affect interstate commerce

b. Also must look at action in aggregate:  taking one wolf might not have effect, but if everyone did it there would be

c. Also must look at ESA as a whole – protecting animals and ecosystems.  Prohibiting this would basically destroy the ESA

c. Key Provisions

i. Shared administration between Fish and wildlife and the national marine fisheries service

ii. Section 4:  Creates lists of endangered (imminent danger of extinction) and threatened(likely to become endangered in the foreseeable future) species

1. Services can do it administratively

2. or citizens can petition – put on or taken off

iii. Consequences of Listing

1. Section 4:  Critical Habitat

a. Habitat which is essential to conservation

b. Generally chose not to designate a critical habitat

2. Section 7:  all federal agencies must insure that actions aren’t likely to jeopardize the continued existence of a threatened/endangered or adverse modification of critical habitat

a. TVA v. Hill:  Damn basically done – found an endangered species – ESA became law.

i. Plain meaning of the statute pretty clear that there is no balancing.  Doesn’t matter that lots of money spent on damn will go to waste

ii. Congress recognized that loss of species is incalculable.  No way to balance even if court had power.

b. Process

i. Biological assessment

1. whether action will jeopardize

2. if it does must look for alternatives or terminate if necessary

ii. Can appeal to god squad for exemption

1. Can exempt federal project even if it does jeopardize

2. benefits must clearly outweigh the alternatives.  Really economically disproportionate.  

3. Only convened four times – two exemptions – but not total

3. Section 9 – Prohibits sale, importation, taking, etc.  of endangered species

a. Definition of take very broad includes harm which includes incidental takings through habitat modification or degredation

i. ITP’s (incidental take permits and HCPs(Habitat Conservation Plans)

1. Can get a permit for incidental takings if you set out a HCP (see 10(a)(2))

a. Requires mitigation measures

b. Will not appreciably reduce the likely hood of survival or recovery of the species in the wild

ii. Babbitt v. Sweet Home (1995)

1. Secretary’s interpretation of takings to include harm— which encompasses incidental takings through degradation or modification of habitat.

2. Supported by plain language, broad purpose, and the fact that congress authorized secretary to issue permits to get around it.

XI. Enforcement

a. Government action

i. Criminal liability

ii. Civil Suits

iii. Administrative remedies

b. Citizen Suits

i. 3 types

1. Sue agency for failure to do some mandatory duty

2. seeking judicial review of an agency action (inconsistent with statute or violates statute)

3. Private Attorney Generals – sue another private party for violations

ii. Standing

1. Must have standing to sue

a. Sierra Club v. Morton (1972):  Not good enough for Sierra Club to say building a ski resort will hurt mineral king.  Organization must show action caused members an injury in fact

i. Had to say members used the area and the would be affected by the aesthetic, etc. changes.

ii. Injury in fact also has to be within zone of interest protected by the statute

b. Modern Standing requires

i. Actual or threatened injury in fact

ii. That is fairly traceable to the challenged action

iii. Redressable by judicial action; and

iv. Within the zone of interest of the statute

c. Lujan:  Interior decision not to require ESA stuff for actions outside of us.  Wasn’t good enough for two members to say they had been to places where the endangered species were and that they wanted to go back.  Must have fairly certain and fairly specific allegations of the injury in fact – buy some plane tickets

2. Gwaltney problem

a. Gwaltney (1987):  CWA authorized suits against any person alleged to be in violation.  

i. Court interpreted that to mean you can’t sue for wholly past violations (no jurisdiction)

ii. Question is whether there is a good faith allegation that the violation is occurring at the time of the suit, if so then there is jurisdiction.

b. Congress changed CAA to eliminate this problem also allowed suits for past violations in new statutes EPCRA

3. Steel Company (1998):  Plaintiff lacked standing when D cured the violations between receiving notice of intention to sue and the date the suit was filed.

4. FOE v. Laidlaw (2000):  Laidlaw repeatedly violated npdes permits as much as three years after suit was filed, but hasn’t since, last violation two years before judgment was entered:  Laidlaw argued mootness

a. Court rejected that

b. P’s suffered injury in fact – shitty water

c. Civil penalties do provide redressability to Ps – deterrent – no matter that government gets the money

d. Only moot if defendant makes it absolutely clear that the allegedly wrongful behavior could not reasonably be expected to recur – heavy burden

