- Different conceptual frameworks for Enviro. Law: Human centric (Utilitarian, human dominion, Judeo-Christian), ecological (interdependence of everything – silent spring), land ethic (nature has value in undisturbed state so it’s always ‘in use’), preservationist/transcendental (value in continuing relationship with enviro for self-revelation), Stewardship, Deep Ecology, Free Market Environmentalism   

- Tragedy of the commons: Collective action problem

- Economics and the Enviro.: Who should pay for externalities? Goodstein article says that businesses should internalize externalities by paying for the pollution that they cause; Farber’s eco-pragmatism balances econ and enviro.

- ESA enforcement: Delegation of DOI authority to FWS for animal and plant, DO Commerce to National Marine Fisheries Service (NMFS) for marine animals; exception for pests; §7 treats endangered and threatened species the same but §9 allows only endangered species to be protected by regulations of FWS and NMFS
§ 3: Definitions: §3(5)(A) critical habitat 

§ 4: Species must be listed as endangered or threatened based on scientific data; any citizen can petition EPA to list species and once listed it must be in the Federal Register and must give notice to agency; species must meet any one of 5 requirements to be listed:

1) Present/threatened destruction, modification, or curtailment of its habitat or range

2) overutilization for commercial, recreational, scientific, or educational purposes

3) disease or predation

4) Inadequacy of existing regulatory mechanisms 

5)    other natural or manmade factors affecting its continued existence

§ 4: Secretary’s required to list species’ critical habitat and can consider cost/benefit analysis and economic factors

§4(f): Recovery plans → underenforced b/c no timetables for implementing plans

§4(b)(2): Allows for balancing of econ and non-econ factors for designation of critical habitat

§4(d) generally threatened and endangered species are treated the same (conservation) except for in §9

§ 7: Jeopardize provision: Requires any person who requests federal action in form of a permit, license or federal funding for any project must submit to a consultation between the appropriate wildlife agency and concerned federal agency 

- only govt can be liable but §7 applies to public & federally permitted/ on federal lands private actions

TVA v. Hill: Enviro group sued under NEPA; Ct enjoined and during injunction snail darter was found and listed as  endangered and dam was its ‘critical habitat’ → Sup. Ct. found that unequivocal language of ESA didn’t allow for balancing so dam needed to be stopped

- 3 Consequences of TVA v. Hill: 

1) §10 added to ESA 

2) Endangered Species Committee (god squad) in §7(e) to consider exemptions 

3) use of economic balancing factors in determining critical habitat in §4(b)(2) 

Defenders of Wildlife: Sued for downgrade of gray wolf population; ESA allows, for vertebrate animal species, for subdivision of endangered species' range into "distinct population segments" (DPS).  The DPS must be "discrete and significant in relation to the species to which it belongs." FWS must go through same 5 factors for listing and downlisting. Historical range was > actual range
Northern Spotted Owl v. Lujan: critical habitat can be considered undeterminable but only with justification

§9: Take provision; applies to all actors (private and public)

Babbitt v. Sweet Home: ‘Harm’ includes habitat modification 

§10: Incidental take exception and conservation plans → exception to §7; §10(b)(1) allows for exceptions for undue economic hardship; taking must 1) be incidental and 2) must minimize and mitigate the impacts after conservation plan is proposed
NEPA: Environmental disclosure/procedural statute encouraging federal agencies to consider enviro. impacts of actions 
§101: Suggests environmental considerations but makes none of them mandatory

§102(c): mandates federal agencies to consult with agencies that have special jurisdiction or expertise about the environmental impacts of their actions 

- EIS must be prepared by any agency whose major federal actions significantly affect the quality of the human environment and must include beneficial and adverse impacts to be able to weigh cost/benefit analysis

- To determine if action has significance impact look at:


1. Context to see how unique circumstances of action affects society, affected region and interests, locality


2. Intensity: Severity of impact including violations of law, precedent, and effects



3. Effects: direct and indirect econ, social, aesthetic, cultural and ecological



4. Must be a clear and causal relationship b/w federal action and environmental effects 

Post Hanly cts look at: Extent action causes adverse enviro. effects in excess of those of existing uses, and absolute adverse enviro. effects of action, including cumulative harm resulting from contribution to existing adverse conditions/uses in area

- If unclear, agency will prepare an EA to determine if EIS is needed

- EA must have enough evidence to determine if agency can declare a finding of no significant impact (FONSI) or EIS and should include brief discussion about need for action, possible alternatives and their impacts on the environment

- Agency inaction is outside scope of NEPA

- 3 main issue are:


1) whether EIS is required (EA): Has there been a proposal (which was more specifically defined post-Kleppe)? Note: 
EIS can consider social/econ. factors but they aren’t enough to require and EIS – must effect physical/natural enviro. 

2) When EIS is required in process: Early = more alternatives, later = agency more invested in project/action
3) scope of EIS: Segment proposals temporally/spatially?
-Reviewing cts can’t reverse decision on merits unless decision was arbitrary or clearly gave insufficient weight to enviro. value  

- Simultaneous and intimately related projects require comprehensive EIS

- CEQ Regulations post-Kleppe: "connected actions" are actions that (i) automatically trigger other actions which may require EIS; (ii) cannot or will not proceed unless other actions are taken previously or simultaneously; and (iii) are interdependent parts of larger action and depend on the larger action for their justification. "Cumulative actions" are actions "which when viewed with other proposed actions have cumulatively significant impacts."  
NOTE: Don’t conflate "biological assessment" under ESA § 7 with NEPA’s EA. Those actions may sometimes be merged:  for ESA, it's any federal action, and for NEPA, it's any major federal action significantly affecting quality of human environment.

Common Law Solutions to Pollution: Tort actions nuisance or trespass: transaction costs, had to have possessory interest in land to bring nuisance case, standing, access to cts, causation, hard to show negligence: equities must be balanced
RCRA: §7003 allows govt to enjoin anyone who has contributed to waste handling practices that present imminent, substantial endangerment to health or the environment
- Aimed at technology forcing by requiring regulation of all avenues for treatment, disposal, and storage of hazardous waste

- Mixtures of solid and hazardous waste = hazardous waste if it has waste characteristics NOTE: No EIS needed 

CERCLA/Superfund: 4 structural elements of CERCLA 

- Allows govt to require parties to directly cleanup sites with short-term removal actions and longer-term remedial actions and must comply with Nat’l Contingency Plan (NCP) and Nat’l Priority List (NPL) 
- Authorizes Superfund trust to be used by EPA to pay for cleanups Note: PRP = potentially responsible party

- Under §107 EPA can go after any PRP under liability scheme usually involving joint and several liability but has negotiated settlement process which allows for more equitable allocation of liability through contribution actions

- Establishes info gathering and analysis program under §§103 – 4; §103 requires disclosure/notification and §§ 104-5 allows EPA to request info about hazardous release & allows EPA to request voluntary cleanup via negotiations and settlements

- To be consistent with NCP remedial actions must include: 1) site investigation and analysis of remedial alternatives 2) NCP compliance for development, screening, analysis, and selection of cleanup methods 3) Opportunity for public comment on selected remedy 4) cost effective response  
- §111 & 112 Superfund pays for govt response to substances and restoration of damages

-   §107 imposes strict and joint and several liability for cleanup costs for the following 4 categories of responsible parties:

1) Owners and operators of a facility from which hazardous chemicals are released or are threatened to release



Parent liability is indirect if bad conduct pierces corp. veil or direct control of facility rather than subsidiary



Lender liability: must directly participate in management §1010(20)(E)(i) and §1010(20)(F)


2) Previous owners/operators at time of hazardous substance disposal


3) Arrangers/Generators of hazardous substance disposal



Arranger liability (Aceto): liberal def. to comply w/goals of prompt cleanup and responsible party paying



Generator Liability (Monsanto): must be a chem.. "similarity" b/w generator's wastes and actual site’s substances



Recycling Exemption under §127: 


4) Transporters of hazardous substances to disposal site 
- §113 governs contribution actions when one PRP goes after another after the first cleaned up site voluntarily or under §106

- Liability is for costs incurred that aren’t in compliance w/NCP and is joint & several when d can’t prove harm is divisible
Gore amend factors for dividing damages equitably: 1) ability to distinguish contributions b/w parties 2) amount of waste involved 3) degree of toxicity 4) degree of parties’ involvement in transport, generation, treatment, storage, and disposal 5) degree of care exercised by parties accounting for waste’s characteristics 6) degree of parties’ cooperation w/public authorities to prevent harm to public health and environment  

- Defenses and Exemptions:


1) 3rd Party defense: responsible for release, not in K rxn, D took due care & precautioned against foreseeable acts


2) Innocent Purchaser: acquired property after disposal, no actual/constructive knowledge of substance, took 

reasonable steps to ascertain whether hazardous substances were on property – must have engaged in "all appropriate inquiries" into previous ownership and usage of property "consistent with commercial and customary practice."  
3) Bona Fide Prospective Purchaser/Contiguous Landowner: disposal was before PRP acquired property, owner must have engaged in "all appropriate inquiries" into previous ownership and property usage "consistent with comm and custom practice." Owner must exercise appropriate care with respect to hazardous substances by taking reasonable steps to stop continuing release, prevent future release, or prevent exposure to previously released hazardous substance

- Thumb Screw Approach: EPA can request higher damages from PRP who delays or waits before settling
Enviro. Justice: 4 ways to effectuate 

1) Equal Protection Clause  


Against govt action and hard to win b/c must show discriminatory intent (discrim. impact not enough)



intent usually shown w/circumstantial evidence

2) Title VI of civ. rts act (discrim. against race, color, Nat’l origin applies to federally funded programs and not to federal agencies and can be brought by 1) private rt of action and 2) administrative complaint) & Fair Housing Act 

Tit. VI §§601-2: 602 allows agencies to implement regulations for intentional discrim. extended by Guardians case to discriminatory effects – compliance w/enviro. laws doesn’t = pre se compliance w/Tit. VI
3) Affirmative enviro. policy obligations that aren’t enforceable but are significant 
Ex. Exec. Order 12898- each agency shall make EJ part of its mission and ensure that its activities don’t have disproportionate impact on minorities 

4) Inherent authority to incorporate EJ into existing legislation: CAA’s permitting process, RCRA, EIS’s under NEPA

- Winning cases have been about denial of benefits rather than unequal distribution of burdens b/c that’s harder to prove 

- EJ claim must resolve:
1) Adverse impact borne disproportionately by 1 group and must see if impact is justified (complainants can have Tit. VI violation even if they’re not dominated by minorities by looking at comparison group with low level of minorities and must show disparity b/w affected and comparison pop.) 2) Were statutory standards applied in a discriminatory way 3) Is the level of health relevant? 4) Was there any attempt to mitigate? Any alternatives explored? 5) Are there cumulative burdens? 6) Was the public involved? 7) Does agency have acceptable justification?

- Must include EJ assessment in EIS’s under NEPA 

Clean Air Act (CAA): 2 standards are health/harm based ambient standards that are "requisite to protect public health with an adequate margin of safety" w/no thought to cost or technology and technology based standards (design v. performance; ex. source controls)
- Nat’l Ambient Air Quality Standards (NAAQ’s): Required to publish air quality standards for 6 criteria pollutants (particulate matter, carbon monoxide, nitrogen oxides, sulfur dioxides, lead, Voaltile Organic Compounds VOCs); health based, pollutant specific standard – area can be in attainment for one pollutant but not another 
- §109: Administrator publishes primary and secondary standard for each air pollutant where criteria’s established; primary standard is one that is requisite to protect public health w/adequate margin of safety and secondary is to protect public welfare

- Cooperative Federalism: Federal govt sets standards and states use State Implementation Plans (SIP’s) (must be EPA approved and a separate SIP must be made for each criteria pollutant); states, not EPA, can consider costs in SIP

- Even if EPA disagrees with State if SIP meets NAAQ, EPA must approve 


- §126 Petitions: Only covers major stationsary, not mobile, sources

Once plan’s approved state must ensure that it doesn’t interfere with neighbors’ air quality


- EPA issues NAAQ → State issues SIP → EPA’s accepts → SIP becomes enforceable law


- W/O adequate SIP, EPA can take over and institute Federal Implementation Plan

- EPA prefers for states to enact immediately effective categorical emissions standards 


- Could include a variance procedure that allows individual source to be exempt from specific requirements

- New Source Performance Standards (NSPS)§111: Federal Gov’t sets industry specific standards that require installation of best system for emissions reduction and EPA must determine which technologies are available to reduce criteria emissions


- In doing so EPA must consider econ. implications for industry and can’t cause serious econ. disturbance


- Major stationary sources is a volume based criteria (usually about 100 tons/yr of any air pollutant (§ 302(j), p. 1046)

- BACT standard § 111(a)(1), p. 862, defining "standard of performance": best system of emission reduction, taking into account costs and other criteria

- Nat’l Emissions Standards for Hazardous Air Pollutants (NESHAP): additional federal emissions standards for less common but still hazardous pollutants not regulated by NAAQ’s 


- Technology based approach that seeks to create maximum reduction of emissions possible w/existing technology 
- Fed. Gov’t also sets standards for vehicle emissions

-   Maximum Available Control Technology (MACT): done by EPA and nationally uniform for 189 listed substances § 112
- New Source Review (NSR): Very strict that allows new sources in non-attainment area only if Lowest Achievable Emissions Rate (LAER) is met and NSR requires offsets if moving into a non-attainment area and offset msut benefit source’s own Air Quality Control Region (AQCR)

- Under NSR benefit of proposed source must outweigh environmental harm 

- Attainment Ares: Prevention of Significant Deterioration (PSD): attempts to maintain attainment status for each given criteria pollutant in clean air region Must use best available control technology for new or modified sources- case by case basis

- Counsel will try to prevent source form being ‘major’ to avoid stricter provisions 


- Facility cannot change status as stationary and not major unless it has the potential to emit more than trigger amount


- Bubblings nets all structures at a parcel together for purposes of evaluating whether a source is major

- §112: Air Toxics Program – deals with hazardous air pollutants Technology-based standard for area sources:  GACT (generally available control technology). Less stringent standard than MACT.

- Emissions trading programs under CAA

Clean Water Act (CWA): Technology based standards with effluent backup standards; must look at each individual body of H2O in state
- §101: Goals (very ambitious) §101(7) wants to control non-point sources also 

- Sources of water pollution: Point and non-point
- §502(14) Point sources are discernable, confined, discrete conveyance from which pollutants are discharged (not humans according to Plaza Health Labs)
- publicly owned treatment works, combined sewer systems, industrial technology and concentrated animal feeding operation (CAFO)


Distinction b/w industrialized and non-industrialized agriculture creates controversy
· Non-pt sources aren’t associated with a particular pt of discharge and can be associated with many activities  

- §309: Non-pt source management programs: no teeth for enforcement; state governors are required to submit to EPA a management program for dealing with nonpoint sources of pollution

- Any discharge of a pollutant from a point source into navigable waters requires a permit

-Navigable waters- waters where federal government has authority- all waters whose use, degradation or destruction could affect interstate or foreign commerce; Isolated wetlands are not within federal jurisdiction

- National Pollutant Discharge Elimination System: (NPDES) permits and regulates quantity and quality of discharge; can be administered by states or tribes with EPA’s approval and can be more stringent
(1) Kind of pollutants:

(a) Conventional pollutants: oil, grease, bacteria (fecal coliforms) suspended solids, pH alterations, fish parts

(b) Toxic pollutants: CAA listed toxin in statute, but EPA listed water toxins in regulation rather than statute

(c) Unconventional pollutants: everything else, such as chlorine, which has dual uses, coloring
Types of discharges 1) Direct: polluting directly into a "water of the United States."  Rapanos: whether a tributary is considered a "water" is important for pollution permitting under the CWA.  EPA has long considered tributaries "waters" 2) Indirect: those discharges going into a publicly owned treatment facility.  Remedies previous problem of polluters dumping into publicly owned sewage facilities and evading CWA.Publicly-owned treatment facility
NOTE: "discharge" involves the addition of something into a navigable water from a point source.  

Technology-based standards- rely on ability of end of pipe equipment and process technology to reduce amount of pollutants- based on engineering criteria


-Types of technology based standards


1) BPT- best practicable control technology currently available- least restrictive- industry specific

2) BCT- best conventional pollutant control technology- represents BAT standards tempered by economics



3) BAT- best available technology- performance based on optimally performing plants- most stringent

- § 306 requires EPA to use BAT to create performance standards for new sources

-§ 303d- states must adopt water quality standards and identify waters with insufficient controls

-New and revised water quality standards have to reflect designated use of water body and water quality 
-States are required to develop total maximum daily loadings (TMDL)- subject to EPA review and approval



-TMDLS must be translated into permit limits for individual dischargers-apply to both point and nonpoint 

-Antidegradation policy- a state can’t set a water quality standard that will allow deterioration of water body beyond what it already is- EPA can overrule with its own standard
-§ 401 requires certification by potential discharger that it will comply with permit requirements

- §404: Wetlands: definition of wetland- areas that are inundated or saturated by surface or groundwater at frequency and duration sufficient to support vegetation in saturated soil conditions 
b) SWANCC Issue:  Does Congress have Commerce Cl. authority to regulate isolated wetlands used by migratory birds.

i) Corps' definition was expanded to include waters used by migratory birds.

ii) Court:  NO.  Riverside supported including adjacent wetlands under the definition of "waters of the United States" because such wetlands were inseparably bound with navigable waters.  Here, that binding is missing.  To extend definition to isolated wetlands would give "navigable" no independent significance, reading it out of the statute."   So, no authority under CWA where jurisdiction is predicated solely on the presence of migratory birds.

Army Corp of Eng. Issues permits for discharges in navigable waters and makes determinations regarding wetlands

-Regulate adjacent wetlands, but if wetland isolated then it is questionable unless hydrologically connected 

-Tulloch rule- excavation activities producing any incidental redeposition of dredged materials however temporary or small require § 404 permit when they would degrade or destroy wetland


-When reviewing permit application, decisions turn on practical alternatives- burden on developer to show none exist

