Endangered Species Act

-§ 4 provides that species be listed as endangered or threatened based on scientific data
-Any citizen can petition agency to list species- must be published in the Federal Register and give notice to agency

-Species must meet any one of five requirements in order for a petition to go forward

1) Present or threatened destruction, modification or curtailment of its habitat or range

2) Overutilization for commercial, recreational, scientific or educational purposes


3) Disease or predation


4) Inadequacy of existing regulatory mechanisms


5) Other natural or manmade factors affecting its continued existence
-§ 4 requires the Secretary to list species’ critical habitat- cost/ benefit analysis- can consider economics
§ 7-Any person who requests federal action in the form of a permit, license or federal funding for any project must submit to a consultation between the appropriate wildlife agency and concerned federal agency
-Formal consultation process is designed to prevent any agency action that could jeopardize the continued existence of endangered or threatened species or result in destruction or modification of critical habitat

-Jeopardy analysis centers on the potential effect on reproduction, population or distribution and that generates a determination of the species’ survival in the wild
-When protected habitat or species is implicated, modification criteria must be met to ensure only incidental taking

-“God Squad” is in charge of granting exemptions- to succeed an applicant must exhaust the consultation process and then demonstrate that the need for the proposed project meets the following test


1) There are no reasonable and prudent alternatives to agency action

2) Benefits of such action clearly outweigh the benefits of alternative courses of action consistent with conserving the species or its critical habitat 

3) Proposed action is in public interest on regional or national scale

4) Neither the agency concerned nor the exemption application made any irreversible or irretrievable commitment of resources prohibited
-§ 9 Take covers any possible conduct that could cause actual injury to an endangered or threatened species

-To harass, harm, pursue, hunt, shoot, wound, kill, trap, capture or collect or to attempt to engage in conduct

-Harass- intentional or negligent act that creates likelihood of injury to wildlife by disrupting behavioral patterns

-Habitat modification encompasses any activity that would significantly impair essential behavioral patterns; actual injury to species must be established
-§ 10 of ESA allows the Service to permit an applicant to engage in an otherwise prohibited taking of an endangered species under certain circumstances


1) Applicant must submit a comprehensive conservation plan



-Conservation plan must state why alternatives not feasible and specify funding of plan


2) FWS then must scrutinize plan and find that

-Proposed taking of an endangered species will be incidental to an otherwise lawful activity

-Permit applicant will minimize and mitigate the impacts of the taking to maximum extent practicable

NEPA
-§ 101- suggests environmental considerations but makes none of them mandatory

-§ 102c- requires federal agencies to consult with other agencies that have some jurisdiction or special expertise regarding environmental impacts at issue

-EIS must be prepared by any agency whose major federal actions significantly affect the quality of the human environment

-Once an EIS has been prepared there is a mandatory public disclosure provision with a public comment period

-An agency will prepare an environmental assessment (EA) to determine whether or not the project will have a significant effect on the environment and thus require an EIS

-EA is designed to include enough evidence to help an agency decide whether it must go ahead and prepare an EIS or whether it can announce a finding of no significant environment impact (FONSI)

-EA should include a brief discussion regarding the need for the proposed action, optional alternatives to the action and possible environmental impacts of proposed and alternative actions

-If an agency determines that there would be a significant impact, then it must prepare an EIS

-To avoid preparing an EIS, an agency need only show that a proposal is not major, a federal action or has a significant effect on the environment-Agency inaction is considered outside the scope of NEPA

-Reviewing courts cannot reverse a substantive decision on its merits, unless it be shown that the actual balance of costs and benefits that was struck was arbitrary or clearly gave insufficient weight to environmental value

-Some kind of impact statement would be required for projects intimately related to one another

-As long as several projects are pending at same time and intimately related then would require some kind of comprehensive EIS

-To determine if an action significantly effects the environment, look at
1) Context- refers to the unique circumstances and settings of a proposed action that should be considered when determining whether the impacts are significant
2) Intensity- involves the severity of the impact, including effects, precedent and any violations of law
3) Effects- aesthetic, cultural, ecological, economic and social (direct and indirect effects reviewed)

4) Must be clear causal relationship between federal action and environmental effect
-Both adverse and beneficial impacts must be included in EIS

-Alternatives to Proposed Action- primary (substitutes), secondary (different approach), and no action
-EIS must include discussion of the following


1) Reasonable forecasting of uncertain environmental information

2) Some worst case risk analysis 

3) Cost benefit analysis is not required but once voluntarily prepared, its analysis is significant


4) Must discuss alternatives related to the statutory purposes of the action and reasons for rejection


5) Mitigation measures and adverse effects that cannot be avoided
-Small handle problem actions or approvals of actions that may be too small to trigger NEPA

-Program Impact Statement- when an agency includes a number of related actions together in one impact statement

-If new information or circumstances arise, an agency must prepare a supplemental EIS
RCRA
-§ 7003- authorizes government actions to enjoin anyone who has contributed to waste handling practices that present imminent substantial endangerment to health or the environment
-Requires regulation of all avenues for treatment, storage and disposal of hazardous wastes-Aimed at being technology forcing

-Once EPA establishes a material falls under the definition of solid waste, the second trigger is whether the waste is hazardous

-Material can be discarded passively; EPA does not regulate spent materials that facilities recycle or reuse

-A mixture of a solid waste and a hazardous waste constitutes a hazardous waste if it exhibits waste characteristics

-RCRA permitting does not require an EIS
CERCLA
-Regulates toxic releases that have already occurred or threatening to occur

-Any substance that would be hazardous no matter what its environmental medium is governed by CERCLA regardless of the medium it is found in a particular facility

-CERCLA establishes four fundamental programs


1) A system for information gathering and analysis


2) Federal authority to respond to and clean up releases of hazardous substances


3) Superfund to underwrite cleanup


4) A liability scheme for those responsible for releases of hazardous substances

-§ 103 & 104- Information and inspection- responsibility of any person in charge of a facility who has knowledge of a release of a quantity of hazardous substances to notify EPA

-§ 104 & 105- Clean-up authority- authorizes federal government to clean up sites from which releases of hazardous substances occurred or are occurring – response can be short term emergency or long term remedial

-All actions must be consistent with NCP which are regulations to order and guide clean up activities



-To be consistent with NCP remedial actions must include




1) Site investigation and analysis of remedial alternatives

2) Compliance with NCP regulations relating to development, screening, analysis and selection of clean up methods




3) Opportunity for public comment on selected remedy




4) Cost effective response

-§ 111 & 112- Superfund- pays for government response to substances and restoration of damages

-§ 107- Liability- CERCLA imposes strict and joint and several liability for restitution costs

-Four categories of responsible parties:



1) Owners and operators of a facility from which substances are threatened to release or actually release



2) Persons who owned or operated facility at time of hazardous substance disposal



3) Persons who arranged for disposal of hazardous substances



4) Persons who transported hazardous substances and selected disposal site


-Liability is for costs incurred that are not consistent with NCP, any other response costs and damages for injury 

-Innocent owner defense- no liability for new owner if he did not know of the hazardous materials at time acquired or is a governmental entity who acquired in involuntary transfer or defendant inherited property
-Contiguous landowner defense- must not have contributed to contamination, known of possible contamination at time of acquisition, must have taken reasonable steps to limit once aware and most not be close to PRP


-Bonafide purchaser- must demonstrate by preponderance of evidence that did not contribute (brownfields)

-Assignment of liability- liability is joint and several if no basis for dividing responsibility for injury

-CERCLA only requires that plaintiff prove that defendant deposited hazardous waste at site and that substances found in defendant’s waste are found at site

-§ 113- If defendant can demonstrate factually that harm is divisible it can limit imposition of liability to harm it is responsible for- requires weighing evidence and making credibility determinations
-Gore amendments used to apportion damages equitably- factors are:


1) Ability of parties to demonstrate that their contribution to a waste can be distinguished


2) Amount of waste involved


3) Degree of toxicity of waste


4) Degree of involvement by parties in generation, transportation, treatment, storage and disposal


5) Degree of care exercised by parties with respect to waste, taking account characteristics of waste


6) Degree of cooperation by parties with authorities to prevent harm to public health or environment

-Any party can bring § 107 liability to recover response costs, even if it is potentially responsible or liable as well

-Private party who incurs response costs either by settling with EPA or directly on its own, can shift costs to other responsible parties- can seek restitution or action for contribution
-Thumb Screw Approach- EPA will seek greater payments from PRP who delay or wait before settling
-Recycling exemption- § 127- person who arranged for recyclable material shall not be liable with respect to such material if market for material, substantial amount used for new products and arranger exercised compliance with environmental laws
Clean Air Act

-NAAQS- national ambient air quality standards- required to publish scientific air quality standards for six criteria pollutants
-§ 109- administrator shall publish a primary and secondary standard for each air pollutant where criteria has been issued

-Standards shall be which attainment and maintenance allows an adequate margin of safety to protect public health

-Secondary standards should be issued to protect public welfare

-System of cooperative federalism-Feds create national standards and states decide how areas in their jurisdictions will go about meeting these national standards-State implementation plans have to be approved by the EPA


-When plan approved, state has to ensure that plan doesn’t interfere with maintenance of air quality of neighbors
-Once EPA issues primary NAAQS, states must propose SIP- if plan acceptable EPA must except for SIP to become enforceable federal law
-In absence of adequate SIP, EPA can create Federal Implementation Plan and take over administration

-EPA preferred approach for drafting SIP is for states to enact immediately effective categorical emissions limits


-Could include a variance procedure that allows individual sources to obtain relief from specific requirements


-Once SIP adopted only variance ranted by EPA will allow noncompliance- EPA must approve changes to SIP
-New Source Performance Standards (NSPS)- industry specific standards require installation of best system of emission reduction- EPA must determine what technologies are available to reduce criteria emissions


-Must assess financial implications for industry and must not cause serious economic disruption

-National Emission Standards for Hazardous Air Pollutants- NESHAP- additional federal emission limitations for less widely emitted but dangerous pollutants not covered by NAAQS

-Technology based approach- must create maximum degree of reductions in emissions that is deemed achievable


-MACT- promulgated by EPA and nationally uniform for 189 listed substances § 112

-Air Quality Control Regions (AQCR)- divided into attainment and nonattainment areas- whether meet NAAQS

-States required to submit lists of areas that are not in compliance with NAAQS and list areas unclassifiable

-States in nonattainment requirements- States must adopt reasonably available control technology (RACT) for existing sources


-New Source Review (NSR)- preconstruction permitting process for major stationary new or modified sources



-Prevent addition of new pollutants unless can be offset by other pollution reduction

-Project must utilize stringent control technology, be from approved SIP, and all other existing sources must be in compliance with SIP

-Must show benefit of proposed source outweighs the environmental costs
-Attainment areas- Prevention of Significant Deterioration (PSD)- attempts to maintain attainment status for each given criteria pollutant in clean air region- Must use best available control technology for new or modified sources- case by case basis

-To avoid stricter provisions, counsel will try to avoid having project be major stationary source


-Facility cannot change status as stationary and not major unless it has the potential to emit more than trigger amount


-Bubblings nets all structures at a parcel together for purposes of evaluating whether a source is major

Clean Water Act

-Sources of water pollution

1) Point sources- discernable, confined, discrete conveyance from which pollutants are discharged



-Three main types- publicly owned treatment works, combined sewer systems, and industrial facilities
2) Nonpoint sources- not associated with discrete point of discharge- attributable to variety of activities, principally farming, construction and mining- Left primarily to control of states since related to land use- § 319

-Any discharge of a pollutant from a point source into navigable waters requires a permit

-Navigable waters- waters where federal government has authority- all waters whose use, degradation or destruction could affect interstate or foreign commerce; Isolated wetlands are not within federal jurisdiction

-National Pollutant Discharge Elimination System (NPDES)- permits and regulates the quantity and quality of a discharge


-§ 401 requires certification by potential discharger that it will comply with permit requirements

-NPDES can be administered by states or tribes with approval of plans by EPA- can be more stringent
-Technology-based standards- rely on ability of end of pipe equipment and process technology to reduce amount of pollutants- based on engineering criteria


-Types of technology based standards



1) BPT- best practicable control technology currently available- least restrictive- industry specific
2) BCT- best conventional pollutant control technology- represents BAT standards tempered by economics


3) BAT- best available technology- performance based on optimally performing plants- most stringent

-§ 306 requires EPA to set performance standards for industrial new sources- New sources reflect BAT
-§ 303d- states must adopt water quality standards and identify waters with insufficient controls

-New and revised water quality have to reflect designated use of water body and water quality 
-States are required to develop total maximum daily loadings (TMDL)- subject to EPA review and approval



-TMDLS must be translated into permit limits for individual dischargers-apply to both point and nonpoint 
-Antidegradation policy- a state can’t set a water quality standard that will allow deterioration of water body beyond what it already is- EPA can overrule with its own standard
-§ 404- definition of wetland- areas that are inundated or saturated by surface or groundwater at frequency and duration sufficient to support vegetation in saturated soil conditions


-Must check to see if water is present at or near the surface for a period of time, evaluate vegetation present, and soil


-Army Corp of Eng. Issues permits for discharges in navigable waters and makes determinations regarding wetlands

-Regulate adjacent wetlands, but if wetland isolated then it is questionable unless hydrologically connected 

-Tulloch rule- excavation activities producing any incidental redeposition of dredged materials however temporary or small require § 404 permit when they would degrade or destroy wetland

-When reviewing permit application, decisions turn on practical alternatives- burden on developer to show none exist

Environmental Justice
-Executive order 12898- each agency shall make environmental justice part of its mission and make sure that its activities don’t have disproportionate impact on minorities
-Must show purposeful, discriminatory intent; Impact is not enough

-Without circumstantial evidence of conscious discrimination court will not act even if gross impacts on minorities
-Winning cases have been cases involving denial of benefits rather than cases involving unequal distribution of burdens
-Defendants will challenge data by pointing to alternative sites in non-minority neighborhood and also will say area demographics changed after agency decisions were made
-In an environmental justice claim must resolve the following:

1) Must find impact is adverse and borne disproportionately by one group and must see if impact is justified
-Possible that complainants can still say have title 6 violation even though not dominated by minority group if you look at the comparison population and that has a low level of minorities
-Need to show disparity from affected and some kind of comparison population


2) Where statutory standards applied in a discriminatory manner?

3) Is the level of health relevant?


4) Are there cumulative burdens?  Are burdens within jurisdiction of reviewing agency?


5) Was there public participation?


6) Was there any attempt to mitigate? Are there less discriminatory alternatives available?


8) Does the agency have an acceptable justification?
-Must include examinations of environmental justice during NEPA EIS
