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· MD and DC have adopted the federal rules and 41 states total have adopted them.  VA has not.
GENERAL

I.
GENERAL RULES AND COVERAGE

Rule 101  Scope

· Rules govern federal courts and bankruptcy cases and US magistrate judges  (not state courts)
Rule 102 Purpose and Construction

· Rules shall be construed to secure fairness, elimination of unjustifiable expense and delay, promotion of truth and that proceedings be justly determined
· “fallback rule”
Rule 1101  Applicability of Rules

(a)  Rules apply to US District Courts, Virgin Islands, Mariana islands, Guam, US Courts of Appeals, US Claims Court, bankruptcy and magistrate judges

(b)Proceedings Generally  Civil actions including admiralty and maritime, criminal, contempt proceedings, and title 11 proceedings

(c)  Rule of Privilege:  Rule with respect to privileges applies at all stages of all actions

(d)  Rules Inapplicable:  rules (other than privilege super objection)  do not apply to 

1)Rule 104 Prelim Q’s of Fact

2)Grand Jury Proceedings

3)Miscellaneous Proceedings:  extradition, sentencing, probation, search and arrest warrants

II.
MOTION IN LIMINE/OFFER OF PROOF/RULINGS
Rule 103  Rulings on Evidence


(a)  effect of erroneous ruling—substantial right of party must be affected, AND

1) when ruling admits evidence, timely objection required stating specific ground if the specific ground was not apparent from the context, or
· objection must be on record unless obvious.  Has to be the right objection under the right rule
2) when ruling excludes evidence, the substance of the evidence was made known by court by an offer of proof

· Once court makes definitive ruling party need not renew objection or offer of proof to preserve claim of error for appeal  (2000 amendments)
· Error not affecting a substantial right is harmless

· Harmless error—yes mistake made but would not have made a difference

· Failure to make a timely and proper objection at trial to admissibility of evidence means you can’t raise the issue on appeal unless plain error exists

· Admission of evidence cannot be error if objection was made but never ruled upon

· A specific objection which is overruled is a waiver of all grounds not stated.  One cannot object on one ground below and then another on appeal

· Failing to make an offer of proof also precludes raising the question on appeal

Offer of Proof

(b) Record of Offer and Ruling:  court may add further statement showing character of evidence, form of evidence offered, objection, and ruling.  May direct that offer shall be made in question and answer form
· Offer of proof—when rule excludes evidence then atty must make offer of proof to preserve point for appeal –demonstrate to the trial court exactly what he is prepared to introduce if permitted

· “PURPOSE OF THE OFFER”  otherwise you don’t know whether to sustain objection.  Different objections for different purposes

1. if evidence is physical document or other—at time of offer hand to clerk to lodge it and make sure it is part of record regardless of whether admitted

2. if testimonial, counsel for proponent makes oral description on the record of the substance of expected testimony

· If judge doubts the content, she may direct counsel to put him under stand under 103(b) (jury excused)
(c)  Hearing of Jury.  To extent practicable inadmissible evidence shall be kept from jury
· 103(c) Jury may be excused, counsel may approach the bench, may retire to chambers.  Also Motions in Limine are popular ways of getting around 103(c)

· affords a basis for advance planning of trial strategy.  May be made at pretrial or at trial before the presentation of evidence.  Court has discretion to rule or refuse to rule here
(d)  Plain Error-Nothing in this rule precludes taking notice of plain error affecting substantial rights although they were not brought to the attention of court
· so bad that it justifies reversal even if no objection
III.
JUDGE’S POWER TO CONTROL THE COURTROOM
Rule 103(c) right to conduct certain prelim proceedings outside of jury’s hearing
Rule 611  Mode and order of interrogation and presentation

· Note:  beyond FRE judge has inherent power to control her courtroom to ensure that proper order and decorum are present and that justice is done

(a)  Control by Court:  Court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence

1. effective presentation and truth

2. to avoid needless consumption of time

3. protect witnesses from harassment or undue embarrassment
SCOPE
(b)  Scope of Cross:  Cross examination limited to the subject matter of the direct examination and matters affecting the credibility of the witness.  Court may in discretion permit inquiry into additional matters as if on direct examination

· cross must be in boundaries of subjects covered
· if P accidentally or purposely brings in inadmissible hearsay evidence then D may cross—opening the door (also criminal convictions)
· redirect limited clearing up cross.  Recross limited to scope of redirect
Rule 614  Calling and interrogation of witnesses by court

(a)  Calling by Court:  court may sua sponte or suggestion of party call witnesses.  All parties may cross

· Very unusual
(b)  Interrogation by Court:  court may interrogate witnesses

(c)  Objections:  objections may be made at next available opportunity when the jury is not present

Rule 105  Limited Admissibility:  court may issue limiting instruction when evidence is admissible for one party or one purpose but not another
Rule 615 Sequestration of Witnesses at request of party court may order witnesses excluded.  Court may raise sua sponte.  Does not authorize exclusion of

1. party who is natural person

2. officer of party designated as representative by atty

3. person whose presence is essential (interpreter)

4. person authorized by statute

Rule 403  Exclusion of Evidence on Grounds of Prejudice, Confusion, or Waste of Time
 Power to exclude evidence even if relevant if probative value is substantially outweighed by the danger of unfair prejudice, confusion, misleading jury, undue delay, waste of time, cumulative evidence
IV. PRELIMINARY QUESTIONS
· Raised when there is an objection to evidence. 
·  Rules of evidence don’t apply to preliminary questions (except for super objection of privilege)
Rule 104 Preliminary Questions

(a)  Questions of admissibility generally:  questions concerning qualification to be a witness, existence of privilege, or admissibility of evidence shall be determined by the court.  Court is not bound by the rules of evidence except those with respect to privileges (SUPER objection)
· Whenever an objection is raised to an offer of evidence.  Prelim Q of fact is decided by a judge.  Can ignore hearsay rules
· Eg., jury decides whether an item is what the proponent claims.  Judge’s task is to assure that there is enough evidence to enable a reasonable juror to conclude that the item is or is not what it is claimed to be
(b)  Relevancy Conditioned on Fact:  (Hook it up) when relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon or subject to the introduction of evidence sufficient to support a finding of the fulfillment of the condition
(c)  Hearing of Jury:  Hearings on the admissibility of confessions shall be conducted outside the jury.  Hearings on other prelim matters shall be so conducted when the interests of justice require, or when an accused is a witness and so requests.
(d)  Testimony by Accused:  accused does not become subject to all cross examination when testifying upon a prelim matter

(e)  Weight and credibility:    Rule does not limit the right of a party to introduce before jury evidence relevant to weight or credibility

V.
LEADING QUESTIONS
Rule 611 (c)  Leading Questions:  can’t be used on direct unless except as necessary to develop testimony

· ordinarily allowed on cross

· hostile witness or adverse party—interrogation may be by leading questions

VI. COMPETENCY
· reverses C-L where women and children incompetent

Rule 601 General Rule of Competency:  every person competent to be witness except as otherwise provided. HOWEVER, in civil cases, with respect to element of claim or defense as to which state law supplies the rule of decision, competency determined in accordance with state law
Rule 602 Lack of Personal Knowledge:   witness may not testify unless evidence introduce to support that witness has personal knowledge of the matter.  Evidence to prove personal knowledge may but need not consist of witness’s own testimony.  Rule subject to Rule 703 (expert opinion)
· to testify the car hit the wall you have to have seen it

· “he told me it hit the wall”  you only have to have personal knowledge as to the statement

Rule 603 Oath or Affirmation  before testifying, required to declare you will testify truthfully by oath or affirmation in form that will awaken witness’s conscience and impress mind with duty to tell truth

Rule 604 Interpreters:   interpreter subject to qualification as expert and oath or affirmation to make true translation

Rule 605 Competency of Judge as Witness:  judge presiding at trial may not testify as witness.  No objection needed

Rule 606 Competency of Jurors as Witness:  


(a)  At Trial:  juror may not testify as witness in own case.  If juror called, opposing party shall be allowed to object outside of the jury
VII. RELEVANCE

Rule 401  Definition:   evidence is relevant when it has tendency to make existence of any fact that is of consequence more probable or less probable than it would be without the evidence
· relevance without + .01

· relevance and impeachment:  when considering the relevancy of impeachment evidence we consider the probative value for purposes of attacking credibility

· this is credibility--different from substantive relevance

· direct evidence:  evidence that if accepted as genuine necessarily establishes the point for which it is offered

· circumstantial evidence—evidence even if fully credited, may nevertheless fail to support let alone establish the point in question simply because alternative explanation seems as probable or more so  (Note:  FRE draws no distinction)
Rule 402  Relevant Evidence Generally Admissible;  Irrelevant Evidence Inadmissible  all relevant evidence is admissible, except as provided by Const., statute, these rules, or SC rules.  Evidence which is not relevant is inadmissible

Rule 403 although relevant, evidence may be excluded if probative value is substantially outweighed by prejudice, confusion, misleading jury, delay, waste of time, or cumulative
· favors admissibility
Rule 104(b)  Relevancy Conditioned on Fact:  when relevancy of evidence depends on fulfillment of condition of fact, court shall admit it upon or subject to the introduction of evidence sufficient to support a finding of the fulfillment of the condition

· hook it up
HYPOS

1. p. 72 Racing Stripe:  is speeding 30 miles away relevant to determining the cause of an accident?  People will disagree.  Note:  racing stripe is character propensity evidence

2. Is Flight Relevant?  Has been accepted as relevant by the courts.  Fact of fleeing can be offered into evidence to show guilt.  Allen v. US (US 1896)

a. However, evidence of flight does not create a presumption of guilt or suffice for conviction  Hickory v. US 1896 (US)
b. Failing to return to usual haunts can be admitted as evidence of flight

c. Inference becomes weaker as more time elapses between crime and flight

d. Relevancy depends on the reasonableness of assumption that D knew he was under investigation
CASES

State v. Chapple  AZSC 1983 p. 83

· Murder case.  Witnesses place “Dee” at scene of crime and Dee confessed. D says he’s not Dee

· D claims admitting evidence of charred body and skull of victim (very graphic) was error under similar Rule 403.  Were allowed in with a similar R. 105 limiting instruction that only to show location of slug in skull.  D stipulated to entry wound.  Real issue in case is whether D is “Dee”

HELD:  1) decide whether evidence is relevant 2) decide whether probative value is substantially outweighed by prejudice

· Note:  judge’s options 1)give limiting instruction 2) require an exhibit altered or redacted 3) can allow only part of them in
· TC must examine the purpose of the offer.  If photos have no tendency to prove any question actually contested then usually not admissible

· No bright line rule here—cases use balancing test

· Mere fact that photos are gruesome does not mean then should be excluded (Smith Ohio 1997);  sometimes admitted b/c they demonstrate atrocity (Arguello CA 1967); color slides may be allowed (Goffer AL 1983)

· Sometimes courts exclude gruesome photos when probative worth minimal and inflammatory impact great.  Especially when changed condition mislead the jury (Coleman Ill 1983)
VII.
AUTHENTICATION
Rule 901  Requirement of Authentication or Identification (issue is not whether this is ultimately Magg’s book.  Evidence does not have to be conclusive.  Judge has screening function here)
a. General provision: authentication or identification satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims
b. Illustrations:
1. testimony of witness with knowledge—that matter is what it is claimed to be
2. nonexpert opinion on handwriting—based on familiarity not acquired for purposes of litigation (mother’s handwriting)
3. comparison by trier or expert witness—comparison with copies that have been authenticated
4. distinctive characteristics—internal patterns, appearance, contents, distinctive characteristics and circumstances (hieroglyphics, misspellings)
5. voice identification—whether first hand or through mechanical device, transmission, or recording by opinion based upon hearing the voice at any time under circumstances connecting it with alleged speaker
6. telephone conversation—evidence that call was made TO number assigned by telephone company, if
a.  person=circumstances including self identification show the person answering to be the one called, or

b.  business—call made to place of business and has to be the type of conversation you would normally have with them
7. public records or reports—evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in public office, or record, report, statement, data compilation is from public office where items of this nature are kept
· birth certificates
8. ancient documents or data compilation—
· as long as no suspicion as to authenticity,
· was in place where it would likely be, AND
· is at least 20 years old when offered
9. process or system—evidence describing process or system used to produce a result and showing it produces accurate result (x-rays, computer printouts)
10. methods provided by statute or rule
FRE 902: Self-Authentication
· Note: This rule outlines the entire list of items that may authenticate themselves, requiring no extrinsic evidence.

· Note2: Section 11 of this rule basically applies to business records—remember the theme in the rules that business is reliable/good.

 (not illustrative, pretty strict)  extrinsic evidence of authenticity not required with respect to the following:
1. domestic public documents under seal—seal and signature of gov’t doc of gov’t agency or department

2. domestic public docs not under seal—signature of officer or employee included in ¶ 1, if public official certifies under seal that the signer has official capacity and signature is genuine

3. foreign public docs

4. certified copies of public records—copy of official record or report, or of a doc authorized by law to be recorded or filed and actually recorded or filed in public office, including data compilations—certified as correct by custodian or other authorized person, by certificate complying with ¶1,2,or 3 or act of Congress or SC

a. e.g., records of another case

5. official publications—books, pamphlets, or other purporting to be issued by public authority  e.g., federal budget, senate hearings

6. newspapers and periodicals
7. trade inscriptions--affixed in course of business and indicating ownership, control , or origin (label on bottled water)
8. acknowledged docs--notary 
9. commercial paper and related docs--$$ bills
10. presumptions under Acts of Congress

11. certified domestic records of regularly conducted activity—the original or copy of a domestic record of regularly conducted activity that would be admissible under 803(6) if accompanied by a written declaration of custodian or other qualified person, certifying record
a. was made at or near time of occurrence of matters set forth by person with knowledge of those matters

b. kept in course of reg. conducted activity (business records)

c. was made by regularly conducted activity as a regular practice (party here must provide notice of intention to adverse parties)

· e.g., hospital records  Old rule=have to have witness come in.  now can use affidavit or certificate.  Includes GW, nonprofits

12. certified foreign records of regularly conducted activity—similar to #11 but this only for civil cases and must subject maker to criminal prosecution in his own country
· foreign and domestic docs treated differently under the rule

Rule 903:  Subscribing Witness’s Testimony unnecessary:  not necessary to authenticate a writing unless required by the laws of the jurisdiction whose laws govern the validity of the writing

Note: This reverses the common law (anti-forgery) rule.  Now, if a document is signed by someone, he need not appear to authenticate it—the document can be authenticated another way.
Steps to authenticate and introduce an exhibit p. 978

1. have the exhibit marked for identification by the court reporter
2. authenticating the exhibit by testimony of a witness unless the exhibit is self-authenticating
3. offering the exhibit into evidence
4. permitting adverse counsel to examine it,
5. allowing adverse counsel an opportunity to object
6. submitting the exhibit to the court for examination if the court desires
7. obtaining the ruling of the court
8. requesting permission to have the exhibit if admitted presented to jury by reading it to them or passing among them
CASES:  Laying the Foundation
i. U.S. v. Johnson- p. 980 9th Cir.  1980 Tangible Objects:

Facts: A man was attacked with an ax and lived to be a witness at the trial of his attacker.  the prosecution offered the ax allegedly used to injure the victim into evidence with the victim as the sponsoring witness.  The defense objected (raises Prelim Q R. 104) on the grounds of 1) insufficient foundation/authentication because the witness failed to state that he could distinguish the offered ax from others with similar characteristics.  2) “changed condition”—that the ax used to commit the assault was covered in blood and hair when the victim last saw it, but the ax offered into evidence was clean.  3) objected to the ax according to FRE 403 and claimed that the admission of the ax into evidence would be unfairly prejudicial.

Rule: The appeals court affirmed the admission of the ax into evidence.  The court held that though the sponsoring witness wasn’t entirely free from doubt re: whether the offered ax was the one that injured him, a reasonable juror could have found that the offered ax was in fact the crime weapon.

·  lingering doubt and changed condition of the ax should go to the weight accorded to the evidence.  That is, though the requirements for admissibility according to FRE 901(a) were met here, the jury was free to determine, after receiving the evidence, that the ax was not the crime weapon. 
· trial court did not abuse its discretion by allowing the ax into evidence.  The court said that trial judges are given a great deal of latitude when making FRE 403 rulings.  
ii. U.S. v. Howard-Arias-p. 982 4th Cir 1982  Chain of Custody:

Facts: Here, marijuana seized from a ship was offered into evidence and the defendant objected, saying that the evidence had not been properly authenticated: missing link in the chain of custody (the guy who transported the drugs to the lab was missing at the time of trial).  [Generally, chain of custody arguments are made where the evidence is of such a nature that it could be tampered with.]

Rule: The court here held that the requirement of a continuous chain of custody is not iron-clad; that the fact of missing link does not prevent the admission of real evidence so long as there is sufficient proof that the evidence is what it purports to be and hasn’t been tampered with.  (have to argue that it’s significant the chain was not established)
Notes:  chain of custody requirement enforced more stringently in criminal than  civil cases
iii. U.S. v. Bagaric-2nd Cir 1983 p. 984 Writings:

Dealing with a writing here, prosec. Finds letter between two co-conspirators during search of buddy’s home.  D says letter not properly authenticated under R. 901(a).  the court ruled that entirely circumstantial evidence (appearance, contents, distinctive characteristics FRE 901(b)(4)) may be used to prove that evidence is what its proponent claims in order to satisfy the authentication requirement in FRE 901(a).

Notes:  spelling errors have been admitted to authenticate writings (Larson).  Is letterhead enough?  It was in Gordon when address and phone # matched.
iv. U.S. v. Biggins-5th Cir 1977 p. 987 Tape Recordings:

Facts: In the trial of a man accused of selling heroine, the prosecution introduced an original tape recording of the sale to an informant as well as a reproduction of the original tape filtered for noise.  

Rule: The court here noted that tape recordings are particularly susceptible to alterations.  As a result, the court held that the party offering a recording must first go forward with foundation evidence demonstrating that the recording is an accurate reproduction.  The court here adopted 4 prongs of a test adopted by the 8th circuit that prove such accuracy: 1) competency of the operator, 2) fidelity of the recording equipment, 3) absence of material deletions, additions, or alterations in the relevant portions of the recording, 4) identification of the relevant speakers.  [The eighth circuit also included: 5) the recording is authentic and correct, 6) the recording has been preserved in a manner shown to the court, 7) the conversation elicited was made voluntarily and in good faith].  The court also noted, however, that trial judges have broad discretion to determine whether a recording should be introduced into evidence.  The court said it would be reluctant to overturn such a decision even if the party offering a recording hadn’t met the particularized burden outlined above. (evidence indirectly tended to show that recording was accurate, had not been altered) 

· Finally, the court noted that according to FRE 901(b)(5), a witness’ familiarity with voices on a recording sought to be identified is sufficient to ensure reliable voice identification, regardless of whether that familiarity developed before or after the time of recording.    

· Notes:  voiceprint analysis is split in the courts.  Transcripts may be made to help the jury, but should be verified for accuracy, should not be given independent weight, trial judge should instruct jury about inaccuracies in transcript and jury should rely on what they hear rather than what they read.  Should not be moved into evidence unless parties stipulate as to accuracy

· If you want to object that portions of tape are left out—object on grounds of Rule 403

v.
U.S. v. Pool 5th Cir 1981 p. 992 Telephone Conversations:  
Facts:  multiple D convicted for smuggling MJ into US.  D Loye appeals and says phone call allegedly from him wasn’t properly authenticated.  DEA agent received call from “Chip” but agent never met him and never made any voice comparison

HELD:  inadmissible.  No prima facia case made mere self identification on the phone not enough.

NOTES:  hearing voice one other time on phone held to be sufficient to identify (Axselle)

VIII.
THE BEST EVIDENCE RULE- To prove the contents of a writing, you must provide the original.  This rule does not say that you have to present the best possible evidence.  Very narrow rule.
FRE 1001: Definitions
For purposes of this article the following definitions are applicable:

(1) Writings and recordings: “Writings” and “recordings” consist of letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.

(2) Photographs: “Photographs” include still photographs, x-ray films, videotapes, and motion pictures.

(3) Original: An “original” of a writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it.  An “original” of a photograph includes the negative or any print therefrom.  If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an “original.”

· Note:  includes a counterpart:  when people sign separate copies of a K each one is an original

· Includes any negative or print from it, also computer printouts are originals

(4) Duplicate: A “duplicate” is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by techniques which accurately reproduces the original.

· Note: Under the common law, a writing was just something produced by a pen or pencil.  This rule expands that notion to include digital data and technology.

FRE 1002: Requirement of Original
(a)To prove the content of a (b) writing, recording, or photograph, (c)the original writing, recording, or photograph is required, except as otherwise provided in these rules or by Act of Congress.

FRE 1003: Admissibility of Duplicates
A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.

· Valid objections:  Rule 403, Rule 901 not authenticated, Rule 1003

FRE 1004: Admissibility of Other Evidence of Contents
The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if-

(1) Original lost or destroyed: All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith; or

(2) Original not obtainable: No original can be obtained by any available judicial process or procedure; or

(3) Original in possession of opponent: At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing; or

(4) Collateral matters: The writing, recording, or photograph is not closely related to a controlling issue.

· Judge has freedom to allow here

FRE 1005: Public Records
The contents of an official record, or of a document authorized to be recorded or filed and actually recorded or filed, including data compilations in any form, if otherwise admissible, may be proved by copy, certified as correct in accordance with rule 902 or testified to be correct by a witness who has compared it with the original.  If a copy which complies with the foregoing cannot be obtained by the exercise of reasonable diligence, the other evidence of the contents may be given.

· If Best Evidence rule were enforced strictly it would outweigh FRE 902

FRE 1006: Summaries
The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation.  The originals, or duplicates, shall be made available for examination or copying, or both, by other parties at reasonable time and place.  The court may order that they be produced in court.

· Can make a summary chart even though something new is created

FRE 1007: Testimony or Written Admission of Party
Contents of writings, recordings, or photographs may be proved by the testimony or deposition of the party against whom offered or by that party’s written admission, without accounting for the nonproduction of the original.

· If docs provided against party and party doesn’t debate then no best evidence needed 

FRE 1008: Functions of Court and Jury
When the admissibility of other evidence of contents of writings, recordings, or photographs under these rules depends upon the fulfillment of a condition of fact, the question whether the condition has been fulfilled is ordinarily for the court to determine in accordance with the provisions of rule 104.  However, when an issue is raised (a) whether the asserted writing ever existed, or (b) whether another writing, recording, or photograph produced at the trial is the original, or (c) whether other evidence of contents correctly reflects the contents, the issue is for the trier of fact to determine as in the case of other issues of fact.  

· Throwaway rule

Two situations where Best Evidence comes up:

a. When substantive law at issue puts the content at issue:  Carter sues nota bene for libel.  If she calls Parks and asks what the article said the objection is Best Evidence.  Content is key of litigation

b. The content is relevant to some issue in the trial although the cause of action does not raise content questions:  murder case on the issue of motive and a letter was written.  What was in letter—Best Evidence objection.  Whether letter existed=no Best Evidence objection

Independent Knowledge Rule (Best Evidence Rule doesn’t apply)

a. Carter gets hit by car.  I saw it and wrote it down.  Objection here invalid because I saw the accident.  I’m not trying to prove the content of the writing.  Hypo:  what if I forgot and then used memo to refresh memory then Best Evidence Rule applies because you’re depending on the content of the writing to testify

CASES

a. United States v. Duffy-5th Cir. 1972 p. 1008 This case is important because it stands for the notion that if the writing is also a chattel, the original need not be produced (this is not in the FRE):  Also, this case could have come out the other way
Facts: This case was decided in 1972, before the FRE had been adopted.  Here, the defendant allegedly stole a car that, when recovered, had a shirt in it with “DUF,” the defendant’s nickname, embroidered on it.  The prosecution did not have the shirt at trial, but used the police officer who found the shirt to introduce it into evidence.  The defendant objected that, as a writing, the shirt (or rather, the “DUF,”) fell within the best evidence rule and thus the original shirt had to be admitted or the evidence was excluded.

Rule: The court here ruled that the shirt was both a chattel and a writing, so the trial judge had discretion to treat the evidence as either.  The court noted that the trial judge, in admitting the shirt, made the decision keeping in mind the policy reasons behind the best evidence rule—that it is often hard to remember exactly what a writing says, and small changes could seriously affect the meaning of the writing, so it is best to have the original.  Because the writing here was so simple, and because (like FRE 1004(4)) the judge saw the shirt as relatively collateral to the theft case, the trial judge properly admitted the officer’s testimony regarding the shirt into evidence.  

· Carter says that the shirt does not look so collateral since it is the key piece of evidence linking the defendant to the stolen car.

· Also applies to inscriptions like cop’s badge, license plate, serial number on product, words on a sales receipt

b. United States v. Meyers- DC Cir. 1948 p. 1017 If a person has independent knowledge of an event memorialized in a writing, then he may testify to that knowledge even without the original writing:

Facts: Here, the government was trying to prove that the defendant committed perjury when testifying before a Senate subcommittee.  To do this, the government called the chair of the committee to testify to what the defendant said, and then later introduced the transcript of the hearing.  The defendant claimed that this was error, as the best evidence rule dictates that the transcript itself should have been introduced before the testimony of the committee chair.

Rule: The court found no error because the best evidence rule applies only where a writing is being offered to prove the truth of that writing’s contents.  Here, the court held, the transcript was produced to prove that the defendant lied, not to prove the truth of the statements within the transcript.  It is important to point out that the testifying witness here was not testifying as to the contents of the transcript, but as to what he heard the defendant say at the hearing—he had independent knowledge of this (if he had no independent knowledge, but only knew what the defendant said because he read the transcript, then the rule would apply and the transcript itself would have to be produced as the “best evidence.”)  

Dissent: Said that the best evidence rule should apply here because the transcript is a more accurate reflection of what the defendant said and accuracy is the goal of the best evidence rule.

IX.
JUDICIAL NOTICE


FRE 201: Judicial Notice of Adjudicative Facts- Process by which the court determines certain matters without needing formal proof.

(a) Scope of rule: This rule governs only judicial notice of adjudicative facts (that have to do with the case).

(b) Kinds of facts: A judicially noticed fact must be one not subject to reasonable dispute in that it is either (1) generally known within the territorial jurisdiction of the trial court or (2) capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned.

· Must be one that is not subject to reasonable dispute

(c) When discretionary: A court may take judicial notice, whether requested or not.

(d) When mandatory: A court shall take judicial notice if requested by a party and supplied with the necessary information.

(e) Opportunity to be heard: A party is entitled upon timely request to an opportunity to be heard as to the propriety of taking judicial notice and the tenor of the matter noticed.  In the absence of prior notification, the request may be made after judicial notice has been taken.

· Note: If judicial notice is taken and a party objects, may be heard, even if judge doesn’t want to.  Say you have a right to be heard under the rule
(f) Time of taking notice: Judicial notice may be taken at any stage of the proceeding.

(g) Instructing jury: In a civil action or proceeding, the court shall instruct the jury to accept as conclusive any fact judicially noticed.  In a criminal case, the court shall instruct the jury that it may, but is not required to, accept as conclusive any fact judicially noticed.

· Does away with need to present evidence on the issue

X.
LAY AND EXPERT OPINION

Lay Opinion
FRE 701: Opinion Testimony by Lay Witnesses
· If the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness, (b) helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.

· Voir dire- A witness can be questioned before he testifies to see if he is qualified to present the opinion testimony that he intends to give.
· Notes:  sometimes lay opinion allowed when interpreting what another thinks or feels on the basis of nonverbal behavior.  E.g., daughter watches fight b/t parents where mom kills dad and daughter testifies he did not believe mom would kill him. Ct says witness observes first hand the altercation, her opinions on the feeling of the parties are based on her personal knowledge and rational perceptions and are helpful to the jury.  (Dutton)

· Rules open door for lay witnesses to testify whether D sane or insane Lawson.  Rules place substantial reliance on cross here.
Expert Opinion
· Before beginning his testimony, the offering party qualifies the witness and offers him as an expert.  If the other side objects to the witness’ character as an expert, that side may have an opportunity to voir dire the witness.

· Witness can be qualified through knowledge, experience, or hobby (Thomas)
FRE 702: Testimony by Experts
If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.

· ACN says also skilled witnesses including bankers or landowners testifying to land values.  Property owners should be allowed to testify to the value of their holdings, farmers may estimate the values of crops, people operating businesses may describe their financial picture

· Decisions conflict on whether experts may testify only on subjects beyond the ken of lay juries, but the standard under FRE 402 is generous

FRE 703: Bases of Opinion Testimony by Experts
The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing.  If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted.  Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion inference unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect.

· First hand knowledge before the hearing

· Facts learned at trial (witness testimony or hypos)
· Outside data, reasonably relied on by other experts in the field

· Facts relied on do not have to be admissible as evidence, impeaching and supporting uses of the data do not mean that the data themselves are admissible for all purposes.  Only allowed to be shown to jury if probative value substantially outweighs the prejudicial effects
· Courts exclude testimony when witness reports the opinion of others whom she considers reliable but is unable to offer own opinion (Tomasian) (violates defense confrontation rights)

· Cyphers—no requirement that expert express views in terms of a reasonable scientific certainty and lack of absolute certainty affects weight rather than admissibility

· Qualifying witness as expert allows calling party greater latitude in phrasing questions.  Leading objections get short shrift b/c unlikely accomplished professional people will be led by lawyer.  Can voir dire to try to discredit credentials or to limit them
FRE 704: Opinion on Ultimate Issue
(a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.

(b) No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto.  Such ultimate issues are matters for the trier of fact alone.

· Courts reject expert testimony concerning the proper application of legal standards  (can’t say decedent “had capacity to make a will” but can say decedent “knew the nature and extent of his property”)

· Hinkley rule—can’t testify as to mens rea—that’s for jury alone

FRE 705: Disclosure of Facts or Data Underlying Expert Opinion
The expert may testify in terms of opinion or inference and give reasons therefore without first testifying to the underlying facts or data, unless the court requires otherwise.  The expert may in any event be required to disclose the underlying facts or data on cross-examination.

· Reverses C-L rule. No prior foundation required;  may ask for opinion without prior disclosure of the basis, but first should lay the foundation to show witness has personal knowledge.  Increases reliance on cross
· Allows hypos, as long as reasonably complete and not misleading

FRE 706: Court Appointed Experts
(a) Appointment: The court may on its own motion or on the motion of any party enter an order to shown cause why expert witnesses should not be appointed, and may request the parties to submit nominations.  The court may appoint any expert witnesses agreed upon by the parties, and may appoint expert witnesses of its own selection.  An expert witness shall not be appointed by the court unless the witness consents to act.  A witness so appointed shall be informed of the witness’ duties by the court in writing, a copy of which shall be filed with the clerk, or at a conference in which the parties shall have opportunity to participate.  A witness so appointed shall advise the parties of the witness’ findings, if any; the witness’ deposition may be taken by any party; and the witness may be called to testify by the court or any party.  The witness shall be subject to cross-examination by each party, including a party calling the witness.

(b) Compensation: Expert witnesses so appointed are entitled to reasonable compensation in whatever sum the court may allow.  The compensation thus fixed is payable from funds which may be provided by law in criminal cases and civil actions and proceedings involving just compensation under the fifth amendment.  In other civil actions and proceedings the compensation shall be paid by the parties in such proportion and at such time as the court directs, and thereafter charged in like manner as other costs.

(c) Disclosure of appointment: In the exercise of its discretion, the court may authorize disclosure to the jury of the fact that the court appointed the expert witness.

(d) Parties’ experts of own selection: Nothing in this rule limits the parties in calling expert witnesses of their own selection.

CASES

Daubert v. Merrell Dow Pharmaceuticals p. 722 US 1993 Scientific Evidence
Facts: After this case was decided, FRE 702 was amended to codify parts of its ruling.  Here, the parents of children born with birth defects sued the defendant pharmaceutical company charging that drug Bendectin, given to the pregnant mothers, caused the birth defects (the case was in federal court because of diversity jurisdiction).  The defendant filed a motion for summary judgment and attaching the affidavit of an expert.  The expert had reviewed all of the published studies examining if the drug in question caused birth defects and he said that there was no such study linking the drug to birth abnormalities.  The plaintiffs responded by submitting the reports of 8 experts who looked at less traditional studies examining the in-vitro effects of the drug and who reanalyzed the published studies( these experts claimed the drug could have caused the birth defects of plaintiffs’ kids.  The trial court granted the summary judgment (and 9th circuit affirmed) relying on Frye.  

Frye: This 1923 case held that scientific evidence must be generally accepted to be admissible (skews toward big science and big $$).  By the time of this case, many of the federal courts had abandoned Frye, which was decided before the FRE were codified.  The Supreme Court thus had to decide if the FRE supercedes or incorporates the common law of Frye.

Rule: After examining the plain language of FRE 702, its drafting history, and considering the liberal thrust of the FRE, the Court rejected Frye in favor of a reliability plus test. No indications that rules were intended to incorporate general acceptance test. The Court held that, faced with the proffer of scientific testimony, the judge, as gatekeeper, must assess whether the expert will testify  to scientific knowledge that will assist the trier of fact to understand or determine a fact in issue. 
a.  To make this gateway assessment (which of course is guided by FRE 104), the court is trying to capture reliability.  the judge should look at: 1) whether the theory used can be tested or has been tested, 2) whether the theory has been subject to peer review/publication, 3) that known or potential rate of error of the theory, 4) the general acceptance of the theory. 
b. Rehnquist dissents:  where did this test come from?  This is far afield from expertise of judges
c. Note: It is important to remember that this case dealt only with scientific evidence (See Kumho).  Also, as gatekeeper, the judge holds a pre-evidentiary “Daubert hearing” to determine how much, if any, of the proffered expert testimony gets in. Judge Discretion.  New rule is designed to allow more evidence in, but Posner says it actually keeps more out
Kumho Tire v. Carmichael 1999 p. 735 US
This case came on the heels of Daubert, but dealt with a different kind of expertise.  This case involved mechanical or technical expertise dealing with tire blowouts.  Since there isn’t a lot of peer review or publication in the field of car parts, 
HELD:  Daubert applies to “technical” or “other specialized” knowledge, also applies to social sciences and all expert testimony.  the judge as gatekeeper may flexibly apply the Daubert factors in determining the reliability of an expert’s testimony.
d. FRE 702 as amended also incorporates Kumho.

· Some people feel that, because of the judge’s role as gatekeeper, Daubert and Kumho make it harder, not easier, to get expert testimony into evidence.
Syndrome Evidence:

Gilstrap v. State:

Defendant was convicted of sexually abusing a 13 year old.  Defendant claimed error because the trial court refused to allow expert testimony offered by him that he did not fit the mold of someone who suffers from “pedophile syndrome.”  
ISSUE:  should an expert be able to render an opinion on whether D met the profile of a pedophile?

HELD:  The court here pointed out, however, that victims can bring in syndrome evidence (i.e. child abuse syndrome), so it might be unjust to disallow defendants from presenting similar evidence.  Still, the court said that disallowing such evidence in this case was not error because “syndrome” evidence was suspicious and dubious and offered by defendant only to explain-away his conduct.  

a. Carter says that there is another issue not directly addressed by the court: FRE 704 disallows an expert testifying as to the mental state of a defendant in a criminal case from stating an opinion re: whether he had the requisite mens rea for the crime.  Here, however, being a pedophile isn’t really an element of the crime( gray area.  Should the expert have been allowed to testify to this?

State v. Wernick: Infanticide syndrome
Applying the Frye standard, the court disallowed the defendant from presenting an expert who would testify that she killed her newborn baby because she suffered from postpartum psychosis syndrome.

People v. Humphrey:  Battered Wife Syndrome
A woman claiming self-defense to a murder charge was allowed to offer evidence of battered woman’s syndrome according to a California statute specifically allowing evidence of BWS.  This case shows that BWS has gained general acceptance as a valid syndrome. 

XI.
HEARSAY

Introduction to Hearsay:  Hearsay at common law:

a. Wright v. Tatem- CL: no intent needed for assertion; FRE: must have intent to make an assertion:
Facts: The sole heir of John Marsden, who bequeathed all of his money to his servant, brought this suit.  The heir claimed that Marsden was crazy and that his will was procured by fraud because the servant coerced Marsden into devising him the money.  The servant offered three letters written to Marsden as a business associate to show that he was competent and others saw him as such.   Out of court statement=letters
Rule: The court did not allow the letters admitted into evidence.  Under the common law they were hearsay because they were used as an assertion of Marsden’s competency, whether or not the people who wrote the letters intended to assert that Marsden was competent.
Under the FRE: These letters would not have been hearsay, because the FRE focuses on the intent of the declarant, not the use of the evidence.  That is, here the intent of the declarant (the letters’ writer) was to discuss business matters, not to assert anything about Marsden’s competency.  Thus the letters weren’t offered to prove the truth of the matters asserted in them (matters relating to business), but for another purpose (to show competency).  
· At common law you didn’t need to have intent to make an assertion, so the letters were seen as intending to assert Marsden’s sanity and were hearsay.  
FRE 801: Definitions- (this is only parts a-c of the rule) 
The following definitions apply under this article:
(a) Statement: A “statement” is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.

(b) Declarant: A “declarant” is a person who makes a statement.

· Machines cannot be declarants if they are automated.  If someone put the stuff on the computer then it is hearsay. Animals usually can’t either.  Nicole Simpson’s Akita wailing=no hearsay (exception Parrot who repeats “Roger, Stop!)
 (c) Hearsay: “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

· Anything other than live testimony.  Why?  Because 1)no cross, 2) no oath, 3) absence of demeanor evidence
· Risks involved:  1) misperception 2) faulty memory, 3) misstatement 4) risk of distortion or lying
FRE 802: Hearsay Rule
Hearsay is not admissible except as otherwise provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.

Nonassertive Conduct as Hearsay
Cain v. George  5th Cir 1969 p. 137

Facts:  parents bring wrongful death action for son who died of carbon monoxide poisoning while a guest at D hotel.   Chair next to heater burned.  P appeal—court errored in allowing evidence the testimony of hotel owners concerning the number of guests who had occupied the room where the deceased was found dead and who had made no complaints.  D trying to show that carbon monoxide came from chair and clothing and not from heater
Held:  No hearsay.  If there is an out of court statement at all it is silence.  Previous guests had no intention of making a statement
Note:  sometimes silence can show an intent to make a statement

Indirect Hearsay:

· We allow people to testify about their birth and parents’ history even though hearsay.  When information is developed simply for background, such answers are routinely accepted without a second thought. See hearsay exceptions FRE 803(19) Also allowed even though no personal knowledge
United States v. Check: 2nd Cir 1978 p. 140  (Hearsay through the back door)
This is the case of a good cop gone bad.  Here, the bad cop had an incriminating conversation with an informant, who then told a good cop what happened.  The informant didn’t testify at trial, so the prosecution tried to get around the hearsay rule by putting the good cop on the stand an asking him to tell the court, without stating what the informant said, what the good cop said to informant Cali.  But he’s actually bringing in what Cali said.  The 2nd circuit ruled that this was just a tricky way to get around the hearsay rule.
· The good cop’s statements seem to be hearsay as well (out of court statements), but they weren’t offered to prove the truth of the matter asserted, but rather to prove the effect on the hearer.
b. Nonhearsay/ Categorical exceptions to hearsay:
Prior Inconsistent Statement: 
· Such statements are offered not to prove the truth of the matter asserted, but for purposes of impeachment, to show that the declarant blows hot and cold.  Doesn’t matter which statement is true. This is a use to show that the declarant is not credible, so it is not assessed in terms of substance.
· Adoption rule: If a prior inconsistent statement is offered for impeachment purposes and the party against whom it is offered adopts it (agrees that he said it), then the statement can be used for the truth of the matter asserted.
· Blue car ran the red light hypo
· Can try to limit damage by 1) FRE 105 limiting instruction, 2) FRE 403
Verbal Act:

· Statements that have independent legal significance, like those of offer, acceptance, passing title, words that themselves comprise technically illegal acts (offers of prostitution, threats to do harm).

· The theory here is that people only use words with independent legal significance if they intend to, so these statements are more reliable.  People aren’t likely to use these words flippantly.
· Note that the verbal act doctrine is only helpful if you are in fact trying to prove the act.  In other words, words of offer, for example, can be offered under this exception only to prove that the offer was made.

Effect on Hearer:

· Offered not to prove the truth of the matter asserted, but the effect the statement had on the person who heard it, and why that person then acted the way she did (i.e. gas company example.  If purpose is to show he was an agent thatn this exception is N/A and hearsay problem).

· pay attention to claims and defenses because they determine the purpose of the offer

· words have value here not because of their content but because of how they caused the hearer to react

Verbal Object:

· The theory here is that certain words appearing on objects should not be treated as statements but essentially as an integral part of the object itself.

· Often, this is used in the context of words attached to items generated in the course of a business operation (matchbook example).  Essentially, the object is treated as chattel and the words on the object are an indivisible part of that.

· usually limited to words put on during manufacturing process

Circumstantial Evidence of State of Mind:

· Statements made by a declarant that offer circumstantial, but not direct, evidence of the declarant’s state of mind are excluded from the hearsay doctrine (i.e. Anna Sofer’s will-“I limit my bequest to Ira”). Says nothing specifically about her state of mind, but obvious she doesn’t like Ira
· Can only use this where state of mind is at issue.

· Note:  “which is more than he deserves” according to Carter is at least arguably direct evidence of state of mind

Circumstantial Evidence of Memory or Belief:

· Statements made by a declarant that offer circumstantial, but not direct, evidence of the declarant’s memory or belief about an event are excluded from the hearsay doctrine (i.e. paper-mache man where kid describes the room but doesn’t say “I remember” purpose is to show the identity of the person not what the room looked like).

· very narrow exception.

· Note:  FRE 803(3) creates a hearsay exception for a statement describing state of mind, but statements admitted under the state of mind exception cannot be used to prove a fact remembered or believed

Imperatives:

· There can be a problem here—“Don’t hit the red barn,” when offered to prove that there was a red barn, might encounter a hearsay problem.

Questions: Commands or questions usually not hearsay.  Exception “is that barn red?” offered to prove there is a barn—mushy.  If questions are offered to prove the matter asserted then they are hearsay
Chattel:
c. Matters Assumed:

United States v. Pacelli-p. 171 2nd Cir 1974 When there are strong presumptions informing out of court statements, they will be treated as hearsay:

· Here, defendant was charged with conspiracy to interfere with the constitutional rights of others (to be a witness) after he allegedly killed a woman who was set to testify against him in a trial.  The prosecution wanted to offer the testimony of a third party Lipsky who overheard defendant’s family talking about how the murder was bungled (none of the declarants would testify).  The prosecution claimed that this was not hearsay because the statements weren’t being offered for the truth of the matter asserted (that the murders were bungled), but to prove that D in fact killed the witness.  The court ruled that because the assumption to be drawn from the statements was so strong that defendant had committed the murders, that defendant had to be given an opportunity to cross-examine the declarants and thus the third party testimony was kept out.

· Though there is some gray area here, most courts would call this hearsay because it is an intentional implication. This holding is backed-up by FRE 403 and the due process and confrontation clauses.

d. FRE 805: Hearsay Within Hearsay- Whenever multiple levels of hearsay are offered, there must be a hearsay exception for each level of hearsay.
· Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules.

Example:

· Consider an accident in which John was hit by a car.  John testifies that “Mary told me that Elias told her that the car was blue.”  There are really two out of court statements here:

a. Mary said: “Elias said...”

b. Elias said: “The car was blue.”

· To get both statements admitted into evidence, each must have its own hearsay exception.  In this case, since what John really wants to get into evidence is the statement that the car was blue, he must find 2 hearsay exceptions to get both statements into evidence.

Example2: 

· If instead of hearing from Elias that the car was blue Mary read that information in a police report, but had no knowledge of the car’s color on her own, then there are still two levels of hearsay:

a. Mary said: “The police report said...”

b. Police report: “The car was blue.”

· Of course, in the above example, Mary might not even have enough personal knowledge to testify, but putting that aside, John would need 2 hearsay exceptions to get the police report admitted into evidence.

State v. Motta:

Facts: A woman was robbed at gunpoint, and gave a description of the robber to the police; a composite sketch was made and the defendant arrested.  At trial, the prosecution wanted to introduce the sketch into evidence, but the defendant claimed that it was hearsay.  The court didn’t address levels of hearsay in this case, but it is a good example of hearsay within hearsay:

a. Declarant #1( victim;

b. Declarant #2( sketch artist.

· If could be argued that the verbal object exception would apply at the victim’s level, and that the chattel exception would apply to the actual sketch.

· There is also an argument that only the victim’s level is hearsay because the sketch artist was similar to a machine as he wasn’t thinking, just reproducing.  

a. One of the theories behind the hearsay rule is that when people have time to think, they lie, but the artist wasn’t thinking here.  

· There is another argument that neither level is hearsay, as the sketch doesn’t qualify as a statement because it is not an oral or written assertion.

· Rule: The court here did treat the sketch as hearsay, but allowed it in under FRE 801(d)(1)(c)- prior identification (see below). 

e. Non-Hearsay Statements under FRE:

FRE 801(d) Generally:
FRE 801(d): Statements which are not hearsay: 
(d) A statement is not hearsay if-

(1) Prior statement by witness: The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is:

(a) [Prior inconsistent statement] inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or 

(b) [Prior consistent statement] consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or 

(c) [Prior identification] one of identification of a person made after perceiving the person; or

(2) Admission by party opponent: The statement is offered against a party and is: 

(a) [Party’s own statement] the party’s own statement, in either an individual or a representative capacity or 

(b) [Adopted admission] a statement of which the party has manifested an adoption or belief in its truth, or 

(c) [Agent authorized to speak] a statement by a person authorized by the party to make a statement concerning the subject, or 

(d) [Agent speaking about matter within the scope of his employment] a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or 

(e) [Coconspirator] a statement by a coconspirator of a party during the course and in furtherance of the conspiracy. 
 The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (c), the agency or employment relationship and scope thereof under subdivision (d), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (e).
FRE 801(d)(1)- Prior statement by a witness:
· It’s important to remember here that for a witness’ statements to come into evidence under FRE 801(d)(1), the witness must be testifying and subject to cross-examination.

· FRE 801(d)(1)(a)- Prior inconsistent statement:

801(d) A statement is not hearsay if-

(1) Prior statement by witness: The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is:

(a) [Prior inconsistent statement] inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or 

a. Prior inconsistent statements are admitted for their substantive value, or for the truth of the matter asserted (as opposed to prior inconsistent statements used for impeachment, where the statements are just used to show that the declarant blows hot and cold).  This happens when the offering party has the burden of proof with respect to this issue and needs the substance of the statement
b. Memory loss: A declarant’s testimony that he “doesn’t remember” his prior statement 1) is this inconsistent? 2) is he subject to cross?  Inconsistent point isn’t exactly settled, but it seems that lack of memory at trial is inconsistent  with a prior statement only if feigned, (Simmons CA case) while true amnesia might keep the prior statement out because in that case it does seem that there is no opportunity for cross-examination.  Federal cases agree that feigned lack of memory is inconsistent, but have not held that lack of memory must be feigned.  
· Does memory loss mean that witness can still be “subject to cross-examination?”  SC said in Owens that cross-examination requirement can be satisfied even if the witness has forgotten the events.  But note other courts say requirement shouldn’t be rendered totally meaningless—extreme case would deny const. right of confrontation and cross.
State v. Smith  Wash SC 1982 p. 187:

Facts: A woman was attacked and named her pimp as the attacker.  The woman did so under oath in a statement she handwrote for the police and signed, initializing every page.  In addition, the statement was notarized.  At trial, the woman identified a different man as her attacker and the prosecutor moved to have her prior inconsistent statement admitted into evidence (for its truth that Pimp beat her up).  ISSUE:  whether the process by which she gave her statement to the police constituted a “proceeding” according to FRE 801(d)(1)(a).

Rule: The court allowed the woman’s prior inconsistent statement to be admitted into evidence here, but made a point of saying that it was a narrow holding, not a general rule.  The court said that in such cases courts must undertake case-by-case analyses.  This case could have come out the other way, especially because the police are always in an adversarial position, so their “proceedings” don’t seem to fit well within the rule.

· Remember, according to FRE 607, the credibility of a witness may be attacked by any party, including the party that called the witness.  Here, the prosecutor attacks his own witness, to have her prior inconsistent statement offered for its truth under FRE 801(d)(1)(a). He would move under FRE 611(c) to make her a hostile witness so he can use leading questions
FRE 801(d)(1)(b)- Prior consistent statement:
(d) A statement is not hearsay if-

(1) Prior statement by witness: The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is:

(b) [Prior consistent statement] consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or 

· Two uses for prior consistent statements:

i. To rebut prior inconsistent statement impeachment (no hearsay exception needed because content doesn’t matter; just proving hot and hot)

ii. Substantive (need hearsay exception)

Tome v. United States- 1995 US p. 1999  Prior consistent statements must be made before the motive to fabricate arises (but 5 to 4)
Facts: Defendant father allegedly abused a 4-year-old girl when she went to stay with him for visitation.  During her case in chief, the child testified to the abuse.  On cross-examination, the defense suggested that the victim fabricated the abuse because she wanted to live with her mother.  On rebuttal, the prosecutor offered the testimony of several witnesses whom the girl had told about the abuse to show that she hadn’t fabricated her story.  The defense objected, saying that the common law required that any prior consistent statements be made before a motive to fabricate arose.  Here, the “motive,” that the girl wanted to live with her mom, would have arisen when she moved in with her father.  The abuse would have started, and she would have made statements about it, after she moved in with her dad, however, so a temporal requirement would keep her statements out.

Rule: The majority here disallowed the prior consistent statements and said that the common law’s temporal requirement is imported into FRE 801(d)(1)(b).  The majority was swayed by the rehabilitation rule at common law.  That is, at common law, when prior inconsistent statements were offered to impeach a witness (coming in only to show hot/cold), that witness could be rehabilitated by prior consistent statements made before the motive to lie arose.  The prior consistent statements used for rehabilitation, however, were allowed in only for credibility, not for their truth.  The majority said that if it was going to allow the prior consistent statements of a witness in for their truth under FRE 801(d)(1)(b), then the temporal requirement of the CL impeachment rule must apply to the hearsay rule.

Dissent: The dissent focused on the fact that we are dealing here with hearsay and not impeachment and the temporal requirement should not be imported from the common law.  The court said that the rule simply carves out a subset of prior consistent statements (which are allowed in for their truth), to respond to allegations of undue motive, and these prior consistent statements too should be offered for their truth, without a timing requirement.

Concur (Scalia):  on the fence.  Doesn’t want to use ACN.  Textualist.  Rule on its face makes no sense unless it adopts the C-L rule
c. CL supplanting FRE: Remember Daubert, where the court looked to the language of FRE 702, the liberal thrust of the rules, and the drafting history and, finding no mention of the CL, refused to allow the CL to supplant FRE 702.  Here, the court took the opposite approach: finding no mention of the CL, the court found that FRE 801(d)(1)(b) must embrace the CL.  The debate over whether the CL supplants the FRE continues... 

d. Tome presents some problems of interpretation.  2 possible interpretations:

· Prior consistent statements must satisfy the premotive requirement if offered to refute a claim of fabrication, and then the statements can be used both to rehabilitate (show the witness is consistent) and for substance (for the truth of the statements).  This makes the holding broad.

· Prior consistent statements must satisfy the premotive requirement if offered to refute a claim of fabrication, but only if offered as substantive evidence (for the truth of the statements).  This makes the holding narrow.

· Note:  prior consistent statements don’t help much to  rehabilitate a witness whose credibility has been attacked, or who has been impeached on bias

FRE 801(d)(1)(c)- Prior identification:
(d) A statement is not hearsay if-

(1) Prior statement by witness: The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is:

(c) [Prior identification] one of identification of a person made after perceiving the person; or

State v. Motta:  HI 1983 p. 211
Facts: A woman was robbed at gunpoint, and gave a description of the robber to the police; a composite sketch was made and the defendant arrested.  At trial, the prosecution wanted to introduce the sketch into evidence, but the defendant claimed that it was hearsay as a prior consistent statement (because victim was testifying to what the attacker looked like and saying that the sketch matches that), and that such a prior consistent statement can’t be offered unless there is an attack of fabrication.

Rule: The court ruled that the sketch was hearsay, but was admissible under FRE 801(d)(1)(c) as a prior identification, so the sketch could come in for its truth.  Witness testified at trial, she’s subject to cross and it’s a prior ID.  Note, they don’t have to call sketch artist to authenticate the sketch
FRE 801(d)(2)- Admission by party-opponent:
· These exceptions, especially FRE 801(d)(2)(a), flow from the idea that we have an adversary system and you shouldn’t say things that you don’t want used against you.

· It’s important to remember here that evidence offered under FRE 801(d)(2) must be offered against a party.  Not against someone else and not offered BY the party
· The statement need not, however, have been against the party’s interest when made, what matters is that the statement is offered against the party and is against the party’s interest at the time of trial. (e.g., Dean tells X he drove his blue car today.  Carter gets hit and has blue paint on her face)
FRE 801(d)(2)(a)- Party’s own statement:********THE BIG A********
(d) A statement is not hearsay if-

(2) Admission by party opponent: The statement is offered against a party and is: 

(a) [Party’s own statement] the party’s own statement, in either an individual or a representative capacity or
· Party’s own statement when drunk: Courts are split on whether to allow the introduction of a party’s own statement under this rule when the statement was made while the party was drunk.  D’s being drunk does not always keep out his own statements (Walker)

· Severely injured and hospitalized statement still comes in (Finnerty), but 3 ½ who ran out in front of traffic and then says so doesn’t come in

· Sleeping—courts have kept these statements out (Knatz)

· Guilty pleas often get in, traffic violations sometimes not if they are not serious.  Especially if you waive and pay the fine doesn’t come in (Hannah)

Bruton v. United States:

Facts: E was accused of robbery and in jail gave a confession that he and Bruton committed the crime.  He and Bruton were tried together for the robbery and convicted.  The trial judge gave a FRE 105 limiting instruction to the jury that E’s confession could be used only against him (as a FRE 801(d)(2)(a) party’s own statement).  E’s conviction was subsequently reversed by the 8th circuit because he wasn’t administered Miranda rights before he confessed, but the 8th circuit let Bruton’s conviction stand, saying that the limiting instruction given by the judge was sufficient.
Rule: The Supreme Court found that the confession as to Bruton was clearly hearsay, and too prejudicial to rely upon a limiting instruction. there is no statement against interest for Bruton here.  The Court overturned Bruton’s conviction, establishing the Bruton Doctrine( in cases such as this, the prosecution should either try the defendants separately, or redact Bruton’s name from the statement to avoid the overwhelming prejudice.
FRE 801(d)(2)(b)- Adopted admission:
(d) A statement is not hearsay if-

(2) Admission by party opponent: The statement is offered against a party and is: 

(b) [Adopted admission] a statement of which the party has manifested an adoption or belief in its truth, or

· NOTE IMPORTANT:  on exam do the FRE 805 multiple hearsay analysis when it is an adoptive admission!!!

U.S. v. Hoosier:  Adoptive Admissions and Silence
Facts: Defendant was convicted of robbing a bank.  At trial, a witness testified that defendant told him before the bank was robbed that he was going to rob it (this got in under FRE 801(d)(2)(a)- party’s own statement), and then after the bank was robbed defendant, the witness and the defendant’s girlfriend were together as the girlfriend told the witness “that is nothing.  You should have seen what we had at the hotel -- sacks of money (defendant said nothing).  Defendant claimed that this statement was hearsay and should have been excluded.

Rule: The court held that the defendant’s girlfriend’s statement was admissible under FRE 801(d)(2)(b) as an adopted admission.  The court said that it is probable human behavior that if the girlfriend made the remark and the defendant hadn’t robbed the bank, he would have said so—especially because he told the witness of his robbery plans.  

· It is important here that the court believed that defendant heard the statement.  If he hadn’t heard it, he could not have adopted it.  If he wasn’t there he similarly can’t adopt it.

· Technically not offered to prove truth of matter asserted but is implication like Pacelli and the hearsay danger is still there

· Declarant doesn’t have to testify at trial here.

· The heart of an admission by X need not be the words he speaks or writes, it may be a statement spoken or written by another.  “Were you speeding?”  “Yes”  he adopts the were you speeding, otherwise would make no sense

Doyle v. Ohio- Post-Miranda silence cannot be used for impeachment purposes:

Facts: Here, an informant agreed to buy drugs from defendant dealers.  The informant didn’t have as much money as the defendants requested, but the transaction took place anyway.  When the defendants realized that they’d been shortchanged, they went back to where the informant was and were arrested.  After receiving their Miranda rights, the defendants remained silent.  At trial, defendants claimed that in fact they were supposed to buy (not sell) drugs from the informant, but changed their minds.  Defendants claimed that the informant angrily threw a wad of money into their car and they were looking for him to return it.  The prosecution wanted to introduce defendants’ post-arrest silence as prior inconsistent statements for impeachment purposes (to show that they were silent before, but now claim innocence), and accordingly that the silence must come in.

Rule: The court held that Miranda’s right to remain silent applied to substantive and impeachment evidence; that it is implicit that silence after receiving Miranda rights carries no penalty.  Silence here was ambiguous ( defendants could have been silent because they were told they could be, or because they adopted the officer’s statements that they sold drugs.  

FRE 801(d)(2)(c)- Statement made by an agent authorized to speak for the principal:
(d) A statement is not hearsay if-

(2) Admission by party opponent: The statement is offered against a party and is: 

(c) [Agent authorized to speak] a statement by a person authorized by the party to make a statement concerning the subject,  

· The principle here is another example of the adversary system at work.  When one person hires another to speak for him, it is fair to allow the words of the latter to establish facts at trial against the former.

· Explicit authorization required

· Note:  FRCP says admissions unlike interrogs are not admissible in other proceedings

· Technically, what a speaking agent says on behalf of his principal is not even hearsay in the common situation in which his words commit the principal and are offered to prove the commitment.  The words are verbal acts.  Sometimes, however, the words of a speaking agent are offered for a hearsay purpose, to prove that something they describe actually exists or happened.  That’s when FRE 801(d)(2)(c) is implicated.

· Example: If a seller’s broker advises the buyer of Greenacre that there is a tractor in the barn that is included in the purchasing price, those words are nonhearsay verbal acts if offered against the seller as proof that the deal includes the tractor.  But the same words would be hearsay if offered against the seller to prove there actually was a tractor in the barn, for now they are used as proof of the physical reality that they depict.
· Regardless, a court would most likely cite FRE 801(d)(2)(c) in concluding that the statement is admissible against the seller.

FRE 801(d)(2)(d)- Statement made by agent concerning a matter within the scope of the agency and during the existence of the agency relationship:
(d) A statement is not hearsay if-

(2) Admission by party opponent: The statement is offered against a party and is: 

(d) [Agent speaking about matter within the scope of his employment] a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or 

· e.g., statement in train crash by driver who says his breaks failed

· traditionally statements by public employees have not been admissible against the gov’t b/c 1) such people doe not have the same sort of personal stake in the outcome of any dispute as private employees have, and 2) agents cannot bind the sovereign (Prevatte)

Mahlandt v. Wild Candid Survival & Research Center:  1978 p. 243 8th Cir.
Facts: A wolf owned by defendants and cared for by their employee, Poos, allegedly injured Poos’ neighbor.  At issue here were two statements made by Poos after the attack, and the minutes of a board meeting held by defendants post-attack.  Poos talked to everyone present during the incident and (1) left a note on his boss’ door saying that the wolf had bitten a child and (2) later told his boss that the wolf had injured his neighbor.  (3) The minutes of defendants’ board meeting after the incident reflect that a great deal of time was spent discussing the legal aspects of the wolf “biting the child.”  The 3 statements above were offered by plaintiff at trial.  The trial judge denied admission of the statements (because Poos and the board lacked personal knowledge of the events surrounding the child’s injuries), and the plaintiffs appealed, claiming that FRE 801(d)(2)(d) mandated admission of Poos’ statements because he was an employee of defendants.  Defendants argued that FRE 801(d)(2)(d) didn’t apply to statements of an employee made to the principal or another employee (in-house statements), as here.

Rule: After finding that in-house statements apply to FRE 801(d)(2)(d), the court held that both statements made by Poos were admissible against defendants because FRE 801(d)(2)(d) does not require that a declarant have personal knowledge of the facts underlying his statement.  The court did not allow admission of the board meeting minutes, however, because they were repetitive of the other testimony and FRE 403 warranted their exclusion.  

· Court says no implied requirement in rule or leg. history that requires personal knowledge in admissions doctrine.  

· Note: Notice that at issue here was really a reliability argument( the statements were unreliable because the declarant had no personal knowledge/relied on hearsay.  Yet in the end, the court ruled that the admissions doctrine has no personal knowledge requirement.  This is another example of the adversary system at work( don’t say it if you don’t mean it.

	Evidence Offered
	Against Poos
	Against Center

	Poos’ note to Sexton “Sophie bit a child”
	1.  801(d)(2)(A) party’s own statement

2.  801(d)(2)(B)  adoption

3.  805 hearsay within hearsay.  

  a.  Clark said “. . .”  (hearsay exception here is excited utterance)
  b.  Poos said “Clark said . . .” (hearsay exception here is adoptive admission)


	1. 801(d)(2)(D) not authorized to speak for center but he supervised the wolf and spoke about that
2. 801(d)(2)(B)  adoption—agent’s adoptive admission

3. 805 same as Poos

	Oral statement to Sexton
	Same as above
	Same as above

	Board Minutes
	Not admissible as to Poos—not present at the meetings.  Not his statement (8001(d)(2)(A).  Not adopted.  Board is not his agent
Also Rule 805 problem:

1.  Secretary said (could be a machine, could be an agent)

2.  board said (no exception here)

3.  Poos said

4.  Clark said (excited utterance)
	1. Board’s own statement
2.  adoptive admission’

3.  specific authority to speak

4.  agent within scope of authority


Note:  have to treat Ds differently.  What is admissible against one is not necessarily admissible against the other

FRE 801(d)(2)(e)- coconspirator statements:
(d) A statement is not hearsay if-

(2) Admission by party opponent: The statement is offered against a party and is: 

(e) [Coconspirator] a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.  The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (c), the agency or employment relationship and scope thereof under subdivision (d), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (e).

· Agent can’t establish agency by own words, have to have independent evidence

Bourjaily v. United States:US 1987 p. 252  
Facts: An informant arranged to sell cocaine to an associate of Bourjaily.  The associate said that Bourjaily wanted to check the drugs out, so the informant and Bourjaily talked on the phone and agreed to meet for the transaction.  When Bourjaily showed up (with $20k in his car), he was arrested.  A trial ensued, involving the prosecution’s claim that Bourjaily was involved in a conspiracy to possess/distribute cocaine.  Bourjaily claimed that (1) in order for the statements he made to the informant to be admitted into evidence under the coconspirator exception FRE 801(d)(2)(e), the court must first find beyond a reasonable doubt that a conspiracy in fact existed; (2) The court should look only to independent evidence of such a conspiracy (not the hearsay statements themselves), in making such a determination. CL said that you had to have independent evidence of the conspiracy and that you could not use the actual statement.  Bootstrapping rule
· 801(d)(2)(E): 

· statement by a co-conspirator (need evidence of this)

· BIG question here: Did a conspiracy exist

· Preliminary question under 104

· during the course of the conspiracy

· not a problem here b/c the conversation is during the deal

· and in furtherance of the conspiracy

· this is also no problem b/c moves the deal forward

· some say that idle chatter is not in furtherance of a conspiracy

· the statement must move the wheel forward and advance the conspiracy

Rule: (1) The court held that the standard of proof for the preliminary question of a conspiracy’s existence (in order to introduce hearsay statements under the coconspirator exception), is a preponderance of the evidence standard and NOT beyond a reasonable doubt.  The court noted that this determination isn’t whether the conspiracy is proved on the merits, just whether the coconspirator statements can be offered to the jury( the defendant could still argue that no conspiracy existed (under weight and credibility exception FRE 104(e)).  (2) The court also held that to decide the preliminary question of the conspiracy’s existence, the court may look to the hearsay statements and independent evidence of the conspiracy. FRE doesn’t have this bootstrapping rule.**** The court left open the question of whether it could look to only the hearsay statements if no independent evidence existed.

Dissent: The dissent focused on agency law, which it said served as the basis of this rule( (the requirement that statements be made in furtherance of the conspiracy is similar to the requirement that statements by an agent must be made in during the agency relationship).  The dissent argued that agency law never allowed an agent to define the scope of the agency relationship, so coconspirator statements shouldn’t be used to prove the existence of a conspiracy.

· Amendment to the FRE: FRE 801(d)(2)(e) was amended post-Bourjaily to say that the court may use a hearsay statement to prove the preliminary question of a conspiracy, but cannot use the statement alone( need more.  In addition, the rule applies this requirement to agency as well as coconspirator statements (can now prove agency by using the statements of an agent if there is independent evidence of the agency as well).  The dissent in Bourjaily would be really upset by the amendment to FRE 801(d)(2)(e).   

· CL and FRE: This case is another example of the debate over whether the FRE supplants the CL.  The court here did not import the CL agency rule into the coconspirator exception and said that the silence in the FRE re: standard of proof for preliminary questions meant the court must decide the issue.

· Remember, there need not be a charge of conspiracy in a case for the coconspirator exception to apply( just need to prove the existence by a preponderance of the evidence.

· See Notes for step by step of each statement

· Statements made during the concealment phase of the conspiracy are not in the exception, neither are statements that were made before the conspiracy, unless the postconspiracy statements further the main criminal objections of the conspiracy (Grunewald)  Not constitutionally required (Dutton)

Exceptions to the Hearsay Rule:

FRE 803: Hearsay Exceptions; Availability of Declarant Immaterial
The following are not excluded by the hearsay rule, even though the declarant is available as a witness:  (regardless of declarant’s availability)
803(1) Present sense impression: A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

· Can be any sense.  Saw, heard, smelled. “Pizza guy is here”  present sense impression of the situation

·  Time requirement is involved. Must be during or immediately thereafter  Coma and six months later wakes up and says “Dean Young hit me”  too much time
· theory:  immediacy offers reliability

Nuttall v. Reading Co.: 3rd Cir. p. 267 1956
Facts: Plaintiff, a dead fireman’s wife, brought a FELA claim alleging that her husband died after being forced to go to work when ill.  To prove her claim, plaintiff offered: 2 affidavits by federal employees and a testimonial account of what she heard when her husband tried to call in sick: “why are you forcing me to come?” (the question exception couldn’t be used here because the statement was being offered for the hearsay purpose of proving its truth and also is hearsay through the back door) and “I’m very sick and can’t come.”   The present sense impression here is Nuttall’s impression
Rule: Though this was a pre-FRE case, the court admitted the man’s statements as present sense impressions( his statements described that he was being forced to go to work while his boss was forcing him to do so.  The court felt that because these statements were made substantially at the time of the event they described, they were free from the possibility of lapse of memory on the part of the declarant and were less likely to be conscious misrepresentations.

· Carter: There really is a FRE 805 (hearsay within hearsay) problem here( the man’s statement basically describes what was said to him.  In effect, his statement = “Boss said, you must come.”  The boss’ statements could be seen as an imperative, and the man’s response by going to work effect on hearer.  Also, the boss’ words could be seen as verbal acts because they forced the man to go to work.  In these cases, the statements are not offered to prove the truth of the matter asserted, and could get in as non-hearsay.  If viewed as hearsay, the statement “why are you forcing me to come” looks like it fits within the state of mind exception (see below).  “I’m very sick and can’t come” also seems to fit the state of mind and present sense impression exceptions.

· The theory behind the temporal requirement in this exception is that declarant wouldn’t have time to lie.

· Affidavit by fireman that Nuttall said he wasn’t feeling well doesn’t come in.  No exception for fireman’s level.  Not the fireman’s present sense impression he wrote the affidavit later.  Not business record so the affidavit doesn’t come in

· Present sense impression can be written—email prepared shortly after phone conversation allowed in (Ferber)

803(2) Excited utterance: A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

· The theory behind the temporal requirement in this exception is that declarant wouldn’t have time to lie.   Indirect temporal requirement:  still operating under the stress—still has to be pretty immediate

803(3) Then existing mental, emotional, or physical condition: A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.

· State of mind existing when he is speaking to you.  Not how he felt 15 minutes ago

· Only exception is for wills

· Remember Anna Sofer’s will.  “Limit by bequest to Ira” is circumstantial evidence of state of mind.  “I hate Ira” is 803(3) exception for direct evidence of state of mind.  Also my foot hurts, I’m tired
Statements of Intent:
· Pre-Hillmon: At CL, statements of intent could be used only if state of mind was at issue in a case.

Mutual Life Insurance v. Hillmon: 

Facts: In 1879 (pre-FRE), Hillmon’s wife brought suit to collect on her dead husband’s life insurance policy.  The main issue in the case was whether a body found shot to death at Crooked Creek was in fact Hillmon’s.  The important statements here were statements in 2 letters written by a man named Waters whom the life insurance co. claimed was really the person who was shot and killed at Crooked Creek.  In those letters, Waters said: 1) “I intend to go to Crooked Creek with Hillmon,” 2) “I am going to go see another part of the country to make money with Hillmon.”  Under the CL, these statements could not be offered to prove Waters’ intent, because his state of mind was not at issue in the case.  

Rule: The court created the Hillmon Doctrine, holding that statements of planning/intent could be admitted into evidence to prove that the intended act actually happened regardless of whether the state of mind of the declarant was at issue in the case.  Needs to be in language of I will, I plan to, I intend to (intent to do a future act)
· Note:  this is also implicitly saying what Hillmon planned to do.  Court doesn’t deal with this.  For exception to work in this case we have to assume that Hillmon intended to go and did go.  ACN was worried about this

· Offered to prove where the victim was in this case.  

United States v. Pheaster:  1979 p. 289 9th Cir.
Facts: A kidnapped man named Larry disappeared after telling friends that he was going to go buy marijuana from defendant in the parking lot. “I’m going to go to the parking lot to meet Angelo”.  Statement of intent by victim and used to place the defendant not the victim  Defendant was tried here for conspiracy to kidnap, and the prosecution wanted to introduce Larry’s statements to place defendant at the scene.  The defense argued that this was an impermissible extension of the Hillmon Doctrine, because here the prosecution was trying to use hearsay statements of planning/intent to prove the actions of a third party. 

Rule: The court began its opinion by stating that the CL Hillmon Doctrine was left undisturbed by the adoption of the FRE.  The court then had to decide whether the doctrine could be extended to allow for statements of planning and intent to prove the actions of third parties( in direct controversy to the advisory committee notes which would disallow such an extension, the 9th circuit allowed in Larry’s statements to prove defendants actions.  

· CL and FRE: Remember Daubert and Tome.  Here, as in Tome, the court (remember that this is the 9th circuit and the was the SCT) held that the FRE embraced the CL Hillmon Doctrine, and in fact extended that CL doctrine.  In Daubert, the court looked to the advisory committee notes, but finding no mention of the CL, refused to allow it to supplant the FRE.  In this case, the advisory committee notes specifically advised against an extension of the Hillmon Doctrine, but the 9th circuit ignored this recommendation.

· This decision is not followed consistently by other circuits.  It shifts burden to D when in normal criminal case the P has to prove beyond a reasonable doubt
· Doesn’t Larry’s statement really look like hearsay within hearsay (FRE 805)?  The first statement seems to concern Larry’s intention to buy Marijuana from defendant, the second concerns defendant’s intention to sell marijuana( the court allows both levels in under the Hillmon Doctrine.

· State of mind at issue: Today, FRE 803(3) is generally seen to require that state of mind be at issue in the case for statements falling within the rule to be admitted, except for those statements that fall into the Hillmon/Pheaster Doctrine (statements of intent/planning).  There are some issues here:

· In a case where O.J.’s wife says that she thinks O.J. is going to kill her and O.J. says that he is going to kill her, what can get into evidence at his trial for murder under FRE 803(3)?

· O.J.’s statement, besides being a party’s own statement, seems to get in under FRE 803(3), because his state of mind or mens rea is at issue in the case.  Courts have historically rejected his wife’s statement that she thought he was going to kill her, however, because the victim’s state of mind was irrelevant.  This began during the CL, when there was no sense of victim’s rights, and today many people believe that such statements should be admissible, even if as statements of independent legal significance( people don’t joke around about such things.  Others say that we should treat the victim’s state of mind as at issue and admit these types of statements.  However most courts exclude Nicole’s statements
· Wills: The language of this exception generally bars use of the exception to prove “a fact remembered or believed,” but this restriction does not apply to statements relating to the execution, revocation, identification, or terms of the declarant’s will.  This may be because the state of mind of the testator is of paramount importance in wills cases.  Admitting what he has said on the subject also makes sense because (1) he is likely to be well informed on the subject, (2) he is likely to be dead when the matter is litigated, suggesting a strong need for evidence of what he has said, and (3) his own views on the subject may be as trustworthy as live testimony by interested parties disputing the disposition of the estate. 

803(4) Statements for purposes of medical diagnosis or treatment: Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.

· These statements do not have to be statements made by the patient himself, but can be made by someone close to him. Like infant’s mother
· This exception cannot be used to get the identity of the assailant in through the back door.  That is, a statement that “John shot me,” isn’t reasonably pertinent to diagnosis or treatment and wouldn’t come in under this rule.  Seen as too self serving.  Exception:  child abuse cases.
· Can also say to paramedics.  

· “My mother is a diabetic” is okay

· Can be backwards looking treatment:  “I’ve been having headaches”

· The theory behind this exception is that people take their health very seriously and wouldn’t lie about it to a doctor if they hope to be cured
· Under the CL, only statements made to a treating physician could come into evidence.  Now, statements made to non-treating physicians, like those hired for the purposes of litigation might be allowed in, but are seen as suspect.

· These statements are likely to be found in medical records with 2nd or 3rd level hearsay.  “Dean Young did it” maybe could come in under present sense impression or excited utterance on a medical record

Stull v. Fuqua: handout #7 lawnmower case
Facts: Here, plaintiff teen mowing lawns on a ride-on lawn mower injured his foot.  Plaintiff claimed that he swerved and his foot got caught between the blade and the foot guard; the company that made the mower (whom he was suing) claimed that he put his foot on the ground and mowed over it.  At issue was the statement of plaintiff’s doctor in his medical record stating that “apparently he was riding a mower, jumped off and injured his foot.”  The trial court excluded this statement, but defendant wanted it admitted into evidence.

Rule: The court held that FRE 803(4) dictates that a statement made for purposes of diagnoses or treatment must be made by the person seeking treatment or someone close to him (like a parent).  Because of the word “apparently” in the doctor’s report, the court felt that the statement might not have been made by the patient.  In addition, the doctor who made the notation didn’t remember where he got his information from( because of a lack of evidence attributing the statement to plaintiff, the court held that the statement was properly excluded.

· Hearsay within Hearsay: What if the medical record said, “Patient says he jumped off the mower and injured his foot.”  Then, according to FRE 805, there would be hearsay within hearsay:

i. Doctor( “Patient says...”

ii. Patient( “I jumped off mower.”

e. The patient’s statement could come in as an excited utterance (FRE 803(2)), the party’s own statement(FRE 801(d)(2)(a)- but only if offered against him), or as a statement for the purposes of med. diagnosis or treatment (FRE 803(4)).  The doctor’s statement could, arguably, also come in as a FRE 803(4) statement if for purposes of diagnosis or treatment, or as a present sense impression (FRE 803(1)).   

U.S. v. Sumner: child abuse case handout 7
Facts: Defendant was accused of sexually abusing his 6-year-old daughter and was convicted.  At trial, the court admitted the statements defendant’s daughter made to a clinical psychologist who worked on the Indian reservation where defendant lived according to FRE 803(4), statements for the purpose of medical diagnosis/treatment.  Defendant claimed the statements should not have been admitted into evidence.

Rule: The court held that to satisfy the requirements of the confrontation clause to the constitution, hearsay statements of child victims in sexual abuse cases must bear adequate indicia of reliability either because they fall within a deeply rooted hearsay exception, or because they are supported by a showing of particularized guarantees of trustworthiness.  The court held that FRE 803(4) was a firmly rooted hearsay exception, but that the requirements of FRE 803(4) were not met in this case because there was no evidence that the child understood that she was telling the doctor things for the purpose of medical diagnosis or treatment.  (The court also held that a requirement of FRE 803(4) is that the content of such statements must be such that is reasonably relied on by a doctor in treatment or diagnosis—this was satisfied here).  Because the court found that the child’s statements didn’t fit within FRE 803(4) and because it found no particularized guarantees of trustworthiness, the court ruled that the statements were inadmissible hearsay and should have been kept out.  

803(5) Recorded recollection: A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly.  If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.

· Requirements:

1. witness lacks present recollection of the matter
· Not an oral statement.  Document of some sort

· Witness must actually take the stand, don’t remember even after being refreshed.  

2. the statement accurately reflects knowledge he once had

3. he made or adopted the statement at the time he recollected
· Needs to be either your notes or something you’ve adopted (e.g., police report when you’re the victim)
· Booz allows in when one person relayed license number and the other wrote it down—as long as both testify appropriately at trial.  Telephone messages come in under this too.

4. did the writing while the matter was fresh in his mind

· easy to satisfy this  (Senak 7th Cir) allowed statement in that was made 3 years later because statement was specific and displayed no lapses in memory.  Look at circumstances nature of matters recorded may be such that they likely would be fresh in mind for a longer time, or be of such complexity and detail that time is likely to wash them away quickly. Wooden rules not helpful—look for vagueness or indications of care and attention

· The document is not given to the jury unless the party against whom it is offered wants the testimony admitted into evidence as an exhibit.  Otherwise, it is read into evidence only.
Ohio v. Scott: OH SC 1972 p. 311
Facts: Defendant was convicted of shooting at 2 police officers and a bystander.  Tells girlfriend at movies that he shot someone and then gets arrested.  A day after the incident, she wrote and signed a statement for the police saying that defendant told her he did the shooting.  The friend testified at trial, but said that she didn’t remember the substance of her conversation with defendant, just that it had something to do with someone being shot.  The prosecution tried to lay the foundation that she had insufficient memory in order to get her statement to police read into evidence as a recorded recollection (FRE 803(5)).  The court allowed the prosecution to show the witness the statement, ask her if it was in her handwriting, and if she remembered her conversation with defendant better when she made the statement than she did on the witness stand.   

Rule: The witness’ statement was properly read into evidence here.  This case shows that a complete loss of memory is not required by FRE 803(5).
Actual doc was offered into evidence here.  This is Ohio different rules.  Can’t offer into evidence in FRE unless offered by opponent. (Dissent pissed because of this).  Risk of being given undue deference by jury  To use this rule she must look at the document and still lack recollection
· Some lawyers would ask the court to make the offering party try to refresh the witness’ memory with the document before reading it into evidence as a past recollection recorded.

· Levels:

1. she wrote

2. he said “I shot someone”  (exception here is admission by party opponent 801(d)(2)(A))

Present recollection refreshed:  (This is NOT a hearsay doctrine)NOT EVIDENCE.  Document never comes in.  In recorded recollection you need the contents of the doc to come in.  
Rule 612 Writing Used to Refresh (adverse party entitled to have writing produced to inspect, to cross, to introduce in evidence those portions which relate to testimony of witness 

Rule 106 Reminder of or Related Writings or Recorded Statements:  when a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other party or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it.

Baker v. State: p. 559 MD App. Ct. 1977
Facts: Defendant was convicted of robbery. On route to hospital cop and victim swing by to when other cop is holding D.  Victim says D didn’t do it.  Cop Bolton gets on stand and says D did it.  Cop Hucke had written a report saying victim said D didn’t do it.  At trial, a police witness testified, and the defense wanted to refresh his memory with the report of another officer The trial court did not allow the defense to use the other officer’s report to refresh the witness’ memory, however, because the report was not written by the witness. (Trial Judge didn’t understand difference between past recollection recorded and present recollection refreshed)
Rule: Present recollections can be refreshed by almost anything—because the witness would testify, after viewing the report, as to his current memory of the events, the report need not have been written by him in order for it to be an appropriate “memory enhancer.”  

· The difference here is between evidence and non-evidence.  With past recollection recorded, the document is read into evidence—in that case a report written by someone other than the witness might be excluded.  With present recollection refreshed, however, the document is not admitted into evidence and used solely to spark the witness’ 
memory.
· With present recollection refreshed, the writing (need not be writing) need not have been adopted by him, made contemporaneously with or shortly after the accident.  Need not have been adopted by him.  Need not necessarily be accurate

	Past recollection recorded 
	Present recollection refreshed

	Witness testifies to no present sufficient memory.


	Witness testifies to no present sufficient memory.

	Full memory never regained.
	Full memory regained on witness stand after exposure to stimulus.

	Document read into evidence.
	Witness testifies from present recollection; stimulus doesn’t come into evidence.  Testimony is what he says, not what is written


803(6) Records of regularly conducted activity- (the business records exception): A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification that complies with Rule 902(11), Rule 902(12), or a statute permitting certification, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.  The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.

· Must have a custodian or affidavit to lay the foundation for business records under this exception.
· Can use a certificate instead of having real person come in to authenticate under 901(11)
· There must be personal knowledge at the beginning of the chain, but subsequent people in the chain need only have a duty to record.

· There is an additional burden here, because the court must pay special attention to trustworthiness( business records come in unless there is evidence of untrustworthiness.

· Because it must be the regular practice of the organization to keep records of the type offered, some parts of a document might be admitted under this exception and others kept out. 

· Theory:  people would take care in recording business records because it had to do with business.  Not oral statements;  have to be documented

· Breakdown of rule:  

1)memo, report, in any form,

2) acts, events, opinions 

3)made near the time (contemporaneity)
4)transmitted by person with knowledge (person who makes entry need not have such knowledge so exception contemplates multiple hearsay)
5)regular course of business, regular practice of business to keep these records, 

6) shown by testimony of custodian,  (foundation  witness need not have made the record not observed its preparation or even have been employed by the business when the record was made.  What is required is a witness (preferably custodian) with firsthand knowledge of the recordkeeping system who can describe the manner in which the records are prepared.  May rely on circumstantial knowledge of recordkeeping system, although person lacking even this minimal knowledge cannot satisfy) Contemplates multiple hearsay
7)(added by courts Petrocelli) must have been recorded by person whose duty is to record 

8) must be made during ordinary course of business
· How to show it fits the exception:  custodian or other qualified person can testify, or  902(11) or 902(12) certification (no person needed)
· What is a business?  Calling of any kind, whether or not for profit.  Hobby where stuff is regularly recorded would fit.  Could be charity
Petrocelli v. Gallison:  1st Cir 1982 p. 320
Facts: This was a medical malpractice action against a doctor who performed a hernia operation on plaintiff and severed a nerve.  The plaintiff’s wife said that the doctor told her that he severed the nerve, and that statement came in under FRE 801(d)(2)(a), party’s own statement (offered against him).  Also, an expert testified that the nerve had been suffered damage( but on cross-examination he was attacked on his qualifications and based on bias.  The main issue here was that plaintiff wanted to introduce the report of a doctor who performed a second operation on plaintiff.  In his report, the doctor noted that during the course of his first surgery, plaintiff’s nerve was severed.  Plaintiff wanted to admit this statement under the business records exception so that the statement could come in for its truth and effect the jury as the opinion of the doctor.  

Rule: The court here said that the doctor’s notation was not a business record within the meaning of FRE 803(6).  The court noted that it was uncertain whether the doctor was making an independent diagnosis re: the damage to the nerve, or was repeating what he had been told by plaintiff. (who said the statement? Declarant here can’t be patient.  “where declarant is a hospital patient, his relating of his own history is not part of a business routine in which he is individually a regular participant” Can’t tell whether Doc had personal knowledge)Requires source of the information to be acting in the course of a regularly conducted business. The court also noted that plaintiff could have called the second doctor as a witness, or if he was unavailable, could have taken his deposition and used it to lay the foundation for the statement.  That way, plaintiff could have asked the doctor if it was his diagnosis that the nerve was severed during the initial surgery.  The court seemed to think that plaintiff didn’t do either of these two things because he knew that the doctor made the notation in response to what plaintiff told him. 
· It seems that the court would have allowed the statement in as a statement of plaintiff for the purpose of medical diagnosis or treatment (FRE 803(4)), but that wasn’t what plaintiff wanted (as that would admit that the statement was plaintiff’s). Rule 403—reports would have confused jury as definitive expert testimony under Rule 702
· Hearsay within hearsay: This case is a good example of hearsay within hearsay:

· Dr. 1( “I cut a nerve.” (admission-party’s own statement).

· wife( “Dr. 1 said...” (stmt. for med. diagnosis/treatment [when made to Dr. 2]).

· victim( “My wife said...” (stmt. for med. diagnosis/treatment [when made to Dr. 2]).

· Dr. 2( “Victim said, prior doc said...” (business record, but only to show the victim said it).

· Untouchables bookkeeper trial scene records come in under 803(6) and he authenticates them.  May also be present sense impression

Norcon v. Kotowski, Alaska SC 1999 p. 326  shady Exxon valdez worker and drinking on the job

Issue:  does memo written by  guy who investigated the drinking incident. P argues 1)admissions and 2)business records (803(6)). Trial court lets it in.  Norcon appeals saying the memo contained double and triple hearsay from informants and even though investigator was acting in normal course of business, no indication that these informants were acting in the regular course of their business. 
· HOWEVER, alternative theory is that this is admission by party opponents.  Informants worked for Norcon.  
· App Court rules this admissions theory comes in.

· Lesson to bring up alternative arguments

· Note: each statement involved in the record must be made in ordinary course of business.  Otherwise court will parse them out.

· Government agencies: some statutes limit this rule. E.g., accident or incident reports filed by RR with Sec of Transportation may  not be used in civil action for damages resulting from matter mentioned in the report
803(7) Absence of entry in records kept in accordance with the provisions of paragraph (6): Evidence that a matter is not included in the memoranda reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness.

· Absence of a regularly kept business record could be used to prove the thing that should have been recorded didn’t happen.

· The theory here is that business is good and reliable.

803(8) Public records and reports: Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth (a) the activities of the office or agency, or (b) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (c) in civil actions and proceedings and against the government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness.

· This rule excludes the use of public records by law enforcement personnel regarding matters observed from being offered in criminal cases against a defendant.  It also precludes any public records containing factual findings from being offered in a criminal case against a defendant.

· These safeguards are in place because the defendant in a criminal case has the right of confrontation.  If these safeguards didn’t exist, a defendant could be tried on public records alone and the FRE want to avoid this.

· Another concern is that police officials are biased against suspects because of the nature of catching criminals.

· ACN on Trustworthy factor:  timeliness of investigation, use of hearing procedures,  skill and motivation of investigator

· Defendants can offer public records, even in criminal cases if they choose to( this rule bars only the government from offering public records, not the accused. 

· Examples:

1. activities of office:  report of weather bureau (offered to show that they measured amount of snow fall at GW), tax assessment records (offered to show that the gov’t assessed the property)

2. matters observed:  snow (what the measurement was), tax assessment (that they saw a deck on the house);  police report of car accident offered to show what cops observed in a civil case

· note:  police report in criminal case showing drunk driving accused looked drunk at scene—not allowed

3. factual findings:  ATF ballistic reports in sniper shootings
Baker v. Elcona Homes: 6th Cir p. 334 1978
Facts: This was a civil case.  At issue was which vehicle had the right of way in a car accident with one survivor who couldn’t remember the accident, and the truck driver who says the sun was in his eyes.  Tractor trailer and car—who had the red light? At trial, an officer who was at the scene of the crime testified as to many factual issues about the crime scene (where the cars were, etc.).  He testifies as an expert but then after the officer testified, the defense offered his police report, which contained a statement that plaintiffs “apparently did not have the right of way” when the accident occurred.  Plaintiff claimed that this was inadmissible hearsay.

Rule: Two levels of hearsay when the officer is relying on Slabach’s statement that the sun was in his eyes, otherwise the court found that the statement was admissible as a factual finding within a public record according to FRE 803(8)(c).  Slabach’s statement needs another exception which is prior consistent statement 801(d)(1)(B).  Slabach was called and crossed and the questioning implied that his testimony differed from earlier statement. The court noted that generally courts have been liberal in determining admissibility under FRE 803(8) and that here, the statement seemed to be an objective and unbiased account.

· Remember, while it is always important to note, for this rule, whether the case is civil or criminal, here the outcome probably wouldn’t have been different even if the case was criminal as it was the defendant who wanted to offer the police report under the public records exception.  Factual findings in public records cannot be offered against defendants, but can be offered by defendants.

· Issue of evaluative reports:  findings necessarily draw on statements from others.  Courts differ, many courts reject reports based on eyewitness statements
United States v. Oates: 1977 p. 342 2nd Cir
Facts: Defendant was convicted of various drug charges involving heroin.  The trial court allowed the report of a government-hired scientist (concluding that the substance recovered was heroin) to be admitted at trial (using a scientist familiar with the practices of the lab to lay the foundation).  Defendant claimed that this scientist qualified as “other law enforcement personnel” under FRE 803(8)(b) and as such the report should not have been admitted into evidence against the criminal defendant.

Rule: The court held that the government-hired scientist was “other law enforcement personnel” because he had an active role in the prosecution and his work was always done in preparation for litigation. So document can’t come in under 803(8)(b).  Also can’t come in under 803(8)(c).  (This theory goes back to the idea of bias).  In addition, the court said that it saw legislative intent for its view.  The court then considered whether the report could be admitted into evidence under the business records exception (FRE 803(6) because this rule doesn’t have exception for criminal prosecutions), but said that it was not the intent of congress to allow the business records exception to act as a back-door for otherwise inadmissible public records.  Holds that this stuff can’t come in under any exception  

· 803(c) is broader than 803(b).  803(b) as long as you are not a cop or “other law enforcement personnel” it can come in.

· Some courts have gone the other way in this situation saying that scientists are an objective set and don’t occupy the same kind of adversarial role as police officers, etc. whom the rule was really aimed at.

· Sawyer case let something similar in under 803(5)

803(9) Records of vital statistics: Records or data compilations, in any form, of births, fetal deaths, deaths, or marriages, if the report thereof was made pursuant to a public office pursuant to requirements of law.

803(10) Absence of public record or entry: To prove the absence of a record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and preserved by a public office or agency, evidence in the form of a certification in accordance with rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry.

· This is similar to the provision on the absence of business records.  Here, a party can use the absence of a public record to show that the event that would normally be recorded in a public record didn’t happen.

· The theory here is that government is good and keeps reliable records.

803(11) Records of religious organizations: Statements of births, marriages, divorces, deaths, legitimacy, ancestry, relationships by blood or marriage, or other similar facts of personal or family history, contained in a regularly kept record of a religious organization.

· Theory here: religion is important and also, statements people make about their own personal or family history are reliable.

803(12) Marriage, baptismal, and similar certificates: Statements of fact contained in a certificate that the maker performed a marriage or other ceremony or administered a sacrament, made by a clergyman, public official, or other person authorized by the rules or practices of a religious organization or by law to perform the act certified, and purporting to have been issued at the time of the act or within a reasonable time thereafter.

· Can be justice of the peace

803(13) Family records: Statements of fact concerning personal or family history contained in family Bibles, genealogies, charts, engravings on rings, inscriptions on family portraits, engravings on urns, crypts, or tombstones, or the like.

· Theory:  permanence.  Also no records of births before the 1830’s

· Jury can decide whether to believe or not

803(14) Records of documents affecting an interest in property: The record of a document purporting to establish or affect an interest in property, as proof of the content of the original recorded document and its execution and delivery by each person by whom it purports to have been executed, if the record is a record of a public office and an applicable statute authorizes the recording of documents of that kind in that office.

· Theory: property matters, people don’t lie about it.

· Record of the document, not the document itself.  Must be required to be recorded in public office

803(15) Statements in documents affecting an interest in property: A statement contained in a document purporting to establish or affect an interest in property if the matter stated was relevant to the purpose of the document, unless dealings with the property since the document was made have been inconsistent with the truth of the statement or the purport of the document.

· Document or deed itself, not the record of it

· Theory: property matters, people don’t lie about it.

· Remember that there is a sort of trustworthiness requirement here.

803(16) Statements in ancient documents: Statements in a document in existence twenty years or more the authenticity of which is established.

· Theory: if something is allowed to exist for a long time, it must be reliable.

· These documents must have been authenticated (no argument on whether it’s real)

· Doc has not been altered in 20 years

· Theory:  may not be people, or other evidence around

803(17) Market reports, commercial publications: Market quotations, tabulations, lists, directories, or other published compilations, generally used and relied upon by the public or by persons in particular occupations.

· Theory: business is reliable.

· Examples:  stock quotes, phone book, ABA directory.  Maybe dictionary.

803(18) Learned treatises: To the extent called to the attention of an expert witness upon cross-examination or relied upon by the expert witness in direct examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice.  If admitted, the statements may be read into evidence but may not be received as exhibits.

· Remember, there must be an expert attached to learned treatises at trial.  Must be used by expert or presented to expert while testifying either on direct or cross
· Have to have something that says this is reliable

803(19) Reputation concerning personal or family history: Reputation among members of a person’s family by blood, adoption, or marriage, or among a person’s associates, or in the community, concerning a person’s birth, adoption, marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history.

· This shows the impact of the CL on the FRE. Many themes here including longevity
803(20) Reputation concerning boundaries or general history: Reputation in a community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community of State or nation in which located.

· This shows the impact of the CL on the FRE. 
803(21) Reputation as to character: Reputation of a person’s character among associates or in the community.

· This shows the impact of the CL on the FRE.

· Can testify as to reputation without any personal knowledge.

· This is separate from character evidence rules.  This only says this evidence is not hearsay.  Can keep out using another rule

803(22) Judgment of previous conviction: Evidence of a final judgment, entered after a trial or upon a plea of guilty (but not a plea of nolo contendere), adjudging a person guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment, but not including, when offered by the Government in a criminal prosecution for purposes other than impeachment, judgments against persons other than the accused.  The pendency of an appeal may be shown but does not affect admissibility.
· Allows judgment of previous conviction to prove any fact necessary to sustain that prior conviction.  

· The advisory committee notes to this rule said that it does not include evidence of the conviction of a third person, offered against the accused in a criminal prosecution to prove any fact essential to sustain the judgment of conviction.  A contrary position would seem clearly to violate the right of confrontation.
· Note:  could be verbal act too
803(23) Judgment as to personal, family, or general history, or boundaries: Judgments as proof of matters of personal, family or general history, or boundaries, essential to the judgment, if the same would be provable by evidence of reputation.

· Possibly also verbal act, public record

FRE 804: Hearsay Exceptions; Declarant Unavailable
(a) Definition of unavailability: “Unavailability as a witness” includes situations in which the declarant-

(1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s statement; or

(2) persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so; or

(3) testifies to a lack of memory of the subject matter of the declarant’s statement; or

(4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or

(5) is absent from the hearing and the proponent of a statement has been unable to procure the declarant’s attendance (or in the case of a hearsay exception under subdivisions (b)(2), (3), or (4), the declarant’s attendance or testimony) by process or other reasonable means.

A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.

Note: Must meet the requirements of unavailability above and fit an exception below.
· Could be unavailable while actually on stand if can’t remember or refuses to testify

Note:  p. 354 paradox between FRE 801(d)(1)(A) and 804(a)(3).  The same witness can be subject to cross under 801(d)(1) and yet unavailable under 804(a).  A person may remember his statement well enough to be cross-examinable about it, even though he has forgotten the underlying events.  Unavailable under 804 because he has forgotten the events
Barber v. Page- US 1968 p. 359  the constitutionality of unavailability:
Facts: 3 defendants here (D1, D2, D3) were accused of armed robbery and a lawyer named Parks agreed to represent D1 and D2.  At a preliminary hearing, D1 decided that he’d get a better deal from the government if he turned State’s evidence, which he did.  Parks withdrew from D1, but continued to represent the second defendant.  At the preliminary hearing, D1 testified and fingered D2.  Parks didn’t cross-examine him at that time, probably because of issues of privilege/confidentiality, but the lawyer for D3 did cross-examine D1.  At D2’s trial, D1 didn’t come to testify (because he was in jail in Texas), but the prosecution wanted to offer D1’s testimony from the preliminary hearing.  D2 objected, claiming that the confrontation clause mandates that D2 be able to cross-examine D1.  The prosecution claimed that D2 had the opportunity to cross-examine D1 at the preliminary hearing and didn’t.  The trial court allowed D1’s prior testimony admitted into evidence.
Rule: The court held that though D1 fit the statutory requirement of unavailability and thus his preliminary hearing statement could be admitted under state law (equivalent of 804), D1’s absence did not fulfill the U.S. constitutional requirement of unavailability mandated by the confrontation clause.  The court said that the prosecution made no efforts to obtain D1’s presence at the trial other than locating him in a Texas jail.  The court felt that increased cooperation between states and the federal government meant that if the prosecution wanted D1 at trial, all they had to do was ask.  The court said that if the prosecution had in fact tried to obtain D1’s presence and been turned down by Texas state authorities, then the predicate constitutional requirement of unavailability would have been met.  The court said that, especially here where confidentiality/privilege was an issue, the failure to cross-examine at a previous hearing did not constitute a waiver of the constitutional right to confrontation (which is basically a trial right).  The court went further, stating that even if D2 had cross-examined D1 at the preliminary hearing, the holding would be the same because this case is about what a party seeking to offer hearsay statements must do to prove the predicate question of unavailability under the constitution.  The court said the answer is that a party must make a good faith effort to obtain the presence of a declarant for him to be held unavailable.
i. Note: This decision still stands, but it has been narrowed markedly since it was announced in 1968.  As we will see, prior cross is now sometimes enough to satisfy the confrontation clause.   
ii. Note2: This was a pre-FRE decision, but FRE 804 seems to support the requirement of good faith efforts to procure presence before a declarant is considered unavailable.

804(b) Hearsay exceptions: The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:

(1) Former testimony: Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

· Includes administrative hearings

· Stricter in criminal cases.  No predecessor in interest exception allowed for a D

· Almost always former testimony is proved by means of a transcript, which is 2 layers of hearsay.  Former testimony exception 804(b)(1) and public records exception 803(8)
· Difference b/t prior inconsistent statements and former testimony:  former testimony requires a prior chance to cross.  The exception for prior inconsistent statements requires a present chance to cross the declarant concerning his previous statement

Lloyd v. American Export Lines: p. 364 3rd Cir 1978
Facts: Plaintiff was involved in a shipboard fight with Alvarez.  Plaintiff sued defendant, claiming negligence and unseaworthiness, and defendant impleaded Alvarez as a third party.  Alvarez counterclaimed against defendant, alleging negligence and unseaworthiness.  Plaintiff disappeared and Alvarez’s claim against defendant came to trial( Alvarez claimed defendant was liable because plaintiff started the fight (defendant claimed no liability because Alvarez started the fight).  Defendants wanted (under FRE 804(b)(1)) to offer the prior testimony of plaintiff, given in a coast guard proceeding before he disappeared, to show that he didn’t start the fight.  Defendants noted that Alvarez was part of the coast guard proceeding and was represented by counsel at that hearing, but the court refused to admit plaintiff’s prior testimony.  The court found that FRE 804(b)(1) wasn’t satisfied because 1) Alvarez didn’t get to cross-examine plaintiff at the coast guard proceeding, and 2) the coast guard investigating officer wasn’t an adequate predecessor in interest.

Rule: The appeals court reversed and held that the coast guard investigating officer was an adequate predecessor in interest for Alvarez according to FRE 804(b)(1) because both wanted the same thing( to prove that plaintiff was drunk and started a fight with Alvarez on board the ship.  The court said that a mechanical definition of predecessor in interest makes no sense: “if it appears that in the former suit a party having a like motive to cross-examine about the same matters as the present party would have was accorded an adequate opportunity to cross, then the testimony may be received against the present party.”

· Though the main issue in this case was whether the coast guard investigating officer was an adequate predecessor in interest according to FRE 804(b)(1), the court did first settle the predicate question of unavailability of the declarant (plaintiff).  The court found that defendant made numerous attempts to locate plaintiff and that because, as a plaintiff in the action he had formidable interest in attending the trial, his unavailability status was sufficient to satisfy FRE 804.  

· Not everyone agrees with this case

804(b)(2) Statement under belief of impending death- [dying declaration]: In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death.

· Declarant need not really die, he just has to believe he is about to die.  Doesn’t have to be reasonable belief
· Theory:  godfearing age, psychological forces, likely to speak of facts that are at forefront of memory

· So only allowed in criminal cases if homicide proceeding

· Modern cases say whether statement qualifies as dying declaration is one of law

· Cardozo—fear of death or even belief that illness will end in death is not enough.  Must be settled hopeless expectation that death is near at hand

804(b)(3) Statement against interest: A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

· Remember, the admissions doctrine considers if a statement is offered against a party and is against interest at the time of trial.  Here, however, the statement must be against interest when made.  Also, unlike admission doctrine it can be offered against anyone whether a party or not
· Theory:  people will lie to protect themselves

· Interests not included in express terms of the rule:  social (reputation or status), emotional. 

· Potential problem with reasonable person standard.  Mother who will confess just to protect her son’s crimes.  Mother would think this is in her interest

· You have to know that the statement you are making is against your interests—have to have necessary info

· Courts are split on conclusory statements e.g. at car accident scenes

· Demasi: A couple’s daughter spent their lives’ savings.  Mrs. Demasi went to the bank and was told that if she wanted what was left in the account, she had to sign a form saying she gave her daughter permission to withdraw all the funds, which Mrs. Demasi does.  At trial, the bank wanted to offer this form as a statement against interest against Mrs. Demasi, but the court held that the statement was in her interest when she made it because she wanted the money that was left in the account.

Williamson v. U.S.-p. 381 1994 US For the purposes of the rule, narratives must be parsed and only truly self-inculpatory statements admitted into evidence:

Facts: Defendant was tried for possession/trafficking of cocaine.  When the police stopped the car containing the cocaine, a man named Harris was driving.  Harris first told police that the drugs were for defendant, and later changed his story and said that Williamson had been driving in front of him and saw him get stopped by the cops, so defendant wouldn’t show up to pick up the drugs because he knew the cops were involved.  Harris basically made 2 acknowledgements here: 1) “I know it’s cocaine; I am transporting it.” 2) “Defendant was leading me; Defendant is the big fish in this operation.”  FRE 804(b)(3) (statements against interest) require that statements be against the interest of the declarant at the time they were made.  These statements were made together, but only the first set seems to have been against Harris’ interest.  The second set of statements actually seemed to exculpate defendant.  Still, because all the statements were made together, the prosecution tried to get Harris’ entire narrative admitted into evidence (he was unavailable).  The defense argued that the statements should be parsed out and only those actually against Harris’ interest admitted.

Rule: O’Connor’s opinion began with a note that there are two dictionary definitions of “statement,” one that would encompass Harris’ entire narrative, and a narrower definition that would include only Harris’ self-inculpatory remarks.  O’Connor felt that FRE 804(b)(3) points to the narrower definition.  O’Connor pointed out that the notion that self-inculpatory statements are reliable doesn’t extend to broad statements with some self-inculpatory and some self-exculpatory parts.  She added that the proximity of the statements alone didn’t add any indicia of reliability.  O’Connor held that collateral statements could not be admitted into evidence under FRE 804(b)(3) just because they’re mixed with self-inculpatory statements.  She held that the court should look to context and separate out statements that really do implicate the declarant from collateral statements in his narrative.  The court remanded this case for the district court to decide how much of Harris’ statement could be admitted against defendant.  Statement admitted under the exception must itself be against interest
Kennedy concur: Kennedy thought that parsing doesn’t make sense and O’Connor adopted too narrow an approach.  Exception reaches statements that are neutral if they are related to against interest statements.  So almost entire narrative should come in  Kennedy said that the text of the rule suggests that statements collateral to precise statements against interest should be allowed in if: 1) they are not so unreliable that they are untrustworthy, 2) they were not made in a situation where it was likely that declarant had a motive to obtain favorable treatment (like when making a deal w/ gov’t).
Scalia concur: Scalia thought Kennedy was reading the court’s opinion too simplistically.  Scalia said that the court was not saying that the minute an against interest statement is attached to a collateral statement it is no longer admissible( some collateral statements provide context for against interest statements, and these collateral statements could come in.  

Gingburg concur: Ginsburg thought Harris’ entire narrative was self-exculpatory and thus should be inadmissible.  Ginsburg pointed out that the bulk of Harris’ statements concerned defendant, so everything Harris said was in his interest.

Note: The court here dealt with the statutory question of whether the prosecution’s offer constituted an against-interest statement.  Because the answer to that question was no, the court didn’t reach the constitutional question re: the confrontation clause.

804(b)(4) Statement of personal or family history: (a) A statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or (b) a statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other’s family as to be likely to have accurate information concerning the matter declared.

804(b)(5):  now 807
804(b)(6) Forfeiture by wrongdoing: A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.

· One who procures the unavailability of a witness by wrongdoing forfeits the right to object to hearsay evidence of statements that unavailable person might have offered live

FRE 807: Residual Exception
A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (a) the statement is offered as evidence of a material fact; (b) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (c) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence.  However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address of the declarant.

b. Note: This rule is a catchall exception.  A statement not covered by FRE 803 or 804 but that is trustworthy may in some circumstances be offered according to the requirements of this rule.

c. If you can’t use any other exception.  Have to have same indicia of reliability as the other examples

d. CAN says this should be used rarely, exceptional circumstances
The confrontation clause and hearsay:
· Remember Barber, above: declarant wasn’t previously cross-examined and the court held that the prosecution hadn’t made any effort to get him to trial, so he was not held unavailable according to the constitution.  Marshall went on to say, however, that even if declarant had been cross-examined previously the court would have held the same way( suggested that prior cross not sufficient.  While the unavailability prong of this case basically stands (must make efforts to get declarant to trial), Marshall’s point about prior cross-examination has crumbled.

· Two Questions to ask with confrontation issues:  1) is the statute met? 2) is there a const. violation?

· Traditional requirements of the confrontation clause:

1. Unavailability and
2. Reliability

· 2 elements to the confrontation clause:

1. Right to see the witness (see demeanor of witness)

2. Right to have witness see you (look me in the eye & accuse me) exception for child abuse cases
· 2 relevant times for cross-examination under confrontation clause:

1. When the statement was made

2. When the statement is offered into evidence

California v. Green: 1970 P. 429 US
Facts/Rule: A 16-year-old witness testified at a preliminary hearing that D asked him to sell some maryj. and was subject to cross-examination.  At trial, the teen became uncooperative and claimed memory loss but was present.  
HELD:  The Supreme Court held that the prior cross-examination of the teen was sufficient to satisfy the confrontation clause, and his earlier testimony was admitted into evidence.  SC held Porter’s statement at the prelim hearing had already been given under circumstances closely approximating those that surround the typical trial.  Porter was under oath, D was represented by counsel, same counsel and D had every opp. to cross.  
· Unavailable, reliable

· Second issue:  no prior cross to cop but he testified at trial.  Court says this also enough;  prior cross not necessary.  Okay if there is a full and fair opportunity to cross at trial
Ohio v. Roberts:

Facts: Defendant was accused of possessing stolen credit cards.  At a preliminary hearing, defendant’s girlfriend was called by the defense, who attempted to get her to admit that she allowed defendant to use the credit cards, which she denied.  At trial, the girlfriend was unavailable, but the prosecution wanted to introduce her prior testimony (as developed by the defense).  
Rule: The court held that the nature of the defense’s questioning of defendant’s girlfriend amounted to cross-examination at the prior hearing and that her statements could be introduced at trial because they fell within a firmly rooted hearsay exception.  The court said that normally when a hearsay declarant was not present for cross-examination at trial, the confrontation clause required a showing of unavailability.  Even then, according to the court, the statement was admissible only if it bore an adequate indicia of reliability.  The court concluded, however, that firmly rooted hearsay exceptions bear such indicia of reliability.  So here, where declarant was unavailable and her statements fell within a firmly rooted hearsay exception, they could be admitted into evidence.  This doctrine basically cuts off the confrontation clause right in the case of firmly rooted hearsay exceptions.  Fact that D had a different lawyer at trial didn’t matter
White v. Illinois: US 1992 p. 440
Facts/Rule: This was a child sexual assault case.  Here, the child victim made excited utterances and statements for the purpose of medical diagnosis or treatment regarding her attacker—which were never subject to cross-examination.  So no prior cross and unavailable at trial.  The child was unable to testify at trial, but the court allowed her statements admitted into evidence because they were firmly rooted hearsay.

Dutton:

Here the court held that a demonstration of unavailability is not always required.  If the utility of cross-examination at trial is not that great, then the court can waive unavailability, particularly in the case of firmly rooted hearsay exceptions.

· What are the firmly rooted hearsay exceptions? (not exhaustive)

· Excited utterances (FRE 803(2))

· Coconspirator statements (FRE 801(d)(2)(e))

· Statements for med. diagnosis/treatment (FRE 803(4))

· business records 803(6)

· public records

· agent’s admissions

· Dying declarations (FRE 804(b)(2))

· Note: State law variations of firmly rooted hearsay exceptions may change their status (See Lilly).  Lilly says against interest exception is NOT firmly rooted
· Note2: Different factors may change the firmly rooted hearsay analysis, even for traditionally firmly rooted exceptions.

Lilly v. VA: handout 9 1999 US
Facts: This was a state case where 3 people committed robbery and murder.  One of the accused, when arrested and interviewed, said that Lilly was “the big fish.”  Under Virginia’s evidence statute (state hadn’t adopted FRE), his entire statement was an against interest statement and could be admitted into evidence.  In addition, in Virginia, statements against interest were considered firmly rooted hearsay.  At trial, declarant refused to testify (per his 5th Amendment right).  The state court held that, because he was unavailable and because the hearsay statement was firmly rooted, the fact that declarant wasn’t cross-examined at any time didn’t matter and the statement could be admitted into evidence.  The court relied on White for this holding.

Rule: The Supreme Court agreed that the declarant was unavailable to testify at trial, but had to settle the firmly rooted hearsay matter.  The Court held that whether/what part of declarant’s statement was against interest was a matter of state law, but whether the statement fell within the doctrine of firmly rooted hearsay for the purposes of the confrontation clause was a question of federal law.  The court said that a hearsay exception can be held to be firmly rooted in light of longstanding judicial and legislative experience demonstrating its reliability.  The court held, however, that statements against interest are not firmly rooted and thus here, the declarant’s statements not subject to cross-examination could not be admitted into evidence.

· Note: It is important to note that the court here did not reject the view that if the statements were firmly rooted hearsay, then they could have been admitted into evidence even in the absence of cross-examination at any time, without violating the confrontation clause.

· Note2: The concurrence here read the majority opinion as saying that the FRE statement against interest exception is not firmly rooted hearsay.  Carter says, however, that Virginia’s incarnation of the statement against interest exception isn’t firmly rooted hearsay.

· Different from Williamson b/c this is interpreting VA state rule.

· A narrow/minority view of the confrontation clause and hearsay:

· Scalia and Thomas consider the confrontation clause to be a trial right.  As such, they say that hearsay doesn’t implicate the confrontation clause in most cases because it isn’t live testimony.  Thus, they would apply the clause only to in-trial confrontation rights and to hearsay that is similar—like prior sworn testimony or sworn ex-parte affidavits.

· So what would now be an appropriate area for confrontation clause jurisprudence?
· Where there was no cross-examination when a statement was made, no cross-examination at trial, and the statement does not fall within a firmly rooted hearsay exception.  

Chambers v. Mississippi: 1973 p. 454 US
Facts: A cop was shot, no one knows by whom, but before he fell he shot back and hit defendant, who was later arrested for the cop’s murder.  McD went to the defendant and signed a sworn statement claiming responsibility for the murder and saying that he previously told some friends that he was responsible.  McD repudiated his statement in a preliminary hearing and the case against defendant went to trial.  At trial, defendant asked the court to allow him to treat McD as an adverse witness if he wasn’t called by the prosecution.  McD wasn’t called by the prosecution, so defendant called him but was disallowed from treating him as an adverse witness because of the state’s voucher rule( can’t impeach your own witness.  Defendant called McD and read his previous confession into evidence, but on cross-examination McD repudiated again.  Defendant was disallowed from calling witnesses who would have testified that McD told them he was guilty because the judge said their testimony was inadmissible hearsay.

Rule: The court held that McD was adverse to defendant as his statement was against defendant’ interest.  In addition, the court held that the witnesses who would have testified that McD confessed were reliable and that the hearsay rule can’t be applied mechanically in factual circumstances like this( it was unconstitutional to disallow defendant from cross-examining McD and to disallow his witnesses.  The court held that defendant’s due process rights were violated.

· This case demonstrates that even traditional rules of evidence may violate a defendant’s constitutional rights if they have the effect of keeping him from presenting important, and apparently reliable, evidence.

· Couldn’t come in under 801(d)(1)(A) b/c not a party.  Can’t come in under 804(b)(3) because he’s not unavailable

· FRE: Remember, there is no voucher rule in the FRE.  According to FRE 607, anyone can impeach anyone( but you cannot call a witness just to impeach him.

	Case
	Cross When Said?
	Cross At Trial?
	Result

	Green statement #1
	Yes
	Memory loss- yes/no
	Ok –full and fair prior opportunity

	Green statement #2 (to cop)
	No
	Memory loss- yes/no
	Ok—full and fair opportunity at trial

	Roberts
	Yes
	No
	Ok( firmly rooted

	White
	No
	No
	Ok( firmly rooted, sometimes unavailability not required

	Lilly
	No
	No
	VA overstepped confrontation clause grounds.  Not firmly rooted


XII.
CHARACTER EVIDENCE
FRE 404: Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes
(a) Character evidence generally: Evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:

(1) Character of accused: Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution;

a. Note: Evidence of a pertinent character trait offered by the accused opens the door.  If the accused offers a character trait of the victim under FRE 404(a)(2), then he opens the door for the prosecution to offer the same trait of the accused if relevant.   Similar to scope rules
(2) Character of the alleged victim: Evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor;

(3) Character of witness: Evidence of the character of a witness, as provided in rules 607, 608, and 609.

b. Note: Propensity to lie is always let in.  Go to impeachment rules 607, 608, 609, and the CL.  

· Note: Basically, FRE 404(a) says that you can’t present propensity to act evidence( evidence that someone did something before and thus probably did it again unless the defense opens the door.  Propensity to lie evidence, or impeachment evidence, is always allowed.  FRE 404(a) deals only with propensity to act evidence.

· Note2: FRE 404(a)(1) and (a)(2) deal with criminal cases only.  Generally we don’t offer propensity evidence in civil cases.  Impeachment (a)(3), however, is used in civil and criminal cases.

· Things to ask for problems here:
1. is it a criminal  case?

2. at what point is evidence being offered?

3. has D opened the door?

4. what is the purpose of the offer?

5. is it relevant (usually yes)
404(b) Other crimes, wrongs, or acts: Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.

· Note: This creates a huge loophole to FRE 404(a).  FRE 403 issues are likely to arise here, because it is hard to guarantee that a jury won’t view this evidence as propensity to act evidence.

· OJ case prosecution was able to get in domestic violence prior acts to show motive—if he couldn’t have her no one could.  But then judge limited the time under 403
FRE 405: Methods of Proving Character
(a) Reputation or opinion: In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of opinion.  On cross-examination, inquiry is allowable into relevant specific instances of conduct.

· Note: Where character evidence is admissible, that evidence may be admitted in the form or reputation or opinion.  On cross-examination, inquiry into specific acts is allowed.

· Note2: When examining an adverse witness, can use specific acts (normally allowed only on cross, but examination of an adverse witness is close enough).

· Reputation:  he was known as a good father.  Opinion:  he was a good father.  Specific acts:  he beat his kids

· Can come in on cross if D opens the door

(b) Specific instances of conduct: In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct.

· Note: Evidence of specific acts (or opinion or reputation) is allowed where character is at issue( essential element of a charge, claim, or defense.

· Usually character is not at issue in criminal case unless hate crimes.  In civil cases: defamation, negligent entrustment, child custody, wrongful death

f. Note: FRE 405 does not control FRE 404(b).  That is, FRE 404(b) always involves specific acts and, under this rule, if you can show that you are offering the specific acts for reasons other than conformity, they can come in.

g. Hypo:

· Fight in the Red Dog Saloon.  Don, the accused, pleads self-defense.  Testimony conflicts re: who started the fight.  

· The prosecution wants to call Coach Jones to say that Don is mean( Not ok. FRE 404(a)( Can’t use character to prove propensity unless the accused opens the door.

· During defense case-in-chief, Don calls minister to say Don is peaceful/nonviolent( Ok. FRE 404(a)(1)( Defendant can open the door. 

a. Form of minister’s testimony( Ok. FRE 405(a)( Opinion testimony offered on direct.

· Now can Coach Jones be called on rebuttal?( Ok. FRE 404(a)(1)( Accused has opened the door.

· Don wants to call Ernie who will testify that the victim is violent( Ok if pertinent trait. FRE 404(a)(2)( Pertinent evidence relating to victim in form of opinion evidence allowed.

· If accused offers a pertinent character trait of the victim, not only can the prosecution offer evidence about the victim to refute it, but the prosecution can also offer the same evidence that the accused offered about the victim against the accused himself.

United States v. Huddleston: p. 490
Facts: This case involved the prosecution of a man accused of stealing televisions.  The prosecution offered prior acts of the defendant in selling 17 televisions to a friend for $35 dollars each.  The defense claimed that this testimony had to be excluded unless the judge made a preliminary finding by a preponderance of the evidence that the televisions defendant previously sold were in fact stolen.

Rule: The court held that for admission of prior acts as character evidence, the judge need not make a preliminary finding by a preponderance of the evidence.  The judge only must decide if the prior acts are relevant for FRE 404(b)( specific acts to prove things other than propensity.  The question of whether the defendant actually committed the prior acts is left to the jury.

· Dowling p. 491 (US) allowed evidence of prior bad act where D was charged but acquitted of crime.  Held Huddleston requires only that the prosecution prove the prior crime by preponderance rather than beyond reasonable doubt

FRE 406: Habit; Routine Practice
Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.

· Note: This is a way around FRE 404(a).  The practical difference between the two( habit isn’t just one prior act, whereas character evidence of specific acts for propensity would be.  Also, habit seems reflexive( given x circumstances, you do the same thing each time.  This can be offered to prove that you did/didn’t do this at the time in question.  We’ve seen the idea that reflexive activity is reliable before in many hearsay exceptions (excited utterance, present sense impression) that have temporal requirements.

· Has to be more than twice

· Doesn’t have to be corroborated

Meyer v. U.S.:

Facts/Rule: Plaintiff was treated for impacted wisdom teeth and lost sensation in his mouth.  Plaintiff brought this claim against her dentist under the federal tort claim act alleging no informed consent.  The court found in favor of the dentist re: whether or not he warned the plaintiff about potential complications with the procedure, because the court allowed in evidence that it was the dentist’s habit to inform all of his patients.  The court allowed habit evidence in under FRE 406 even though the dentist did not remember specifically telling this plaintiff about possible dangers.  The dentist did, however, testify as to what he always told patients and the jury inferred that he did that here too.

· Treatment of civil cases as criminal under character rules- In the following 2 cases, the court considered civil cases worthy of treatment as criminal cases under the character rules because the central issues in the cases were criminal in nature:

Cohn v. Papke:

· Facts: Plaintiff was arrested for allegedly soliciting a police officer and brought suit under §1983 claiming that the police beat him up (under color of state law).  At trial, plaintiff testified and on cross-examination the defense sought to introduce evidence that plaintiff was a homosexual.  The defense claimed that this evidence was admissible as impeachment evidence because plaintiff allegedly stated at a pretrial conference (not under oath), that he was straight.  On direct examination at trial, plaintiff had said nothing of his sexual orientation.  The trial court allowed the evidence of plaintiff’s homosexuality to be admitted. 

· Rule: The court found that there was nothing here to impeach—plaintiff never testified to being straight and thus never raised the issue of whether he was “capable of soliciting a male officer.” (The defense claimed that when plaintiff allegedly said he was straight at the pretrial conference, he did so to assert that he was incapable of the homosexual solicitation charged).  The court noted that besides impeachment, the only other possible purpose for the offered evidence was to show that it was within the plaintiff’s character to commit homosexual acts—from which it could be inferred that he attempted to do so when arrested.  The court employed FRE 404 to keep this propensity to act testimony out.

· Note: This was a civil case, but treated as the court would treat a criminal case under FRE 404(a)(2). Perrin and Cohn are part of a narrow trend
· Note:  D was offering here to impeach, not to character of victim under 404(a)(2)

Perrin v. Anderson:

· Facts/Rule: There was a car accident, and Perrin left the scene and went home.  The police showed up at his house, a struggle ensued, and Perrin got shot.  In this civil suit against the police, the defense introduced Perrin’s character and his habit of attacking police officers.  The court here held that though FRE 404(a) applies in criminal cases and this was a civil case, the central issue was criminal in nature and thus the defense properly invoked the habit exception (FRE 406) to FRE 404.  

· Note: Because this was a civil case, the police report was admitted into evidence( in a criminal case it could not have come in, so the court seems to be picking and choosing how to treat this case.

· Note2: The court allowed evidence of pornography laying around the father’s house to be admitted as relevant to damages( to show that he was a bad father and thus his son was not missing much.

Character in Sex Offense Cases:

FRE 412: Sex Offense Cases; Relevance of Victim’s Past Sexual Behavior or Alleged Sexual Predisposition

· These rules trump normal character rules

· In C-L you could bring in evidence of victim’s reputation

412(a) Evidence generally inadmissible: The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c):

(1) Evidence offered to prove that any alleged victim engaged in other sexual behavior.

(2) Evidence offered to prove any alleged victim’s sexual predisposition.

412(b) Exceptions: 

(1) In a criminal case, the following evidence is admissible, if otherwise admissible under these rules:

(a) evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury, or other physical evidence;

(b) evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; and

(c) evidence the exclusion of which would violate the constitutional rights of the defendant. (Chambers)
(2) In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party.  Evidence of an alleged victim’s reputation is admissible only if it has been placed in controversy by the alleged victim.

412(c) Procedure to determine admissibility:

(1) A party intending to offer evidence under subdivision (b) must

(a) file a written motion at least 14 days before trial specifically describing the evidence and stating the purpose for which it is offered unless the court, for good cause requires a different time for filing or permits filing during trial; and

(b) serve the motion on all parties and notify the alleged victim or, when appropriate, the alleged victim’s guardian or representative.

(2) Before admitting evidence under this rule the court must conduct a hearing in camera and afford the victim and parties a right to attend and be heard.  The motion, related papers, and the record of the hearing must be sealed and remain under seal unless the court orders otherwise.

· Note: This is the federal rape shield law( though FRE 413, 414, 415 haven’t been widely adopted, almost all states have adopted FRE 412 and make evidence of a victim’s sexual past and/or predisposition inadmissible in most cases. 

· Extends to all sexual conduct, including using birth control, sexy clothes, having a kid out of wedlock

· Extends to all evidence not just reputation or opinion.  Evidence of rep is admissible only if has been placed in controversy by alleged victim

FRE 413: Evidence of Similar Crimes in Sexual Assault Cases
(a) In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant’s commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.

(b) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least 15 days before the scheduled date of trial or at such later time as the court may allow for good cause.

(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.

(d) For purposes of this rule and Rule 415, “offense of sexual assault” means a crime under Federal law or the law of a State (as defined in section 513 of title 18, United States Code) that involved-

(1) any conduct proscribed by chapter 109A of title 18, United States Code;

(2) contact, without consent, between any part of the defendant’s body or an object and the genitals or anus of another person;

(3) contact, without consent, between the genitals or anus of the defendant and any part of another person’s body;

(4) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on another person; or

(5) an attempt or conspiracy to engage in conduct described in paragraphs (1)-(4).

· Note: The accused’s prior acts of sexual assault need not be convictions( this is subject to FRE 403 (since they don’t have to be convictions, could be prejudicial)

· Allows use to admit evidence of propensity. 

· This rule allows you to bring in prior offenses for propensity.  Very broad.  Could be conviction, charge, or even “I think he molested a child before”

· Judicial conference didn’t like these rules think they’re too prejudicial.  Courts have decided that 403 still applies though this is unclear under the language

· Theory:  child molestation and rape –people who do this have unique predisposition so particularly probative.  Also very hard to prove child abuse cases b/c it’s private.  Rape is underreported

· These rules have disparate impact on those who already have criminal record.  Changes burden to D to prove he didn’t do it.

FRE 414: Evidence of Similar Crimes in Child Molestation Cases
(a) In a criminal case in which the defendant is accused of an offense of child molestation, evidence of the defendant’s commission of another offense or offenses of child molestation is admissible, and may be considered for its bearing on any matter to which it is relevant.

(b) In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least 15 days before the scheduled date of trial or at such later time as the court may allow for good cause.

(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.

(d) For purposes of this rule and Rule 415, “child” means a person below the age of fourteen, and “offense of child molestation” means a crime under Federal law or the law of a State (as defined in section 513 of title 18, United States Code) that involved-

(1) any conduct proscribed by chapter 109A of title 18, United States Code, that was committed in relation to a child;

(2) any conduct proscribed by chapter 110 of title 18, United States Code;

(3) contact between any part of the defendant’s body or an object and the genitals or anus of a child;

(4) contact between the genitals or anus of the defendant and any part of the body of a child;

(5) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on a child; or

(6) an attempt or conspiracy to engage in conduct described in paragraphs (1)-(5).

· Note: Basically, evidence of an accused’s prior acts of child molestation may come in to prove conformity. 

FRE 415: Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation
(a) In a civil case in which a claim for damages or other relief is predicated on a party’s alleged commission of conduct constituting an offense of sexual assault or child molestation, evidence of that party’s commission of another offense or offenses of sexual assault or child molestation is admissible and may be considered as provided in Rule 413 and Rule 414 of these rules.

(b) A party who intends to offer evidence under this Rule shall disclose the evidence to the party against whom it will be offered, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least 15 days before the scheduled date of trial or at such later time as the court may allow for good cause.

(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.

· Note: Basically, if you could use evidence of specific acts to prove conformity in a criminal case under FRE 413, 414, you can use it is a civil case according to FRE 415.

· Note: FRE 413-415 are subject to FRE 403.  This isn’t obvious from the language of the rules or the legislative history, but courts have decided that 403 applies.

· In the Jones v. Clinton case, the judge punted on whether FRE 415 applied, but said that even if it did, evidence of Clinton’s prior acts with other women was too prejudicial according to FRE 403.

· Note2: Is FRE 404(b) needed anymore? In fact, judges have shown a reluctance to use FRE 413-415 and most often in these case allow in evidence of prior acts under FRE 404(b).

· Of the three, FRE 414 is the most often used( criminal child molestation cases.

· Some commentators suggest that instead of FRE 413-415, FRE 404(b) should simply be amended to allow for evidence of prior acts in sexual offense/child molestation cases.

A Historical Analysis:

· Blackstone (1857): Status of women at this time( property of father, then husband.  Single women( spinster or harlots.  Ideas about rape revolved around the idea that something was being taken from the man who owned it.  Women did not own their own bodily integrity.  

a. Women at this time couldn’t vote, serve on juries( women were decidedly not making the law at this time.

· Blackstone’s assessment of different laws re: women:

a. Some traditions( prostitutes cannot be raped;

b. Rape occurred only in heterosexual relationships;

c. Slaves could not be raped.

d. Penalties for rape:

· Death(harshest at criminal law;

· Castration;

· Loss of eyes.

· King Edward lessened the penalty and made rape a crime of trespass, but Queen Elizabeth raised the bar and made the punishment worse again.

· Hue and Cry Doctrine:

a. The idea was that rape was the violation of a property right.  If a woman was raped, she had to run out and scream to the nearest person so those around could vindicate the property owner’s rights.

b. This was also called the fresh complaint rule.  If the woman didn’t complain soon enough after the rape, she could be impeached.  This was an effort to stop stale complaints, but it kept prosecutors from bringing cases that weren’t “fresh” enough because the women were impeachable witnesses.

· Victim’s reputation:

a. Blackstone said that whether a woman was believed re: the rape would depend on her reputation.  

b. Reputation was especially key on the substantive issue of consent (if she was immoral( more likely to have consented) and on the ability of the defense to impeach the victim (if she’s easy, she’s not credible).

· Rep. Holtzman( a good example that when women got more power, the rape laws changed.  Rep. Holtzman was the spearhead for FRE 412. 

OLD C-L

Gish 5th Cir. 1923

· P claims they erroneously let in evidence of her sexual history—reputation

· Court said usually only truth or veracity may be attacked but character is at issue in a rape case.  court held that evidence that the victim did not have a chaste reputation was admissible to prove the issue of whether or not she consented to sex with the defendant.

· Here her chastity was a defense against consent

Ogden Oregon 1901

· General reputation of woman was bad, she counters with witness who says her rep was good then D asks a specific act question

· Court says general reputation evidence allowed in but not specific acts

McQuirk
· Mentally ill woman.  Can’t be crossed on specific acts with third persons only with D
XIII.
FORBIDDEN EVIDENCE
FRE 407: Subsequent Remedial Measures
When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product’s design, or a need for a warning or instruction.  This rule does not require the exclusion of evidence of subsequent remedial measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.

· Note: When not used to prove liability but for one of the other purposes outlined above, the judge will issue a FRE 105 limiting instruction that the evidence is not to be considered for purposes of liability.

· Doesn’t want to prevent people from taking measures that advocated safety

Tuer v. McDonald: MD App. Ct. 1997 p. 507Here, a cross-examiner tried to get around FRE 407 by asking a witness if remedial measures were feasible.  Heart patient was taken off medication that thinned blood in preparation for surgery.  Surgery delayed, patient suffers heart attack and dies.   The court did not allow this because according to the rule feasibility must be controverted for evidence of it to come in.
· i.e. if on direct the witness had claimed that the remedial measure was not possible, then evidence of it could come in.
· Difficulty in defining feasibility:

a. Does it mean that the measure was/wasn’t possible, or that the measure wasn’t smart/the best choice/wouldn’t fix the problem?

b. Rule 407 amended 1997 to include product liability cases

FRE 408: Compromise and Offers to Compromise
Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount.  Evidence of conduct or statements made in compromise negotiations is likewise not admissible.  This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.  This rule also does not require exclusion when the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.

· Note: In the normal circumstance, this rule deals with offers to compromise in civil cases, because FRE 410 deals with pleas in a criminal context.

· Note2: This rule doesn’t make settlements confidential, they just can’t come into evidence.

· But doesn’t require exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations (like bringing discoverable docs to settlement conference)

FRE 409: Payment of Medical and Similar Expenses
Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.  

· Note: Though not actually in the rule, it is implied that evidence of medical expense payment, etc. can come in to prove things other than liability.

· If they pay for medical bills then you have nothing left to argue except emotional damage

FRE 410: Inadmissibility of Pleas, Plea Discussions, and Related Statements
Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:

(1) a plea of guilty which was later withdrawn;

(2) a plea of nolo contendere;

(3) any statement made in the course of any proceedings under Rule 11 of the Federal Rules of Criminal Procedure (arraignment) or comparable state procedure regarding either of the foregoing pleas; or

(4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilt later withdrawn.

However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel.

· Note: If the defendant opens the door under (i), how much more of the statement he has offered can come into evidence? 

· Guilty pleas that aren’t withdrawn come in
· (4) is tricky.  “atty for the prosecuting authority”  if you’re making statements to FBI agent and prosecutor isn’t there yet it can come in
FRE 411: Liability Insurance
Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully.  This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.  
· David Lee Roth’s paternity insurance can’t come D had no insurance so would have to pay out of own pocket.  Court says okay for jury to know that he had no insurance so lets it come in

XIV.  IMPEACHMENT
What is impeachment?
· Impeachment is an attack on the credibility of a witness and/or that witness’ testimony.  Impeachment evidence can establish (1) that the witness has a propensity to lie and/or that some particular point (or all points) made by the witness while testifying should not be believed.

h. When does impeachment occur?
· Impeachment can occur during cross-examination of the very witness whose testimony is to be impeached.  In so doing, the cross examiner attempts to demonstrate that the witness was not telling the truth on direct.  However, one can also impeach that prior witness’ testimony by calling other witnesses who will contradict the first or otherwise cast doubt on the prior witness’ testimony.

i. What is the difference between offering evidence for impeachment purposes and offering it for substantive purposes?
· Sometimes, courts will distinguish evidence offered for impeachment purposes versus evidence offered for substantive purposes.  This distinction can be confusing because impeachment evidence can also have a substantive purpose.  Generally, when the distinction is made, the speaker considers impeachment evidence as evidence that is relevant because it relates to credibility, even if it also makes a substantive point.  Impeachment evidence invites the fact finder to assess whether or not a prior witness’ story is to be believed.  However, when evidence is offered for a substantive purpose, that is, to establish a material point in the trial (as opposed to challenging the credibility of a witness), it has a broader relevance to the case.  Thus, impeachment evidence to show that John is biased, does not establish directly whether or not the light was green or red for the plaintiff.  But the evidence is relevant to the case because it relates to whether or not John’s testimony (that the light was green) should be believed.

· As we have mentioned, sometimes, evidence can be offered both to impeach and to prove a substantive point.  This is often the case when the method of impeachment is impeachment by contradiction.  One could offer the testimony of witness Y, for example, not to impeach witness X, but also to prove that in fact the light was red and the plaintiff did indeed run it.

j. 5 Types of Impeachment:

· Prior inconsistent statement
· Bias
· Contradiction
· Sensory or mental capacity/perception
· Character for truthfulness (propensity to lie)
1.
Prior inconsistent statements: 

FRE 613: Prior Statements of Witnesses 

(a) Examining witness concerning prior statement: In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown not its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.

(b) Extrinsic evidence of prior inconsistent statement of witness: Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require.  This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2).

· Note: This rule acknowledges that the rules recognize impeachment by prior inconsistent statement.  Section (b) of this rule is designed to allow the party against whom a prior inconsistent statement is made to rehabilitate the witness.

· You can also offer a prior inconsistent statement for other impeachment purposes such as bias

a. Two questions to ask 1) is this offered for substantive or impeachment purposes 2) is this to blow hot and cold, to show bias, etc


613(a)

· Examining a person testifying concerning prior statement

· (CL rule you had to show to witness in advance this reverses CL rule)

· whether written or not

· need not be shown nor its content disclosed to witness at the time

· but on request should show to opposing counsel


613(b)

· extrinsic evidence not admissible unless witness opportunity to explain or deny 

· and opposite party can interrogate

· you can have extrinsic evidence here re prior inconsistent statement provided bystander is available for recall to explain (why?  Often witnesses not available for whole trial.  This is the right of the party against whom the statement is offered)

· (note 608(b) only applies to specific acts so not really an end run)  so this is prior inconsistent evidence’s own extrinsic evidence rule

· Prior inconsistent Statements and Miranda:

· Remember Doyle, in which the court held that post-Miranda silence is not admissible to impeach.

Harris v. NY: US p. 646
Facts: Here, a defendant charged with selling heroin was impeached on cross-examination with prior inconsistent statements that he made after his arrest but before his Miranda rights were administered.  Statements included under Miranda but offered for impeachment.  Can’t be offered for their substance here for contradiction because D wasn’t read his Miranda rights
a. Rule:   this can’t come in on  case in chief because of Miranda but can come in during cross for impeachment purposes.  Having voluntarily taken the stand, petitioner was under an obligation to speak truthfully and accurately. The court upheld this kind of impeachment and said that if it were disallowed, defendants would be encouraged to commit perjury because they would know that their prior statements, made before Miranda was given, would be inadmissible.  

b. Dissent: The dissent said that prior inconsistent statements made by a defendant before he received his Miranda rights and relating to the substance of the charged offense should not be allowed into evidence.  Such statements, if they relate solely to collateral matters, should be admissible according to the dissent.

· Hypo Malvo gets transferred to VA.  Police don’t tell lawyer b/c they say he’s not the lawyer anymore not admitted to VA bar.  Carter says this isn’t right.

· New jurisdiction new charges.  Did he get new Miranda warnings?  Second, if he wasn’t given Miranda. Malvo now takes the stand in his own defense then they can’t use his statements on direct but they can use it on cross and use it only to impeach him.  (but hard for jury to abide by limiting instruction)

Jenkins v. Anderson:  US p. 653
a. Facts: Defendant killed someone and then laid low until he was arrested.  At trial, the defendant took the stand and claimed that he acted in self-defense.  The prosecution cross-examined him and attempted to impeach him by introducing the fact that defendant didn’t come forward with this story before his arrest( basically, the prosecution was claiming that defendant’s pre-arrest silence was inconsistent with his later, self-defense story.  

b. Rule: The court held that defendant’s pre-arrest silence could be used to impeach him.

	
	Pre-Arrest Silence
	Post-Arrest/Pre-Miranda Silence
	Post-Arrest/Post-Miranda Silence

	Admissible to impeach?
	Yes
	Yes
	No


2.
Bias:

· Common law doctrine imported into the rules of evidence.

U.S. v. Abel:

· Facts/Rule: Here, 3 people were indicted for robbing a bank.  2 pleaded guilty, but Abel did not.  One of the men who pleaded (Ehle) turned state’s evidence.  Ehle was the primary witness for the prosecution( testified that Abel did it.  Another man, Mills, testified for the defense that in jail, Ehle told him he was going to perjure himself.  During its rebuttal case, the prosecution recalled Ehle to say that Mills and Abel were part of a secret organization (Aryan Brotherhood) that mandates that its members lie.  The court allowed this rebuttal because it clearly showed bias( the court distinguished the truth of belonging to the Aryan Brotherhood from what membership means—clear bias.  The court also noted that though the FRE didn’t expressly deal with impeachment by bias, the doctrine has been imputed into the rules.

· Note: What Mills testified to about Ehle was not character evidence of his propensity to lie( that would have been broader—Ehle always lies, Ehle has a reputation for lying.     

· Prosecutor must disclose information about deals and promises of leniency affecting prosecution witnesses

3.
Contradiction:

· Introducing facts or earlier statements for their truth to counter the current testimony of a witness (see notes below on the intersection of hearsay and impeachment).

4.
Sensory of mental capacity/perception:

· Involves attacking whether one had the capacity to testify as they have.  The attack can relate to a broad range of issues( witness needs glasses but wasn’t wearing them, witness was too far away to see, witness was under the influence of alcohol, psychosis, schizophrenia.  There is no rule for this as an impeachment type( it is a common law doctrine imported into the rules of evidence.

5.
Character for truthfulness (propensity to lie):
FRE 404: Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes

· (a) Character evidence generally: Evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:
a. (3) Character of witness: Evidence of the character of a witness, as provided in rules 607, 608, and 609.
FRE 607: Who May Impeach
· The credibility of a witness may be attacked by any party, including the party calling the witness.

· Note: Any party can impeach a witness, but you may not call a witness just to impeach him (see Webster below).

United States v. Webster: 7th cir 642
The prosecutor here had a witness (bank robber) who was supposed to testify against the accused (charged with aiding and abetting the bank robbery).  The prosecutor wasn’t sure that the witness would testify truthfully, so she requested that she be allowed to voir dire him (so that she was not calling the witness simply to impeach him, which is disallowed by FRE 607).  The defense objected to the voir dire and it did not take place.  Prosecutor called the witness and he did in fact testify falsely, so she attempted to impeach him using his prior inconsistent statement.  The defense objected again, claiming that the prosecutor called the witness solely to impeach him, but the court held that the defense could not claim the prosecutor violated rule 607 because she offered to voir dire the witness and was disallowed by the defense.  

· Can a D atty call a witness solely for purposes of impeaches.  Chambers calls McDonald for express purpose of impeaching him b/c he has no choice. And prosecutor doesn’t have this problem.  For defense attys defending accused in criminal cases the rule is not very clear here.   Still ethical problem.  

FRE 608: Evidence of Character and Conduct of Witness
(a) Opinion and reputation evidence of character: The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

(b) Specific instances of conduct: Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’ credibility, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence.  They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness’ character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.

The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused’s or the witness’ privilege against self-incrimination when examined with respect to matters which relate only to credibility.

a. Note: 3 important points here for 608(b): 

1. No extrinsic evidence of nonconviction misconduct; 

b. If you ask a witness on cross about nonconviction misconduct and the witness denies the act, external evidence cannot be introduced to prove the act.  In such a case, the remedy would be a later perjury charge.

c. E.g., Malvo accused of murder.  Act:  previously submitted false passport and falsified immigration records.  Malvo takes the stand.  Used for purpose of impeachment by attacking character for veracity.  Can the prosecutor introduce the false passport and immigration records and call an INS person?  This is extrinsic evidence.  Evidence beyond Malvo’s own statement “yes I falsified passport”  He says yes—the impeachment has already happened

d. theory is that this is peripheral to case.  He’s not on trial for these particular acts.  IF HE SAYS NO, THEN STILL CANNOT USE EXTRINSIC EVIDENCE.  

e. Can you use them as prior inconsistent statements?  This is not character for veracity rule.  Extrinsic evidence rule only applies to specific acts in 608(b).  Act is falsifying passport. This was not a statement.  If he hasn’t made the statement yet then you can’t impeach him this way.  If you have a legit reason to use prior inconsistent statement then you’re okay

2. Specific acts of nonconviction misconduct can be asked about only on cross, and only those acts that are probative of truthfulness or untruthfulness apply; 

· Acts considered relevant to truthfulness/untruthfulness( forging documents, lying on applications, theft (in some jurisdictions).

· There is confusion regarding whether you can actually use a conviction for nonconviction misconduct purposes under this rule( that is, whether you can use the behavior involved to impeach but not the conviction.

3. If specific acts are used only in regard to credibility, this rule does not waive the 5th amendment right to privilege against self-incrimination. 

· This protection allows a witness to acknowledge his nonconviction misconduct without waiving his 5th amendment rights in a later case if he is charged with that act.

4. Note: Remember, according to 608(b), you can ask a witness about the nonconviction misconduct of another witness about whom the current witness is testifying.  So if A testifies that B (another witness) is by reputation or opinion truthful, on cross, you can ask A if she knows that B once forged documents.

Murphy v. Bonanno:

· Here, a wife and her friend sued her husband and he counterclaimed.  The issue here was that the defendant husband wanted, on cross-examination of his wife, to bring in evidence that she filed false insurance claims, gave false financial information, and extorted a creditor by threatening a sexual harassment charge.  The trial judge disallowed cross-examination on this conduct, but the reviewing court held that the judge should have determined if there was an adequate factual basis for the proffered questions so that the evidence wouldn’t violate 403 if admitted.  This case shows the 403 discretion of a judge when admitting specific acts of nonconviction misconduct on cross-examination according to 608(b).    

United States v. Abel (again):

· This was the case involving improper foundation based on bias.  The prosecutor here impeached with a witness who testified that a prior witness belonged to a perjurious organization called the Aryan Brotherhood.  At the end of that case, there was a discussion of 608(b)( the specific act was membership in the Aryan Brotherhood, and under 608(b), extrinsic evidence could not be used to prove such membership.  The court in Abel held that its true that under 608(b) extrinsic evidence couldn’t come in to prove the specific act, but for impeachment by bias, there is no such extrinsic evidence restriction( so the extrinsic evidence could come in to prove the act of membership in Aryan Brotherhood for the purposes of impeachment by bias based on that membership.  The court held that “there is no rule of evidence which provides that testimony inadmissible for one purpose and inadmissible for another purpose is thereby rendered inadmissible...” 

· D counsel wants this to be 608(b) because this is extrinsic evidence and wants to keep it out.  This court doesn’t accept this argument.  Why?  There is no rule saying admissible for one purpose (bias) and inadmissible under another (character 608(b)) then the info can’t come in.  If you can get another reason to include specific acts by extrinsic evidence then can get in despite the character for veracity rule of 608(b).   Can be sensory perception or any other type of impeachment

· Note:  credibility is always relevant.  Even if outside the scope of direct

FRE 609: Impeachment by Evidence of Conviction of Crime
(a) General rule: For the purpose of attacking the credibility of a witness,

(1) evidence that a witness other than an accused has been convicted of a crime shall be admitted subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; and

· Note a conviction is extrinsic evidence.  608(b) says other than conviction under 609

· Other than accused:  1)subject to 403 shall be admitted 2) if felony

· Accused:  special balancing test 1) how long ago? 2) has he behaved well since? And 3) felony  (this saying that every felony is probative of truthfulness, so trying to create special balancing test to ameliorate
· Note: Note the special balancing test used when you offer evidence of an accused’s prior conviction( not the 403 test where substantial prejudice must be shown to keep the evidence out, but a test where the burden is on the offeror( probative value must outweigh prejudicial effect.

· Note2: The special balancing test applies only to a criminal defendant.  A civil defendant would be considered a witness other than the accused.
· 
Generally the impeaching party is allowed to bring out only the inderlying details of its commission
609a(2) evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment.

· Note: 609(a)(2) (Civil or Criminal) covers any witness, including the accused (if he is a witness).  There is no balancing test here( evidence involving dishonesty or false statement is per se admissible, and not even subject to 403.  In a particularly egregious case, a judge could keep such evidence out using his inherent power, but that would be extremely rare.
· p. 626 forgery, bribery, false police report, mail fraud has been allowed.  Prostitution, rape, drugs, assault has not been let in
609(b) Time limit: Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines, in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect.  However, evidence of a conviction more than 10 years old as calculated herein, is not admissible unless the proponent gives to the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence.

609(c) Effect of pardon, annulment, or certificate of rehabilitation: Evidence of a conviction is not admissible under this rule if (1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding of the rehabilitation of the person convicted, and that person has not been convicted of a subsequent crime which was punishable by death or imprisonment in excess of one year, or (2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.

b. Note: Regarding (1) above, it is unclear whether the annulment and pardon in this section needed to have been given because of a finding of rehabilitation, or it that clause simply modifies the certificate of rehabilitation.

c. Note2: There is a lot of law on whether political pardons fall within this rule.

609(d) Juvenile adjudication: Evidence of juvenile adjudications is generally not admissible under this rule.  The court may, however, in a criminal case allow evidence of a juvenile adjudication of a witness other than the accused if conviction of the offense would be admissible to attack the credibility of an adult and the court is satisfied that admission in evidence is necessary for a fair determination of the issue of guilt or innocence (of the accused).

d. Note: It is very rare for evidence to actually come in under this rule.  Doesn’t come in for impeachment purposes but could come in for another purpose
609(e) Pendency of appeal: The pendency of an appeal therefrom does not render evidence of a conviction inadmissible.  Evidence of the pendency of an appeal is admissible. 

· Note: The assumption underlying this rule is that if you committed a crime in the past, evidence of that crime is evidence of your lack of truthfulness.  

· Note2: Remember, if the accused doesn’t take the stand, he’s not a witness and this rule doesn’t apply.

United States v. Paige:

Facts/Rule: Defendant accused of possessing stolen goods was previously convicted of that crime in 1970 (this was a 1978 case).  He moved (before trial) to prevent the government from using evidence of his prior conviction to impeach him, and the court granted that motion.  The court held that because the conviction was 8 years old, it was too prejudicial to come into evidence, as the judge feared that the jury would use the evidence for substantive purposes.  The defendant here lucked out( because his motion was granted in limine, he knew he could take the witness stand without being asked about his prior conviction.

· Note: In arguing that evidence of defendant’s prior conviction should be admitted into evidence, the government made a mistake( the government argued that such evidence should be admitted because of the similarity of the prior crime with the crime defendant was charged with in this case.  That made it look like the government was offering the prior conviction as propensity to act purposes, which would violate rule 404.

United States v. Fearwell: DC Cir
Facts/Rule: Defendant was previously convicted of conspiracy to violate the food stamps act, which was a crime of petty larceny.  Here, he made a motion in limine that evidence of his prior conviction should not be admitted if he testified.  The court did not grant defendant’s motion, so he decided not to testify.  The reviewing court held that the evidence did not fall within FRE 609(a)(1) and further, that petty larceny didn’t involve the requisite dishonesty or false statement required under 609(a)(2) because it didn’t involve the requisite deceit.  The court held that the evidence of defendant’s prior conviction should have been excluded.

· Note: In Fearwell and Paige, both defendants filed motions in limine to keep evidence of their prior convictions out (Paige won and Fearwell lost and thus didn’t testify).  In Luce (1984), the Supreme Court held that you cannot make a motion in limine regarding evidence of prior convictions and then not take the witness stand if your motion is denied.  The court ruled that you must testify and allow the impeachment by prior conviction to take place so that the error is preserved for appeal.  Otherwise, the court held, it would be too speculative on appeal because if the defendant chose not to testify, the reviewing court wouldn’t know how harmful the impeachment was, or what the scope of the impeachment was.   

The Intersection of Impeachment and Hearsay:

· The hearsay rule is implicated in impeachment in two primary circumstances.  The first is when a prior inconsistent statement has a content that is relevant to the case and there is significant concern that the jury will use the statement for its substantive use, rather than its pure impeachment use.  The second is when the value of a statement for impeachment purposes depends upon whether or not the statement is true.

· First, when impeachment proceeds by means of prior inconsistent statement, we often say that the substance of the statement does not matter.  The value for impeachment purposes of using the prior inconsistent statement derives from the mere fact that the prior statement conflicts with present testimony.  Both cannot be true and it doesn’t matter which is true.  Thus, we say the substance of the statement is not central to the impeachment.  However, sometimes the prior inconsistent statement’s content is directly relevant to the case and, if true, would be compelling evidence.  In such a case, the potential that a jury would use the statement for its substantive purpose, despite a limiting instruction, is so high that even if the offeror contends that s/he only desires prior inconsistent statement impeachment, the court will require that the offeror have a hearsay exception.  In such cases, the hearsay exception introduces sufficient guarantees of trustworthiness to overcome 403 concerns of undue prejudice.  In effect, the exception increases the probative value of the statement in a situation where the potential that the jury will use the statement for substantive purposes, even if instructed otherwise, is high.  With the exception, then, the statement may be offered for both its substantive and impeachment purposes.  Without the exception, the statement may be excluded under 403 or other applicable balancing test.  In reality, prior inconsistent statements that are somewhat prejudicial in this way come in all of the time without a hearsay exception.  The prejudice has to be extremely high for the statement to be blocked.

· The second instance in which hearsay is implicated is in impeachment by contradiction when (1) an out of court statement is used to contradict present testimony substantively and (2) the impeaching value of the out of court statement offered depends upon whether the statement is true (or depends on the truth of the matter asserted in the statement).  Note that this impeachment may also involve using a prior statement that is inconsistent with the in court testimony or it may involve using a prior statement to show bias or to impeach in some other way.  

· Remember, whenever the impeaching value of an out of court statement depends upon whether or not the statement is true, you need a hearsay exception.

· Note that prior inconsistent statements don’t normally implicate the hearsay rules because they aren’t normally offered for their truth, but to show that the declarant runs hot and cold.  If a prior inconsistent statement is offered to contradict, however, then you need the prior statement for its truth( so if its hearsay, you must have an exception to admit it.

FRE 806: Attacking and Supporting Credibility of Declarant
· When a hearsay statement, or a statement defined in Rule 801(d)(2)(c), (d), or (e), has been admitted into evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness.  Evidence of a statement or conduct by the declarant at any time, inconsistent with the declarant’s hearsay statement, is not subject to any requirement that the declarant may have been afforded an opportunity to deny or explain.  If the party against whom a hearsay statement has been admitted calls the declarant as a witness, the party is entitled to examine the declarant on the statements as if under cross-examination.

· Note: Basically, when a hearsay declarant’s statement is admitted into evidence, the declarant may be impeached as if s/he were a witness.  Declarant doesn’t have to be unavailable for this rule to apply (but can be).

FRE 610: Religious Beliefs or Opinions
· Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature the witness’ credibility is impaired or enhanced.

· Note: What happens with someone who wears his or her religion outwardly (i.e., yarmulke, nun’s habit, etc.)?  If someone wears the religious garb everyday, the court probably won’t make him or her change( but the court could issue a limiting instruction.

· Note2: This rule was adopted to protect the members of minority faiths.

XV.
PRIVILEGE
1. FRE 501: General Rule
Except as otherwise required by the Constitution of the United States or provided by Act of Congress or in rules prescribed by the Supreme Court pursuant to statutory authority, the privilege of a witness, person, government, State, or political subdivision thereof shall be governed by the principles of the common law as they may be interpreted by the courts of the United States in the light of reason and experience.  However, in civil actions and proceedings, with respect to an element of a claim or defense as to which state law supplies the rule of decision, the privilege of a witness, person, government, State, or political subdivision thereof shall be determined in accordance with State law.

· Note: Basically, privilege issues in federal courts are governed by the common law as interpreted by federal courts.  To some extent, privilege differs from circuit to circuit, but there are also similarities in interpretation among the circuits.  However, in civil actions and proceedings with regard to issues governed by state law (i.e. in diversity cases where state law governs one or all of the issues)( privilege is determined by the state rules of privilege.  It is thus possible to have one case where 2 different privilege interpretations apply.

2. The Attorney-Client Privilege in general:

· Any communication a client makes to a lawyer, provided that the client is seeking legal advice and providing that the communication is made in confidence, is privileged (these can be written communications or otherwise).

· The goal of the attorney-client privilege is to encourage full and frank communications between lawyers and their clients.  

· Privilege must be claimed expressly( FRCP 26(b) specifically talks about the need for an express claim of privilege in a civil case.  A lawyer can’t just make a blanket privilege claim; he needs to make a privilege log and explain why each matter is privileged.

ii Applies when legal advice is sought (not business advice or other nonlegal advice)
iii Corporate law:  line between legal advice and business advice is hard
iv Third party present, no privilege
v intermediaries excepted:  translators, etc (accountant translator)
vi necessary parties, those supervised by atty excepted:  law student clerks, secretary, paralegals
Swidler & Berlin v. United States- Privilege survives death:

· Here, Vince Foster went to plaintiff firm and had communications with a lawyer there.  Foster subsequently killed himself.  The independent counsel investigating the president wanted access to the notes Foster’s lawyer took during their meetings.  The Supreme Court, however, held that privilege survives death, and based on the attorney-client privilege, the notes could not be turned over.

· Model Rule of Professional Responsibility 1.6: Requires lawyers to keep the confidence of their clients.  This is not a rule of evidence( so if a lawyer violates it, while he could be disbarred, there would be little evidentiary effect.

Waiver:

· Privilege can be waived voluntarily or inadvertently (where it is not protected).  In addition, privilege is waived where it is put at issue.  If you raise an issue that requires an investigation into privileged matters, then the privilege is waived.

· There are two types of waiver:

a. Subject matter waiver( privilege concerning an entire subject matter is waived;

b. Issue waiver( privilege concerning a discrete issue is waived.

· There is no waiver of the attorney-client privilege if a party communicates with necessary intermediaries (translators, accountants, etc.).

In Re Bruce Lindsay: The president had a lawyer helping him with the independent counsel investigation of him.  The only way this lawyer could get in touch with the president was through Bruce Lindsay( an appellate court accepted the argument that Lindsay was a necessary intermediary.

In re Carter  1998
· Lewinsky goes to lawyer and signs false affidavit
· IC  wants his notes and wants to make Carter testify
· Argue that privilege doesn’t apply because of Crime Fraud Exception.  (pattern from joint enterprise in marriage exception and psychotherapist conduit for a crime)
· No allegation that he knew.  His consent was not necessary
US v. Evans 1997

· Evans being investigated.  Holden is a police officer and sometime atty for Evans but not criminal atty
· Go to Koch atty who specializes in criminal law.  Pros. Argues that Holden was there for moral support.  First communication—many courts have held that first talk can qualify for legal advice.  But the real issue is the meeting
· Leaks and eavesdroppers: If sufficient efforts were made to secure the confidentiality of privileged information (i.e. shred papers instead of throwing them in the trash), courts will generally protect the privilege.  

· 3rd Parties supervised by an attorney: Because these parties are supervised by an attorney, they are part of the privilege circle.  The privilege thus extends to secretaries, private investigators, etc.( but it would not extend to 3rd parties not supervised by an attorney.

Matters not covered by the attorney-client privilege:

· Identity of client;

· Billing records;

· Non-communicative observations;

· Fiduciary exception- Where the shareholders of a corporation file a derivative lawsuit, they may be able to get privileged information because of the fiduciary relationship;

· Will contests- There is an exception to privilege surrounding death;

· Joint client exception- When joint client sue each other, there is no privilege;

· Crime/fraud exception- Whenever a client uses a lawyer to perpetrate a fraud or crime, the privilege shatters.

a. The work-product doctrine might not be waived under the fraud/crime exception where the attorney was acting in good faith and didn’t know of the crime.  

In Re Carter: Here, Monica Lewinsky went to her lawyer and made statements to him to the effect that nothing happened between her and the president.  Based on that affidavit, she was not called to testify.  Because the affidavit was perjury, however, and Lewinsky used her attorney to perpetrate that crime, the attorney-client privilege exploded.

3. The attorney-client privilege in the corporate setting:

· Background on corporations:

· A corporation is a separate entity with its own rights.  Treat the corporation like a separate person, so if it owns a privilege, that does not mean that its employees have a privilege as well.

· If a corporation is accused of accepting bribes and a middlemanager is the person actually implicated, 2 issues( 

a. Corp. might be liable 

b. Middlemanager might face her own liability.  

· Lawyer for the corporation should tell the manager that no attorney-client privilege exists between the corporation’s attorney and the manager; the privilege exists between the corporation (as an entity independent of the people who act for it) and the lawyer.  The manager would probably want her own counsel.  

a. Upjohn’s letter must have said that to its employees( “if you think you may face liability, get your own counsel.”

Upjohn v. United States:

1. Facts: Upjohn was audited by the IRS, and hired a private accounting firm to check things out.  The independent auditors discovered that some foreign employees of Upjohn were bribing foreign officials, so the VP told the company’s lawyers, who decided to conduct an internal investigation of the bribery matter.  The lawyers issues a questionnaire to foreign managers (they thus went beyond the control group to mid-level management).  The questionnaire asked employees to provide full information about payments they made and stated that the correspondence was to be mailed, upon completion, to the company’s General Counsel.  The questionnaire also instructed employees to consider it a privileged communication.  Upjohn’s lawyers were aware of the circuit split on privilege, and they knew that there were a number of tests regarding corporate privilege, so they structured the correspondence to fit the privilege rule that they wanted.  The IRS got the amended report about the payments and subpoenaed the correspondence the lawyers made to all foreign employees.

2. Rule: This case concerned the scope of the attorney client privilege with regard to corporations—specifically, who in the corporation the privilege applies to.  Rehnquist said that the privilege covered communications necessary to enable the lawyer to give legal advice, regardless of the level of the person being interviewed.  This opinion represents a rejection of the control group test and the subject matter test in favor of a broader rule.

b. This case put the Supreme Court firmly behind the attorney client privilege.

c. Upjohn has become the model for doing corporate-client privilege.

· Special concerns:

In Re Grand Jury Investigations: In this case the 8th circuit basically said that government lawyers have to be careful when working with people who might be the target of government claims( government lawyers can’t be a shield; you can’t use a government lawyer to assert a claim of privilege against the government.

· Joint/Pooled Legal Strategies: Also called the common interest doctrine.  Where parties are all moving in the same direction and share legal strategies, the privilege still applies.

4. The Work Product Doctrine:

· Information that a representative develops in anticipation of litigation is not discoverable by the other side except where the other side has substantial need or would suffer undue hardship.  This doctrine protects only the thoughts, ideas and theories of the people who gather information for trial.

· In some jurisdictions the work product doctrine applies only to lawyers, but the federal rules allow it to apply to investigators and others in preparation for litigation.

Hickman v. Taylor: demonstrates that a lawyer’s unwritten ideas, theories or opinions regarding a case are covered by the work-product doctrine.

· FRCP 26(b)(3): the civil procedure rule re: the WPD.

· 2 types of work product: 

· fact, opinion( mental processes of the lawyer, almost never discoverable.

· legal impressions of attorney( discoverable only upon a showing of strict necessity.

· Emails: Courts haven’t yet dealt with how to deal with email documents.  There are a number of cases out there about this that are still being litigated.  Some courts have looked at whether appropriate precautions were taken to protect the information in the email( like encryptment software. 

5. Privileges other than attorney-client:

Privileges in general:

· All require confidential intent and confidential context;

· Can be waived voluntarily by the holder of the privilege;

· Apply only to communicative conduct (true of att.-client too).  Observations are not covered by privilege.  

a. Estes: Boyfriend dumped money on his girlfriend’s bed.  The court said this wasn’t communicative.  

b. Some silence can be communicative, but it depends on the context.

· Privilege cannot be used to perpetuate a fraud or crime:

a. If you go to your priest or rabbi, can’t ask him to help perpetuate a crime, or the communication isn’t covered.

· If facts are placed at issue, then no privilege applies to those facts:

a. If there’s a doctor-patient privilege and you sue for malpractice, can’t then say the communications were privileged.  The same is true in attorney malpractice cases.

Sources of privilege:

· Common law;

· Statutes (nonevidentiary);

· Professional rules of responsibility (in certain professions);

· Constitution( right to speak to religious leader in confidence arises out of 1st amendment religious freedom; so does the news reporter’s right not to have to divulge sources.

· Rules of evidence.

Privileges recognized under federal and most state law:
1. Attorney-client/work product;

2. Spousal (2( adverse testimony and spousal confidences):

a. Adverse testimony( harkens back to common law when the wife couldn’t testify against her husband because it would violate the privilege from self-incrimination since the husband and wife were one (in the husband).  Each side held the privilege. 

·  Now, adverse testimony is different—the holder of the privilege is the person who would testify.  She has the option of testifying or not.  

· The testifying spouse must be married to the person against whom she is testifying at the time of the testimony.

Trammel v. US, US 1980 p. 940—wife gets caught and agrees to cooperate and testify against husband.  Rule:  when one spouse is willing to testify against another in a criminal proceeding—whatever the motivation—their relationship is almost certainly in disrepair.  Witness alone holds the privilege and can choose whether to testify adversely.  May be neither compelled to testify nor foreclosed from testifying
· TC said she could testify to any act she observed (Estes) and communications in front of third persons.  But communication privately between man and wife is still privileged so this does NOT trump the Estes case

b. Spousal confidences( the one area not covered by the right of a spouse to choose to give adverse testimony against her spouse.  Spouses may not divulge spousal confidences.  

· This privilege does not cover unmarried COH in any circumstance as this is a common law doctrine, and CL didn’t recognize those relationships.  

· This privilege also doesn’t cover people married after the communication.  

· Can’t discuss even if you want to—goal of protecting the marriage relationship. If 19 year old in next room then not private.  Looks for evidence that you intended to keep it provate

a. Estes case p. 951  dumps money on the bed and doesn’t say anything.  Court says this is just an act and is not communicative.  But statement “I robbed” as communicative so the statement is privileged but the act of dumping money is not privilege.  Attempt to narrow the privilege in criminal cases.  Her observations do not qualify

b. Eavesdroppers:  courts ask what did you do to prevent others from hearing.  Did you make it easy to hear?

c. Once you’re divorced you still can’t go back and talk about private communications during marriage

Psychotherapist-patient privilege:

c. Jaffe: Cop shoots a guy with a knife who was about to attack someone else and then goes to see a social worker.  The court recognized this privilege in this case, relying on FRE 501 which authorized federal courts to define new privileges by interpreting CL principles in light of reason and experience.  Proposed 501 had a psychotherapist privilege, so we extend to social worker
· Dissent: Scalia asked “when is it...that the psychotherapist came to play such an indispensable role in the maintenance of the citizenry’s mental health?” 
· Clergy-penitent:

a. The communication must be reasonably within the scheme of something you’d discuss with such a person.

· News reporter( rooted in 1st amendment;  

· State secrets;

· Executive privilege( applies to the President;

· Privilege against self-incrimination;

· Informer identity;

· Political vote( also under 1st amendment;

· Government deliberative process( agencies can deliberate freely in setting up new rules;

· Investigatory files( criminal investigation files can be kept secret.  Can be overcome.

Privileges recognized by many states but not feds:

· Doctor-patient( was not recognized under CL.  

Privileges recognized by a minority of states:

· Parent-child;

· Rape counselor-victim (CA);

· Domestic violence counselor-victim (CA)
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