Evidence Outline
I. INTRO TO EVIDENCE
a. M 1-17, 22-30, 35-9; R 101-2, 1101(a-d), 1102, 611(b); Hndt 1

b. FRE 101: Coverage of FRE. US courts, bankruptcy and magistrate judges.
c. FRE 102: Purpose and construction. Fairness, judicial efficiency, truth, justice.

d. FRE 1101(a-d): Applicability of rules

i. Courts and judges.

ii. Proceedings generally. Civil and criminal actions/proceedings, contempt proc.

iii. Rule of privilege. Privilege applies at all stages of proc. SUPEROBJECTION!
iv. Rules inapplicable:

1. Prelim question of fact

2. Grand juries

3. Misc proc. // extradition, rendition, sentencing, probation, warrants, bail, etc.

e. FRE 611(b): Mode and order of interrogation and presentation
i. Control by court. Court will exercise reasonable control over mode/order so as to 

1. make interrogation/presentation effective for ascertainment of truth

2. avoid needless consumption of time

3. protect witnesses from harassment/undue embarrassment.

ii. Scope of cross. Limited to subject matter of direct and matter affecting credibility of the witness. Court’s discretion to permit inquiry into additional matters.

iii. Leading questions. Should not be used on direct unless necessary to develop testimony. Permitted on cross and when party calls a hostile witness, adverse party.
f. M 40-55; R 103-5; H 19-26

g. FRE 103: Rulings on evidence
i. Effect of erroneous ruling. Not error unless substantial right of party is affected and
1. objection. When evidence admitted, timely objection and reason on record
2. Offer of proof. When evidence excluded, substance of evidence made apparent to court by offer or apparent from context. Once ruling made, party need not renew objection or offer to preserve for appeal.
ii. Record of offer and ruling. Court may add stmts which shows the character, form, objection to the evidence. Court may direct the making of an offer in Q/A form.
iii. Hearing of jury. NO.
iv. Plain error. Plain errors=affecting substantial rights, even if not brought to the attn to the court.
h. FRE 104: Prelim questions.
i. Questions of admissibility generally. In re qualification of witness, existence of privilege, admissibility of evidence, court not bound in its determination by FRE, except those concerning privileges.
ii. Relevancy conditioned on fact. When relevancy depends on fulfillment of condition of fact, court shall admit when evidence intro’d sufficient to support a finding of fulfillment.
iii. Hearing of jury. NO. 
iv. Testimony by accused. Does not become subject to cross as to other issues besides the prelim question.
v. Weight and credibility. Rule doesn’t limit right of party to intro evidence before jury relevant to weight or credibility.
i. FRE 105: Limited admissibility. When evidence is admissible to one party for one purpose but not to the another for another purpose, court shall so restrict evidence’s scope.
j. Motion in limine

i. motion to exclude/include evidence

ii. made prior to start of trial

k. Getting evidence in:  Foundation and Offer of proof
i. Must make formal offer of proof to preserve point for appeals

ii. Once objection made, must explain why evidence admissible

iii. Marking evidence

iv. Laying a foundation
l. Error
i. Harmless v reversible

1. Cumulative evidence=so much other evidence that erroneous evidence harmless.

2. Curative instruction=avoids reversal by jury instruction

3. overwhelming evidence doctrine=evidence properly admitted supports judgment overwhelmingly
m. R 601-6, 611, 614, 615; Hndt 2

n. FRE 601: Witnesses: General rule of competency. Every person is competent to be a witness. If a civil case, with re to claim/(, use state law.

o. FRE 602: Lack of personal knowledge. Witness cant testify until evidence intro’d sufficient to support finding that witness has personal knowledge. Evidence of personal knowledge may consist of the witness’ own testimony. Rule subject to FRE 703.

p. FRE 603: Oath or affirmation. Every witness must declare will testify truthfully, by oath/affirmation calculated to awaken conscience and impress witness with duty to testify truthfully.

q. FRE 604: Interpreters. Must qualify as expert and take the oath/affirmation.

r. FRE 605: Competency of judge as witness. NO.

s. FRE 606: Competency of juror as witness.

i. At the trial. NO. If juror is called to testify, opposing party shall be afforded opportunity to object out of presence of jury.
ii. Inquiry into validity of verdict or indictment. Juror cant testify to deliberations, state of mind, EXCEPT on whether extrajudicial info was improperly brought to jury’s attn.

t. FRE 611: mode and order of interrogation and presentation. 

i. Control by court. Court shall exercise reasonable control over mode/order to:

1. make interrogation/presentation effective for ascertainment of truth

2. avoid needless consumption of time

3. protect witnesses from harassment or undue embarrassment

ii. Scope of cross. Limited to subject matter of direct and matters affecting credibility of the witness. Court has discretion to permit exceptions.

iii. Leading questions. NO on direct except as necessary to develop witness’ testimony. YES on cross. When party calls HOSTILE WITNESS, ADVERSE PARTY, YES to leading questions.

u. FRE 614: Calling and interrogation of witnesses by court.

i. Calling by court. YES. All parties can cross.

ii. Interrogation by court. YES.

iii. Objections. Objections to court calling may be made at time or next available opportunity when jury not present.

v. FRE 615: Exclusion of witnesses. So that they cant hear testimony of other witnesses at request of party or court. Rule doesn’t auth exclusion of:

i. Party who is a natural person

ii. Officer or employee of party not a natural person designated as its rep by attorney

iii. Person whose presence is shown by party to be essential to presentation of party’s cause

iv. Person auth by statute to be present.

w. Judge’s power: inherent
II. RELEVANCE
a. R 401-03; M 59-62, 75-7 prob. 2A, 82-6, 92 n. 3-4

b. FRE 401: Definition of relevant evidence=evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.
c. FRE 402: relevant evidence generally admissible; irrelevant evidence inadmissible. All relevant evidence is admissible except as provided by Constitution, Act of Congress, FRE. Evidence not relevant is not admissible.
d. FRE 403: exclusion of relevant evidence on grounds of prejudice, confusion, or waste of time. Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, misleading of the jury, considerations of undue delay, waste of time, or needless presentation of cumulative evidence.
e. State v Chapple

i. Photos of vic after autopsy were inflammatory and of low probative value.
ii. BUT, sometimes admitted to show atrocity.
f. Flight and guilt

i. Flight evidence is generally admissible

ii. Does not create presumption of guilt to suffice for conviction

iii. Relevancy depends on reasonableness of assumption that ( knew he was under investigation

iv. Inference weakens with time.

v. Similar evidence – fake ids, spoliation, fabricated evidence, impeded witnesses, escape, suicide, bribery.

III. AUTHENTICATION, the best evidence rule, opinion, judicial notice and scientific evidence

a. R. 901-3; M 977-94 probs. 13D-F

b. FRE 901: Req of authentication or identification 
i. General provisions. Req of authentication/id as a condition precedent to admissibility is satisfied by evidence sufficient to support finding that evidence is what is claimed.

ii. Illustrations/examples.

1. testimony of witness with knowledge.

2. nonexpert opinion on handwriting based on familiarity

3. comparison by trier or expert witness

4. distinctive characteristics and the like (appearance, contents, substance, internal patterns, other distinctive characteristics, taken in conjunction with circumstances)

5. voice id

6. telephone convos by evidence that call made to no assigned by telephone co to particular person/biz if 

a. in case of person, circumstances (// self id) show the person answering to be the one called

b. in case of biz, call made to place thereof and convo related to biz reasonably transacted over the phone

7. pub records or reports. That writing auth by law to be recorded or filed, was in fact so done in public office, any such material from the public office where such items are kept.

8. ancient docs or data compilation. Must be in such condition to create no suspicion concerning authenticity, in a place it would likely be, has been in existence min 20 yrs at time offered.

9. process of system. Must show that result accurate.

10. methods provided by statute or rule. Any method of auth/id provided by Act of Congress, SCt.

c. FRE 902: Self authentication. Extrinsic evidence of authenticity as condition precedent not req

i. Domestic public docs under seal (Seal and signature)
ii. Domestic public docs not under seal. A doc with signature of govt official with no seal is good if a public officer in the same jurisdiction with a seal certifies under seal that the signer has the official capacity and that the signature is genuine

iii. Foreign public docs

iv. Certified copies of public records

v. Official publications

vi. Newspapers and periodicals

vii. Trade inscriptions and the like. Inscriptions, signs, tags, labels purporting to have been affixed in course of biz and indication control, ownership, origin.

viii. Acknowledged docs. Docs accompanied by certificate of acknowledgment executed in manner provided by law.

ix. Presumptions under Acts of Congress

x. Certified domestic records of regularly conducted activity. Must be accompanied by written declaration of custodian or other qualified person certifying that the record

1. was made at/near time of occurrence from personal knowledge of info from person with personal knowledge

2. kept in course of regularly conducted activity

3. made by the regularly conducted activity as a regular practice.

4. use of these records must provide written notice, make record and declaration available for inspection, provide opposer with fair opportunity to challenge.

xi. Certified foreign records of regularly conducted activity. 

d. FRE 903: subscribing witness’ testimony unnecessary unless req by the laws of the jurisdiction whose laws govern the validity of the writing.
e. Authentication:
i. Mark exhibit by court reporter

ii. Authenticate by testimony unless self authenticating

iii. Offer exhibit into evidence

iv. Permit opposer to examine

v. Submit exhibit to court

vi. Obtain ruling of court

vii. Req permission to show exhibit to jury

f. US v Johnson

i. Authentication good when a reasonable juror could find that the ax (although presumed the same by testimony simply because it was the only one on the premises as the murder weapon) was the weapon used.
g. US v Howard-Arias
i. Chain of custody of weed from seizure to intro at trial doesn’t have to be continuous; a missing link doesn’t prevent the admission of real evidence, as long as there is sufficient proof that the evidence is what it purports to be and has not been altered in any material aspect.

h. US v Bagaric

i. A letter signed under a known alias of the ( is ample demonstration of authentication.
i. US v Biggins

i. Possession/distribution heroin.
ii. Sound recording admitted only when party can lay the foundation by demonstration that the recording as played is an accurate reproduction of relevant sounds previously audited by a witness, inc.
1. competency of the operator
2. fidelity of the equipment
3. absence of material deletions, additions, alterations
4. id of relevant speakers
j. US v Pool

i. Use of nickname, Chip, in phone convo is not a prima facie case that ( was actually the caller when there was no previous contact and the only proof was a self-id that Chip was Chip.
k. R 1001-8; M 1005-23 probs. 14E-I

l. FRE 1001: Contents of writings, recordings, and photos: Definitions
i. Writings and recordings.

ii. Photos.

iii. Original. 

iv. Duplicate.

m. FRE 1002: Req of original. To prove content of writing, recording, photo, the original is necessary.

n. FRE 1003: admissibility of duplicates. To same extent as original unless
i. Genuine question is raised as to the authenticity of the original or

ii. In the circumstances, it would be unfair to admit the duplicate in lieu of the original.

o. FRE 1004: admissibility of other evidence of content. Original is not req and other evidence of contents is admissible when:
i. Originals lost or destroyed unless so done in bad faith

ii. Original not obtainable. 

iii. Original in possession of opponent. Party must have noticed opposer that contents would be a subject of proof and opposer doesn’t produce at hearing.

iv. Collateral matters. Writing, recording or photo not closely related to a controlling issue.

p. FRE 1005: Public records. Contents may be proved by certified copy or copy testified as to be correct in comparison to original. If copy cant be produced with due diligence, other evidence of the contents may be given.
q. FRE 1006: summaries. (EXCEPTION). Voluminous writings, etc. can be summarized in form of chart, summary, calculation. Originals shall be made available to opposers.
r. FRE 1007: Testimony or written admission of party. Contents of writings, etc. may be proved by testimony or deposition of opposing party or by opposer’s written admission without accounting for nonproduction of original.
s. FRE 1008: fx of court and jury. 

i. Court to determine whether factual condition precedent has been fulfilled. 

ii. Jury to determine whether asserted writing existed, whether another writing, etc. is the original, whether other evidence of contents correctly reflects the contents.
t. The best evidence rule

i. Parties generally want to win and will produce best evidence, no need for rule except with writings.

ii. Best evidence doctrine=when a party wants to prove contents of a writing, must offer an original or explain its absence. Why?

1. writings have a special sanctity

2. when contents are at issue, copies are inferior

3. copies are suspicious

4. resolves disputes re authenticity and alteration

iii. Test
1. what constitutes a writing, etc?

2. what is an original?

3. what does it mean to offer evidence for the purpose of the proving the content?

4. exceptions to the rule?

iv. Guidelines

1. Relative importance of communicative content of inscribed object in the case

2. simplicity/complexity of content, risk of error in admitting other evidence

3. strength of proffered evidence, taking into acct corroborative evidence, presence of bias or self-interest

4. breadth of margin for error

5. presence of actual dispute as to content

6. ease of producing the object itself

7. reasons why proponent of other evidence of content doesn’t have original

u. US v Duffy (Definition of a writing)
i. Shirt with a laundry mark is not a writing, not covered by Best Evidence rule.
ii. When evidence concerns a chattel and a writing, trial judge has discretion to treat the evidence as a chattel or a writing (merger).
v. US v Meyers

i. To prove content of what ( said before the Senate Comm, the Best evidence rule is inapplicable in re stenographic notes; not unfair to permit transcript of (’s evidence to be intro’d after witness had testified to what he had heard.
ii. Dissent: given that an accurate steno transcription and a complaintant’s recollection are avail, the latter shouldn’t be admissible.
w. R 201; M 843-47 probs. 11D-F

x. FRE 201: Judicial Notice of adjudicative facts
i. Scope of rule. Only judicial notice of adjudicative facts.
ii. Kinds of facts. Facts not subject to reasonable dispute in that it is either
1. generally known within jurisdiction of court
2. capable of accurate and ready determination by resort to sources whose accuracy cant reasonably be questioned.
iii. When discretionary. Whether requested or not.
iv. When mandatory. If requested by a party and supplied with necessary info.
v. Opportunity to be heard. Upon timely request.
vi. Time of taking notice. Any stage.
vii. Instructing jury. In civil case, any judicially noticed fact is conclusive. In criminal case, jury may, but is not required to, accept as conclusive any fact judicially noticed.
y. Judicial notice

i. Only for adjudicative facts=facts that normally go to the jury in a jury case. Judicial notice is a substitute for evidence. (evaluative facts=matter of common knowledge that jurors bring in; legislative facts=matters considered in ruling on a question of law, inc. the nonlegal matters a court considers)

z. R 701; M 691-9 prob. 9B (id improper opinions)

aa. FRE 701: Opinion testimony by lay witnesses. Testimony limited to those opinions or inferences which are

i. Rationally based on perception of witness

ii. Helpful to clear understanding of testimony or determination of a fact in issue AND

iii. Not based on scientific, tech, or other specialized knowledge within scope of FRE 702.

ab. Lay opinions
i. Not allowed by tradition, but allowed in modern times.
ii. Collective facts doctrine=certain ideas well within the common experience can be expressed by means of a shorthand phrase.
ac. R 702-6, H 107-17; M 699-716

ad. FRE 702: Testimony by experts. When scientific, tech or other specialized knowledge will assist jury to understand evidence or determine a fact at issue, a witness qualified as an expert can testify in the form of opinion or otherwise if

i. Testimony based on sufficient facts/data

ii. Testimony is the product of reliable principles/meths

iii. Witness has applied the principles/meths reliably to the facts of the case.

ae. FRE 703: Bases of opinion testimony by experts. 

i. Data may be perceived before or at the proceeding.

ii. If facts/data of type reasonably relied upon by experts in forming opinions or inferences, those facts/data need not been admissible in evidence for the opinion/inference to be admitted.

iii. Facts/data otherwise inadmissible shall not be disclosed to jury unless court determines that the probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect.

af. FRE 704: Opinion on ultimate issue.

i. Testimony otherwise admissible not objectionable because it embraces an ultimate fact.

ii. No expert witness testifying to mental condition of ( in criminal case can state opinion/inference as to whether ( did/nt have mental state constituting an element of the crime charged or of a defense thereto.

ag. FRE 705: Disclosure of facts/data underlying expert opinion. Expert doesn’t need to first testify to underlying facts/data unless court requires otherwise. May be req to reveal anyways on cross.
ah. FRE 706: Court appointed experts.
i. Appointment. On court’s own motion, any expert agreed upon by parties or by its own selection.

ii. Compensation. Reasonable.

iii. Disclosure of appt. Court may authorize disclosure.

iv. Parties’ experts of own selection. This rule doesn’t limit parties’ calling of their experts.

ai. Hearsay through the backdoor?

i. In criminal case, Confrontation Clause bars expert opinion testimony that rests on out of court stmts by others.

aj. Practical concerns
i. Ultimate issue restriction – while FRE abolishes ultimate issue restriction only to juries, still cant testify as to proper application of legal stds.

ak. M 720-35 #1-4
al. Scientific evidence

i. Frye – scientific evidence must be generally accepted in the pertinent field of knowledge

am. Daubert v Merrell Dow Pharmaceuticals
i. Frye superceded by FRE.
ii. Judge acts as gatekeeper
iii. FRE rule:
1. scientific knowledge
2. supported by appropriate validation/relevancy
3. will assist the trier of fact
a. can it be tested?
b. Peer review?
c. Known/potential rate of error?
d. General acceptance still relevant.
4. Reliability is the KEY. (Dissent – BUT, not in FRE!)
iv. Instead of the scientific comm. acting as gatekeeper, the judge is.
an. Kumho Tire (in note)
i. Daubert applies to all expert testimony.
ii. Gatekeeping inquiry must be tied to specific facts.
ao. Hndt 4

ap. Soft science/Syndrome evidence

i. Evidence of syndromes for vics allowed, but not for (s.

ii. Why should syndrome evidence be allowed? To dispel mindsets, prejudices of jury.

aq. Gilstrap v State
i. Tests of whether ( a pedophile don’t involve the unique and mysterious areas of human response necessitating expert testimony.
ar. People of NY v Wernick
i. While NY statute permits psychiatric expert to testify his opinion in connection to a insanity claim, restricts courts from discretely evaluating the appropriateness of the basis of the expert’s opinion, it doesn’t overrule reliability need for the Frye test.

ii. Trial court precluded ( experts from testifying as to the profile of other women who have killed their children in similar circumstances. Did not err.

as. People v Humphrey
i. Battered women’s syndrome generally admissible.

ii. BWS evidence can be used both to decide whether ( believed necessary to kill in self-defense, and whether that belief was reasonable.

iii. BWS evidence is generally relevant to reasonableness of belief of need to defend.

iv. Concur: should be limited to when BWS evidence is sufficiently beyond the ken of the average jury as to warrant expert testimony.

IV. HEARSAY
a. R 801-2; M 123-37 probs. 3A-B

b. FRE 801: Definitions

i. Stmt=oral or written assertion OR non-verbal conduct of a person, if it is intended by the person as an assertion.

ii. Declarant=person who makes the stmt

iii. Hearsay=stmt, other than one made by declarant while testifying at trial or hearing, offered in evidence to prove the truth of the matter asserted.

iv. Stmts which are not hearsay (EXCEPTIONS)
1. prior stmt by witness. Declarant testifies at trial or hearing and is subject to cross AND the stmt is
a. inconsistent with the declarant’s testimony, AND was given under oath subject to penalty of perjury at trial, hearing, other proc. OR in a deposition OR

b. consistent with the declarant’s testimony AND is offered to rebut an express/implied charge against the declarant of recent fabrication or improper influence or motive OR

c. one of identification of a person made after perceiving the person OR

2. admission by party-opponent. Stmt is offered against a party and is 

a. party’s own stmt, in either individual or rep capacity OR

b. stmt of which the party has manifested an adoption or belief in its truth OR

c. stmt by person authorized by the party to make a stmt concerning the subject OR

d. stmt by the party’s agent/servant concerning the matter within scope of agency/employment, made during the existence of the rel’t OR

e. stmt by a coconspirator during the course and in furtherance of the conspiracy.

f. Contents alone shall be considered but are not sufficient to establish auth under (c), agency relationship and scope under (d), or existence of conspiracy and participation under (e).

c. FRE 802: Hearsay rule. Hearsay not admissible except under FRE.
d. Intro to hearsay
i. Excluded because no cross, demeanor evidence, oath.

ii. Risks: misperception, faulty memory, misstatement, distortion/lying
e. Wright v Doe: the common law rule
i. Will writer competent? Letters implying his competence as proof of a particular fact not at issue, but is relevant to imply a stmt of opinion of a 3rd person on the matter at issue is inadmissible where such a stmt not under oath would itself be inadmissible.
f. Cain v George: the modern view
i. Motel owner in wrongful death suit can present evidence of no of people who had not died in that hotel room to prove that carbon monoxide poisoning from smoldering chair and not the gas heater.

ii. Not hearsay because derived value solely from credit to be given witnesses themselves and was not dependent upon veracity or competency of other persons.

iii. Negative hearsay/noncompliant hearsay is usually admitted.
g. M 138c-48 probs. 3C-F; Hndt 5 (I-III)

h. Indirect hearsay: US v Check
i. “without telling us what x said, what did you say to him?” is inadmissible hearsay.

i. Animal/machines

i. Animal hearsay (canine tracking) is admissible.

j. Common “Nonhearsay categories”: either not offered for their truth or reliable anyways
i. Impeachment by prior inconsistent stmts

1. showing inconsistency is in itself a sufficient purpose. Hot and cold.
2. Objections: hearsay danger so significant should satisfy some exception before admitting, jury instruction

ii. Verbal act

1. words of independent legal significance

2. useful only when trying to prove the act

3. words may have value not because of the content but because of the reaction

4. EX: words of offer/acceptance, gift/donation, surrender of liability/rights

iii. Effect on hearer

1. words not offered to show content but for purpose of showing how the fact they were said affected the listener

2. EX: caused listener to reply, act, not to act, gave listener notice

k. M 148-55, 171-6 probs. 3G-I, 3M; Hndt 5 (IV-V)

l. Nonhearsay categories continued

i. Circumstantial evidence of state of mind

1. EX: I hate Ira, he gets nothing.

ii. Circumstantial evidence of memory or belief

1. EX: I saw a papier mache man.

iii. Verbal object

1. immerse writing with object so that they are treated as one

2. usually applies to words attached to items generated in course of biz op.

3. EX: matchbook says where it is from

m. Testifying witnesses/adoption
i. Some prior stmts by witnesses who testify at trial under oath with demeanor visible is admissible.

n. Matters assumed: US v Pacelli
i. Conspiracy to interfere with constitutional rights of others (killed witness).

ii. Prejudicial error to allow witness to testify as to conduct of 3rd parties who were not available for cross.

iii. Since vic’s civil rights terminated with her death, proof not admissible as declarations of a co-conspirator made in course, etc.

o. Imperatives and interrogatories

p. M 182-4 (1-3, 9, 17, 21-4, 30)

q. Hearsay quiz: are the stmts offered for their truth? What is the purpose of the offer?

r. R 805; Hndt 6
s. FRE 805: Hearsay within hearsay. Hearsay within hearsay isn't excluded if each part of the combined stmts conforms with exceptions in FRE.
t. R 801(d)(1); M 185-96 prob. 4A

u. FRE 801(d)(1)-(3): Stmts which are not hearsay (EXCEPTIONS)
i. prior stmt by witness. Declarant testifies at trial or hearing and is subject to cross AND the stmt is

1. inconsistent with the declarant’s testimony, AND was given under oath subject to penalty of perjury at trial, hearing, other proc. OR in a deposition OR

2. consistent with the declarant’s testimony AND is offered to rebut an express/implied charge against the declarant of recent fabrication or improper influence or motive OR

3. one of id of a person made after perceiving the person OR

v. Nonhearsay out of court stmt under FRE

i. Prior inconsistent stmts: State v Smith

1. rape vic named assailment. At trial, she named someone else.
2. prior inconsistent stmt allowed as substantive evidence, not hearsay.

3. stationhouse declarations usually excluded.

4. prelim/GJ proc are admissible.

5. inconsistency=evasive answers, silence, changes in position

6. cross req satisfied even if witness has forgotten

w. M 196-216

x. More nonhearsay out of court stmts

i. Prior consistent stmts: Tome v US
1. Child sexual abuse, child wanted to live with mom.

2. Temporal req. Intro of declarant’s consistent out of court stmts to rebut charge of recent fabrication or improper influence or motive only when those stmts were made before the charged recent fabrication, etc.

3. HOWEVER, because this is a child abuse case, when the out of court stmt is very reliable, and is highly probative, can use FRE 807(catchall) to get in.
ii. Prior id: State v Motta
1. armed robbery. Vic met with police artist, picked ( from array. Res gestae=just seeing something and describing it is really reliable. No room for error.

2. while a composite sketch is hearsay, it falls under the prior id exception.

3. FRE 803(d)(1)(c) operates independently of impeachment; admissible as substantive evidence.

y. R. 801(d)(2)(A) & (B); M 216-30

z. FRE 801(d)(2)(A). Stmts which are not hearsay. Admission by party-opponent. Stmt is offered against a party and is 

i. party’s own stmt, in either individual or rep capacity OR . . .
aa. More nonhearsay out of court stmts

i. Admissions by a party opponent

1. Individual admissions: Bruton v US
a. “Bruton and I committed the robbery.” A confession can be redacted to delete reference to another ( to be admitted.

b. Prior guilty please are admissions, exc in traffic cases.

ab. M 230-9 prob. 4E; R 801(d)(2)(C)

ac. FRE 801(d)(2)(B)-(C). Stmts which are not hearsay. Admission by party-opponent. Stmt is offered against a party and is 

i. stmt of which the party has manifested an adoption or belief in its truth OR

ii. stmt by person authorized by the party to make a stmt concerning the subject 
ad. More nonhearsay out of court stmts

i. More admissions by a party opponent

1. silence/adoptive admissions

a. Hoosier v US
i. Girlfriend says, “we have sacks of $.” (’s silence=adoption

ii. Tacit admissions doctrine=
1. party must hear the stmt, 
2. matter asserted is within knowledge, 
3. occasion and nature of stmt would be such he is likely to reply if he didn’t accept what was said. 
4. Will be excluded if 
a. party didn’t understand stmt, 
b. some physical/psychological factor explains lack of reply, 
c. speaker was someone party would likely ignore, 
d. silence came in response to questioning by police after Miranda.

b.  Doyle v US
i. weed transax.

ii. Use of post-Miranda silence is not an admission for either substantive or impeachment purposes. Would gut Miranda of its meaning. 

2. Authorized stmts

a. These are technically verbal acts.

b. Admissions in pleadings from prior lawsuits, etc. are admissible.

ae. M 239-248, prob 4G; R. 801(d)(2)(D)-(E)
af. FRE 801(d)(2)(D)-(E). Stmts which are not hearsay. Admission by party-opponent. Stmt is offered against a party and is 

i. stmt by the party’s agent/servant concerning the matter within scope of agency/employment, made during the existence of the rel’t OR

ii. stmt by a coconspirator during the course and in furtherance of the conspiracy.

iii. Contents alone shall be considered but are not sufficient to establish auth under (c), agency relationship and scope under (d), or existence of conspiracy and participation under (e).
iv. More admissions by party opponent
1. stmts on matters within scope of agent authority: Mahlandt v Wild Canid Survival and Res Center
a. Wolf attack! Stmt 1, “Wolf got Danny.” Stmt 2, “Note: Sophie bit a child.” Stmt 3, “Sophie bit a child.” Stmt 4, “Board notes Sophie bit a child.”
b. Stmts 2 and 3 are admissions by the agent.

c. Declarant need not have personal knowledge of facts underlying stmt for admission.

d. Stmt 4 admissible because board speaks for Center.

2. Coconspirators admissions

a. Must be made during course, which doesn’t include the concealment phase

b. Stmts against conspiracy not included

c. Chatter not included

ag. M 249-66

i. The evidentiary std for prelim questions: Bourjaily v US
1. Drug bust. Recorded telephone stmt.

2. evidentiary std for prelim questions=preponderance of the evidence of a conspiracy.

3. Because govt satisfied the preponderance std that there was a conspiracy, the stmt comes in under the co-conspirator exception.

4. no independent evidence req=no bootstrapping rule.

5. co-conspirator exception even when conspiracy not charged.

ii. Admissions by privies: NO
V. Hearsay: Exceptions applicable regardless of declarant’s availability
a. R. 803(1)-(3); M 266-71, 279-85, 285-97, 298-99, prob. 4J

b. FRE 803(1)-(3): Hearsay exceptions; availability of declarant immaterial: the following are hearsay exceptions even though declarant is available as witness
i. Present sense impression. Stmt describing or explaining an event or condition made while the declarant was perceiving the event/condition, or immediately thereafter.

ii. Excited utterance. Stmt relating to a startling event or condition made while declarant was under the stress of excitement caused by the event/condition.

iii. Then existing mental, emotional, or physical condition. Stmt of declarant’s then existing state of mind, emotion, sensation, physical condition (intent, plan, motive, design, mental feeling, pain, bodily health), BUT not inc. a stmt of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, id or terms of the declarant’s will.

c. Present sense impressions

i. Theory: no time to make something up.

d. Excited utterances
i. Often are also present sense impressions.

e. State of mind: then existing mental, emotional, physical

i. From res gestae doctrine

ii. Uses

1. prove declarant’s then existing physical condition

a. Nuttall v Reading Co.
i. Federal Employers’ Liability Act: forced employee to work despite illness.

ii. Wife heard what N’s side of the phone convo. Her hearing her husband’s impressions are present sense impressions and are free from the possibility of lapse of memory.

2. then existing mental/emotional condition

a. mental state of nonparties (as in loss of biz goodwill) can also come in.

b. often in form of fact-laden stmts, which can be classified as nonhearsay circumstantial evidence of state of mind.

3. subsequent conduct

a. The Mutual Life Ins. Co. v Hillmon doctrine
i. Wife to collect on life ins. 

ii. Letters from Walter (who may be the dead man) to fiancée stating his intent to travel with Hillmon? Wherever the bodily/mental feelings are material to be proved, the usual expressions of such feelings are original and competent evidence. They are verbal acts.

iii. Admits not only those stmts at issue, but also those that would tend to prove any issue at hand. When the performance of a particular act by an individual is at issue, his intention (state of mind) to perform that act may be shown.
iv. “I intend, plan, will . . .”
v. Declarant’s state of mind not at issue, but is used to prove something else.
b. US v Pheaster
i. Larry is held for ransom. Larry’s stmt to show Angelo’s state of mind?
ii. Application of the Hillmon doctrine to using the state of mind of one person to infer the conduct of a third party.

iii. “I am going to meet . . .”
f. R. 803(4)-(5); M 310-18; Hndt 7

g. FRE 803(4)-(5): Hearsay exceptions: availability of declarant immaterial: the following are hearsay exceptions even though declarant is available as witness

i. Stmts for purposes of medical diagnosis or tx. Stmts made for purposes of 
1. med diagnosis, tx AND describing med history, OR 
2. past/present symptoms, pains, symptoms OR 
3. the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or tx.

ii. Recorded recollection. Memo or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’s memory and to reflect that knowledge correctly. If admitted, the memo or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.

h. Stmts for purposes of medical diagnosis/treatment
i. Stull v Fuqua Industries
1. Product liability for foot caught in lawn mower.

2. Med history, “apparently…” not admissible because possible that the scenario was conjecture and not a stmt made by Stull.

ii. US v Sumner
1. Child sex abuse.

2. When child is not made to understand the medical significance of being truthful, her stmts to the drs are not admissible.

i. Past recollection recorded: Ohio v Scott
i. Shooter told declarant he shot someone. Declarant’s handwritten stmt?

ii. Stmt properly admitted because witness’ present recollection is absent/incomplete, but his present testimony says that his recollection at the time of the stmt was complete and the recollection was accurately reflected.
iii. Difference between present recollection refreshed: witness looks at memo to refresh memory, but then proceeds to testify upon basis of his present independent knowledge.

iv. No constitutional/Confrontation Clause issue.

v. Dissent: stmt not made in presence of (, undue weight by jury, special emphasis to written stmt, witness lacks present memory!

j. M 559-65; R. 106, 612

k. FRE 106: Remainder of or related writings or recorded stmts. 
i. When writing/recorded stmt is intro’d by a party, 
ii. adverse may require the intro at that time of any other part or any other writing/recorded stmt which ought in fairness to be considered contemporaneously with it.

l. FRE 612: Writing used to refresh memory. 

i. If a witness uses a writing to refresh memory for the purpose of testifying, either while testifying OR before testifying (if court in its discretion determines it is necessary for the interests of justice), adverse party is entitled to have writing produced at the hearing, to inspect it, cross the witness, intro in evidence those portions which relate to the testimony of the witness. 

ii. If claimed writing includes portions not related to subject matter of testimony, court shall, in camera, excise any unrelated portions. Any portion withheld over objections shall be preserved for appeal. 
iii. If writing is not produced or delivered pursuant to order, court shall make any order justice requires, except in criminal cases where prosecution elects not to comply, the order shall be one striking testimony or, in the court’s discretion, declare a mistrial.

m. As compared to refreshing recollection. Not hearsay: Baker
i. Shooting vic exculpated the (.
ii. Present recollection revived is not evidence! When the writing is used to awaken a memory of an event in the min d of the witness, the writing made be made by the witness himself even if it was not made immediately after the event, not of firsthand knowledge, and even if witness cant now vouch for the fact that it was accurate when made.

n. R. 803(6)-(7); M 318-33

o. FRE 803(6)-(7): hearsay exceptions: availability of declarant immaterial: the following are hearsay exceptions even though declarant is available as witness

i. Records of regularly conducted activity. Memo, report, record, data compilation, in any form, of acts, events, conditions, opinions, diagnosis, made at or near the time by, or from info transmitted by, a person with knowledge, 

1. if kept in the course of a regularly conducted biz activity AND 

2. if it was the regular practice of that biz activity to made the memo, reports, etc, all as shown by the testimony of the custodian or other qualified witness, or by some certification that complies with FRE 902(11), (12) or a statute permitting certification

3. UNLESS the source of info or the meth or circumstances of prep indicate lack of trustworthiness.

4. Biz=biz, institution, ass’n, profession, occupation, calling of every kind, whether or not conducted for profit.

ii. Absence of entry in records kept in accordance with the provisions of FRE 803(6). Evidence that a matter is not included to prove the nonoccurrence or nonexistence of the matter, if the matter was a kind of which a record was regularly made and preserved UNLESS the sources of info or other circumstances indicate lack of trustworthiness.

p. Records of regularly conducted activity/business records

i. Petrocelli v Gallison
1. nerve severed in hernia op? “Nerve severed…” language in med records.

2. not admissible because no indication where info coming from that nerve was severed and how. Info must represent opinions/diagnosis by drs of the hospital to be biz records.

3. Stmts not obviously diagnostic or observant in quality.

4. Had P’s tried to get in stmts as from info provided by P’s as pt history, it may not have been admissible.
ii. Norcon, Inc. v Kotowski
1. sexual harassment. Ford stmt re harasser’s conduct.

2. Admissible because people interviewed for the stmt were supervisors, employees who had duty to report alcohol violations and sexual harassment, esp in response to an employer initiated investigation.

3. Ea stmt must be made in the ordinary course of biz.

4. Biz records prepared solely for litigation are not admissible, but not if they MAY be used in later litigation.

q. R. 803(8)-(10); M 333-51

r. FRE 803(8)-(10): Hearsay exceptions: availability of declarant immaterial: the following are hearsay exceptions even though declarant is available as witness

i. Public records and reports. Records, reports, stmts, data compilations, in any form, or public offices or agencies, setting forth

1. activities of office/agency OR

2. matters observed pursuant to duty imposed by law as to which matters there was a duty to report, EXCLUDING in criminal cases, matters observed by police officers and other law e personnel OR

3. in civil actions/procs and against the govt in criminal cases, factual findings resulting from an investigation made pursuant to auth granted by law, UNLESS the sources of info or other circumstances indicate lack of trustworthiness.

ii. Records of vital statistics. Records or data compilations, in any form, of births, fetal deaths, deaths or marriages, if the report thereof was made to a public office pursuant to reqs of law.

iii. Absence of public record or entry. Absence of record that would be regularly made and preserved by a public office, evidence in form of certification in accordance with FRE 902, or testimony, that diligent search failed to disclose the record, report, stmt, or data compilation , or entry.

s. Public records

i. Theory: govt is trustworthy, impractical to bring in govt employees.

ii. Foundation still req: custodian

iii. ( can intro matters observed by law e personnel; purpose to keep govt for prosecuting on paper.

iv. evaluative reports

1. if report is a factual finding with conclusions, no hearsay within hearsay problem.

2. if report only facts, with no conclusions, then there is a hearsay within hearsay problem.

v. Baker v Elcona Homes Corp.
1. Valiant met Mack-truck. Who had right of way?

2. Sgt. made factual finding on who had right of way. Admitted as a factual finding.

3. trustworthiness factors

a. timeliness of investigation

b. special skill, experience of the official

c. whether hearing held and level at which conducted (not in rule)

d. possible motivational problems
vi. US v Oates
1. heroin in bag? Lab chemist sick. Another chemist testified. Hearsay exception?
2. doesn’t fit factual finding exception because used AGAINST (.

3. chemist for US Customs=law e personnel, excluded from hearsay exception.

4. Circuit split on this issue: the chemist is objective and removed from the hot pursuit mentality, must trust govt to some extent.

t. R. 803 (11)-(23), 807; Hndt 8; M 351-2
u. FRE 803(11)-(23): Hearsay exceptions: availability of declarant immaterial: the following are hearsay exceptions even though declarant is available as witness

i. Records of religious orgs. Stmts of births, marriages, divorces, deaths, legitimacy, ancestry, relationship by blood or marriage, other similar facts of personal or family history, contained in regularly kept record of religious org.
ii. Marriage, baptismal, and similar certificates. Stmts of fact contained in a certificate that the maker performed a marriage or other ceremony or admin’d a sacrament, made by a clergyman, public official or other authorized person and purporting to have been issued at the time of the act or within a reasonable time thereafter.

iii. Family records. Stmts of fact concerning personal/family history in family bibles, genealogies, charts, engravings on rings, inscriptions on family portraits, engravings on urns, crypts, or tombstones or the like.

iv. Records of docs affecting an interest in property. Record of doc purporting to establish/affect an interest in prop, as proof of the content of the original recorded doc and its execution and delivery by ea person by whom it purports to have been executed, if the record is a record of a public office and an applicable statute authorizes the recording of docs of that kind in that office.

v. Stmts in docs affecting an interest in prop. Stmt contained in a doc purporting to establish/affect interest in prop if the matter stated was relevant to the purpose of the doc, UNLESS dealings with the prop since the doc was made have been inconsistent with the truth of the stmt or the purport of the doc.

vi. Stmts in ancient docs. In existence 20+ yrs the authenticity of which is established.

vii. Market reports, commercial publications. Market quotations, tabulations, lists, directories, or other published compilations, generally used and relied upon by the public or by persons in particular occupations.

viii. Learned treatises. To the extent called to the attn of an expert witness upon cross or relied by him in direct, stmts contained in published treatises, periodicals, or pamphlets on a subject of history, med, or other sci/art, established as a reliable auth by the testimony or admission of the witness or by other expert testimony or by judicial notice. If admitted, the stmt may be read into evidence but may not be received as an exhibit.
ix. Reputation concerning personal/family history. Reputation among members of a person’s family by blood, adoption, marriage or among a person’s associates, or in the community concerning a person’s birth, adoption, marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history.

x. Reputation concerning boundaries or general history. Reputation in a community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or State or nation in which located.

xi. Reputation as to character. Among associates or in the community.

xii. Judgment of previous conviction. Evidence of a final judgment, entered after a trial or upon a plea of guilty (but not of nolo contendere), adjudging a person guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment, but not including, when offered by govt in criminal prosecution for purposes other than impeachment, judgment against persons other than the accused. The pendency of an appeal may be shown, but doesn’t affect admissibility.

xiii. Judgment as to personal, family, or general history or boundaries. Judgments as proof of matters of personal, family or general history, or boundaries, essential to the judgment, if the same would be provable by evidence of reputation.

v. FRE 807: Residual exception. Stmt not specifically covered by FRE 803 or 804 but having equivalent circumstantial guarantees of trustworthiness is not excluded by the hearsay rule, if the court determines that 
i. The stmt is offered as evidence of a material fact AND
ii. Is more probative on the pt for which it is offered than any other evidence which the proponent can procure through reasonable efforts AND
iii. The general purposes of these rules and interest of justice will best be served by admission.

iv. However, stmts may not be admitted under this exception unless the proponent of it makes known to adverse party sufficiently in advance of trial or hearing to provide opposer with opportunity to prepare to meet it, the proponent’s intention to offer the stmt and the particulars, inc the name and address of the declarant.

w. Reliability theory

i. Religion and govt reliable

ii. Personal bkgd

iii. Important events
VI. Hearsay: exceptions requiring unavailability

a. R. 804(a), (b)(1); M 352-73

b. FRE 804(a): Hearsay exceptions: declarant unavailable

i. Definition of unavailability. Inc. situations where declarant:
1. is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s stmt OR

2. persists in refusing to testify concerning the subject matter of the declarant’s stmt despite an order of the court to do so OR

3. testifies to a lack of memory of the subject matter of the declarant’s stmt OR

4. is unable to be present or to testify at the hearing because of death or then existing physical or mental illness/infirmity OR

5. is absent from hearing and the proponent of a stmt has been unable to secure the declarant’s attendance (or testimony in (b)(2)-(4)), by process or other reasonable means.

ii. Declarant is not unavailable as witness if his exemption, refusal, claim of lack of memory, inability or absence is due to procurement or wrongdoing of the proponent of a stmt for the purpose of preventing the witness from attending or testifying.

c. FRE 804(b)(1): Hearsay exceptions: declarant unavailable. The following are not excluded by hearsay rule if declarant is unavailable as witness

i. Former testimony. Testimony given as witness at another hearing of same/different proc, or in a depo taken in compliance with law in course of same/different proc, if the party against whom the testimony is now offered, or, in a civil action or proc, a predecessor in interest, had an opp and similar motive to develop the testimony by direct, cross or redirect examination.

d. Unavailability req
i. Barber v Page
1. armed robbery. Woods incriminated Barber in his trial. At B’s trial, prosecution intro’d transcript of that testimony without effort to get Woods into court.
2. Witness is not unavailable for the Confrontation Clause unless the prosecutors have made a good faith effort to get his presence at trial.

3. failure to cross at time of Woods’ testimony ( waiver of right to Confrontation at a subsequent trial. Same results even if there had been cross.
e. Former testimony exception

i. Lloyd v American Export Lines, Inc.
1. 3rd party sued A for negligence and unseaworthiness. L disappeared. A wants to intro L’s testimony during Coast Guard hearing.

2. L is unavailable for the purposes of Confrontation.

3. previous party/Coast Guard was 3rd party’s predecessor in interest

a. privity

b. community of interest

4. Concur: similar motive is a separate req, it is not all that predecessor in interest means.
f. M 373-405; R. 804(b)(2)-(6)

g. FRE 804(b)(2)-(6): Hearsay exceptions: Declarant unavailable: not excluded by hearsay rule if the declarant is unavailable as a witness
i. Stmt under belief of impending death. 

1. In prosecution for homicide or in a civil action/proc, 

2. a stmt made by a declarant while believing that the declarant’s death was imminent, 

3. concerning the cause or circumstances of what the declarant believed to be impending death.

ii. Stmt against interest. (must look at collateral stmts!)Stmt which, at the time of its making, 

1. contrary to the declarant’s pecuniary/proprietary interest, OR 

2. tended to subject the declarant to civil/criminal liability, OR 

3. to render invalid a claim by the declarant against another, 

4. that a reasonable person in declarant’s position would not have made the stmt unless believing it to be true. 

5. A stmt tending to expose the declarant to criminal liability and offered to exculpate the accused is inadmissible unless corroborating circumstances clearly indicate the trustworthiness of the stmt.

iii. Stmt of personal/family history.

1. stmt concerning declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, marriage, ancestry, or other similar fact of personal/fam history, even though declarant had no means of acquiring personal knowledge of the matter stated, OR

2. stmt conc the foregoing matters, and death also, of another, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other’s family as to be likely to have accurate info conc the matter declared.

iv. Forfeiture by wrongdoing. Stmt offered against party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as witness.

h. Dying declarations

i. Theory: dying people are most likely not to lie.

i. Stmts against interest

i. Theory: why lie to incriminate yourself?

ii. Conflicting interests: where stmt incriminates another. Courts:

1. exclude stmt on ground that conflicting interests cancel ea other.

2. determine whether the stmt was so predominately disserving or self-serving, and admit or exclude accordingly.

iii. Declarant must understand the stmt.

iv. against interest not satisfied when stmt becomes damaging in light of later events.

v. Williamson v US
1. cocaine possession, distribution.
2. non-self inculpatory stmts are inadmissible even if collateral/associated with self-inculpatory stmts.

3. Lilly: against interest exception not firmly rooted(may infringe his Confrontation Clause rights

vi. Corroboration req

1. =indep evidence that directly/circumstantially tends to prove the pts for which the stmt is offered

2. usually extended to both stmts that implicate and exonerate.

j. Stmt of personal or family history

i. Courts will exclude self-serving stmts, stmts motivated by greed, ill will, other untruthfulness.

k. M 423-42; Hndt 9

l. Hearsay and the Constitution

i. Confrontation clause

1. 6th Amdt: accused shall enjoy the right to be confronted (in view) with the witnesses against him

2. Definition

a. Oath to impress witnesses with seriousness, and to deter lying

b. Cross

c. Demeanor evidence

3. Prior cross satisfies Clause
4. Subsequent cross satisfies Clause

a. Even a witness is who doesn’t remember the reason for a presently held belief is adequately crossable.

5. Unavailable hearsay declarant


a. When hearsay declarant not crossed at trial, to admit must show

i. Unavailable

ii. Adequate indicia of reliability

1. reliability presumed if firmly rooted hearsay.

a. Excited utterance, med diagnosis and tx, former testimony, stmts against penal interest, public records, coconspirator stmts.

6. No cross: firmly rooted hearsay (no cross at time stmt made or at trial)
a. Ohio v Roberts
i. ( stole credit cards. Vic testified in prelim hearing.

ii. Confrontation Clause restricts hearsay:

1. rule of necessity. Prosecution must produce or demonstrate the unavailability of the declarant.

2. indicia of reliability req. Once declarant is shown to be unavailable, hearsay still must be so trustworthy as to be no material departure from the reason of the general rule.

3. Prelim hearing testimony allowed in because defense examination adequate cross in both form and substance. Prosecution made good faith effort to produce the vic.

b. CA v GREEN
i. Porter testified at prelim hearing and was crossed, but refused to answer at trial.

ii. Full opp to cross(hearsay allowed.

c. GREEN II
i. Police testifies as to what Porter told him Green had done.
ii. Cross at trial sufficient.
d. Lilly v VA
i. Robber made stmts implicating others.
ii. Whether hearsay is firmly rooted a federal question or a state question
1. reliability is a federal question
2. will examine VA exception for unavailability.
a. If super reliable, unavailability analysis may be cut.
iii. Firmly rooted

1. if in light of longstanding judicial and legislative experience

2. It rests on such a solid foundation that admission of virtually any evidence within it comports with the substance of constitutional protection
3. passage of time
m. M 453-64

n. A constitutional right to use hearsay evidence for the defense: Chambers v MI
i. Murder. Due process? C accused of murder, but M confessed and then repudiated.

ii. C should have the right to cross and confront M.  The MI common law voucher rule is unconvincing. 

iii. M is also a hostile witness

iv. Hearsay exception: declaration against penal interest.

1. Reliable and trustworthy because 

a. Spontaneous

b. Corroborated

c. Self-incriminatory and against interest

d. Could have been crossed and demeanor evidence shown.

2. the difference because M was available.
VII. FORBIDDEN EVIDENCE
a. R. 407-11; M 506-24, prob. 5R

b. FRE 407: Subsequent remedial measures. 
i. When, after an injury or harm allegedly cause by an event, measures are taken that, if taken previously, would have made the injury/harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product’s design, or a need for a warning/instruction. 

ii. This rule does not req the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.
c. FRE 408: Compromise and offers to compromise. 

i. Evidence of furnishing, offering, promising to furnish OR

ii. Accepting, offering, promising to accept, 

iii. a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount.

iv. Evidence of conduct, stmts made in compromise negotiations is likewise not admissible.

v. This rule doesn’t req the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.

vi. This rule doesn’t req exclusion when the evidence is offered for another purpose (proving bias or prejudice of witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation/prosecution).

d. FRE 409: Payment of medical and similar expenses. Evidence of furnishing, offering, promising to pay med, hospital or similar expenses occasioned by an injury is not admissible to prove liability for the injury.
e. FRE 410: inadmissibility of pleas, plea discussions, and related stmts. Evidence of the following is not admissible against ( who made the plea or was a participant in the plea discussions:
i. Plea of guilty later withdrawn OR

ii. Plea of nolo contendere OR

iii. Any stmt made in course of any proc under FRCrimP Rule 11 OR

iv. Any stmt made in course of plea discussions with an attorney for the prosecution which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.

v. However, such stmt is admissible:

1. in any proc wherein another stmt made in the same course of the same plea or plea discussions has been intro’d and stmt ought in fairness be considered contemporaneously with it OR

2. in a criminal proc for perjury or false stmt if the stmt was made by ( under oath, on the record, AND in presence of counsel.

f. FRE 411: Liability insurance
i. Evidence that a person was/not insured against liability is not admissible upon issue whether person acted negligently or wrongfully.

ii. This rule doesn’t req the exclusion of evidence of insurance against liability when offered for another purpose (proof of agency, ownership, control, bias/prejudice of a witness).

g. Subsequent remedial measures

i. Theory: policy, relevance, confusion of issues

ii. Tuer v McDonald
1. medical malpractice for taking vic off med. Hospital changed procedure after death to keep pts on the med. 
2. theory of excluding evidence of subsequent remedial measures

a. not an admission because conduct equally consistent with injury by mere accident or through contributory negligence

b. social policy of encouraging people to increase safety.

3. subsequent remedial measures admissible when feasibility has been controverted.

a. Court split

i. When ( contends design/practice was chosen because of its comparative advantage, etc. feasibility is not controverted and so evidence is not admissible.

ii. OTOH, feasible means more than which is merely possible but in cludes that which is capable of being utilized successfully.

b. Here, dr claimed med would be medically unsafe=not advisable, not necessarily whether the course would be feasible.

4. subsequent remedial measures admissible when impeachment: not ordinarily admissible for impeachment if offered for 
a. simple contradiction of a defense witness’ testimony or 
b. testimony that states at the time of the event the measure was not believed to be as practical as the one employed or 

c. that ( was using due care.
iii. Does reach product liability cases.

h. Settlement negotiations/plea bargaining stmts

i. Civil negotiations

1. theory

a. payment of sum doesn’t tend strongly to prove liability

b. public policy: lawyers wouldn’t negotiate if everything they said was later provable.

i. Payment of medical or similar expenses

i. Esp useful when ins carrier advances sums necessary to compensate claimant while maintaining no liability for the full amount.

j. Proof of insurance coverage

i. Theory

1. relevance

2. prevents jury from deciding cases/adjusting damage estimates in belief that ins will pay

ii. Still gets in when

1. second recovery often belongs to ins carrier under principles of subrogation

2. ins carrier is often the real party in interest

3. direct actions statutes permit injured claimants to name the tortfeasor’s ins carrier as (
iii. Ins investigators collect pretrial statements, which are admissible for impeachment.

VIII. CHARACTER EVIDENCE

a. M 465-72 probs. 5A-D; R. 404(a), 405; Hndt 10

b. FRE 404(a): Character evidence not admissible to prove conduct; exceptions; other crimes

i. Character evidence generally. Evidence of character or trait of character is not admissible for purpose of proving action in conformity therewith on a particular occasion, EXCEPT
1. Character of accused. Evidence of a pertinent trait of character offered by an accused, or by prosecution to rebut the same, or if evidence of a trait of character of the alleged vic is offered by an accused an admitted under FRE 404(a)(2), evidence of the same trait of character of accused offered by the prosecution

2. Character of alleged vic. Evidence of a pertinent trait of character of the alleged vic of the crime offered by the accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged vic offered by the prosecution in a homicide case to rebut evidence that the alleged vic was the first aggressor.

3. Character of witness. Evidence of the character of witness, as provided under FRE 607-09 (impeachment).
c. FRE 405: Methods of proving character.
i. Reputation or opinion. In all cases in which evidence of character or trait of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion. On cross, inquiry is allowable into relevant specific instances of conduct.

ii. Specific instances of conduct. In cases in which character or trait of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct.

d. Form of evidence

i. Describe specific acts by person that indicate existence of trait

1. admissible on impeachment
2. admissible when character is at issue
ii. Opinion that person has trait

iii. Describe reputation
e. Character of a witness

i. For credibility only.

f. M 480-92 probs. 5G, 5J; R. 404(b)

g. FRE 404(b): Character evidence not admissible to prove conduct; exceptions; other crimes

i. Other crimes, wrongs, or acts. 

1. Evidence of other crimes, wrongs, act, not admissible to prove the character of a person in order to show action in conformity forthwith.

2. It may, however, be admissible for other purposes
a. Proof of motive

b. Opportunity

c. Intent

d. Preparation

e. Plan

f. Knowledge

g. Identity

h. Absence of mistake or accident

i. Provided that upon request by accused, prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to intro at trial.

h. Character offered for reasons other than propensity

i. Test:

1. evidence offered for proper purpose?

2. relevant for that purpose?

3. probative worth is outweighed by risk of unfair prejudice?

4. limiting instruction on request.

i. How much evidence to prove bad acts under 104: notes on Huddleston
i. FRE does not req a prelim finding by court that govt proved a prior act by a preponderance. Judge makes a threshold decision whether evidence is probative of a material issue other than character.

ii. Admitting evidence of prior acts raises question of relevance under FRE 104(b), for the jury to decide under the preponderance std.

iii. Not a constitutional holding.

iv. OTOH, make it easier for prosecutors to offer evidence of prior crimes

1. amend FRE 404 to restore clear and convincing std

2. amend FRE 404(b) to burden prosecutors to prove probative value outweighs prejudice

3. pay more attn to issue of fairness since general propensity argument cant be effectively refuted

4. admit only those prior bad acts distinguished by their unusual nature, regular occurrence so that they really do show predisposition.

j. M 475-80, 500-06 prob. 5N; R. 405(b), 406, Hndt 11

k. FRE 405(b): Specific instances of conduct. In cases in which character or trait of a person is an essential element of a charge, claim, defense, proof may also be made of specific instances of that person’s conduct.
l. FRE 406: Habit; Routine practice.

i. Evidence of a habit of a person or of the routine practice of an org, 

ii. whether corroborated or not and 

iii. regardless of the presence of eyewitnesses, 

iv. is relevant to prove that the conduct of the person or org on a particular occasion was in conformity with the habit or routine practice.

m. Character at issue, as an element of the charge, claim, defense
i. Criminal cases

1. character almost never an element of the offense

ii. Civil cases

1. Defamation. Truth is a defense.

2. Negligent entrustment=( was negligent in permitting another to operate his equipment and that the other negligently injured (.

3. child custody. Relative parental fitness and best interests of the child.

4. wrongful death. Worth of decedent to (.

n. Habit/routine practice

i. Habit=one’s regular response to a repeated situation.

ii. Meyer v US
1. dental procedure went wrong. No informed consent.
2. dr’s habit and custom and routine of informing pts of potential risks of dental proc was present and he acted in conformity with that habit and custom. 

3. habit=person or org’s practice of handling a particular type of situation with a specific type of conduct.

IX. Character evidence: in sexual assault and child molestation cases
a. R. 412; Hndt 12-16

b. FRE 412: Sex offense cases; relevance of alleged vic’s past sexual behavior or alleged sexual disposition
i. Evidence generally admissible. Following evidence is not admissible in any civil or criminal proc involving alleged sexual misconduct except as in (b) and (c)

1. evidence offered to prove that any alleged vic engaged in other sexual behavior

2. evidence offered to prove any alleged vic’s sexual predisposition.

ii. Exceptions
1. in a criminal case, following evidence is admissible, if otherwise admissible under these rules

a. evidence of specific instances of sexual behavior by the alleged vic offered to prove that a person other than the accused was the source of semen, injury or other physical evidence AND

b. Evidence of specific instances of sexual behavior by the alleged vic with re the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution AND

c. Evidence the exclusion of which would violate the constitutional rights of (.

2. in a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged vic is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any vic and of unfair prejudice to any party. (HARDER THAN FRE403). Evidence of an alleged vic’s reputation is admissible only if it has been placed in controversy by the alleged vic.

iii. Procedure to determine admissibility.

1. A party intending to offer evidence under (b) must

a. File written motion at least 14 days before trial specifically desc. the evidence and stating for purpose of offer, unless the court for good cause req a diff time for filing or permits filing during trial AND

b. Serve motion on all parties and notify alleged vic

c. Before admitting evidence under this rule the court must conduct a hearing in camera and afford the vic and parties a right to attend and be heard. The motion, related papers and record of hearing shall be sealed and remain under seal.

c. Character of alleged vic in sexual assault cases: rape shield laws

i. Gish v Wisner
1. general reputation for chastity of the complaining witness, who claims to be the vic, is material as bearing upon the vital question of her consent or nonconsent.

ii. State v Ogden
1. when ( calls witnesses to testify to his general rep as tends to negative the commission of the crime, those witnesses can be crossed in re their knowledge of (’s prior commission of specific acts similar in character to that which he is accused to rebut.
a. Opening the door

2. evidence of specific acts of unchastity of vic is inadmissible; since her rep it bad, the presumption is that the act is not done by force.
iii. McQuirk v State (modern case)
1. a weak minded woman can still consent
2. while general evidence of her rep is allowed, specific acts (unless with this () are not

d. R. 413-15

e. FRE 413: Evidence of similar crimes in sexual assault cases
i. In a criminal case in which ( is accused of sexual assault, evidence of the (’s commission of another offense(s) of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.

ii. In a case where Govt intends to offer evidence under this rule, prosecutor shall disclose the evidence to the (, inc stmts of witnesses or a summary of the substance of any testimony that is expected to be offered, at least 15 days before the scheduled date of trial or at such later time the court may allow for good cause.

iii. This rule shall not be construed to limit the admission, consideration of evidence under any other rule.

iv. For purposes of this rule and FRE 415, offense of sexual assault=criminal under Fed law or state that involved

1. any conduct proscribed by 18 USC 109A.

2. contact, without consent, between any part of the (’s body or an object and the genitals or anus of another person.

3. contact, without consent, between the genitals or anus of the ( and any part of another person’s body

4. deriving sexual pleasure or gratification from the infliction of death, bodily injury or physical pain on another

5. an attempt or conspiracy to engage in conduct described above.

f. FRE 414: Evidence of similar crimes in child molestation cases
i. In a criminal case where ( is accused of child molestation, evidence of (’s commission of another offense(s) of child molestation is admissible, and may be considered for its bearing on any matter to which it is relevant.
ii. In a case where Govt intends to offer evidence under this rule, prosecutor must disclose evidence to the (, inc stmts of witnesses or a summary of the substance of any testimony that is expected to be offered, at least 15 days before the scheduled date of trial or at such later time as court may allow for good cause.

iii. This rule shall not be construed to limit the admission, consideration or evidence under any other rule.

iv. For purposes of this rule and FRE 415, child=person below 14 yrs, child molestation=criminal under fed or state law defined as

1. any conduct proscribed under 18 USC 109A, 18 USC 110

2. any conduct between any part of the (’s body or an object and the genitals or anus of a child

3. contact between the genitals or anus of the ( and any part of the body of a child

4. deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on a child OR

5. an attempt or conspiracy to engage in conduct described above.

g. FRE 415: Evidence of similar acts in civil cases concerning sexual assault or child molestation
i. In a civil case where claim for damage or other relief is predicated on a party’s alleged commission of conduct constitution an offense of sexual assault or child molestation, evidence of that party’s commission of another offense(s) of sexual assault or child molestation is admissible and may be considered as provided in FRE 413, 414.

ii. A party who intends to offer evidence under this rule shall disclose the evidence to the accused, including stmts of witnesses or a summary of the substance of any testimony that is expected to be offered, at least 15 days before the scheduled day of trial or at such later date as the court may allow for good cause.

h. Rule shall not be construed to limit the admission, consideration of evidence under any other rule.

i. Character of ∆ in alleged sexual assault and child molestation cases: propensity evidence admissible!
i. Not only acts, but attempted sexual assault evidence is admissible
ii. Sexual assault includes harassment.

X. Character evidence: reconsidered

a. Hndt 17-18

b. Cohn v Papke
i. Police brutality of bisexual(?) man.

ii. Evidence that C was bisexual was irrelevant to prove that he solicited a police officer, did not serve to impeach C because he never claimed that he was heterosexual and so would not have solicited the officer.

iii. The only use of his bisexuality is to show it is within C’s character to commit homosexual acts; prohibited by FRE 404!

iv. Even if it gets by FRE 404, it does not pass the FRE 403 test.

c. Perrin v Anderson
i. Wrongful death.

ii. When the central issue of a civil case is in nature criminal (self defense?), ( may invoke exceptions to FRE 404(a).

iii. Evidence of a criminal disposition is circumstantial use of character evidence(only reputation and opinion are acceptable forms of proof.

iv. P’s previous instances of violent conduct against police=habit under FRE 406.

v. Evidence of pornography in home is admissible in considering damages.
d. Hndt 19-22

e. Jones v Clinton complaint/answer

XI. IMPEACHMENT

a. Hndt 23; R. 404(a)(3), 806, 607

b. FRE 404(a)(3): Character of witness not admissible EXCEPT under FRE 607, 608, 609.

c. FRE 806: Attacking and supporting credibility of declarant.

i. When a hearsay stmt, or an admission by party opponent by a person authorized, party’s agent, coconspirator has been admitted into evidence, the credibility of the declarant may be attacked.
ii. And if attacked, may be supported by any evidence which would be admissible for those purposes if declarant had testified as a witness.

iii. Evidence of a stmt or conduct by the declarant at any time, inconsistent with the declarant’s hearsay stmt, is not subject to any req that the declarant may have been afforded an opportunity to deny or explain. (the declarant need not ever be in court)
iv. If the party against whom a hearsay stmt has been admitted calls the declarant as a witness, the party is entitled to examine the declarant on the stmt as if under cross.

d. FRE 607: Who may impeach. The credibility of a witness may be attacked by any party, inc the party calling the witness.
e. Overview of Impeachment

i. Impeachment attacks the credibility of the witness, establishing that the witness has a propensity to lie and that he shouldn’t be believed.

ii. Impeachment may be offered both to impeach and prove a substantive pt. (as with contradiction)

f. Hearsay implications in impeachment

i. When prior inconsistent stmt has content relevant to case and it is a significant concern that jury will use stmt substantively

1. courts will sometimes still req a hearsay exception

ii. Value of stmt for impeachment depends on whether stmt is true or not.

1. out of court stmt is used to contradict present testimony substantively and the impeaching value of the stmt depends on whether the stmt is true

g. M 585-600

h. Nonspecific impeachment=doesn’t show what testimony to doubt, but does show why should doubt
i. Bias: 
1. Not explicit in FRE.

2. Abel v US
a. robbery. Accomplice to testify against (. ( to counter with another witness to say accomplice is testifying to get better tx (which prosecutor must disclose).
b. witness’s membership in Aryan Brotherhood sufficiently probative to show bias.
c. proof of bias is almost always relevant because jury has historically been entitled to assess all evidence which might bear on accuracy/truth of witness’s stmt

d. membership in a group having nothing to do with subject matter of litigation may not show much bias, but a group that has a tenet in lying bears directly on the fact, source and strength of bias.

e. when impeachment value of stmt depends on truth of matter asserting the stmt, you need a hearsay exception.

f. extrinsic evidence=anything other than witness’s own stmt on the stand is admissible

3. paid witness admissible for bias

ii. Sensory and mental capacity
1. Not explicit in FRE.

2. Allows in influence of drugs/alcohol

3. courts will order med records to assist and sometimes will allow psychiatric testimony

a. BUT, no witness is incompetent because of mental illness

i. R. 404(a)(3), 608; M 600-12

j. FRE 608: Evidence of character and conduct of witness
i. Opinion and reputation evidence of character. Credibility of witness may be attacked or supported by evidence in form of opinion or reputation, but subject to these limitations

1. evidence may refer only to character for truthfulness or untruthfulness AND

2. evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

ii. Specific instances of conduct.

1. specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’ credibility, other than conviction of crime as provided in FRE 609, may not be proved by extrinsic evidence.

2. They may, however, in the court’s discretion, if probative of truthfulness or untruthfulness, be inquired into on cross of the witness concerning

a. The witness’ character for truthfulness or untruthfulness OR

b. The character of truthfulness or untruthfulness of another witness as to which character the witness being crossed has testified.
3. the giving of testimony, whether by accused or any other witness, does not operate as waiver of the accused’s or the witness’ privilege against self-incrimination when examined with respect to matters which relate only to credibility.

iii. Character for truthfulness/credibility
1. 3 approaches for attacking or supporting

a. character witnesses

i. form of opinion/rep

ii. can impeach or rehabilitate

iii. evidence may only refer to character of un/truthfulness

iv. evidence of truthful character only admissible to rehabilitate

b. Nonconviction misconduct

i. Murphy v Bonnano
1. Assault, iied: M alleges prior blackmail, false ins claims

2. witness may be crossed on prior nonconviction bad act only where examiner has factual predicate for question AND bad act bears directly upon veracity of the witness in re the issues at trial

c. convictions
i. after a full trial

ii. from a guilty plea

iii. arising from plea of no contest or other pleas consenting to judgment of conviction though not accepting responsibility

iv. against the accused

1. felonies subject to special balancing test: probative value outweighs its prejudicial effect

v. against other witnesses

1. felonies subject to FRE 403

vi. against all witnesses

1. any crimes involving false stmts or dishonesty

a. usually not unduly prejudicial because they essentially involve dishonesty

2. misdemeanors and felonies

3. no balancing test

vii. what comes in?

1. date, nature, punishment (beyond this may be prejudicial)

viii. motion in limine enough to preserve error?

1. accused as witness must testify and suffer the impeachment to preserve error for appeal on grounds of admission of prior convictions.

2. Only by hearing the impeachment in context can judge rule on impact/appropriateness of use of conviction and actual harm to (.

k. R. 609(a)(1), 806; M 626-7 n. 5-7; Hndt 24

l. FRE 609(a)(1): Impeachment by evidence of conviction of crime
i. General rule. For purposes of attacking the credibility of a witness,

1. evidence that a witness other than accused has been convicted of a crime shall be admitted, subject to FRE 403, if crime was punishable by death or imprisonment in excess of one year, and

2. evidence that an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused…

m. FRE 806: Attacking and supporting credibility of declarant.

i. When a hearsay stmt, or an admission by party opponent by a  person authorized, party’s agent, coconspirator has been admitted into evidence, the credibility of the declarant may be attacked.

ii. And if attacked, may be supported by any evidence which would be admissible for those purposes if declarant had testified as a witness.

iii. Evidence of a stmt or conduct by the declarant at any time, inconsistent with the declarant’s hearsay stmt, is not subject to any req that the declarant may have been afforded an opportunity to deny or explain. (the declarant need not ever be in court)

iv. If the party against whom a hearsay stmt has been admitted calls the declarant as a witness, the party is entitled to examine the declarant on the stmt as if under cross.

i. US v Paige
1. possession of stolen goods

2. FRE 609(a)(1) analysis

a. Impeaching value of prior crime

b. Pt in time of conviction and witness’s subsequent history

c. Similarity between past crime and charged crime

d. Importance of (’s testimony

e. Centrality of the credibility issue

n. R. 609(a)(2), (b)-(e); Hndt 25

o. FRE 609(a)(2)-(e): Impeachment by evidence of conviction of crime
i. General rule. For purpose of attaching the witness

1. evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false stmt, regardless of punishment.

ii. Time limit. 

1. Evidence of a conviction under this rule not admissible if a period of more than 10 yrs has elapsed since date of conviction, release (whichever is later) UNLESS court determines, in interest of justice, that probative value of conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect.

2. However, as evidence of a conviction more than 10 yrs old is not admissible unless proponent gives adverse sufficient advance written notice of intent to use such evidence to provide adverse with fair opp to contest use of such evidence.

iii. Effect of pardon, annulment, or certificate of rehabilitation.

1. evidence of a conviction is not admissible under this rule if 

a. conviction has been subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding of rehabilitation of the person convicted AND that person has not been of a subsequent crime which was punishable by death or imprisonment in excess of one yr OR

b. the conviction has been the subject of a pardon, annulment or other equivalent procedure based on a finding of innocence.

iv. Juvenile adjudications. 

1. evidence of juvenile adjudications is generally not admissible under this rule.

2. the court may, however, in a criminal case, allow evidence of a juvie adjudication of a witness other than the accused if conviction of the offense would be admissible to attack the credibility of an adult and the court is satisfied that admission in evidence is necessary for a fair determination of the issue of guilt or innocence.

v. Pendency of appeal. Does not render evidence of a conviction inadmissible. Evidence of pendency of appeal is admissible.

1. Prior convictions directly involving untruthfulness: US v Fearwell
a. Conspiracy to violate Food Stamp Act.
b. F didn’t testify because court would allow prosecution to impeach on prior conviction of petit larceny.

c. Larceny/robbery cant be used to impeach because not a crime involving dishonesty or false stmt.

d. FRE 609(a)(2) impeaching only allowed for those prior convictions characterized by an element of deceit or deliberate interference with a court’s ascertainment of the truth.

p. Hndt 26-7/hypos

q. R. 613, 607, 610; M 638-60, 233-36, 660-67, 676-79, 145 prob. 3C
r. FRE 613: Prior stmts of witnesses
i. Examining witness concerning prior stmts. In examining a witness concerning a prior stmt made by witness, whether written or not, the stmt need not be shown not its contents disclosed to witness at that time, but on request the same shall be shown/disclosed to opposing counsel.

ii. Extrinsic evidence of prior inconsistent stmt of witness. Not admissible unless witness is afforded an opportunity to explain/deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision doesn’t apply to admissions of party-opponent as defined in FRE 801(d)(2).

s. FRE 607: Who may impeach. Credibility of witness may be attacked by any party, including the party calling the witness.

t. FRE 610: Religious beliefs or opinion. Not admissible for purpose of showing by reason of their nature the witness’ credibility is impaired or enhanced.

u. Specific impeachment

i. Prior inconsistent stmts
1. No explicit rule.

2. when witness blows hot and cold: inconsistency!

3. because impeachment value doesn’t depend on truth of stmt, no hearsay problem. BUT danger still exists that jury may use for its truth.
4. Miranda
a. Must warn arrested suspect of rights

b. Must cease interrogation if suspect claims right to counsel.

5. US v Webster
a. Bank robbery.

b. Govt shouldn’t be allowed to get inadmissible evidence before jury by calling a hostile witness and then using his out of court stmts, which would otherwise be inadmissible, to impeach.
c. No bad faith here: the ( can always argue probative value is outweighed by prejudicial effect.
6. Harris v NY
a. Selling heroin.

b. While Miranda bars prosecution from making its case from stmts of an accused made while in custody before waiving counsel, BUT those stmts are not barred for all purposes.

c. Miranda does not allow ( to lie.  Stmts before Miranda good for impeachment.

d. Dissent: giving cops power to not Mirandize and still use the stmts.
7. Jenkins v Anderson
a. Murder.

b. Prearrest silence can impeach credibility under 5th, 14th Amendments.

i. ( took the stand and then lied.
ii. No governmental action induced ( to remain silent prearrest.

c. Questioning about postarrest, prewarning stmt also constitutional.
8. Weir v Fletcher
a. Silence before Miranda can be used for impeachment.
9. Doyle (review)
a. Silence at time of arrest after receiving Miranda, cant be used for impeachment because would violate 14th Amendment, due process clause.

b. Dissent: only good if (s claim they were silent because of Miranda on cross.

	Case
	Miranda given?
	For impeachment?

	Harris
	No
	Yes

	Jenkins
	No, hadn’t gone to police
	Yes

	Fletcher
	No, delayed warning
	Yes

	Doyle
	Yes
	No


ii. Contradiction=something he said in testimony is not so.
1. all contradicting counterproof has some impeaching effect, but only gets it in if it has additional (independent of the contradicting effect) relevance in the case

a. counterproof that tends to prove a substantive point gets in

b. counterproof that tends to prove some other impeaching pt usually gets in

c. counterproof that only contradicts is usually excluded

2. extrinsic evidence to contradict is ok.

v. Collateral matters

i. Repairing credibility

1. not before attacked

2. at pt of attack.

ii. Rebutting the impeaching attack on direct (these are allowed)

1. witness/expert being paid

2. witness’ prior convictions

3. witness’ plea bargain

4. calling party to bring out any connection to witness (obvious grounds of bias)

w. Hearsay and impeachment

i. Stmt is not hearsay when it is used for impeachment 

XII. PRIVILEGES

a. Hndt 28-30; R. 501; H 75-8, 195-203

b. FRE 501: Privileges: general rule

i. Except as otherwise req by Constitution, Act of Congress, SCt rules

ii. Privilege of a witness, person, govt, state, or political subdivision thereof shall be governed by the principles of common law as they may be interpreted by the courts of the US in the light of reason and experience.

iii. However, in civil actions and proc, with respect to an element of a claim or defense as to which state law supplies the rule of decision, the privilege of a witness, person…shall be determined in accordance to state law.

c. Attorney Client: 
i. Swidler & Berlin v US
1. Atty made notes in interview before client’s death.
2. Atty-client privilege

a. applies posthumously

i. chilling effect

b. equally in criminal, civil cases.

ii. US v Evans
1. racketeering. ( and his friend (atty?) met with atty.
2. admit testimony by 3rd party in atty-client mtg.

a. Where 3rd party present, no intent for confidentiality.

b. Intermediary, necessary parties do not result in waiver.

3. atty-client privilege=where legal advice of any kind is sought from pro legal advisor in his capacity as such, the comm. relating to that purpose made in confidence by the client are at his instance permanently protected from disclosure by himself or by legal advisor except the protection be waived.

iii. In re Francis Carter
1. Lewinsky’s lawyer subpoenaed for materials. Must produce.
2. crime fraud exception to atty-client privilege

a. client must have made/received the otherwise privileged comm. with the intent to further an unlawful or fraudulent act AND

b. Client must have carried out the crime/fraud.
c. Atty need not know about crime/fraud.

d. Exceptions/exclusions

i. Id of client

ii. Cost of services

iii. Observations (location, appearance of client)

iv. Where atty sued for breach of duty

v. Contesting will beneficiaries/claimants

vi. Imminent future crime

e. Work product privilege

i. What atty produces in anticipation of litigation/trial
ii. Protects impressions and factual investigations

iii. Must claim it at earliest pt or lose it

iv. Waived only with substantial need, inability to obtain without undue hardship

f. Hndt 31-2; M 899-909

g. Govt lawyers

i. In re Lindsey
1. Atty in the Office of the Pres cant refuse to answer questions in grand jury.

2. govt atty is not protecting against criminal charges or protecting (s, but instead is supposed to take care that the laws of the US be faithfully executed.

3. Not intermediary, use of govt atty as intermediary?

a. Reasonable necessity of intermed as determined by the circumstances of client.

b. Intermediary is a ministerial role, L acted as a lawyer.

i. Permissible for intermediary to add value to comm.

c. =in confidence for the purpose of obtaining legal advice from a lawyer.

4. because of the Pres’ unique situation, right to have relationship with personal counsel, while consonant with carrying out his official duties, intermediary doctrine can protect govt official if only acting as intermediary.

ii. First Lady Problem
1. Hilary as intervenor, White House as party in interest.

2. White House personnel cant take actions to expose it as an entity to criminal liability.

3. Public interest in exposing wrong doing.

4. common interest doctrine: 
a. if 2+ clients with common interest represented by separate lawyers and they agree to exchange information concerning the matter, a communication of any such client that otherwise qualifies as privileged that relates to the matter is privileged as against third persons. 

b. Any such client may invoke the privilege, unless it has been waived by the client who made the communication.

5. Hilary and White House do not have common interests.

h. Corporate clients: Upjohn  Co v US
i. Bribery discovered during audit. Internal investigation. IRS wanted docs.
ii. Atty-client privilege

1. control group test=if employee is in position to control or take substantial part in decision upon advice of an atty on behalf of corp, then he personifies the corp and privilege would apply. Struck down.

2. Subject matter test=case by case basis: privilege should reach down further to whomever is giving the atty the information.

iii. Work product doctrine

1. atty’s notes and memos are protected

2. necessity and unavailability by other means must be shown to discover work product

i. H 208-19

j. Other recognized federal privileges

i. From proposed and rejected rules

k. Privilege and free speech rights

i. News reporters/media

l. M 925-55

m. Psychotherapist: Jaffee
i. Police shot a man, received counseling from social worker.

ii. A psychiatrist’s ability to help her patients is dependent upon the patient’s willingness and ability to talk freely.  Without confidentiality and privileged communication, the psychiatrist’s job would be impossible.  By protecting this communication, it serves an important private interest.
n. Spousal: 
i. Trammel v US
1. adverse testimony of wife.

2. The Hawkins rule is modified so that the witness-spouse alone has a privilege to refuse to testify adversely; the witness may be neither compelled to testify nor foreclosed from testifying.

ii. Estes v US
1. former wife’s testimony that ( confessed to crime after the fact.

2. Acts do not become privileged communications simply because they are performed in the presence of the actor's spouse; nor do the essential qualities of communication and confidentiality flow automatically from the fact that the act seen by the other spouse is one that connotes criminal conduct

3. "partnership in crime" exception to the confidential communication privilege: greater public good will result from permitting the spouse of an accused to testify willingly concerning their joint criminal activities than would come from permitting the accused to erect a roadblock against the search for truth

iii. Adverse testimony privilege=witness spouse doesn’t have to testify against spouse, inc accounts of premarital events if couple is currently married. Nonwitness spouse can exclude willing spouse from testifying.
iv. Confidential marital communication/spousal confidences=protects private comm. between spouses made during marriage. Any 3rd party in the room constitutes waiver. Cannot be waived by a spouse.
1. N/A when spouses in ongoing joint criminal activity

2. N/A in proceedings between spouses

3. N/A when spouse accused in child molestation case.

4. Dep on jurisdiction.

5. spouse cant waive privilege of the other spouse.

6. privileges can be linked.
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