Evidence Outline – Professor Carter, Fall 2009

INTRODUCTION

INTRODUCTION


I. Introduction

A. Scope of Rules, FRE 101, 1101
1. to federal judges, magistrate, bankruptcy

2. applicable in

i. both civil and criminal proceedings

ii. contempt proceedings (except summarily)

iii. privileges apply in all procedures; a super-objection

3. inapplicable in

i. preliminary questions of fact under FRE 104
ii. grand jury proceedings

iii. other misc. (ex: sentencing)

B. Purpose and Construction (FRE 102) – construed to secure fairness
C. Relationship to Common Law
1. FRE interpreted as if statute (passed under Rules Enabling Act)

2. occupy the field, designed to replace the common law

3. but common law used

i. where FRE silent
ii. to interpret
4. see Daubert (expert witnesses), Tome (prior consistent statement), Bourjaily
D. Rulings on Evidence (FRE 103)

1. error only if

i. substantial right of party affected

ii. timely objection made

iii. offer of proof

a. appellate ct needs to see what you were trying to prove

b. purpose of the offer depends whether evidence comes in

c. make your record

2. or plain error – not often used b/c must almost be ineffective asst of counsel

E. Preliminary Questions, FRE 104

1. (a) admiss. of evidence / qualification of witness / existence of privilege

i. judge decides

ii. preponderance of the evidence standard (Boujaily)

iii. not bound by rules of evidence (FRE 1101)

iv. can be in presence of jury (discretion), exception arg. about admiss. of confessions

2. (b) relevancy conditioned on fact

i. when relevancy depends upon the fulfillment of a condition of fact
ii. court shall admit it upon, or subject to,
iii. the introduction of evidence sufficient to support a finding of the fulfillment of that condition
iv. issue for jury, but judge as gatekeeper

v. judge: could reasonable jury find that preliminary fact exists?

a. if no => kept out UNLESS judge lets in subject to “connecting up” by lawyer (if doesn’t, judge will strike from record)

b. if yes => admitted BUT judge might issue instruction that can only consider if first decides, by preponderance, that prelim. fact exists

3. (e) if evidence admitted, atty can still argue weight and credibility 

F. Limited Admissibility, FRE 105

1. instructs jury can only use evidence for certain purpose

2. upon request of party

G. 
Witnesses

1. competency

i. generally, FRE 601
a. blanket competency (reverses common law)

b. but diversity cases – where State law supplies rule for element of claim/defense, competency determined according to State law

ii. lack of personal knowledge, FRE 602
a. need to lay foundation; can be witness’s own testimony

iii. oath or affirmation, FRE 603
iv. interpreters, FRE 604
v. neither judge nor jurors can be witnesses, FRE 605-606
2. mode and order of interrogation/presentation, FRE 611
i. (a) court controls to make sure

a. “effective for ascertainment of the truth” (no bamboozling jury)

b. time/efficiency

c. protect witnesses

ii. (b) scope of cross-examination

a. subject matter of direct

b. impeachment

c. court’s discretion (ex: efficiency, if would save re-calling the witness)

iii. (c) leading questions

a. definition: Q that suggests A

b. should not be used on direct, except
· hostile witness

· adverse party

· witness IDed with adverse party

· if necess. at court’s discretion (ex: child witness, like in Tome)

c. policy – might influence testimony (witness remembers falsely, acquiesces to atty’s version of events, focusing on only 1 part of story)
3. court calling/interrogating witnesses, FRE 614
i. often with expert witnesses – court seeks 3rd, neutral expert

ii. both sides get to question as well

iii. who pays? in some jur, a fund; but judge can get parties to split the cost

4. sequestering, FRE 615
i. so don’t here each others’ testimony, change story

ii. cannot do to a party because they have right to be there

H. Judge also has inherent courtroom power, outside of the rules

II. Relevance/Prejudice 

A. Relevance, FRE 401-402

1. relevant = “having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence”

i. very low threshold, almost everything is relevant

2. relevant evid. is admissible & irrelevant evid. is inadmissible

i. except b/c of – Constitution; Act of Congress; FRE; SCOTUS Rules

B. Prejudicial, FRE 403

1. relevant evidence may be excluded if

2. probative value is substantially outweighed by danger of

i. unfair prejudice

ii. confusion of the issues

iii. misleading the jury

3. or considerations of

i. undue delay

ii. waste of time

iii. needless presentation of cumulative evidence

4. Problem 2-B (p. 60)

i. facts – Arthur injured by falling debris under overpass

a. Buildright doing construction on overpass and broke away some concrete to insert steel beams

b. Carla testified saw 4-5 boys of junior-high-school age about 4 blocks away, running away from overpass

ii. issue – is Carla’s testimony relevant?

a. maybe conditionally relevant on some evid. linking boys to the scene (ex: are they boys who mess around on the bridge a lot?)

5. Problem 2-C: Flight and Guilt (p. 63)

i. facts – Joe and Andy robbed at gunpoint

a. both independently ID Carl

b. Brenda (Carl’s gf) testifies that, when police arrived at Carl’s house, he ran to the back door and then hid in the closet

ii. issue – Brenda’s testimony relevant?

a. P argues purpose-of-the-offer is to show Carl had guilty conscience

b. D argues Carl fleeing b/c knew of old warrant, or maybe just generally afraid of police

c. judge should admit and let jury assess whether relevant

6. Problem 2-A (p. 60)

i. facts – head-on collision btwn Gadsby and Reinhart, both killed

a. Reinhart’s widow sues Gadsby

b. Hill, another driver, testifies Gadsby passed him going “at least 80 mph” 30 mi. west of collision site

ii. issue – Hill’s testimony relevant?

a. D argues only if could show further proof that Gasby likely continued to travel that fast until accident scene

b. probably relevant b/c makes more probably he was speeding at accident site

7. State v. Chapple (Ariz. 1983) (p. 69)

i. facts – Dolan Chapple charged with 1st degree murder (drug dispute)

a. no eyewitnesses, but Scott and Buck testify “Dee” 

· was at scene of crime

· had confessed killing to Buck

b. both Scott and Buck IDed Chapple as “Dee” out-of-court

c. prosecutor showed jury pictures of dead victim

ii. D argues – error to show pics b/c substantially more prejudicial than probative

a. not needed to prove manner of killing (D had offered to stipulate)

b. only contested issue was whether Chapple was “Dee”

iii. holding – inadmiss.

a. only issue was ID of murder, not manner/extent of crime

b. note: reflects lack of trust in juries (think will become overly emotional); some object to this approach b/c sanitizes crime for jury

c. but note: in OJ case, admitted to show a “crime of passion”

III. Authentication

A. when offering something into evidence, showing that evid. is what you purport it to be; usually an easy standard
B. Judicial Notice of Facts, FRE 201
1. (b) kinds of facts

i. “one not subject to reasonable dispute” because

a. generally known within territorial jurisdiction of the trial court OR

b. capable of accurate and ready determination by resort to sources whose accuracy cannot reasonably be questioned

2. both sides have right to be heard

3. (g) difference btwn civil and criminal trials

i. civil – jury must accept

ii. criminal – jury may, but is not required to, accept

4. Problem 11-F: Asbestos and Cancer (p. 738)

i. P asks court to take judicial notice that, in general, asbestos causes cancer

ii. judge refuses b/c is “subject to reasonable dispute”

iii. also 403 objection – could mislead jury into thinking the asbestos caused the cancer in this particular case

iv. note: some ambiguity within the rules b/c FRE 201 skips prelim. Q analysis; but practical result is same, one party can still object and make appellate record

5. Problem 11-D: The Football Fan (p. 737)

i. facts – murder trial; alibi says watching football game

ii. P asks court, based on TV Guide, to take judicial notice of fact that there was no game on

iii. judge should if TV Guide makes matter not subject to reas. dispute

a. note: TV Guide not admitted as evidence, judge can consider because within preliminary question/issue (FRE 1102 says rules don’t apply here)

C. Authentication, FRE 901

1. (a) sufficient to support finding that the matter in question is what its proponent claims

i. note: generally an easy standard

2. (b) ways to authenticate

i. testimony of witness with knowledge

ii. others listed (illustrative, not exclusive)

D. Self-Authenticating, FRE 902
1. speaks for itself; means proponent doesn’t have to offer more

i. but other side can still challenge authenticity – if raises reasonable question, offering party must authenticate

ii. policy –these not likely to be forged b/c govt activity/biz context tend to be more reliable

2. public documents under seal/not under seal

i. if under seal, someone with auth. stamped the thing, was involved

3. certified copies of public records

i. prevents having to fly someone in from a different place

4. official publications

i. assumption that the govt somehow involved

5. newspapers/periodicals

6. trade inscriptions and the like

i. labels on products that make it clear the product is a member of a brand of products

7. acknowledge documents

i. notarized papers

8. commercial paper

i. dollars, checks, etc.

9. certified copies of regularly conducted activity (ex: records of people who enter bldg)
E. Problem 13-L (p. 879)

1. facts – Prosecutor offers comp. animation of baby being shaken to show jury how Shaken Baby Syndrome generally works

2. issue – video admissible?

i. P argues: offer of proof is not to show what actually happened, but example of what looks like generally

a. note: might have FRE 403 problem

ii. D objects, says not authenticated b/c don’t know whether video accurately shows SBS

a. but P could just call expert to come and testify to authenticity under FRE 901(b)(1)

b. D might be able to cross-examine expert and discredit him

F. US v. Johnson (p. 857)
1. facts – guy attacked with ax; ax admitted into evidence

2. D argues – ax was not authenticated; original ax had hair and blood on it, this one didn’t

3. holding – no error

i. victim testified he thought it was right ax

ii. jury can decide whether they thought it was right ax (lawyer free to argue weight/credibility under FRE 104)

G. US v. Howard-Arias (p. 859)
1. facts – 240 bales of weed confiscated from boat

i. crew charged with possession/intent to distribute

ii. one link in “chain of custody” missing b/c 1 DEA officer doesn’t testify

2. holding – still admiss.

i. “chain of custody” is not ironclad requirement

ii. must just be enough to convince court that “improbable that the original item had been exchanged with another or otherwise tampered with”

iii. here, court did not abuse discretion (4 agents in chain testified)

H. US v. Bagaric (p. 860) – contents of letter enough to authenticate it

1. authentication may be based “entirely on circumstantial evid., including appearance, contents, substance, or other distinctive characteristics”

I. Turnage v. State (p. 865) – copy of recorded telephone call authenticated properly

1. testimony of technician that recording tech. working properly, etc.

2. OK that tech admitted hadn’t compare original & duplicate (not enough to raise doubt under Best Evidence Rule, see infra)

J. Pool (5th Cir. 1981) (p. 870)
1. facts – Ds charged with drug crime

i. “Chip” (one of Ds) called DEA agent

ii. DEA agent wants to testify to convo

2. holding – not authenticated

i. telephone call from out of blue

ii. not recorded, agent never did voice comparison

iii. ID-ing self alone not enough

IV. Best Evidence Rule

A. general rule, FRE 1002
1. to prove content of a writing, recording, or photograph

2. original is required except as otherwise provided in FRE

3. note: narrow rule b/c only for content, and “original” can include photocopies, enlargements

B. definitions, FRE 1001

1. writing 

i. letters, words, numbers, or their equivalent

ii. set down by handwriting, typewriting, printing, photo-stating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation

2. photographs = photos, X-rays, videotapes, motion pictures

3. original

i. includes negative or any print from negative

ii. Xeroxes, print-outs

iii. duplicate counterpart produced with same matrix

C. when other evidence of contents can be offered, FRE 1004
1. if originals lost or destroyed (unless proponent lost/destroyed them)

2. original not obtainable by judicial process or procedure (ex: outside subpoena jur.)

3. original in possession of opponent

4. collateral matters

i. “not closely related to a controlling issue”

ii. not significant enough to hold up entire trial over getting original version

D. certified copies of public records, FRE 1005
E. summary rule, FRE 1006
1. can create chart/graph to summarize

2. originals/duplicates shall be made reas. avail. to other party

3. court may order that originals be produced in court

4. can be marked as evidence and go to the jury

F. US v. Duffy (5th Cir. 1972, pre-FRE) (p. 883)
1. facts – Duffy convicted of driving car from FL to CA knowing it was stolen

i. had worked in FL body shop from which car disappeared

ii. Duffy claims hitchhiked to CA, didn’t know car had disappeared

iii. t-shirt found in suitcase in trunk with laundry mark “D-U-F”

iv. P does not offer shirt, cop just testifies about finding it

2. D objects – says must offer original b/c a writing

3. P responds – writing so simple that no risk of mistake (purpose of rule); t-shirt is primarily a chattel (secondarily a writing) and when 2 merge into one trial judge has discretion

4. holding – not error to admit
i. object is chattel AND writing, so trial judge has discretion how to treat, considering policies behind the Rule

ii. shirt only collateral evidence (not possession crime where failure ot produce article might prejudice the defense)

G. Meyers v. US (DC Cir. 1948, pre-FRE) (p. 891)
1. facts – Meyers accused of perjury in front of Congressional committee

i. P calls cmte chief counsel, Rogers to prove what Meyers said in committee (testifying from memory)

ii. but P does not give transcript to D b/c arguing privileged – later, after long trial, transcript admitted – D had reserved part of Rogers cross

2. D argues – transcript of proceedings should have been offered instead of Rogers’ testimony

3. holding – no error?

i. process kind of stinks under FRE 403

ii. note: Best Evidence Rule not really about producing best evidence b/c reliability of transcript never at issue

4. dissent (Prettyman) – rule outdated b/c of reliability of transcripts

H. Pool (5th Cir. 1981) (p. 870)
1. facts – 8 Ds convicted of conspiracy to import weed
i. DEA agent testified re: contents of phone call from “Chip” (D)
2. holding – not admiss. b/c not properly authenticated
i. convo was not recorded, agent had never met Chip, never made voice comparison – use of nickname not enough
ii. esp. considering clandestine operation
V. Opinion Evidence

A. Lay Opinion requirements, FRE 701
1. rationally based on perception of the witness

2. helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue

3. not based on scientific or technical knowledge (have to admit as expert)

4. Problem 9-B: The Watchful Neighbor (p. 608)
B. Expert Opinion, FRE 702-706
1. methods of qualifying an expert, FRE 104(a), 702
i. introduce resume into evidence

ii. ask witness questions to est. expertise

iii. other side might object and ask to voir dire the witness

a. can lead, like on cross

b. not usually in front of jury b/c prelim. Q of admiss.

c. offering side can then re-direct

2. bases of opinion testimony by experts, FRE 702
i. does not have to be admissible

ii. if of type “reasonably relied upon by experts in the particular field”

iii. otherwise inadmiss. will not come in unless probative value substantially outweighs prejudicial effect (reverse FRE 403)

3. opinion on ultimate issue, FRE 704
i. generally okay

ii. except “John Hinckley Rule”

a. in criminal case

b. expert witness testifying re: mental state/condition of D

c. cannot say whether D had mental state/condition constituting an element of the crime charged or a defense thereto

d. for trier of fact alone

4. court-appointed experts, FRE 706
i. both parties can cross-examine

ii. parties usually submit names to judge, sort this out before on stand (unless party still strongly objects and wants to make appellate record)

iii. compensation

a. indep. fund for criminal cases and 5th Am. takings cases

b. otherwise, parties split according to court order

5. 
Daubert v. Merrell Dow Pharmaceuticals (1993) (p. 631)

i. facts – mother suing parm. co., blaming Rx anti-nausea drug she took while pregnant for her child’s birth defects

ii. procedural history – 

a. D made motion for SJ under FRP 56

· claims no dispute of material fact b/c Ps can’t prove drug causes birth defects

· submit affidavit from doc, expert in “exposure to various chem. substances” who says no human study concluded drug caused birth defects

b. P responds

· affidavits from 8 docs who say can cause birth defects

· based on animal studies, chem. composition studies, reanalysis of previous published studies

c. D says P docs’ methods not “generally accepted” as reliable in the field, pre-FRE Frye test

d. P says Frye overruled by FRE 702, which is more liberal standard

e. District Ct, 9th Circuit used Frye
iii. holding
a. trial judge as “gatekeeper” to keep out junk science, tasked with assessing reliability

b. guidelines

· whether can be (and has been) tested

· if has been subject to peer review and publication

· known or potential rate of error

· general acceptance within the field

iv. dissent (Rehnquist, Stevens)

a. majority overreaches – should have remanded for lower courts to work out which tests are better

6. note: is Daubert wider or narrower than Frye?

i. more discretion for trial judge

ii. on Daubert facts, expansion, but maybe not always true

iii. maybe lets less in b/c “general acceptance” easier to meet b/c less specific

iv. some times of evidence don’t fit neatly into Daubert box (ex: syndrome)

7. Kumho Tire Company, Ltd. v. Carmichael (1998) (p. 642)

i. facts – tire blowout causes crash; battle of experts over whether blowout caused by manufacturing defect or misuse of tire

ii. holding – Daubert test still applies

a. emphasizes list not exhaustive, test should be flexible

8. Yates v. State (TX App. 2005) (handout)
i. facts – mom drowned kids in bathtub (trailer park, constantly having kids, tried to kill her self twice)

ii. procedural history
a. she pleads NG by reason of insanity

b. D offers 10 psychiatrists, 2 psychologists – say she doesn’t know right from wrong

· note: not admiss. under FRE 704, but admiss. under TX rules

c. P offers only 1 doc – says she can differentiate right from wrong

· says Law & Order episode with this plot had aired, where char. had gotten off by reason of insanity – others testified Yates a frequent watcher

· P uses Law & Order to cross-examine one of D’s experts, and in closing

d. turns out, there was no Law & Order episode

iii. holding – reversed and remanded

a. reversible error b/c material (only doc to say knew right from wrong; P used in closing stmt)

b. no evidence that doc intentionally lied

VI. Hearsay

A. Overview
1. is there an out-of-court statement?

i. are there levels of hearsay? (FRE 805)

2. what is the purpose of the offer?

3. any definitional/categorical exceptions apply?

4. is declarant available or unavailable?

i. if available, look to FRE 801, 803

ii. if unavailable, look to FRE 804

B. Definitions
1. hearsay = out-of-court statement offered to prove the truth of the matter asserted (FRE 801)

2. not admissible (FRE 802)

3. policy justifications for excluding hearsay
i. jury is unable to examine demeanor evidence of declarant

ii. other party is unable to cross-examine declarant

iii. possibility of mistake

C. Matters Assumed or Implied

1. Common Law

i. Wright v. Doe d. Tatham (Court of Exchequer 1837) (p. 110)

a. facts – Marsden made will leaving everything to his servant

· P, cousin and only living heir, challenges the will based on competency

· D offers, to prove competency, friend’s letter to Marsden asking him to handle biz

b. holding – hearsay (inadmiss)

· does not matter whether out-of-court declarant intended it to be a statement

· includes any statement offered to prove an inference was hearsay

ii. ex: fact that someone opened umbrella could be common law hearsay if used to prove it was raining

2. FRE 801

i. narrows definition

ii. declarant must have intended to make a statement or communicate something

iii. rule assumes that if speaker has time to think about it, speaker has time to lie; if it’s spontaneous, less likely a lie

iv. ex: imperatives not hearsay unless strong implication (ex: look at the red barn)

3. Problem 3-A: Three See a Robbery (p. 108)

i. Higgins charged with robbing bank

ii. Lissner testifies (offered to prove Higgins robbed the bank)

a. Plaintalk said, “Higgins is the one who did it” = hearsay (direct evidence)

b. Sirchev said, “Higgins went out of here carrying moneybags” = hearsay (circumstantial evidence)

c. Oblique said, “They ought to put Higgins in jail for this and throw away the key”

· not hearsay – could argue not proving truth of matter asserted, which is that Higgins should go to jail (strict constructionist view)

· could also argue FRE 403 or impermissible lay opinion under FRE 701

· hearsay – could argue proving truth of matter asserted b/c inference or implication is that Higgins robbed the bank

4. Problem 3-B: Kenworth and Maserati (p. 110)

i. facts – car accident

a. M’s view of intersection blocked by K

b. when K pulls fwd, M takes this to mean light is green and pulls into intersection

c. H hits M

ii. issue – K pulling forward is not hearsay

a. K not indenting to communicate anything by moving forward

b. arguably not even a statement

5. Cain v. George (5th Cir. 1969) (p. 117)

i. facts – parents sue (TX wrongful death, diversity case) after son died in hotel room of CO poisoning – parents claim CO from defective gas heater – hotel owner says from burning chair and clothes, which son left too close to heater

ii. alleged hearsay – hotel owner says previous guests from that room had not complained about the heater

a. out-of-court statement = silence of previous guests

b. purpose of the offer = prove whether owners had notice of problem (not for truth?); how heater had acted in the past (for truth?)

iii. holding – admiss., not hearsay

a. not dependent upon veracity or competency of other persons

b. but note: policies behind hearsay might argue is b/c no way to examine whether previous guests had other motives for not complaining

6. US v. Check (2d Cir. 1978) (p. 119)

i. facts – Check convicted of possessing cocaine; Spinelli (undercover agent) using informant Cali, but Cali will not testify

a. P elicits facts from whole convo by asking Spinelli about his half of convo

b. judge ruled not hearsay even though remarked “seems to be weaving the 2 halves of the convo together”

ii. holding – testimony inadmiss.

a. indirect hearsay, mere conduit for hearsay evidence

b. policy dangers still present

c. note: even testimony as to his own out-of-court stmts is hearsay, but courts tend to allow this

7. US v. Pacelli (2d Cir. 1974, pre-FRE) (p. 142)

i. facts – grand jury witness murdered after indictment; Pacelli charged with conspiracy to interfere with the const. rights of others

a. Lipsky testified that Pacelli’s wife and friends had convo after his arrest

· about how murder had been bungled

· offering Lipsky money to get out of town

b. statements imply that knew Pacelli did the murder

ii. holding – inadmiss. hearsay, remands for new trial

a. cross-exam might have revealed a non-Pacelli, unreliable source of info

b. declarants may not have intended to communicate that Pacelli committed the murder

c. although implied (rather than express) might be more reliable, there is added danger of misinterpretation

iii. dissent – not reversible error b/c Lipsky’s testimony minor part of case

8. US v. Reynolds (3d Cir. 1983) (Note 3, p. 145)

i. facts – Reynolds and Parran charged with conspiracy to defraud govt for cashing other people’s unemployment checks

a. Reynolds arrested, Parran approached and Reynolds said, “I didn’t tell them anything about you!”

ii. P argued – not offered for truth b/c Parran’s guilt to asserted

iii. holding – inadmiss. hearsay b/c probative value depends on truth of assumed fact

9. Krulewitch (Note 3, p. 145)

i. facts – Kay and D #2 convicted of transporting woman across state lines for immoral purposes

a. transported woman said that D#2 told her, “let’s take the blame for this b/c Kay couldn’t handle it”

ii. holding – inadmiss. b/c plainly implies Kay is guilty

a. stmt is hearsay when offered to prove something assumed by the speaker

D. 
Hearsay within Hearsay, FRE 805
1. need exception for each level

E. Exclusions vs. Exceptions

1. “excepted” statement has more weighty status b/c is more reliable

2. just to get objections out of court, make things easier

3. FRE not well written b/c doesn’t distinguish well btwn the 2

F. Common Non-hearsay Categories (exclusions)

1. impeachment by prior inconsistent statement

i. not hearsay because not offered to prove truth of matter asserted

ii. doesn’t matter which is true, merely show inconsistency

iii. Problem 3-C (p. 124)

a. facts – bystander testifying about accident, “blue car ran the red light”

b. alleged hearsay – on cross, D asks bystander about convo with insurance adjuster, where bystander said blue car had light in its favor

c. answer – not hearsay b/c doesn’t matter which one is true, so not offered to prove the truth of the matter asserted

· if admitted, other side can ask for limiting instruction (FRE 105) or argue 403

2. verbal act doctrine

i. words that are of legal consequence

ii. policy: not likely to be uttered lightly because have legal effect

iii. Problem 3-E (p. 125)

a. facts – Lord leasing farm to Cartwright for 40% of crop

· Cartwright borrows money from Bank, using part of crop as security

· Cartwright defaults and Bank takes/sells corn in double crib

· Lord sues Bank for conversion, says corn belonged to him

b. alleged hearsay – Lord testifies: Cartwright pointed to double crib and said that was Lord’s share

· out-of-court statement = “that double crib belongs to you”

· purpose of the offer = show that double crib belonged to Lord

c. answer – not hearsay

· words legally transfer title (“a word of gift”)
3. verbal object

i. statement and object merged together

ii. chattel OR no declarant

iii. Duffy (supra in Best Evidence Rule)

iv. Problem 3-G (p. 126)

a. facts – matchbook with “Eagles Bar” printed on it; introduced to prove owner had been to Eagle’s Bar

b. out-of-court statement = “I am from Eagles Bar”

· but who is declarant?

· possessor, bar owner, matchbook designer, manufacturer

4. effect on the hearer

i. not offered to prove truth of the matter asserted, just effect on hearer

ii. hearer’s response/reliance must be relevant

iii. Problem 3-F (p. 126)

a. facts – Jack smells gas leak, Joe shows up (uncalled) and says he works for Interstate Gas; Jack takes Joe to leak; Joe lights cigarette and Jack injured in resulting explosion

· Jack sues Interstate for negligence

· Interstate defends w/ contributory negligence b/c says Jack shouldn’t have gone so close to suspected gas leak

b. alleged hearsay – Joe’s statement, “I’m from Interstate Gas”

· if purpose of the offer = show he worked for Interstate (hearsay)

· if purpose of offer = show Jack reas. relied on Joe’s judgment to go near leak b/c thought he worked for Interstate (not hearsay)

5. circumstantial evidence of state of mind

i. must be circumstantial, not direct
ii. Problem 3-H (p. 128)

a. facts – spousal wrongful death action, suing for lost companionship and support

b. alleged hearsay – passage from dead wife’s will, “I limit my bequest to Ira to $1, which is more than he deserves.”

c. answer – not hearsay

· circum. evidence of dead wife’s state of mind

· purpose of the offer = show hubby didn’t have reas. expectation fo companionship and $$ support

6. circumstantial evidence of memory/belief

i. must be circumstantial, not direct
a. ex: in Problem 3-I, victim saying “I remember being in the room” would be direct, not circum.

ii. Problem 3-I: Papier-Mache Man (p. 128)

a. facts – sexual assault on minor; only Q is who did it, not whether it happened

· 1st cop relates how victim describes room where she was attacked

· 2nd cop (sequestered) describes room where defendant lives

b. answer – not hearsay

· out-of-court-statement = victim’s description of the room

· purpose of the offer = show victim had memory of this room, that she had been there

· but note: most be true in order to have probative value

G. Exceptions if Declarant is Testifying & Subject to Cross-Exam, Rule 801(d)(1)

1. Declarant must be

i. present to testify at trial

ii. subject to cross-examination concerning the statement

a. loss of memory (making statement, content of statement) might mean 

· not subject to cross-exam OR

· not making inconsistent statements

2. FRE 801(d)(1)(A) Prior Inconsistent Statements

i. note: different than impeachment by prior inconsistent statement b/c want to use statement for matter asserted

ii. statement must

a. be inconsistent with declarant’s testimony

b. have been given under oath, subject to penalty of perjury

· trial, hearing, other proceeding (incl. grand jury)

· deposition

c. note: don’t need prior opportunity to cross-examine; at trial is enough

iii. State v. Smith (WA 1982) (p. 157)

a. facts – Rachel Conlon assaulted in hotel room by a man

· Conlon filed a report, naming Smith as attacker

· form provided by police, had Miranda warnings on it

· she wrote, detective signed as witness

· made notarized affidavit under oath

b. procedural history
· P calls her, she flips on the stand

· says Gomez attacked her

· evid. indicates Smith was her pimp

· P uses stmt for impeachment + substantive (only thing to ID Smith)

· trial judge admits

c. D argues – cannot use substantively b/c this stmt doesn’t fit WA Rule 801(d)(1)(A)

d. holding – admissible

· accepts this as a “proceeding”

· looks to leg. history of FRE (identical to WA rule) – compromise btwn House and AC

· case law – notes some fed courts would exclude all affidavits made to investigating officials as substantive evid. (but also that this stmt more reliable)

· case-by-case approach, examining reliability (purpose of rule)

· but note: many courts will not accept a stationhouse interview

3. FRE 801(d)(1)(B) Prior Consistent Statements

i. use to rehab witness from impeachment thru bias

a. “used to rebut an express/implied charge against the declarant of recent fabrication or improper influence or motive”

ii. note: rule is allowing substantive use b/c “not hearsay”

iii. Tome v. US (1995) (p. 167)

a. facts – Tome allegedly assaulted daughter A.T. (age 4) while parents were divorced with father given primary physical custody

b. procedural history – A.T. testified (haltingly)

· some leading Qs (could probs argue necess. under FRE 611(c)

· during cross, D suggests A.T. motivated by desire to live with her mother (impeachment thru bias)

· govt calls 6 witnesses (social worker, mother, babysitter, 3 docs) to repeat A.T.’s prior statements describing alleged sexual abuse

· P claims using them to rehab from impeachment

· but also needs for substance b/c burden of proof

c. holding (Kennedy) – inadmiss.

· can only use to rehab if stmts from before alleged bias arose

· common law requirement imported into FRE

· relies heavily on ACN

· general purpose to adhere to common law unless express provision to contrary

· ACN silent on this so must’ve intended to stick to common law

· here, stmts were probative on central Q of assault, but not on whether A.T. would fabricate (and govt not really using them for that purpose)

· suggests (but doesn’t hold) that, in child assault cases, catchall exception might let these in

d. concurrence (Scalia)

· stresses ACN only “persuasive” not binding

· but still says persuasive force suffices here

e. dissenters (Breyer, Rehnquist, O’Connor, Thomas)

· plain language

· hearsay is concerned with reliability, not probative value

· timing does not affect reliability, jury confusion

· plus, post-motive stmts might be probative for this, common law rule not as uniform as majority suggests

· jury has trouble distinguishing btwn impeachment/substantive use (maybe why AC just allowed this to be used substantively)

4. FRE 801(d)(1)(C) Prior Identification

i. State v. Motta (Hawaii 1983, non-FRE) (p. 177)

a. facts – victim robbed; soon after, meets with police sketch artist who makes drawing according to description

b. procedural history
· drawing introduced as evidence to ID the D as robber

· D objects, says drawing hearsay

c. holding – admiss. under HI equivalent of 801(d)(1)(C)

· wider exception than res gestae (common law equivalent of excited utterance) because not as immediate

· rule allows statement to be used substantively, not just for impeachment

· victim is the declarant, not the sketch artist (FRE 805)

d. note: other approaches courts have taken to admit police sketches

· sketch is chattel, not hearsay b/c not a statement

· common law hearsay exception, res gestae, allowed b/c made soon after victim saw suspect and assumed to be more reliable b/c of short tiem period

5. FRE 801(d)(2) Admissions by a Party Opponent

i. (d)(2)(A) Individual Admissions

a. party’s own statement

b. admitted against the party

· but note: doesn’t have to have been against party’s interest at time statement made

c. note: perhaps an exception if incapacitated (drunk, injured, asleep)

d. “Bruton Doctrine”: Bruton (1968, pre-FRE) (p. 187)

· facts – Bruton and Evans charged with robbing post office

· postal inspector testifies Evans confessed, “Bruton and I committed the robbery”

· procedural history – judge admits confession

· but instructs jury (FRE 105) that can only be used against Evans

· both are convicted, 8th Cir. reverses

· holding – confession inadmiss.

· admiss. against Evans, but not against Bruton

· jury instruction not sufficient to sanitize in this area

· redaction as possibility (but, in single trial with 2 Ds, might not work, ex: “he said [blank] and he did it”)

· separate trials might be necessary (but advantage for person who goes 2nd, saving $$ and time)

· note: not applicable in a bench trial

ii. (d)(2)(B) Adopted Admissions

a. statement of which party has manifested an adoption of belief in its truth

· note: always drags another statement behind it
b. tacit admissions, i.e. silence

· stronger the expectation one would speak up in circumstances, the less other evid. you need to reinforce

c. US v. Hoosier (6th Cir. 1976) (p. 193)

· facts – Hoosier convicted of armed robbery of bank, IDed by several witnesses; Rogers testifies that: 

· Hoosier had told him about plan to rob bank

· on day of robbery, saw Hoosier and gf with lots of jewelry and gf said, “this is nothing, we’ve got sacks of money” – Hoosier said nothing

· D argues – gf’s statements and Hoosier’s silence inadmiss. hearsay

· holding – affirms conviction

· analyzes “under the total circumstances”

· if innocent, probable behavior would have been to deny, so silence is same as adopted admission

· although implies Hoosier’s silence & presence enough, also lots of other damning evidence here (ex: previous plan to rob it)

· note: if Hoosier had said “you moron!” instead of staying silent? could still argue a failure to deny therefore an adoption

d. Doyle v. Ohio (1976) (p. 195) (post-arrest, post-Miranda silence)

· facts – Doyle and Wood convicted of selling weed to informant

· informant approached cops, said he needed $1750 to stage buy of weed from Doyle and Wood; cops give him $1320

· informant next to Wood’s car, hands Wood money and gets in car to drive away; Wood follows him in car

· Wood and Doyle arrested, given Miranda warnings and remain silent

· procedural history
· at trial, P claims informant too weed and gave Wood money, Wood following him when discovered he was short-changed

· D claims Wood trying to buy weed, had originally asked for 10 lbs but at side said only wanted 2 lbs (note: no intent to distribute) => informant got mad and threw $$ back in Wood’s car

· D impeaches agent thru sensory perception (didn’t see exactly what happened), prior inconsistent statement (didn’t’ write in report that saw Wood hand informant package thru car window)

· P impeaches Wood thru prior inconsistent statement – why didn’t Wood ever tell cops his version of story?

· holding – violation of DP to use post-Miranda silence for impeachment

· State says necessity, otherwise Ds would able to continually change story as case unfolds (note: only wants for impeachment, not substantive; but would 105 be sufficient?)

iii. (d)(2)(C)-(D) Agent’s Statements

a. authorized by party to make statement concerning the subj.

b. agent of party speaking on matter within scope of agency or employment, made during existence of relationship

· note: need more evidence than just stmt. to prove agency relationship and scope thereof

c. general (ex: press secretary) vs. specific (ex: lawyer) authority

d. not every employee can speak for corp. – fact that is in-house doesn’t mean an admission, must have authority

e. govt agent admissions often narrower(pg. 203)

· limited b/c

· agents cannot bind the sovereign

· do not have similar personal stake as private employees

· massive bureaucracy means employee’s authority (rather than just scope of employment) is important

· ex: limited municipal liability under §1983

· some modern decisions widen

· DOJ can be govt’s agent for purposes of criminal case

· nothing in FRE indicates intent to exempt govt

f. Mahlandt v. Wild Canid Survival Ctr. (8th Cir. 1978) (p. 203)

· facts – Poos (employee of Ctr.) keeping wolf Sophie at his house

· Sophie chained up behind 5-ft. fence (day before had attacked yapping beagle)

· Mom neighbor sent 3-yr-old son, Daniel Mahlandt, to adjoining street to get his brother; she went back into house to get car keys

· Daniel ends up in wolf enclosure

· teenage Clarke Poos pull wolf away and take Daniel inside house

· Mom testifies Clarke said, “A wolf got Danny and he’s dying” but Clarke denies saying that

· Poos comes home, neighbors tell him what happened

· alleged hearsay
	Statements
	v. Poos
	v. Center

	Poos’ note to boss (“Sophie bit a child that came in our back yard”)
	admiss. b/c

--adoption of neighbor’s statements

--his own stmt. – does not req. personal knowledge
	admiss. b/c

--agent acting w/in scope

--but Poos not specifically auth. to make stmt. on this subj.

	Poos’ statement to boss (“Sophie bit a child”)
	(same as above)
	(same as above)

	abstract of mtg minutes (legal aspects of “Sophie biting the child”)
	not admiss. b/c

--not his own statement

--corp. is not an agent of him, he’s an agent of corp.
	admiss. b/c

--agent admission b/c board of directors speaks for corp.


· holding
· personal knowledge not necess. for adopted admission b/c policy behind FRE is not that more reliable, is that you adopted it regardless of reliability

· but note: on cross, can bring out fact that Poos has no personal knowledge b/c this is weight/credibility

· but OK that trial judge excluded corp. mins under FRE 403

· limited admiss. (only against Ctr., not Poos)

· repetitive

· low probative value

· distinguishes from FRE 805 situation – but note: a linguistic technicality? 

iv. (d)(2)(E) Co-conspirators admissions

a. made by co-conspirator

b. during the course of 

c. and in furtherance of the conspiracy

d. note: do NOT have to be charged with conspiracy, and can use in civil

e. note: still Q of when the conspiracy ends – a conspiracy to cover up?

f. Bourjaily v. US (1987) (p. 212) superseded by FRE am.
· facts – informant sets up drug buy with Lonardo & Lonardo’s “gentleman friend”

· Lonardo and Bourjaily show up for meeting

· alleged hearsay – Lonadro’s stmts. re: friend

· P argues – Bourjaily and Lonardo in conspiracy to buy drugs, so these are statements of co-conspirator

· D argues – must have indep. evidence of conspiracy, otherwise “bootstrapping” (hearsay letting itself in) – this is common law rule, FRE did not intend to disturbt

· holding – do not necessarily need indep. evidence of conspiracy

· here, FRE overrules common law – but see Tome (common law bias impeachment time req. imported)

· but does not decide whether this stmt. alone is sufficient b/c here there is other evidence to support conspiracy (i.e., Bourjaily showing up with the $$)

g. FRE 801 amended to require indep. evid. of conspiracy

· contents of stmt. shall be considered but are not alone sufficient to establish

· (C) declarant’s authority; (D) agency/employment relationship and scope thereof

· (E) existence of conspiracy and participation therein of declarant and party against whom stmt. offered

H. Exceptions regardless of declarant’s availability

1. policy justifications
i. (1), (2), (3) => more reliable b/c declarant doesn’t have time to lie (despite psych. studies that show people act irrationally under stress)
2. FRE 803(1): present sense impression
i. stmt describing or explaining
ii. an event or condition
iii. made while the declarant is perceiving it, or immediately after
iv. Nuttal v. Reading Co. (3d Cir. 1956, pre-FRE) (p. 221)

a. facts – widow of RR worker suing RR under fed law, claiming RR made hubby work even though too sick

· affidavits from Fireman and Conductor (part of RR’s internal investigation, would be admiss. under FRE)

· testimony by Fireman about remarks hubby made at train yard on day of death

· testimony by widow about hubby’s phone convo with RR boss

· hubby: “I’m very sick”; “I can’t come to work today, I don’t feel I can” – neither of these offered for truth, that hubby sick; offered to prove RR had notice

· hubby: “but, boss, why are you forcing me to come to work the way I feel?” – this is offered for its truth

b. holding – admiss. as present-sense impression

· hubby recounting event (boss telling him to come to work) as it was happening

· what’s the statement? interrogatory, so an implied stmt

· court says could not use state-of-mind exception b/c not being used to prove how hubby felt, obvious that he felt forced

c. note: analyze using 805?

· boss: “you must come to work”

· not offered for truth – effect on the hearer; no truth asserted b/c an imperative

· verbal act doctrine – an order from boss has legal effect

· agent admission (of RR) – within scope of boss’s duties

· hubby: “why are you forcing me to come to work?”
3. FRE 803(2): excited utterance
i. stmt relating to a startling event or condition

ii. made while declarant under the stress of excitement

iii. caused by the event or condition

4. FRE 803(3): state of mind: then-existing mental, emotional physical
i. stmt of declarant’s then-existing (at time of stmt)
ii. state of mind, emotion, sensation, or physical condition
a. such as intent, plan, motive, design, mental feeling, pain, or bodily health
b. but NOT including a statement of memory or belief to prove the fact remembered or believed, unless relates to
· execution, revocation, identification, or terms of declarant’s will

iii. 
can use to prove – state of mind (at issue) OR subsequent act (Hillmon)

a. Hillmon Doctrine (1892, pre-FRE) (p. 242) – using to prove declarant’s subsequent behavior
· facts – wife trying to cash missing hubby’s life insurance policy
· hubby took out 3 policies before disappearing
· dead body found at Crooked Creek
· hubby’s friend, Brown, testified that accidentally shot Hillmon at Crooked Creek
· Brown, in earlier affidavit, said that dead body = Walter (Brown and Hillmon planned to defraud insurance co.)
· alleged hearsay – 3 letters from Walter to fiancé saying he was going to Crooked Creek with Hillmon

· holding – letters admiss.

· can use declarant’s state of mind inferentially to prove other matters which are at issue (not just state of mind itself) 
· here, letters make it more likely Walter went to Crooked Creek b/c show had intent to

· P can still argue weight/relevance

· note: not offered to prove that Hillmon went to Crooked Creek, this was undisputed

b. Pheaster (9th Cir. 1976) (p. 245) – using to prove another’s (not declarant’s) subsequent behavior
· facts – Adell kidnapped; D charged with kidnap/murder
· alleged hearsay – Adell’s stmt to friends that he was going to meet D in parking lot on that night
· trial court admits under Hillmon doctrine
· holding – not error to admit
· different than Hillmon b/c Adell’s stmt being use to prove what the defendant (not what Adell) did
· case law – most courts allow, but prudential considerations
· declarant should be dead/unavailable
· testimony concerning his stmts should be relevant and be highly trustworthy
· should be other evid. indicating D’s guilt
· ACN says Hillmon undisturbed, but restricted to only using stmts to prove declarant’s future conduct, not other’s future conduct
5. FRE 803(4): statements for the purpose of medical diagnosis/treatment
i. main test = purpose
ii. can be part of a chain, doesn’t have to be TO a medical professional
a. ex: Good Samaritan reporting to someone else
iii. doesn’t have to be BY injured person
iv. usually does NOT include statements of fault
v. policy justifications
a. theory that more reliable, have incentive to tell the truth for accurate diagnosis/treatment, won’t be made casually
vi. child abuse exception (some jur.)
a. assumption that young kids less likely to lie
b. necessity b/c victim and perp. might be only ones that know (done in secret)
c. Blake v. State (Wyo. 1997) (p. 253) (no exception in this jur.)
6. 
FRE 803(5): past recollection recorded
i. memo or record

a. normally a written doc

b. something created by witness

ii. concerning matter 

a. about which witness once had knowledge

b. but now has insufficient recollection to enable witness to testify fully and accurately

iii. shown to have been

a. made or adopted by the witness

b. when the matter was fresh in the witness’ memory

c. and to reflect that knowledge correctly

iv. if offered by adverse party => admiss.

v. if offered by non-adverse party => inadmiss., may only be read

a. policy: paper supposed to be substitute, but in reality can buttress and be more convincing than oral testimony

b. in some states, admiss. if offered by either party (but some also require 1st try to refresh recollection)

vi. Ohio v. Scott (Ohio 1972, non-FRE) (p. 261)

a. facts – Scott shot Lee when opened door to investigate a noise

· Lee’s guest fled house to chase Scott

· police pursued, Scott shot at them

b. alleged hearsay – Scott talked to GF shortly after

· GF writes down stmt about what Scott said (“I shot somebody and wrecked a car”) and gave it to police

· on stand, GF claims she can’t remember exactly what Scott said, just “something about somebody being shot”

· P enters stmt as past recollection recorded

c. holding – declares past-recollection-recorded as common law exception

d. dissent
· foundation not laid b/c GF’s testimony ambiguous as to whether she remembered

· this goes further than FRE b/c jury can take back to delib. when offered by either party

vii. contrast with present recollection refreshed
a. not a hearsay exception
b. don’t enter into evidence, mark as an exhibit (avoiding hearsay issue)
c. if show to witness, assumption that witness now testifying from memory, not the written doc
· but arg. that coaching the witness or increasing believability to jury b/c written down

d. doesn’t have to be witness’s own recorded recollection

· doesn’t matter if witness has never seen before, or if witness cannot vouch for its accuracy
e. Baker v. State (Md. App. 1977) (p. 489)

· witness’s recollection refreshed by report not authored by him

· trial court doesn’t allow b/c not his own report, not his personal knowledge

· lawyer clarifies doesn’t want witness t read report aloud, just refresh (counsel makes his record)

· holding – app. ct. says error not to let him read
· required to be own stmt for past recollection recorded
· but not for present recollection refreshed
	past recollection recorded
	present recollection refreshed

	--admiss. substantively
	--can just have witness review

	--must be witness’s own stmt
	--can be anybody’s stmt


7. FRE 803(6): records of regularly conducted activity

i. memo, report, record, data compilation in any form

ii. of acts, events, conditions, opinions, or diagnoses

iii. made at/near the time

iv. by/from info transmitted by a person with knowledge

a. rule collapses levels, as long as all employees in chain had duty to report (i.e., working for co.)
v. if kept in the course of regularly conducted biz activity

a. “business” includes biz, institution, ass’n, profession, occupation, etc. whether or not for-profit
vi. as shown by 

a. testimony of custodian/other qual. witness

· representative of co., like prez
b. or cert. that complies with FRE 902(11) or 902(12)
· certified domestic/foreign records of regularly conducted activity
c. or statute permitting cert.

vii. UNLESS source of info/method/circum. of preparation indicate lack of trusthworthiness

viii. Petrocelli v. Gallison (1st Cir. 1982) (p. 268)

a. facts – medical malpractice suit after hernia operation

· after 1st surgery, P complaining of groin pain

· P’s wife called doc D, who said, “I could give him Darvon, but it is not going to do anything because I cut a nerve. What do you expect?”

· note: this stmt is admiss. as party-opponent admission

· 2nd doc performed new surgery, wrote in report: “during the course of [1st] surgical procedure, the left ilioinginal nerve was severed”

b. alleged hearsay – 2nd doc’s hospital report

· P argues biz record exception

· trial court excluded

c. holding – not error to exclude

· unclear whether info in report came from 2nd doc or wife/P

· doesn’t list symptoms/observations doc would’ve based on

· would only be biz record if 2nd doc’s diagnosis

· b/c has to be part of biz routine in which he’s a regular participant – duty to report to record-keeper

· could have been admitted as stmt for purpose of med diagnosis (FRE 803(4)) – but P’s lawyer didn’t want this 

· b/c wanted jury to think came from 2nd doc rather than wife/P (adds a 2nd diagnosis, rather than just bolsters her testimony that 1st doc said so)

d. note: could also analyze as levels of hearsay (FRE 805)

· 2nd doc’s report: “hubby said nerve cut” – biz records

· hubby: “my wife said 1st doc said he cut a nerve” – stmts for purpose of med diagnosis

· wife: “1st doc said he cut a nerve” – present sense impression

· 1st doc: “I cut a nerve” – admission by party-opponent

ix. Norcon, Inc. v. Kotowski (AL 1999) (p. 273)

a. facts – woman working on Exxon oil spill sues for sexual harassment

· Exxon hired Veco (as GC) who hired Purcell (as SC; security, rules) and Norcon (as SC; other services)

· Kotowski (P), Norcon employee, accuses Posehn, her supervisor, of harassing her

b. alleged hearsay – 3-page memo from Purcell investigator to boss

· people told investigator that Posehn had women over, drank

· Coyle told Flechsing (who told investigator) that Posehn was swapping sex for employment favors

c. P argues – admiss. as biz record; plus Coyle & Flesching stmts are admissions of party opponent (Norcon employees)

d. D argues – double/triple hearsay; special (one-time) investigation

e. holding – memo admiss. as business record

· Coyle & Flesching

· are agents of Norcon

· had duty, as Norcon employees, to report alcohol/sexual activities, especially b/c of investigation

· policy: doesn’t want to create disincentive for co. to undertake these investigations

x. Mahlandt (supra in Admissions)

a. board meeting minutes a biz record?

b. no b/c Clarke => Poos => Prez

· Clarke doesn’t have duty to report, breaks the chain

8. FRE 803(7): absence of entry in records kept in accordance with (6)
i. ex: security videotape of bldg, absence of record showing D entered bldg to prove it never happened

9. FRE 803(8): public records/vital statistics

i. records, reports, stmts, or data compilations, in any form

ii. of public offices or agencies

iii. setting forth

a. (A) activities of office/agency

b. (B) matters observed

· pursuant to duty imposed by law

· as to which matters there was a duty to report

· excluding – in criminal cases – matters observed by police officers and other law enforcement personnel

· policy: confrontation clause (Congress, S.Ct. as since cut back); skepticism of reports from “over-zealous” police

c. (C) factual findings

· in civil actions AND against govt. in criminal cases

· govt can use against D, working in concert w/ (B)

· resulting from an investigation

· unless the sources of info or other circum. indicate lack of trustworthiness

iv. US v. Oates (2d Cir. 1977) (p. 285)

a. facts – Oates convicted of heroin possession w/ intent to distribute and conspiracy

· Weinberg (retired chemist, does occasional govt work) analyzed specimen found on Oates, says it’s heroin

· makes handwritten worksheet and official report

b. procedural history
· Weinberg sick on day of trial, cannot testify

· P calls Harrington (another chemist familiar w/lab procedures and recognizes Weinberg’s handwriting) to authenticate report

· D argues report inadmiss. b/c matter observed by law enforce. personnel under (B), which cannot be used in criminal case

· P argues admiss. under (A) or as biz record and that science is objective, not with enforcement purpose in mind

· court admits

c. holding – error to admit b/c chemist is law enforce. personnel

· important part of prosecutorial effort

· expected to know about est. location of drugs at all times

· almost always testifies

· mentally associate themselves with law enforcement

· can’t use biz record to get around policy/legislative intent of (B)

d. note: every court would agree, some would say chemists are neutral scientists, not law enforcement personnel

10. FRE 803(9): records of vital statistics
i. birth, death, etc.

ii. sometimes a problem if older, when midwives delivered at home
11. FRE 803(10): absence of public record or entry
i. must be something public office would normally record

ii. ex: absence of marriage record

iii. file an affidavit that made diligent search and there’s none

12. FRE 803(11): records of religious organizations
i. facts of personal or family history

ii. includes mosques, churches, synagogues, orgs., etc.

a. note: how far do you take this?

iii. policy
a. churches operate in regular fashion like a biz

b. have history of recording things even further back than govt

c. solemnity (respect of believers) means docs not made lightly (like verbal act)

d. serves declarant’s econ interests to be truthful (things like legitimacy used to affect property rights, and still do if you die intestate)

e. psych. theory that people don’t like about their personal history

13. FRE 803(12): marriage, baptismal and similar certificates

i. maker performed ceremony or sacrament (ex: marriage, ordination)

ii. and was so authorized (ex: clergyman, public official)

14. FRE 803(13): family records
i. stmts of fact

ii. concerning personal or family history

iii. contained in

a. family Bibles

b. genealogies, charts

c. engravings on rings

d. inscriptions on family portraits

e. engravings on urns, crypts, tombstones
f. or the like
15. FRE 803(14): records OF docs affecting an interest in property
i. as proof of

a. the content of the original recorded docs

b. and its execution

c. and delivery by each person by whom it purports to have been executed

ii. IF

a. the record is a record of public office

b. and an applicable (recording) statute authorizes the recording of docs of that kind in that office

· collapsing hearsay levels (doc one level, record another)

16. FRE 803(15): statements IN docs affecting an interest in property
i. stmt in a doc

ii. purporting to establish or affect an interest in property

iii. if the matter stated was relevant to the purpose of the doc

iv. UNLESS dealings with the property, since the doc was made have been inconsistent with the truth of the statement or the purport of the document (adverse possession)
17. FRE 803(16): statements in ancient docs
i. 20 years or more old

ii. authenticity of which is established

a. see FRE 901 (looser standard for ancient docs)

· in such condition as to create no suspicion concerning its authenticity

· was in a place where it, if authentic, would be likely to be

· has been existence 20 years or more

iii. can be used to prove any fact in the document

18. FRE 803(17): market reports, commercial publications
i. market quotations, tabulations, lists, directories, or other published compilations

ii. generally relied upon by public OR by persons in particular occupations

iii. policy – considered more reliable b/c otherwise people wouldn’t rely on

19. FRE 803(18): learned treatises
i. to extent

a. called to attention of an expert witness upon cross-exam

b. or relied upon by the expert witness in direct

ii. stmts contained in

a. published treaties, periodicals, pamphlets

b. on subject of history, medicine, or other science or art

iii. established as reliable authority by

a. testimony/admission of witness

b. other expert testimony

c. judicial notice

iv. may be read into evidence, but not received as an exhibit
20. FRE 803(19): reputation concerning personal or family history
i. among members of person’s family by blood, adoption or marriage

ii. or among a person’s associates

iii. or in the community

21. FRE 803(20): reputation concerning boundaries/general history
i. reputation in a community

a. arising before the controversy

b. as to boundaries of or customs affecting lands in the community

ii. and reputation as to 

a. events of general history 

b. important to the community or State or nation in which located

22. FRE 803(21): reputation as to character
i. among associates or in the community

ii. broadly – tendencies, attitudes, behaviors

iii. does not require personal knowledge, only requires you’ve heard of

iv. but see FRE 404
23. FRE 803(22): judgment of previous conviction
i. declarant = court (saying you did something)

ii. can enter if adjudicated guilty or pled guilty (not nolo contendere)

a. crime punishable by death or imprisonment of more than 1 year

b. fact essential to the judgment

c. only against the accused

iii. pending appeal does not affect admiss.

iv. but note FRE 404(b) (of person); FRE 609 (of witness)

24. 
FRE 803(23): judgment as to person, family, or general history or boundaries

i. judgments as proof of matters of

a. personal, family, or general history

b. or boundaries

ii. essential to the judgment

iii. if the same would be provable by evidence of reputation

25. FRE 807: residual/catchall exception
i. something not specifically covered by 803/804

ii. but has equivalent guarantees of trustworthiness

iii. and court determines

a. evidence of material fact

b. more probative on point than any other evidence procured thru reasonable efforts

c. general interests of justice served

iv. must be disclosed to adverse party sufficiently in advance of trial

I. FRE 804: Hearsay Exceptions if Declarant is Unavailable

1. FRE 804(a): definition of unavailability

i. declarant is unavailable IF:

a. court has exempted from testifying b/c of privilege

b. persists in refusing to testify despite court order

c. testifies to lack of memory on subject matter

d. cannot testify b/c of death or physical/mental illness

e. proponent of “hearsay” has been unable to make them appear by subpoena or other reasonable means

ii. declarant is NOT unavailable IF:

a. unavail. due to procurement or wrongdoing of proponent
b. for the purpose of preventing the witness from attending or testifying

c. note: FRE unavailability vs. Confrontation Clause unavailability

2. FRE 804(b)(1): former testimony

i. given at 

a. another hearing of the same or a different proceeding

b. a deposition

ii. if party against whom now offered

a. (or predecessor in interest, if app. in civil case)

iii. had opportunity and similar motive to develop the testimony by direct, cross, or re-direct

iv. Barber v. Page (1968) (p. 299)

a. facts – Barber & Woods charged with armed robbery in OK ct.
· preliminary hearing to determine probable cause

· Parks had represented both

· Woods flips, testifies and incriminates Barber

· Parks does not cross-examine

· note: burden is on P in these hearings, so D often says nothing

· also maybe b/c knows privileged info from when Woods was his client

· at trial, P introduces transcript of Woods’ testimony

· P argues – Woods unavailable b/c in fed prison (and this is state case)

· Barber convicted, files federal habeas petition

b. holding – reverses conviction

· note: Constitution, not just FRE interp (b/c state court)

· state must establish unavailability and make effort to get witness

· confrontation = trial right

· Barber did not waive b/c in prelim hearing wouldn’t have expected him to cross-examine in this context

· plus, even if had cross-examined, would also have right to have jury hear testimony and examine witness’s demeanor

3. FRE 804(b)(2): dying declarations

i. in prosecution for homicide OR civil action
a. not other criminal cases
b. policy: Confrontation Clause concerns; but necessity overwhelms in homicide cases
ii. made while believing that the declarant’s death was imminent
a. doesn’t matter if declarant actually died, just must be unavail.

b. preponderance of the evidence standard (Boujaily)

iii. concerning the cause or circumstances of what the declarant believed to be impending death
a. does not depend on what use you put the stmt.

b. ex: “hold me, darling, for a little while” is not about cause even if using to prove “darling” did not cause her death

iv. note: almost every dying declaration is also an excited utterance

4. FRE 804(b)(3): statements against interest

i. at the time of its making

a. so far contrary to the declarant’s pecuniary or proprietary interest

b. OR so far tending to subj. the declarant to civil/crim. liability

c. OR render invalid a claim by the declarant against another

ii. that a reasonable person in the declarant’s position wouldn’t have made the stmt. unless believing it to be true

iii. declarant need not be a party

iv. Williamson v. US (1994) (p. 318)

a. facts – Harris pulled over for weaving, drugs found in his car

· tells police was shipping drugs for Williamson

· issue: is this against his interest?

· refuses to testify or record his stmt (so unavail.)

· other evid. connecting Harris & Williamson

· both names on rental car agmt.

· hearsay? signatures = admissions of party opponent or agent; contract = a biz record

· luggage containing cocaine had Williamson’s sis’s initials

· envelop in glove compartment addressed to Williamson and had receipt with GF’s address

b. holding (O’Connor) – stmt can be broken up, some parts in his interest and some not

c. concurrence (Ginsburg) – entire stmt is in his interest; whole time is currying favor with the govt; strong incentive to lie so policy should keep out

d. concurrence (Kennedy) – reading Rule his way eviscerates it

5. FRE 804(4): statement of personal or family history

i. birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, marriage, ancestry, or other similar fact

ii. OR stmt concerning the foregoing matters and death of another person if

a. related to the other by blood, adoption or marriage

b. OR was so intimately associated with the other’s family as to have accurate info

iii. unlike FRE 803 exceptions, does not have to do w/ reputation
6. 
FRE 804(b)(6): forfeiture by wrongdoing

i. offered against party
ii. that has engage or acquiesced in wrongdoing that was intended to AND did
iii. procure the unavailability of declarant as witness
iv. courts have ruled that any murder won’t do – only if party killed them with intent of stopping them from testifying
J. Constitutional Issues

1. confrontation clause

i. White v. Illinois
ii. Ohio v. Roberts
2. testimonial hearsay/emergency doctrine

i. Crawford
ii. Davis
iii. Chambers

VII. Forbidden Evidence
A. Overview

1. FRE usually forbids these types of evidence to prove culpability

2. but allows for other purposes

B. FRE 407: subsequent remedial measures

1. measures that, if taken previously, would have made the injury or harm less likely to occur
2. not admiss. to prove
i. negligence
ii. culpable conduct
iii. defect in a product
iv. defect in a product’s design
v. need for warning or instruction
3. admiss. to prove
i. ownership

ii. control

iii. feasibility of precautionary measures (if controverted)

a. whether would’ve made less likely to occur and whether it was doable – but economics is not feasibility

b. cannot invite in if not controverted

iv. impeachment

a. witness must open the door

4. policy: don’t want to discourage Ds from fixing a problem

i. but don’t they have incentive to fix anyway so won’t get sued again?

ii. maybe power of biz lobby

iii. issue for most co. is bad publicity, not necess. coming into evidence

C. FRE 408: settlement negotiations (civil cases)

1. furnishing OR offering OR promising to furnish OR accepting OR offering OR promising to accept
2. valuable consideration in compromising or attempting to compromise the claim
3. NOT admiss. to prove
i. liability
ii. invalidity of claim
iii. amount of claim
iv. impeachment thru prior inconsistent stmt/contradiction
4. admiss. to prove
i. impeachment thru bias/prejudice
ii. negating a contention of undue delay
iii. (dis)proving an effort to obstruct a crim. investigation or prosecution
5. policy:
i. encourage settlements
ii. recognize people offer to settle for many reasons, not just to acknowledge fault (ex: insurance co. might offer to pay b/c takes liability for those injuries off the table)
6. note: cannot use this rule to hide otherwise-discoverable evidence (even if furnished during settlement)

D. 
FRE 410: plea bargaining statements (criminal cases)
1. evidence not admiss. against D who made the plea or was participant in the plea discussions
i. plea of guilty, later withdrawn
ii. plea of nolo contendere
iii. any stmt under FRCP 11 proceedings or comparable state proceedings
iv. any stmt in course of plea discussion with an atty for the prosecuting authority (which do not result in plea of guilty later withdrawn)

a. atty must be present to qualify as plea discussion

b. as defense atty, should be careful to ID discussion as plea bargaining

2. but admiss.
i. in any proceeding 
a. wherein another stmt made in plea discussion has been introduced 
b. and, in fairness, 2 ought to be considered simultaneously
· i.e., party “opens the door”
ii. criminal proceeding for perjury or false stmt
a. if stmt was made by defendant
b. under oath, on the record, and in the presence of counsel
3. Mezzanato – prosecutor can require party to waive protections of this rule in order to enter plea discussion

4. Problem 5-S: Just Keep Them Out of It (p. 453)

i. feds arrest Bragen, Roberts, their wife & GF for meth lab

ii. Bragen & Roberts tell DEA agents & US Atty, “we want to get the women out of this thing b/c they are not involved”

iii. probably not a plea discussion

a. about someone else’s liability

b. they didn’t actually reach plea deal

c. casual convo

E. FRE 409: payment of medical or similar expenses

1. evidence of
i. furnishing, or offering, or promising to pay
ii. medical, hospital or similar expenses
iii. occasioned by an injury
2. not admiss. to prove liability for the injury
3. especially important for insurance companies
4. policy: creates incentives for insurance co. to pay injured persons’ medical bills (b/c injured person needs $$ right away)
F. FRE 411: proof of insurance coverage
1. evidence that a person was or was not insured against liability
2. not admissible
i. to prove whether person acted negligently or otherwise wrongfully
3. admissible if
i. offered for another purpose
ii. ex: proof of agency, ownership, control, bias/prejudice of witness
VIII. Character Evidence
A. the propensity rule
1. character evidence generally not allowed to prove propensity (conformity therewith on particular occasion), FRE 404(a)
B. character of accused (criminal), FRE 404(a)(1)
1. evidence of a pertinent trait of character

2. offered by an accused / by P to rebut the same

i. note: how wide has the door been opened?

3. or, once accused has offered evidence of char. trait of alleged victim (under FRE 404(a)(2)), evidence of same trait in accused offered by P

4. Problem 5-A (p. 406)

i. Don & Vince in bar fight; Don charged with assault and battery, claims it was in self-defense

ii. P calls Coach Jones, who says Don “prone to violence” – barred under FRE 404(a)(1) b/c not rebutting

iii. D calls Rev. Gram, who says Don “gentle and nonviolent” – allowed under FRE 404(a)(1); opens door to Coach Jones

C. character of a victim (criminal), FRE 404(a)(2)
1. evidence of pertinent trait of character of alleged victim

2. offered by an accused / by P to rebut the same

3. or – in homicide case where accused says victim was 1st aggressor – evidence of peacefulness of victim offered by P

4. note: for sex offense cases, FRE 412
5. Perrin (10th Cir.) – could apply FRE 404(a)(1)-(2) in civil cases that were like criminal cases; here police brutality which had led to death, which court analogized to homicide cases

D. character of a witness (criminal or civil), FRE 607-609
1. impeachment rules govern
2. key propensity = propensity to lie (automatically relevant)
3. note: an accused/victim who takes stand becomes witness
E. methods of proving character, FRE 405
1. reputation or opinion

2. can enter evidence of specific acts if
i. on cross-exam of character witness, FRE 405(a)
ii. if character/trait of character is essential element of a charge, claim or defense, 405(b) – note: rare exception
a. criminal cases – almost never (chastity?)
b. civil cases

· defamation – defense of truth necessitates (ex: calls P a “thief” so must intro evidence of thefts)

· negligent entrustment – P must prove injurer was by disposition careless, so D shouldn’t have trusted him

· child custody – relative parental fitness is ultimate issue

· wrongful death – damages for “worth” of decedent to P

F. 
other crimes, wrongs, acts, FRE 404(b)
1. not admiss. for propensity

2. admiss. for (illustrative, not exhaustive)

i. motive

ii. opportunity

iii. intent

iv. preparation

v. plan

vi. knowledge

vii. identity

viii. absence of mistake or accident (note: really only relevant if D claims 1st)

3. but in criminal case, P shall provide

i. reasonable notice in advance of trial (or good cause excusing)

ii. of general nature of any such evidence it intends to introduce

4. Problem 5-G: He Came Running in All Hunched Over(p. 419)

i. facts – eyewitnesses to bank robbery said

a. one white car, one brown

b. robbers ran in all hunched over and jumped on counter

c. wearing ski masks, at 9AM

d. D confesses that had been involved in 8 similar robberies

ii. answer – govt can introduce to prove identity (like GW killer ex.)

5. what about doubts re: did D commit prior act?

i. matter for judge (admiss.) or jury (conditional relevancy)?

ii. standard of proof still preponderance? (or, some have argued, clear-and-convincing)

a. higher standard of proof OR judge = more D protection

b. lower standard of proof OR jury = less D protection

iii. policy discussion on pg. 425

iv. US v. Huddleston (1988) (p. 424)

a. facts – charged with knowingly receiving 5,000 stolen blank video tapes

b. character evidence – testimony by store owner that D had formerly sold him 48 new TVs for a very low price

c. P argues – shows D dealt in stolen goods, knew tapes were stolen too

d. holding

· FRE don’t require “prelim. finding” by court that govt proved the prior act – judge just makes “threshold” decision whether evidence is “probative of material issue other than character”

· jury decides, by preponderance, whether conditionally relevant – but judge plays screening role, asking whether sufficient evidence for jury to find D committed prior act

e. note: not Constitutional, so not binding on states

G. habit/routine practice of an org., FRE 406
1. evidence of 
2. the habit of a person
i. friend’s testimony probably enough
3. or the routine practice of an org. whether corroborated or not and regardless of presence of eyewitnesses
i. probably need to prove with manual or multiple employees’ testimony
4. relevant to prove propensity
5. the more general the activity, less likely to be habit
i. ex: drinking and driving probably too broad
ii. ex: never using your blinker probs specific enough
6. policy: idea is that circumstances change but your habit doesn’t
i. habitual, almost reflexive conduct
H. character of alleged victim in sexual assault cases, FRE 412
1. background (Blackstone)

i. fears of false rape claims, property right of men to sow their wild oats

ii. idea that women are property, owned by father and then husband

iii. Hue and Cry Doctrine / Fresh Complaint Rule

a. if a woman is raped, she has to make it very public

b. but difficult b/c women had to be virgin to get a husband

c. justifications

· if you were wronged (instead of consenting) you should want to say something about it

· woman owes men in family opportunity to avenge the wrong committed against them
d. reputation top of the line evidence

e. according to Blackstone, an un-virtuous woman is a lying woman

iv. Gish v. Wisner (handout)
a. assault with intent to rape – civil case in federal court

b. evidence of woman’s bad reputation allowed in

c. holding – cannot use evidence to show propensity, but can use to impeach 

v. State v. Ogden (handout)
a. victim’s reputation attacked, she counters with testimony of Olsen
b. impeachment is always relevant
c. consent goes to impeachment and also substantive claim
vi. State v. McQuirk (handout)
a. reputation of victim is relevant, chastity bears on rape case
b. note: what form of evidence? specific instances? (embarrassing!)
2. FRE 412 – Federal Rape Shield Law

i. note: burden shifts from women (prove chaste) to man (prove consent)

a. but note: most rapes are state cases; only fed if Native American or on other fed land

ii. (a) evidence generally inadmiss. in sexual misconduct cases
a. offered to prove alleged victim engaged in other sexual behavior

b. offered to prove alleged victim’s sexual predisposition

iii. (b) exceptions
a. criminal

· sexual behavior by victim to show that another person is the source of the semen

· specific instances of sex with accused to show consent

· evidence that, if not admitted, would violate D’s Const. rights

· Confrontation Clause

· note: only way evidence of victim’s reputation would get it

b. civil

· to show victim’s sexual behavior/predisposition 

· is admiss. if:

· otherwise admiss. under FRE

· probative value substantially outweighs

· danger of harm to any victim

· unfair prejudice to any party

· evidence of reputation is admiss. if

· placed in controversy by alleged victim

iv. (c) procedure
a. file written motion at least 14 days before trial (except good cause)

· specifically describing evidence + purpose for which it is offered

b. serve motion on all parties and notify alleged victim/victim’s rep.

c. court conducts hearing in camera, with victim and parties, with docs sealed

I. evidence of similar crimes/acts in sexual assault and child molestation cases, FRE 413-415
1. legislative history

i. introduced as part of omnibus crime bill

ii. Rules Cmte unanimously opposed adoption

iii. Senator Biden wanted to do by Am. to 404(b), but rejected

2. overview

i. allows introduction of propensity evidence

a. (without showing habit under 406 or other purpose under 404(b))

ii. still limited by FRE 403 (according to many courts)

iii. all 3 have notice requirement so D is aware before trial

3. evidence of similar crimes in [criminal] sexual assault cases, FRE 413

i. (a) what is admiss. 

a. criminal cases

b. in which D is accused of an offense of sexual assault

· defined in (d); attempt/conspiracy included

· sexual harassment included? most courts avoid Q by going to 403, see Lewinsky case (infra in Privileges)

c. evidence of D’s commission of another offense/offenses of sexual assault
d. admiss. and may be considered for its bearing on any matter to which it is relevant
· includes propensity

ii. (b) notice requirements
a. govt atty shall disclose to D
b. including witness’s stmts or summary of substance
c. at least 15 days before scheduled date of trial
d. (or for good cause)
iii. (d) definitions
a. “sexual assault” includes attempt/conspiracy

4. evidence of similar crimes in [criminal] child molestation cases, FRE 414

i. mirrors language of FRE 413
ii. (a) what is admiss.
a. criminal cases
b. in which D is accused of offense of child molestation
c. evidence of D’s commission of another offense/offense of child molestation
d. admiss. and may be considered for its bearing on any matter to which it is relevant
iii. (b) notice requirements
a. govt atty shall disclose to D
b. including witness’s stmts or summary of substance
c. at least 15 days before scheduled date of trial
d. (or for good cause)
iv. (d) definitions
a. child = under 14

b. offense of child molestation = includes attempt/conspiracy

5. 
evidence of similar acts in civil cases re: sexual assault or child molestation, FRE 415


i. mirrors FRE 413, 414
ii. (a) what is admiss.

a. civil case

b. claim predicated on alleged commission of conduct constituting an offense of sexual assault/child molestation

c. party’s commission of another offense/offenses of sexual assault or child molestation

d. is admiss. and may be considered as in FRE 413, 414

iii. (b) notice requirements
a. party who intends to offer

b. shall disclose evidence to party against whom it will be offered

c. including witness’s stmts or summary of substance

d. at least 15 days before scheduled date of trial

e. (or for good cause)

IX. Impeachment

A. any party may attack credibility of any witness, FRE 607
B. Bias

1. see Tome – to rehab witness from impeachment through bias, must offer evidence from before allegedly biasing circumstances arose

2. if bias depends on impeaching stmt being true, might need hearsay exception

3. US v. Abel (1984) (p. 513)

i. facts – Ehle and Abel arrested for robbing a bank, Ehle pleads guilty but Abel goes to trial

a. at pre-trial conference

· P plans to call Ehle – will ID Able as fellow robber

· Abel plans to counter Ehle’s testimony with Mills – fellow prisoner who will recount how Ehle told him he planned to falsely accuse Abel

· P plans to discredit Mills by re-calling Ehle – will testify that all 3 are in Aryan Brotherhood, whose members pledge to lie and murder to protect each other

· D objects that too prejudicial under FRE 403

· court rules – if Mills denies being member of Aryan Brother, P can impeach through extrinsic evidence (Ehle’s rebuttal testimony); if he admits, no further evidence gets in

b. at trial

· before P crosses Mills, court rules – P cannot say “Aryan Brotherhood” b/c too prejudicial; can only say “secret prison org. whose tenets require its members to deny its existence and lie, cheat, steal and kill to protect each other”

· Mill does not admit being member

· Ehle rebuts – says would be suicide to tell Mills he was going to falsely accuse Abel

c. Court of Appeals

· cannot impeach this way b/c violates right to free ass’n (impeaching solely through membership)

ii. holding
a. impeachment by bias is included in FRE, although not explicitly mentioned (incorp. common law)

b. importance of right to cross-examine under Confrontation Clause

c. stresses common membership of Abel/Mills, and that tenets show strength of bond

d. no 1st Am. violation b/c no bad consequences for Mills besides impeachment

e. focusing on

· type of org. and its close connection/habit of lying

· deference to trial judge

C. Sensory and Mental Capacity

D. 
Character for Truthfulness/Credibility (FRE 607-609)
1. note: if criminal accused testifies, these rules apply

2. prior bad acts without conviction, FRE 608
i. opinion/reputation as to credibility of witness

a. only to truthfulness or untruthfulness

b. can only offer truthfulness to rehab. (if other side attacks as untruthful)

ii. specific instances

a. may not be proved by extrinsic evidence

· i.e., anything other than witness’s own admission of fact
· doesn’t count lawyer’s Qs (this is not evidence)
b. but may, at ct’s discretion, be inquired into on cross

· witness’s own character

· character of previous witness that present witness is rehab-ing

c. policy for excluding extrinsic evidence:

· efficiency (keeps trial shorter)

· avoids jury confusion (distraction from main issue)

d. crossing with specific instances

· prosecutors have “good faith” standard for asking Qs on cross

· defense lawyers have to follow ABA ethical rules

· could create a mistrial if ask lots of bad stuff without proof

e. what acts are probative of truthfulness?

· perjury, fraud – yes

· theft – depends on court

· all felonies – some courts think yes

iii. Manske
3. prior convictions, FRE 609
i. policy: powerfully persuasive so use should be limited

ii. (a) truthfulness of witness

a. other than accused

· punishable by death/imprisonment of greater than 1 year

· US v. Lipscomb (DC Cir. 1983) (p. 539) – all felonies are probative of credibility to some degree
· subject to FRE 403

b. accused

· punishable by death/imprisonment of greater than 1 year
· subject to reverse-FRE 403 (favors inadmiss.)
c. or either

· if can be readily determined that
· establishing the elements of the crime required proof/admission
· of an act of dishonesty or false stmt by the witness
· note: courts have held not limited by FRE 403 b/c this specific rule controls over general rule
iii. (b) time limit – not admiss. if

a. later of: date of release / date of conviction (i.e., never served time)

b. is more than 10 years

c. unless court determines

· in the interests of justice, probative value

· supported by specific facts and circumstances

· substantially outweighs its prejudicial effect

· and proponent gives adverse party advance written notice

iv. 
(c) exception for rehabilitation

a. pardon / annulment/ cert. of rehab + not convicted of subsequent felony in one year

b. pardon/annulment / other equivalent + based on finding of innocence (note: regardless of subsequent convictions)

v. (d) exception for juvenile adjudications

a. except
· in criminal case

· for witness other than accused

· admiss. to attack credibility of adult

· if court satisfied that necess. for fair determination of the issue of guilt or innocence

b. note: what about juveniles tried as adults? few courts have dealt with, but most have ruled in favor of not admitting info

vi. Luce v. US (1984) (p. 552) – Ds cannot appeal denial of motion in limine to exclude conviction unless D actually takes stand

E. Prior Statements, FRE 613
1. hearsay

i. for prior inconsistent stmts: no hearsay problem b/c doesn’t depend on truth of matter asserted (just showing inconsistencies)

ii. for contradiction: maybe hearsay problem if contradiction depends on truth of matter asserted

2. when examining witness on prior stmt made by that witness

i. stmt need not be shown nor its contents disclosed to the witness

ii. but, on request, shall be shown or disclosed to opposing counsel

a. note: change from common law, where considered discourteous to impeach witness with statement they hadn’t seen or had chance to explain

3. extrinsic evidence

i. not admiss.

ii. unless
a. witness is afforded opportunity to explain or deny + opposing party afforded opportunity to interrogate witness on

· subject to waiver – if opposing party doesn’t request extrinsic evidence or opportunity to interrogate, not grounds for appeal
b. or interests of justice otherwise require

iii. does not apply to admissions of party-opponent in FRE 801(d)(2)
a. b/c already admiss. without meeting these requirements

iv. ACN:

a. does not apply to impeachment by evid.of prior inconsist. conduct (expression unius)
b. use of inconsist. stmts. to impeach hearsay declaration = FRE 806
	
	pre-arrest
	post-arrest

	pre-Miranda warnings
	Jenkins (can use D’s failure to turn self in to impeach; Miranda only triggered once D is in custody)
	Harris (can use stmts for impeachment, but not substantively)

	post-Miranda warnings
	---
	Doyle (cannot use silence to impeach b/c have rt to remain silent)


4. 
Miranda – whenever person in custody, questioning is inherently coercive so stmts aren’t admissible (substantively) in court

5. Webster (7th Cir. 1984)

i. facts – govt calls King (co-conspirator, plead guilty) who had agreed to testify against Webster but then flips on stand

a. govt wants to impeach King with prior inconsistent stmt

ii. holding – admiss.

a. govt cannot use impeachment as subterfuge to let jury hear inadmiss. evidence

b. but here it’s not a subterfuge

· govt tries to voir dire witness b/c tells court not sure what King will say

· different from Morlang b/c there witness told govt in advance that going to lie

6. Harris v. NY (1971) (p. 565)

i. facts – D charged with selling heroin to undercover cop

a. D testifies only gave cop baking powder in low amt.

b. P impeaches Harris with stmts made after arrested, but before Miranda warnings

ii. holding – can use stmts for impeachment

a. Miranda means cannot use substantively

b. but concerns about Ds being allowed to lie with impunity

iii. dissent (Black, Brennan, Douglas, Marshall)

7. Jenkins v. Anderson (1980) (p. 571)

i. facts – Jenkins stabbed Redding, turned self in 2 weeks later

a. Jenkins testifies, P uses 2 weeks of silence to impeach him

ii. holding (Powell) – P can use pre-arrest silence to impeach

iii. dissent (Marshall, Brennan)

a. lots of reasons someone wouldn’t turn themselves in (ex: Jenkins was black man on parole in Detroit)

b. infringes on privilege against self-incrimination

c. impermissibly burdens const. right to testify in one’s own defense

F. Contradiction

1. ways to contradict
i. skillful cross-examination

ii. use of other previously-introduced testimony

iii. witness’s own prior inconsistent stmt

iv. new evidence contradicting witness’s story – new witness or new evid.

2. collateral issue rule (common law, not FRE)

i. can only bring in contradictory extrinsic evidence (incl. new witness) if

a. assertion is material issue in the case

b. or extrinsic evidence admiss. for some other impeachment purpose too

ii. fed judge can use discretion under FRE 403 to exclude for this

iii. note: only bans if ALL new evidence does is contradict on non-material issue

G. Religious beliefs or opinions, FRE 610
1. evidence on beliefs/opinions of witness on matters of religion

2. not admiss. to show that, by their nature, credibility is impaired or enhanced

3. note: could use for bias (ex: D and witness belong to same church)

4. note: what relationship for Free Exercise?

i. could judge ask Catholic priest to remove collar, or lawyer to remove cross? (to avoid juror bias)

ii. if witness in hijab, could lawyer offer evidence of Islam to counteract any juror bias?

X. Privileges

A. Rule 501
1. governed by principles of common law

i. as interpreted by courts of the US

ii. in light of reason and experience

2. except as otherwise in Constitution, Congress, FRE

3. Erie issue

i. if element of claim/defense where state law supplies rule of decision

ii. privileges of witness/person/govt/State/political subdivision

iii. determined by State law

4. note: courts often looked to proposed rules

i. atty-client, psychotherapist-patient, spousal

ii. communications to clergymen

iii. political vote

iv. trade secrets

v. for govt – state secrets; informant identity

B. generally

1. privileges must be CLAIMED, are not assumed

2. confidential info must be treated by the holder as such

3. extends to people supervised by privilege-holder (ex: therapists’/lawyers’ secretaries)

4. linking privileges

i. still priv. – husband talks to attorney, relays to wife, relays to therapist

ii. not priv. – husband brings wife to attorney mtg (spousal broken b/c 3rd party there) (atty-client also broken?)
5. policy: exception to rule that, in criminal case, state has right to “every man’s evidence”
C. Attorney-Client Privilege

1. what communications? 
i. made for the purpose of obtaining legal advice, with a reasonable expectation of confidentiality

ii. if in written/electronic medium, must be marked privileged

a. but note: if mark every doc, court might conclude don’t mean it

iii. not privileged

a. lawyers’ observations anyone could have made/clients’ actions

b. identity of clients (fact of retention)

c. bills

d. underlying facts (client may be forced to disclose)

2. who? 

i. works both ways: client ( lawyer

ii. includes 

a. comm. made before lawyer has accepted as client

b. person client reasonable believes is a lawyer (ex: even if bar papers lost in mail, still privileged)

iii. privilege circle includes all those providing legal advice (but not those there for moral support, even if lawyer)

iv. govt lawyers (ex: Clinton Whitewater case)

3. when? – survives the client’s death
4. 
waiver

i. party can waive if

a. discusses with 3rd party

b. 3rd party present (not intended to be confidential)

ii. not waived if inadvertently disclosed, ex:

a. accidentally sent to opposing lawyer

b. overheard by someone 

· you didn’t know was there (ex: tape-recording on jet) (but have to take reasonable steps, ex: Clinton and secret service)

· you couldn’t make leave (ex: prison guard)

c. waiver of issue vs. subject matter
iii. Swidler (1998) (handout)

a. attorney-client privilege survives client’s death

b. holding (Rehnquist) – policy benefits 

· encourage frank disclosure to attorneys

· helps in truth-finding (although also conflict)

· ensures effective assistance of counsel

c. dissent (O’Connor, Scalia, Thomas)

· truth-finding more important

5. exceptions

i. crime-fraud / imminent danger

a. note: future crime, not past crime

· covering up old crime = future crime

b. In re Francis Carter (DDC 1998) (handout)

· facts – Jones suing Clinton for sexual harassment (civil)

· Clinton’s defense: (1) never happened (2) “offer and rejection” is not a crime

· Jones subpoenas Lewinsky

· amends complaint to make arg. that FRE 415 includes sexual harassment – meaning should be allowed to include evidence of other offense to prove propensity

· judge avoided Q b/c found inadmiss. under FRE 403

· Lewinsky approaches Vernon Jordan for legal advice, he recommends Carter

· Lewinsky tells Carter nothing happened – Carter writes draft affidavit, which Lewinsky signs

· Ken Starr (in indep. investigation) has evidence a lie, tries to subpoena Carter’s notes from mtg with Lewinsky

· Starr argues – crime-fraud exception to atty-client privilege b/c Lewinsky committed perjury by signing result affidavit

· holding – admiss. (not privileged)

· client must have

· made or rec’d priv. comm. with intent to further an unlawful or fraudulent act

· carried out the crime or fraud

· atty does not need to know about client’s potential wrongdoing

· no particular “quantity” of crime needed, but “violation” serious enough to defeat privilege

· here, in camera submissions showed Lewinsky affidavit furthered perjury and obstruction of justice

ii. testamentary exception

a. in lawsuit contesting will beneficiaries/claimants, T&E lawyer can testify as to intent of person making will

iii. malpractice exception

a. when lawyer sued, can break for that client at trial

iv. 
joint clients vs. one another

a. ex: representing 2 clients who form a biz together and later there’s a dispute between the 2 – atty can testify about what they said to atty in this context

b. ex: joint defense/plaintiff agmts.

v. crime fraud exception

a. court reluctance to use unless crime is very clear

b. lawyer can be liable for substantive crime too

· ex: Kaye Scholer went down over Savings & Loan scandal b/c court decided had been used as conduit for criminal acts

· advancing client’s interests vs. independently advancing fraud

c. note: also an exception to work-product privilege

6. corporate clients

i. atty-client privilege applies – extent unclear

ii. must be primarily for obtaining legal services

iii. must be treated as confidential

iv. before Upjohn
a. broadest = any officer or employee, United Shoe (DC Mass. 1950)

b. narrowest = no privilege for corp. clients, American Gas (DC Ill. 1962)

c. in between

· “control group” theory, Westinghouse (ED Pa. 1962)

· “subject matter” theory, Harper, (7th Cir. 1970)

v. Upjohn Co. v. US (1981) (p. 783)

a. facts
· to prepare for IRS audit, Upjohn hires indie auditors (report to GC)

· auditors find subsidiary made illegal payments to foreign govt officials

· GC meets with CEO + outside counsel

· bad press; loss of goodwill/reputation; falling stock

· costs of litigation, fines, penalties, licenses

· SEC – will punish more lightly if corp discloses to shareholders/potential shareholders

· IRS – strategically better to self-disclose b/c going to audit anyway

· litigation – maintain atty-client privilege

· lawyers design internal investigation to maintain corp. atty-client privilege

· CEO gives GC + outside counsel power to investigate

· all docs go through lawyers, marked confidential, all employees instructed to keep confidential

· Upjohn voluntarily discloses

b. procedural history
· IRS asks for results of internal investigation

· Upjohn will only give list of people interviewed – claim notes, etc. are privileged atty-client and work product

· IRS issues summons & subpoenas

· 6th Cir. applies “control group” theory

c. holding (Rehnquist)

· atty-client privilege

· rejects “control group” theory, privilege should be broader

· notes privilege benefits not just client, but also lawyer in giving well-informed advice

· lawyers’ role as officers of the court, getting corps to do the right thing

· work product

· fact vs. opinion – on showing of necessity can get facts; opinion almost impossible to get

· here, facts colored by lawyer opinion – arrangement of Qs, etc. shows what client emphasizing, thinking about for litigation

· govt has not made “far stronger” showing of necessity which need to get this (remanded)

vi. note: Upjohn seminal – all corps now do internal investigations this way

D. Psychotherapist-Patient

1. note: general doctor-patient privilege recognized in some state courts (not fed courts) – but if put personal health at issue, you’ve automatically waived

2. note: some states require therapist to break if believe patient is dangerous

3. Jaffee v. Redmond (1996) (p. 807)

i. facts – police officer (Redmond) responds to 911 ends up shooting Allan

a. Redmond gets extensive treatment with licensed social worker

b. Allan’s family sues her (§1983)

c. Redmond and other witnesses’s stories conflict

ii. procedural history
a. judge rules social worker’s notes discoverable, but D won’t turn over

b. judge instructs jury can assume notes would be damaging

c. jury rules for P

iii. holding (Stevens) – notes protected under psychotherapist-patient priv.

a. policy

· need for confidence/trust (similar to atty-client)

· private interests – privacy

· public interests – public’s mental health, esp. those of public servants like the police

b. all 50 states and DC recognize / proposed in ACN

· indicates “reasons & experience” support

· would undermine states’ priv. not to find federal priv.

c. little loss of info by recognizing b/c if no confidentiality, evidence wouldn’t exist in the first place

d. privilege also includes licensed social workers

· poor people more likely to see

· state already proves for mental care

iv. dissent (Scalia)

a. accuses majority of asking the wrong Qs/overreaching

b. should have started with Q of whether licensed social worker included, not decide broad priv. question

c. ACN implicitly rejected licensed social worker b/c only included docs

E. Spousal

1. policy – man’s home is his castle; marriage is sacred

2. adverse testimony
i. can spouse resist subpoena? 

ii. if spouse wants to testify, can D spouse stop them?

iii. Trammel (1980) (p. 820)

a. facts – Ds accused of importing heroin

· 6 un-indicted co-conspirators, including wife

· wife plea-bargains with P to testify

b. procedural history
· court lets her testify to

· acts observed during marriage

· communications made in presence of 3rd persons

· court does not let her testify to

· communications made while 2 were alone

c. holding (Burger) – witness-spouse alone has priv.; cannot be compelled to testify nor foreclosed

3. marital communication/spousal confidences
i. must be alone (b/c expectation of confidentiality)

ii. must be legally married

a. DOMA excludes gay couples under fed law (and doesn’t recognize sexual reassignment for these purposes)

b. but if state law supplies priv. rule, gay couple might get privilege

· same-sex marriage (MA, VT, IA, NH, CT) – yes 

· same-sex civil unions (NJ, CA, HI) – maybe

iii. Estes (2d Cir.)

a. facts – husband dumps bunch of $$ on bed in wife’s presence

b. holding – priv. protects only “communicative” behavior, which is not this – spouse’s observations not protected (ex: “he was covered in blood!”)

iv. Montgomery (9th Cir. 2004) (p. 829)

a. facts – Monty and wife formed Realty Co., Monty’s sister joined

· wife found out Monty and sister cheating customers

· wife left him outraged note

· change of heart, began helping them

· IRS found out

· wife agrees to testify against the other 2

b. alleged privileged evid. – outraged letter from wife

c. holding – letter is privileged, error to admit

· note intended to be confidential, even though

· wife urged him to share with sister, or she threatened to

· handwritten, left on kitchen counter (no indication that kids would see it)

· priv. belongs to both Monty and wife – he can claim it here

· exception for stmts furthering joint criminal acts – but doesn’t apply here b/c at time wife was not helping them

4. exceptions
i. ongoing joint criminal activity

ii. suits btwn spouses

iii. spouse accused of child molestation

iv. where no reasonable expectation of confidentiality

a. object, not subjective, standard

b. did you take reasonable steps to make sure not overheard?

c. if kids overhear, only confidential if kids in presence b/c very young and can’t leave them alone (note: no parent-child privilege)

v. [in some jur.] long-term separation

F. Clergy-Penitent Privilege

1. govt cannot require revelation of private communication w/ religious advisor

2. related to 1st Am. Free Exercise

3. note: religions’ internal rules about keeping confidential are diff. than legal requirements

G. Political Vote

1. govt cannot require disclosure of how you voted

2. related to 1st Am. Free Speech

3. arose during McCarthy era

H. State Secrets

I. Self-Incrimination

1. Constitutional right

2. individual right – not corp.

3. executive right – of prez to confer with cabinet and appointees; prez is holder and can waive
J. News Reporter

1. qualified protection based on 1st Am. Free Press

2. fed courts disagree on extent

i. access? right to protect sources?

ii. who counts as “media”?

3. no federal shield law; some states have shield laws

K. NO privileges for:

1. parent-child – only Idaho, Mass., Minn. recognize by statute; lower court in NY has recognized limited right
2. accountants – but lawyers might assert atty-client priv. for accountants employed by them on case (depends on structure, whether accountant works for lawyer)
3. general medical doctor-patient – most states don’t recognize; even if do, if P puts health in controversy then P waives the privilege
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