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EVIDENCE OUTLINE 

I. 
Introduction to Evidence and the Course of a Trial 

A. The Course of a Trial
Trial

▪ Case in chief: main section of the trial, both sides present their case

▪ Rebuttal: one side gets to address something from before, rebut a witness’ testimony; can call new witnesses in the rebuttal as long as they are on the witness list.  

· also a scope rule for rebuttals: limited to scope of challenges made to case

· P’s case
----------------------------------------

· D’s case 
   ---------------------------------

· P’s rebuttal         -------------------------

· D’s rebuttal              ----------------

▪ Surrebuttal: get to rebut again

Ruling: without a ruling there is no appeal of a ruling; the judge must make a decision

Stipulation: agree to evidence coming in
▪ sometimes used to prevent the jury from seeing evidence because of prejudice, etc., but this is not always successful (Chapple).
Authentication: proven that the evidence is what you claim it is; one way to lay a foundation
▪ a sponsoring witness authenticates evidence, establishes or stipulates to the evidence
Direct Examination: 

▪ no leading questions because they may:

(1) invoke the witness into a false memory of events

(2) induce him to acquiesce to the examiner’s version of events

(3) distract him from important detail by directing attention to only selected aspects of the story
Cross examination:

▪ leading questions okay

▪ scope-of-direct rule:
· Scope: the cross must be within the scope of what is covered in the direct…the re-cross must also be limited to the scope of the re-direct
· pro: enables parties to control the order in which they present their evidence and provides another shield when the accused is the witness
· con:  imprecision of what is in the scope, impediment to the truth
· In practice: it applies, but the trial judge may permit a broader cross
Record: every word uttered is evidence and becomes part of the record; so do exhibits
Objection: a reason for excluding the evidence must be given and based on the FRE


▪ substantive objections: particular exclusionary rules (privilege)


▪ formal objections: focus on the manner of questioning (“argumentative,” or “leading”)

▪ stacking of objections: when you object, make all the objections that apply at the same time

· there is no specific order for the stacking of objections

▪ failure to object waives the right to claim error in excluding evidence

“Opening the door”: allows the other party to ask questions about the previously protected topic because the subject has been brought up (e.g. Character rules)

▪ The door can be opened by the witness or the attorney.  
▪ There are circumstances when the witness is tricked into opening the door, so it’s the attorney’s job to protect the witness and object to the line of questioning.
Rehabilitation: to bring a witness back to life after an attack on their credibility (an impeachment)

Error: there are many types of error

▪ plain error: error that is so egregious that is justifies reversal even if there was no objection

▪ harmless error: a mistake was made below, but even if it had not been made, it would make no difference

Criminal cases v. Civil cases

▪ grand jury indictment = complaint in a civil case

▪ discovery: some criminal cases have no discovery or limited discovery

▪ 5th amendment is operable in criminal cases but not in civil cases

▪ burden of proof:

· preponderance of the evidence in civil cases

· beyond a reasonable doubt in criminal cases

▪ many different constitutional implications in criminal cases because of the higher penalties 
- the Constitution trumps the rules

B. Coverage of the FRE

FRE govern proceedings in federal courts, not state courts (adopted under Rules Enabling Act)

▪ evidence is what the fact finder can consider –what can reach the fact finder and what cannot

· jury can be highly influenced by evidence, so it is important what gets in
▪ evidence gets in by being offered by one party
C. Scope Rules

R. 101: rules govern federal proceedings; bankruptcy and magistrate judges are included
R. 102: rules should be justly construed to eliminate unjustifiable expense
R. 1101: federal rules don’t apply to every proceeding.  


(b): rules apply to civil and criminal cases

(c): privileges apply in all stages of all proceedings and cases (even grand juries and miscellaneous proceedings).  
▪ Privilege is the Super Objection; it protects that which is privileged (there are exceptions)


(d): rules do not apply (except privileges) to:

(1) preliminary questions of fact – question of whether the evidence can come in when an objection is raised; question decided by a judge.  
▪ The judge can decide the objection without following the FRE and can let the evidence in under R. 104.  

(2) grand jury – proceedings before a grand jury; only the prosecutor is represented and she can present any evidence she wants

(3) miscellaneous proceedings – for ex: sentencing; search warrants, etc.
Rule 103 – Rulings on Evidence

▪ A court will find error as to admitting evidence only if it hurts a party; it must:

· affect a substantial right and 

· if admitting evidence

· objection is made or obvious

· if excluding evidence

· there is an offer of proof or it is obvious
▪ Hearing of Jury: should use a side bar when talking about admitting evidence – prejudicial

▪ Plain error: these cases are hard; usually caused by a bad attorney
D. The Motion in Limine and Offer of Proof

Motion in limine: motion to include or exclude evidence before trial

▪ one party doesn’t want the evidence to get in and influence the jury

▪ the opposing party wants the evidence in for planning purposes
Offer of proof: answer to the motion in limine or an objection

▪ a statement of the reasons why the evidence should come in
▪ evidence is offered to the court after it is marked for identification (by the clerk) as an exhibit
· OJ trial: defense made a motion in limine that pictures of Nicole after she was killed would be prejudicial, the prosecution made an offer of proof; explained why they wanted to show the photos, wanted to show that the person who killed her knew her well (killed her well)

· It’s the reason why (appears on the record) the evidence should come in

· Purpose of the offer is key; need to show the purpose of the evidence in the trial
· Helps create the record for appeal – if you don’t present your offer of proof you lose the right to appeal

E.
The Preliminary Question – R. 104
R. 104: The preliminary question is raised whenever there is an objection to evidence 
▪ referred to as a R. 104 hearing, or a preliminary question hearing

- sometimes it’s just a quick hearing or quick decision by the judge

▪ the court decides objection and is not bound by FRE (see R. 1101), except privileges
▪ conditional relevancy (hook it up later): can present evidence and show relevance later; admitted on a condition that relevance will be shown 

▪ weight and credibility: the question decided by the judge is just whether it comes in, but the ultimate fact or determination is left to the jury.

F. 
Limited Admissibility – R. 105
R. 105: some evidence is admitted for a particular purpose 


▪ the judge tells the jury they can accept evidence for one purpose, but not for another
▪ R. 403: judges can do things to limit the admission of evidence for fear of prejudice: cut out a part; include some but not others, etc.  

G. Leading Questions and Scope Revisited

R. 611: Mode and Order of Questioning
▪ Control: the court controls the order and manner of interrogation in the interests of TRUTH and to prevent wastes of time; judge had inherent power to control the courtroom

▪ Cross should be limited to subject matter of direct and impeachment

▪ Leading questions - one that suggests its own answer

· Leading questions not allowed on direct 

· want to develop testimony without hinting or giving answers 

· Exceptions: leading question may be used with…
· children, the mentally disabled, ESLs, or very elderly people 

· a hostile witnesses 

· expect they are on your side, but they flip on the stand
· adverse parties 

· a witness identified with an adverse party

· Leading questions can be used on cross 

· don’t want to give the witness a chance to explain 

H. Competency

R. 601: Every witness is competent

▪ in civil actions using state law (diversity/Erie), competency is decided by state law 

· this reverses common law that women and kids were not competent to be witnesses
▪ competency means being able to tell things as they were and perceive them

I. Witnesses

R. 602: a witness must have personal knowledge of what they are testifying to

R. 603: every witness has to take an oath

R. 604: interpreters must follow provisions of expert qualifications and must also take an oath

R. 605: the judge cannot be a witness and there needs not be an objection to preserve for appeal
R. 606: Jurors as Witnesses

▪ the jurors cannot be a witness in the trial 

▪ the jurors cannot talk about anything that happened during the deliberations, except that a juror may testify about prejudicial or extraneous (something not given to them as evidence) information that got into the jury room 

- sometimes jurors go bad and do what they are not supposed to do; the aggrieved party can challenge the juror’s decision


▪ this rule says nothing about talking to the media

R. 614: The court may call and question its own witnesses (unusual) 

▪ this decision can be a basis for reversal

▪ If a party objects to the court calling a witness or questioning a witness – it must do so outside of the jury’s hearing (don’t want to undercut judge’s authority in front of the jury)
R. 615: Exclusion of Witnesses

▪ Witnesses can be excluded to prevent them from hearing the testimony of other witnesses

· the court can do this on their own


▪ A party can be present at all times

▪ Some cannot be excluded as witnesses: parties, corporation representative, interpreter, person authorized by statute (usually used when people take two roles, like witness & interpreter)

II.
Relevance (R. 401-403)
A. Relevance

R. 401 – Definition of Relevant Evidence
▪ P w/o E + .01 = relevance

· probability without the evidence plus a little more with the evidence = relevance

▪ relevant if it advances the ball just a tiny bit; if not, it’s not relevant
· evidence need not be highly probative; the more it advances the ball, the more likely we will all agree that it is relevant
Relevance and Impeachment: when considering the relevancy of impeachment evidence we consider the probative value for purposes of attacking credibility

▪ impeachment evidence may have no substantive value, but has probative value for attacking

Problem 2A (p. 73)

Facts: Gadsby and Roy collide.  The Estate of Roy sues Gadsby.  The witness wants to testify that 30 miles before the accident, Gadsby passed her going 80 miles per hour.  

▪ Under R. 104(b), conditional relevancy, can admit this evidence on the condition that more evidence will be admitted later to back it up

R. 402: relevant evidence is admissible and irrelevant evidence is not admissible
B. Prejudicial, Confusing and Cumulative Evidence 

R. 403: exclusion of relevant evidence for prejudice, confusion or waste of time


▪ prejudicial effect must substantially outweigh the probative value

· for exclusion: the prejudicial effect must be much greater

· for admission: the probative value must be greater

▪ compare to standard used in R. 412
▪ judges can do things to limit the admission of evidence under R. 105 for fear of prejudice: cut out a part; include some but not others, keep out otherwise competent evidence, etc.  
State v. Chapple, S.Ct., 1983 (p.83) 
Holding:  the photos of the decedent’s skull were not used to prove or disprove any contested issue, so the were inadmissible.  The photos were merely used to inflame the jury.  Cause of death not in controversy, but whether or not the defendant was the one who did it.  
▪ sometimes photos are admitted to show atrocity; here, probative worth was minimal and inflammatory impact was great.
C. Flight and Guilt 

Flight and Guilt

▪ flight from the scene of the crime or from the authorities is overwhelming accepted as evidence of guilt; explanation of the flight is also accepted

▪ flight cannot, however, be taken as proof of some specific elements in the crime
III.
Authentication, the Best Evidence Rule, Opinion, Judicial Notice and Scientific Evidence

A. 
Authentication
R. 901 – Requirement of Authentication

▪ authentication = proving evidence is what the offeror claims it to be

· issue is whether the evidence should reach the jury; the evidence does not have to be conclusive – standard is pretty low
· demonstrative evidence: used solely to demonstrate that the evidence is the kind of thing like the actual thing used

· authentication gives rise to issues of conditional relevancy under 104.

▪ there are many ways to authenticate; the list given is not exhaustive (laying the foundation)

- non-expert opinion on handwriting: someone who is familiar with it


- distinctive characteristics: misspellings of same word


- telephone conversations: need phone records

- public records: records that are recorded and filed (birth certificates) and proof that it is from the right office (seal or water mark)


▪ the kind of evidence offered tells us how to authenticate

· tape recording: must show that the voices on the tape belong to the people they are alleged to belong to; show that recording was done correctly, machine worked, etc.
· telephone: identification of the person is not enough, need something more, like phone records

R. 902 - Self-authentication


▪ don’t need outside evidence for these types of evidence


- if you don’t satisfy the self-authentication rule, you have to go back to R. 901


(1): domestic public documents under seal


(2): domestic public documents not under seal


(3): foreign public documents


(4): certified copies of public records (most common) (ex: court documents)


(5): official publications (ex: the federal budget, published Senate hearings)


(6): newspapers and periodicals


(7): trade inscriptions and the like (ex: labels on canned goods, affixed in course of business)


(8): acknowledged documents


(9): commercial paper and related documents (ex. dollar bills)


(11): certified domestic records of regularly conducted activity
· there is an exception to hearsay for business records; a shortcut so that businesses don’t need someone to come in to testify on the authenticity of a document
· now a certificate or affidavit can be used for business record authentication
Rule 903: reverses common law; subscribing witness not necessary to authenticate a writing
US v. Johnson, 9th Cir., 1980 (p. 980)
Holding: the court holds that a reasonable juror could have found that the ax was the one used in the assault because Papse was pretty sure it was the one used and he was familiar with those types of axes.

▪ shows that the standard for authentication is pretty low

▪ 104(e): weight and credibility: a party can still introduce evidence proving credibility; so the defense could introduce a witness saying it’s not the right ax.

US v. Howard-Arias, 4th Cir., 1982 (p.982)
Holding:  The chain of custody rule is just a variation of authentication.  The court held that there need not be precision in developing the chain of custody; not all of the links have to be established.  It is better to have all the links, but here there were enough to satisfy the authentication requirement.

US v. Bagaric, 2nd Cir., 1983 (p.984)
Holding: authentication can be premised entirely on circumstantial evidence

US v. Biggins, 5th Cir., 1977 (p.987)
Holding:  when admitting recordings, the court must be sensitive to the dangers they create.  Here, there was sufficient evidence that the recording was authentic.  

▪ when presenting a tape recording, you must show that it is accurate and that it was all properly recorded 
Problem 13-E

▪ He would have to show that it was his leg in the x-ray (doctor would probably need to testify), that it wasn’t like that before the accident, the extent of the break for damages purposes

▪ 901(b)(9) – Process or system
▪ Because no one would know just looking at the leg that it was his, but in a photo someone else might be able to testify that it was his leg by a birthmark or something.


B. 
The Best Evidence Doctrine
R. 1001 – Definitions


▪ writing/recording = letters, words, or numbers set down by a certain process


▪ photograph = picture, x-ray films, videos, and movies

▪ original = writing or recording itself; any copies from the negative of a photo or any printout from computer

▪ duplicate = can be an enlargement or an accurate copy of the original

- can be admitted unless there’s a question of authenticity or it’s unfair (R. 1003/403)
R. 1002 - Best Evidence Rule

▪ to prove the content or terms of a writing, the original must be shown unless the original is shown to be unavailable through no serious fault of the party seeking to prove its contents

· extended to photographs and recordings
▪ Policy: (1) written word has sanctity in the law; (2) evidence of a writing is inferior to the actual writing; (3) copies have historically been seen as suspicious; (4) the original prevents taking a segment out of context; and (5) the original helps settle disputes about authentication
▪ does NOT require that you produce the best evidence in a case
▪ narrow rule; applies only in certain circumstances – when offering to prove CONTENT

▪ how the content of a writing is put in issue:
· when substantive law at issue puts the content of a writing at issue

· suing for libel, parole evidence rule, prosecuting for obscenity, etc.

· when the strategy of one side puts the content of a writing at issue (when the content is relevant to some issue in the trial although the cause of action does not raise content questions)

· when using a police report to show what actually happened in an accident

· a letter written from accused to victim is used to show motive

R. 1003 – Duplicates

▪ duplicates are permitted without the need to make excuses for non-production of the original under R. 1004

▪ cannot be used if there is concern for authenticity or it would be otherwise unfair
R. 1004 - Exception to using original  

▪ original doesn’t have to be used when the original is:

· lost or destroyed
· it cannot be attained

· it is in the possession of the opponent

· the writing is not closely related to a controlling issue

▪ doesn’t have to be a duplicate that is used in its place, but testimony can be used as well

▪ collateral writing exception is a generic exception that is left to the discretion of the judge
R. 1005 – Public Records
▪ can authenticate with certification instead of making officials come to testify
R. 1006 – Summaries

▪ something new (like a chart) created to make a summary

R. 1007 – Testimony or Written Admission

▪ testimony or deposition of the opposing party can be used to prove content of a writing without accounting for the original (no debate)
R. 1008 – Functions of Court and Jury

▪ court ( if admissibility of a writing depends on the fulfillment of a condition, the court determines whether the condition has been fulfilled under R. 104.

▪ jury/trier of fact ( decides whether (1) the asserted writing existed, (2) whether another writing is the original, (3) whether other evidence of contents correctly reflects the contents

Independent Knowledge Rule: don’t need to show the writing/recording if a person testifies on the basis of knowing something independent of the writing (must have information completely separate from the document or thing itself)

Ex: a person sees an accident and there is a written memo describing the accident; the person can testify and there is no best evidence objection because the content is not in question

Ex: I know Sonal and I have a picture of her, but I don’t need the picture to say that I know what she looks like
United States v. Duffy, 5th Cir., 1972 (pre-rules decision) (p.1008)
Holding:  the Best Evidence rule does not apply.  The judge has the discretion to decide if a shirt with initials was a chattel or a writing; because the writing here was simple there was little danger that the witness would inaccurately remember it.

▪ Why is DUF not a writing?  It could be, but it is up to the judge.  The judge had enough evidence, so he used the chattel theory (writing merged with the object and became part of it).  
▪ courts can excuse non-production under the collateral writing exception of R. 1004(4) if the inscription is sufficiently tangential to the dispute.
Meyers v. United States, D.C. Cir., 1948 (p.1017)   
Holding:  Oral testimony of someone present at a hearing and a stenographic transcript of the hearing are equally competent.  

Dissent:  The witness was not exact in his memory and stenographic transcripts have improved tremendously.  The transcript should have been admitted first because it was the most accurate representation of the testimony.  


C. 
Judicial Notice
R. 201: Judicial Notice

▪ a judicially noticed fact is not one that is in dispute; it is either generally known or is capable of determination by a reasonably accurate and unquestionable source

· adjudicative facts: facts that normally go to a jury in a case

· evaluative facts: matters of common knowledge (no need to take notice: green = go)

▪ how does judicial notice happen?  

· one party asks the judge to take notice of a fact

· if there is an objection, a preliminary question is raised under R. 104 

· get an opportunity to be heard as to propriety of judicial notice - (e)
· the judge may take notice on her own

▪ this is basically a short cut, it applies to the facts that ordinarily go to the jury and does away with the need to present evidence on the fact in issue


▪ in a criminal case, this is different

· the rule says that judicial notice MAY be accepted by jury but does not have to be

Stipulation v. Judicial Notice: both do away with the need to present evidence but a stipulation is agreed to by both sides whereas judicial notice is done by the court


D. 
Lay Witnesses

R. 701 – Lay Opinion

▪ must be rationally based upon a witness’ rational perception (can be opinion)

· reverses common law

· can give opinion and speak in generalities or conclusions


▪ must be helpful


▪ need not be based upon specialized knowledge



E. 
Expert Witnesses 
R. 702 – Expert Opinion

▪ the witness need not have a specialized degree; the testimony can be based on practical experience or specialized knowledge of another sort

▪ the expertise must assist trier of fact in determining an important fact in the case

▪ can testify on opinion or fact if:

· based on sufficient facts or data;

· it’s the product of reliable principles or methods; and

· the witness has applied the principles and methods to the facts of the case

▪ ways to attack expert opinion:

· vigorous cross examination

· present counter-evidence 

Rule 703 – Bases of Opinion Testimony by Expert

▪ the expert can testify to facts known before trial or learned at trial

· the expert can testify on what other witnesses said

· the expert can testify on the hypothetical question

▪ the opinion can be based on inadmissible evidence reviewed by the expert (the expert can testify to a document that is inadmissible)

· a hearsay document can be relied upon if it is something that experts in the field usually rely on

▪ inadmissible facts/data should not be shown to the jury unless the probative value outweighs the prejudicial effect 

- not the R. 403 standard (substantial)

- R. 403 objection can be used in tandem with this objection

Rule 704 – Opinion on the Ultimate Issue

▪ expert opinion is not objectionable because it touches on the ultimate issue in the case

▪ an expert witness cannot testify that a defendant did or did not have the mental state constituting an element of the crime charged

· Hinkley Rule: an effort to cut back the insanity defense.  This rule carves out the ultimate issue rule by saying that an expert cannot testify that a witness was “legally insane,” etc.

Rule 705 – Disclosure of Facts or Data Underlying Expert Opinion


▪ overrules common law rule

▪ facts and data can be revealed after an expert provides an opinion, or not at all

Rule 706 – allows courts to appoint experts


▪ nothing to prevent a party from having their own expert witnesses

i.
Who is an Expert?

A witness must be qualified as an expert – R. 702
▪ a witness gets qualified by discussing their expertise in a given area during a preliminary question debate (104)

· voir dire: a request by the opposing party for a mini cross examination of the witness on his or her credentials and familiarity with the subject at hand

· can interrupt the other side to do this

· qualifying the witness:  initial questioning that establishes the qualifications of the witness

▪ a party can stipulate to the witness’ credentials to avoid a list of impressive credentials that may influence the jury



ii. 
Scientific Evidence
Daubert v. Merrell Dow Pharmaceuticals, S.Ct., (1993) (p.721)
Holding:  the Court holds that R. 702 supercedes the previously used Frye test (Frye - that expert testimony must be generally accepted in the field – tends to favor big science because of the increased likelihood of publication).  R. 702 has a more liberal thrust and the drafting history makes no mention of Frye (silence here means they didn’t intend it to apply).  Expert opinion must still be reliably based on knowledge and experience in the field; the judge makes an initial assessment (104 Daubert Hearing) of four with a flexible four factor test.

Rehnquist, concurring and dissenting: the court should have narrowly ruled on whether or not Frye was valid and then stopped; the lower courts can work it out and the Court can later choose between the different tests presented in the lower courts.  
Daubert Factors:
1. can it be tested; has it been tested?

2. subjected to peer review/publication?

3. rate of error, known and potential

4. general acceptance

Kumho Tire Co., Ltd. v. Carmichael, S.Ct., 1999 (p.735)
Holding: the Court held that Daubert applies to all expert testimony, not just “scientific” testimony.  The gate keeping function of the judge applies equally to all expert testimony and it is difficult to differentiate between scientific and technical knowledge.

iii.
“Soft” Science: Syndrome Evidence
Syndromes

▪ abused child syndrome: 

▪ rape trauma syndrome: rape is a highly traumatic event that triggers the onset of certain identifiable symptoms

▪ battered woman syndrome: a term for a wide variety of controlling mechanisms that a man (usually) uses against a woman and for the effect that those control mechanisms have

▪ neonaticide syndrome: a brief reactive psychosis in women who have suffered a genuine pathological denial of their pregnancies and subsequently killed their newborns immediately after birth

▪ post-traumatic stress syndrome:  seems to encompass most of the syndromes
▪ urban survival syndrome: the urban environment heightens the defendant’s fear of the victims who match the profile of the most dangerous men in America (statistically) – inner city black males

· they could also be interpreted as the most victimized men in America, and therefore the most violent or dangerous

▪ combat veterans syndrome: 

	Pro-Syndrome testimony
	Anti-Syndrome testimony

	the jury deserves to hear the testimony to try to understand the syndrome - there is still a lot that is unknown

(let cross-examination and counter-evidence deal with refuting junk science)
	the more syndromes are let in, the more junk science is also let in and jury members will have a harder time differentiating between them

	the only way a theory or syndrome can become well accepted is to let it
	often syndromes are not based on scientific evidence, but on theory

	juries can be skeptical and deserve credit in determining what is valid

(judges are no better at this that jury members)
	syndromes evoke too much emotion from the jury when there may be nothing to back it up

(judges are in a better, neutral position to act as a gatekeeper)

	the prevalence of syndromes is just evidence of the development of advanced science
	the prevalence of syndromes is just evidence of people jumping on the bandwagon
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Not all states have adopted Daubert, so we still have to deal with Frye in some state courts.

▪ Gilstrap v. State: court refused to allow expert to testify regarding whether the defendant’s responses fit the pedophile profile.  The court determined that the jury could determine the defendant’s capability to do the specific acts; don’t need expertise on the human response.

· Concurrence: too many syndromes; society is in denial of personal responsibility

▪ People v. Wernick: neonaticide testimony allowed so long as the expert didn’t try to establish it as a syndrome because then a Frye hearing would need to be held

▪ People v. Humphrey: battered woman’s syndrome is generally admissible in a criminal action

IV.
Hearsay
OVERVIEW OF HEARSAY RULES

Definitions of Hearsay: 801, 802
Hearsay within Hearsay: 805
Exceptions to Hearsay

▪ General: interrogatories, commands

▪ Categorical: common non-hearsay types (6 exceptions)

▪ 801(d)(1): 3 exceptions
▪ 801(d)(2): 5 exceptions
▪ 803: availability of declarant immaterial (23 exceptions)

▪ 804: declarant must be unavailable (6 exceptions)

▪ 807: catchall exception

Hearsay Advice

With hearsay, you need to divide the statements up and analyze them independently 

Look at claim to determine the purpose of the offer

A. Defining Hearsay

i.
Introduction to Hearsay
Hearsay is one of the most often used objections


Policy: reasons to exclude hearsay evidence

· absence of cross-examination

· absence of demeanor evidence

· absence of the oath

Risks: there are several risks that are being protected



- risk of misperception



- risk of faulty memory



- risk of misstatement



- risk of distortion, insincerity or lack of candor

R. 801 – Definition of Hearsay


▪ simply: an out of court statement offered to prove the truth of the matter asserted 

· If the statement is not live testimony, but something said earlier, there can still be hearsay even though the declarant is repeating his or her own statement!!  

▪ statement = oral or written assertion OR non-verbal conduct of a person if it is intended as an assertion

· commands and questions are often not treated as hearsay

· they will be when the questions have probative force (Et tu, Brutae?)

· assertive conduct is hearsay when offered to prove the point asserted

▪ declarant = the person who said the statement

· generally, machines or animals are not declarants

· machine can be a declarant if a person was inputting information, if it is automated then the machine is not a declarant

▪ as soon as a witness says “he said” or “she said,” an objection should be made because it is likely that hearsay is going to follow

R. 802 – Hearsay is not admissible

EX: Carter hit by a car and said Dean Young ran over her.  I am the only one who hears it.  

▪ malpractice case against paramedics: statement is not hearsay because it is not offered to prove what it says, but offered to prove that something was said – that she was alive at the time

▪ homicide prosecution: statement is hearsay because it is offered to prove what it says – that Dean Young is the one who did it

· insanity defense: if Dean Young said that he was Woody Allen, that would not be hearsay because he is not trying to prove the truth of what he said, but that he is nuts

Hearsay at Common Law v. the Federal Rules


▪ at common law, the intent of the assertion didn’t matter

▪ under the FRE, the intent of the assertion matters

▪ Ex: I need to prove it was raining.  Carter is a witness.  She testifies that she knew it was raining because she saw people walking around with umbrellas.

· FRE: this could be a statement (non-verbal conduct), but it would need to be intended as such 

· Policy: a person is more likely to lie if they think about it; so we are more concerned with intentional statements
· Common law: all statements/conduct, intended or not, are hearsay
Wright v. Doe d. Tatham, Ct. of Exchequer, 1837 (p.129)
Holding: letters showing decedent was a rational person are inadmissible as hearsay (common law hearsay)
▪ under the FRE the letters would be admissible because they are not being offered to prove the truth of the matter asserted in the letter, but to show that the decedent was competent


- intent of the speaker was to ask about business, not to prove that the recipient was competent

Cain v. George, 5th Cir., 1969 (pre-FRE decision)

▪ definition of hearsay under the FRE

▪ silence and the hearsay doctrine (non-assertive conduct)

Holding: The testimony that no one complained before is admissible because it shows how the heater acted in the past, not to prove the truth of the matter asserted that any certain number of occupants had complained.  Intent of the assertion matters; there was no intention to make a statement in this case.

▪ Silence can be interpreted as a statement

ii. Indirect Hearsay

Statements that indirectly incorporate hearsay into them will also be inadmissible because they pose the same dangers as hearsay statements.
United States v. Check (1978)

Holding:  the testimony was hearsay because it incorporated hearsay statements into it.  The testimony was a mere conduit to admitting hearsay evidence.  This is indirect hearsay.  The dangers of hearsay are still present.

▪ R. 403 may help here also because of prejudice
iii. Common Law “Non-Hearsay” Categories

A statement is not hearsay if it is offered for one of the following purposes…

Categorical Exceptions to Hearsay
▪ Impeachment: hearsay evidence offered to prove prior inconsistent statements is admissible to impeach a witness

· Both statements cannot be true, so it shows that the witness has lied at some point

· Not offering the statement to prove the truth of the matter asserted, but to show the inconsistency in the two statements

· Distinguish between substantive use of a statement and impeachment use 

· How does the jury distinguish?  Can use limiting instruction under R. 105 or try to keep it out as prejudicial under R. 403
▪ Verbal Acts: words that are themselves technically illegal acts; they have independent legal significance (offers of prostitution, threats)

· a person using them is not likely to be lying or using the words flippantly

· these words must be used to prove the act
· Pointing and speaking have legal significance together and must be treated as a single statement

▪ Proving Effect on Hearer: words offered to show that they had some effect on the hearer that caused them to act or react in a certain way

· ex: A told B there was a gas leak in the backyard.  B went back there and lit a cigarette.  A used his statement to B to show that B should have known better.

▪ Verbal Objects: certain words appearing on objects are not treated as statements but as an integral part of the object itself
· Could also argue that the object is chattel, not statement – chattel doctrine
· see Duffy
· For example, Paolo’s matches are saying: “I’m from Paolos”

· same concept as authentication: it’s a reliable source of information that supports an inference (circumstantial evidence)

▪ Circumstantial Evidence of State of Mind: words that do not expressly show state of mind, but give circumstantial evidence of state of mind, can be used

· Saying husband only gets $1 is circumstantial evidence of state of mind, not an express statement that she hated her husband and wanted him to have nothing

▪ Circumstantial Evidence of Memory and Belief: words that do not expressly show memory, but give circumstantial evidence of memory, can be used

· Officer’s testimony about girl’s description of room is not hearsay because it is circumstantial evidence of her memory, showing she knew what the room looked like, not an express statement that a person remembered.

· The statement cannot be used to prove a fact remembered or believed
· Very narrow exception, rarely used

iv. Matters Assumed

There is a strong implication in some statements that has the same effect as proving the truth of the matter asserted in the implication

▪ sometimes repeating a statement someone else made infers that a person had personal knowledge, when in fact they did not

Problem 3-M, p.175

▪ A gets arrested.  B comes up and A says “I didn’t tell them anything about you.”  The government offers this statement to implicate B.

-  implication: that B was involved in the criminal activity

▪ the statement is offered to prove that B was involved in the crime

· this is hearsay if you think there is an implication

·  it’s not hearsay by the literal reading of the words.

▪ it’s the implication that makes the difference; the implication can be so strong that it acts as an assertion

▪ to keep this out, use policy: still a possibility of misconception, lack of cross, risk of prejudice

United States v. Pacelli, 2nd Cir., 1974 (pre-Rules decision) (p.171)
Holding:  this is inadmissible hearsay because there is a strong implication in the statements from P’s wife that P did the murder; Lipsky is assuming that wife and friends have personal knowledge.  The declarant should be subject to cross in order to test the validity of the inference which the government wants the jury to draw from these statements…that Pacelli told his friends he killed the woman.  There is a risk of prejudice to the jury; no cross-examination; danger of misinterpretation.


iv.
Hearsay within Hearsay – R. 805
Hearsay within Hearsay

▪ Pacelli: when Lipsky said: “the wife said Pacelli told her he did it” that would be hearsay within hearsay.  There are two levels:

· Wife said something about the murder to Lipsky
· Truth of the matter asserted is simply: this is what the wife said

· Pacelli said “I did it”

· Truth of the matter asserted is that he did it

▪ When looking at levels of hearsay within hearsay, the truth of the matter asserted at the first level is that the person said something

▪ The truth of the matter asserted at the second level is the substance of the statement


B. 
The Hearsay Exceptions (& Exclusions)



i. 
“Non-Hearsay” Out of Court Statements under FRE 



a. 
Prior Inconsistent Statements – R. 801(d)(1)(A)
R. 801(d)(1) – a statement is not hearsay if it is a prior statement by a witness 

▪ the declarant must:

(1) testify at the trial and 
(2) be subject to cross and 
(3) the prior statement must be inconsistent and 
(4) given under oath 
(5) with penalty of perjury and 
(6) be given in a trial, hearing or a proceeding

Prior Inconsistent Statements
▪ Prior inconsistent statements 


- generic: any statement previously made that is inconsistent 

- can ask leading questions of a hostile witness (611(c)) and use a prior inconsistent statement

▪ Prior inconsistent statement impeachment


- a way to impeach 


- this doesn’t get in the substance of the statement if used when there is a hearsay problem

▪ Prior inconsistent statement hearsay exception

- this one is a hearsay objection and has added criteria of oath and proceeding requirements
State v. Smith, Wash. S. Ct., 1982 (p.187)
Holding:  “Proceeding” includes grand jury proceedings and, although the court declines to rule on whether it always includes affidavits, they rule that in this case the affidavit is sufficient to be another proceeding because the guaranties of truthfulness were met through the notary, the oath, and the penalty of perjury.
▪ most federal cases exclude stationhouse declarations
Prior inconsistent statements:


▪ Forgetful witness: 

· What if the witness doesn’t remember the statement – can you still get it in as a prior inconsistent statement?
· Supreme Court said this requirement can be satisfied even if the witness doesn’t remember

▪ Is the statement offered to prove the truth of the matter asserted? 

· In Smith, they asked for her statement to be used for its substantive value

· It was already in (for impeachment), but the prosecutor wanted to prove the truth of the matter asserted so he needed a hearsay exception to get it in for its substantive purpose

· Contradiction 

· The one type of impeachment that implicates the hearsay rule

▪ Two types of impeachment of the witness in Smith

· prior inconsistent statement: witness blows hot and cold

· no hearsay exception needed because this is not substantive
· contradiction of witness’ statement: offered to prove the truth of the matter asserted

· hearsay exception needed because this is substantive

· Smith was impeached by use of prior inconsistent statement and by contradiction, so they needed a hearsay exception (but there was one under 801(d)(1)(A)) 

b. 
Prior Consistent Statements – R. 801(d)(1)(B)
Prior consistent statement: Background


▪ there are two uses: 

· to rebut prior inconsistent statement impeachment (no exception needed)

· other side says: witness blows hot and cold

· we say: witness blows cold and cold

· not being used to show truth of the matter asserted

· substantive (need a hearsay objection)

· want to use the statement as substantive evidence

R. 801(d)(1) – a statement is not hearsay if it is a prior statement by a witness

(B): consistent statement: consistent statement can be used to rebut a charge of recent fabrication or improper motive if it was made AFTER the alleged influence started

▪ when the statement is allegedly made pre-motive, there is an issue about whether it can come in to rebut the impeachment made – Tome says you can’t use it under 801(d)(1)(B), but it is a split decision.  

Tome v. United States, S.Ct., 1995 (p.199)
Holding:  The prior consistent statements should not have been admitted because the statements did not meet the temporal requirement: they were said AFTER the alleged motivation or influence.  The common law has a temporal requirement and the court suggests that the rule drafters would not have left it out without mention.  

Dissent: disputes factual background – there were exceptions to the common law rule.  The dissent would read the rule’s plain words to mean exactly what they say.

▪ What it mean when a rule is silent on an issue?  In Daubert, the Frye test is not included in the rule, and the court rules that it doesn’t apply.  In Tome, the temporal requirement is not included in the rule, but it does apply.  

· Tome court is 5-4 (Scalia in the middle saying he doesn’t look at advisory opinion notes), so this issue is not decided here.




c. 
Prior Identification
R. 801(d)(1) – a statement is not hearsay if it is a prior statement by a witness

(C): identification: prior statement of identification can be used at trial

· any identification is okay, but only if certain requirements are met
· the declarant must testify at trial and must be subject to cross 
State v. Motta, Hawaii S.Ct. 1983 (p.211)
Holding:  The court treats the sketch as hearsay, but says the prior identification exception applies.  All of the exceptions apply to Iwashita (identification made after perceiving the subject and witness was available for cross).  The sketch was admissible even though it wasn’t made by Iwashita because both the artist and the person describing the robber were present at trial and subject to cross.

▪ personal knowledge – R. 602: to authenticate sketch for admission as evidence, we don’t necessarily need the sketch artist because the cashier will authenticate it and has personal knowledge of it.

d. 
Admissions by a Party Opponent – R. 801(d)(2)
Admissions by Party Opponent 
There are five types of statements that are admitted when offered against a party
▪ party’s own statement

▪ party has adopted the admission (adoptive admission)

▪ authorized agent’s admission

▪ agent speaking regarding matter within scope of authority

▪ Coconspirator’s admission 

Policy: expresses philosophy of the adversary system, in which each party is responsible for making or breaking, winning or losing, his own lawsuit.
I.
Individual Admissions – R. 801(d)(2)(A)
Party’s own statement can be admitted against him

▪ cannot offer a statement in your own favor, it can only be offered against you

▪ anything a party says can be offered against her at trial 

▪ based on theory of adversarial system – party is responsible for own lawsuit

▪ admissions in a civil case (requests to admit) cannot be held against a party in a later suit

▪ government admissions: admissions made by government agents are not always treated as admissions

▪ a statement fits exception when offered against the person who spoke, but not when offered against a co-party (Bruton)
Bruton v. United States, S.Ct., 1968 (p.224)
Holding:  the limiting instruction is not enough to protect Bruton and separate trials are needed (Evans says he and Bruton did it, but Bruton never had warning).    

Dissent:  the rule will severely limit the circumstances were joint trials may be had 

II. Silence/Adoptive Admissions – R. 801(d)(2)(B)
The Adoptive Admission 

▪ an adoptive admission is one where the person is curiously silent to a query or statement 


- person should explain silence

▪ the statement must be offered against party and must be one to which the party has manifested adoption or belief in its truth


▪ no need to look at hearsay w/in hearsay because the adoption pulls in everything behind it

· problem: what if the person is just saying it the short way; instead of saying: “Sonal told me Carter is hurt”; I say: “Carter is hurt”

Silence as a freestanding statement v. Silence as an adoption of another statement

▪ Free standing: mom has baby at beach; baby runs to water and mom doesn’t move and baby drowns.  Mom is arrested; says she loves her baby and wouldn’t murder it.  

· silence was a statement in an of itself (no statement to adopt)

· prior inconsistent statement used for impeachment or contradiction used for substance (because her statement of love is opposite of her statement of hate in letting the kid drown)

▪ Adoption: baby drowns.  Mom is arrested.  In front of the police, someone says, “you killed your baby by not saving it from drowning.”  Mom says nothing.


- silence was an adoption of the statement.

US v. Hoosier, 6th Cir., 1976 (p.230)
Holding:  silence was an admission here.  The probably human behavior would have been for the appellant to promptly deny his girl friend’s statement if it had not been true.  More would be needed than this statement, however.
Doyle v. Ohio, S.Ct., 1976 (p.233)
Holding:  Using post-Miranda warning silence against a defendant violates due process because it gives the right to remain silent and then holds that right against a person and suggests something more.  Post-Miranda silence cannot be used for impeachment or substantive uses.  

III. Authorized Statements – R. 801(d)(2)(C)
Agents Admissions: where the agent is authorized to speak for the party on that subject

▪ press secretary is authorized to speak for president

▪ policy: when one person hires another to speak for him, it is fair to allow the agent’s words to establish facts at trial against the principal

· statements by public employees not admissible against the government 

IV. Statements on Matters within Scope of Agent Authority – 

R. 801(d)(2)(D)
Unauthorized Agents Admissions: where the agent is not necessarily authorized to speak, but is acting in the scope of their employment and during the existence of the relationship. 

▪ train driver speaks about the cause of a train crash
Mahlandt v. Wild Canid Survival & Research Center, 8th Cir., 1978 (p.243)
Holding:  No personal knowledge needed under R. 801(d)(2)(D) admissions doctrine.

▪ Policy: adversarial system – shouldn’t say it if you don’t want it used against you

Mahlandt 

Analyzing the Out of Court statements

	Evidence Offered…
	Against Poos
	Against Center

	Mr. Poos’ note to Mr. Sexton saying “Sophie bit a child”
	Admissible as party’s own statement under R. 801(d)(2)(A) and as a adoptive admission under R. 801(d)(2)(B)

	Admissible as an admission made as an agent in the scope of his employment under 

R. 801(d)(2)(D) (agent’s adoptive admission)

	Mr. Poos’ oral statement to Mr. Sexton that “Sophie bit a child”
	Admissible as party’s own statement under R. 801(d)(2)(A) and as a adoptive statement under R. 801(d)(2)(B)
	Admissible as an admission made as an agent in the scope of his employment under 

R. 801(d)(2)(D) (agent’s adoptive admission)

	Minutes of the board meeting that say “Sophie bit a child”
	Hearsay - not admissible because he was not present during the board meeting (not his statement)
	Admissible as an authorized admission of an agent under 

R. 801(d)(2)(C) as an adoptive admission under 

R. 801(d)(2)(B) and as the party’s own statement under 

R. 801(d)(2)(A)


V. Coconspirator Statements – R. 801(d)(2)(E)
Coconspirator Statements 
▪ related to agency: 

· common law of agency law: cannot use words of agent to establish the principal/agent relationship

· agency and conspiracy are predicates for application of the hearsay exceptions under R. 801(d)(2)(C)(D) and (E) 
· i.e. you need to show that there is an agent or a conspirator first.  
· Can you use the statements to establish the predicates? 

· Yes, Bourjaily overrules the common law

▪ coconspirator statements are admissible if

1. the declarant and accused conspired (coventurer requirement)

2. the statement was made 

a. during the venture (pendency requirement) and

b.  in furtherance thereof (furtherance requirement)

▪ don’t need a charge of conspiracy to use this exception

Bourjaily v. United States, S.Ct., 1987 (p.252)
Holding:  no need to have independent evidence of the conspiracy to get the statement admitted.  The judge can look at the circumstances of the case and determine, as a preliminary question (104), whether the statement should be admitted.  Also, the evidentiary standard of preponderance of the evidence is used instead of the substantive standard of beyond a reasonable doubt.  

Dissent:  coconspirator exception is closely related to the agency exception: so if you can’t use the agent’s words to prove agency, you shouldn’t be able to use the conspirator’s words to prove the conspiracy.  

▪ Overrules Glasser: says you need independent evidence (bootstrapping rule) – this was a pre-rules decision

▪ court says that the defendant can still use R. 806 to attack the credibility of the out-of-court statement

▪ court does not answer the question of what happens if all you have is the statement is that enough?

· legislature says no, you need more.  But, codifies Bourjaily.

ii. 
Exceptions Applicable Regardless of Declarant’s Availability – R. 803
R. 803 –  there are certain statements that can come in regardless of whether the declarant is available 



a. 
Present Sense Impressions and Excited Utterances 
Present sense impression – R. 803(1)
▪ temporal requirement: needs to be made immediately after or during the event

· theory:  immediacy offers reliability

· policy: if you have time to think, you lie

▪ the statement must describe the event
Excited utterance – R. 803(2)
▪ need to be under the stress of excitement 

- theory:  stress offers reliability

▪ the statement needs to be related to the startling event

- same kind of immediacy not needed as for present sense impression

▪ the statement must relate to the event: more broad than describing

Res gestae: (p. 279) the thing itself; immediacy matters

▪ If you see or sense something and repeat it immediately there is something reliable about it.

▪ Common law doctrine that underlies all 3 hearsay exceptions (present sense, excited utterance, state of mind)

Nuttall v. Reading Co., 3rd Cir., 1956 (p.267)
Holding: Nuttal’s statements during and immediately following the phone call should be admitted into evidence to prove that he was being compelled to come to work.  They were made substantially at the time the event was perceived and are free from the possibility of lapse of memory…lessens the likelihood of conscious misrepresentation.  



b. 
State of Mind: Then-Existing Mental, Emotional, Physical, etc.
Then-existing emotional, mental, or physical condition (state of mind) – R. 803(3)
▪ used to prove declarant’s (1) then existing physical condition; (2) then-existing mental or emotional condition; (3) later conduct; and (4) facts about his will

· temporal requirement: then-existing

· doesn’t include statement of memory or belief: for ex; “yesterday I was sick”

· includes then-existing statements: for ex.; “I am sick,” if said yesterday

· state of mind needs to be at  issue in the trial

· statement that Nicole said “I fear OJ” is not admitted because the victim’s state of mind was not at issue in the trial

· most courts do not allow victim’s statements of fear

▪ there is a movement that in certain cases (spousal abuse, child abuse) these statements would not be said unless they were valid and should be admitted.

· Always have a R. 403 problem and a relevance problem 

▪ no backward looking statements except as to wills (execution, identification, or terms)

· can say, “I specifically excluded my husband from my will”

	Circumstantial Evidence of State of Mind 

(one of six categorical exceptions to hearsay)
	Direct Evidence of State of Mind 

R. 803(3)

	“I gave my husband Ira $1…”
	“I hate Ira.”


The Hillmon Doctrine
▪ Special brand (variant) of state of mind exception (803(3))
▪ Statement of intent that does not require declarant’s state of mind to be at issue in the case.

· must be relevant but not at issue
· ▪ Always in the form of, “I plan to …, I intend to…, I will…”

· Just because a statement is in this form does not mean that it is always a Hillmon statement

▪ Problem: 2 types of intent may be at issue:

· Declarant’s own intent to do a future act

· Another person’s intent to do a future act

▪ Mentioned in 803 advisory committee notes: advises that statement can be used only to prove future conduct of declarant, not another person

· applies in Hillmon
· court extends this in Pheaster
Mutual Life Insurance Co. v. Hillmon, S. Ct. 1892 (p. 286) 

Court Ruling: whenever the mental or physical feelings of a person are material to be proved, the expressions of such feelings are original and competent evidence.  Here, the letters were competent evidence of the intention of W, at the time of writing them, that he intended to go to the creek with H.  W is the declarant in this case and so his state of mind is not at issue.  The letters are relevant to show that he was with H.  

United States v. Pheaster, S.Ct., 1976 (p. 289)
Court Ruling: Statements of intent can be used against the declarant and a third party.  Court explains a Hillmon statement and its scope.  Hillmon does not require declarant’s state of mind to be at issue in the case.  L is a third party, his state of mind is not at issue in the case (not a Δ or Π).  State of mind is important to infer the truth of other matters that are at issue.  Is the statement admissible to implicate that A was at the place?  Court allows the statement against A.  
▪ Court recognizes the note from the House Committee but also says that there is controversy regarding the scope of the doctrine.  This Court allows the scope to be broad to allow the statement against A.  

▪ Mentioned in 803 advisory committee notes: advises that statement can be used only to prove future conduct of declarant, not another person (Pheaster Court does not listen to this note)

· Many courts allow this only if there is corroborating evidence

· Minority apply Pheaster
c.
Statements for Purposes of Medical Treatment – R. 803(4)

Statements for Purposes of Medical Diagnosis and Treatment
▪ statements are admissible if they describe medical history, past or present symptoms, pain, sensations or the general character of the cause or external source
· admissible insofar as reasonably pertinent to diagnosis or treatment
· need not be made by only doctors (nurses, paramedic, parent)
· Statements of fault often excluded (Joe did it..) as too self-serving or unreliable
· Exception: child abuse cases
▪ Reliability is based upon the idea that when seeking treatment a person will be truthful
· Offered to prove the truth of statement (thus the need for a “hearsay exception)

▪ Does not require the statement to be made by the declarant or for the declarant’s own medical treatment
▪ Most likely to contain multiple levels of hearsay because they come from medical records.  (Nurse says, Paramedic said, Patient said)
Stull v. Fuqua, 1990, pg. 45 supp…
Court Ruling: the hospital record is not admissible because there is no evidence that the statement about what happened came from the doctor.   
U.S. v. Sumner, 2000, pg. 47 supp.
Ruling: statements made to doctor lack the requisite guarantees of trustworthiness and indicia of reliability; the child mostly nodded  during examination, offered no detail, and did not testify.



d.
Past Recollection Recorded
Rule 803(5) - Recorded Recollection

▪ the witness doesn’t remember now, but at one point near the event, recorded her memory.  It can now be used and the witness can “adopt” it.
· the record must have been made when fresh in memory

· must be a document, not a statement

· Witness must actually take the stand and testify that he has insufficient memory

▪ Read only into evidence; not received as exhibit unless offered by adverse party

· Protects the jury from too much prejudice
· Can only be admitted by the adverse party


R. 803(5) – should the police officer (in Oates) have been allowed to use this rule in order to read the report into evidence?


▪ did he have insufficient recollection?  Maybe.


▪ is confrontation problem satisfied?  Yes, the officer and the driver were present for cross.

▪ some courts say R. 803(5) is different than R. 803(6),(8) because the confrontation problem is not apparent; also the witness wrote it and adopts it (see note that follows Oates case)

Ohio v. Scott, Ohio S.Ct. 1972 (p. 311)
Court Ruling: Court allows the statement of the witness given after the shooting to be used to refresh her memory and to be able to be admitted by the party.  

Dissent: Feels that allowing a written statement to be taken back with the jury gives it too much credit and weight.  

▪ Under Ohio law the document can be admitted by the party.  Federal law allows only the adverse party to enter the document if it desires. (due to problems stated by dissent)

R. 612 - Refreshing Recollection
▪ When a witness uses a document to refresh memory

· The witness has memory of the event, unlike the case of recorded recollection

▪ Not a hearsay issue 

· Not evidence: witness stakes his oath on present memory; not on the written recital of things remembered in the past.
▪ The statement is not offered into evidence  (need not be a document)
R. 106 – Remainder of Recorded Statements

▪ when a writing or statement is introduced, the adverse party may require the introduction of any other party of it which ought to be considered
Baker v. State, Md. Appeals, 1977 (p.559)
Holding: Court finds that a witness may refresh his recollection; don’t need same testimonial competence of a mere stimulus to present recollection , for the stimulus itself is never entered into evidence.
e. Business Records
R. 803(6) – Records of Regularly Conducted Activity

▪ policy: business records are purposeful statements (no incentive to lie)


▪ requirements:

· records must be made at or near the time of the event recorded (temporal req’mt)

· it must be discussed by someone with personal knowledge

· the taking of the record must be part of regular practice

· it must be the type of thing the business would ordinarily record

· (read-in requirement) the person recording must have a duty to record

· need not have personal knowledge of what is going on

▪ How to show it fits exception:

· custodian or other qualified person can testify

· R. 902(11)/(12) certification: can have an affidavit that the record meets the requirements without making the businessman come in to testify

▪ What is a business?  A “calling of every kind,” whether or not conducted for profit

R. 803(7) – Absence of Business Records
▪ can use the business records to show the absence of something that would ordinarily be recorded in the normal course of business, unless the circumstances indicate a lack of trustworthiness.

Petrocelli v. Gallison, 1st Cir., 1982 (p.320)
Holding:  the report is excluded because there is no way of knowing where that information came from.  It is not Dr. G’s report and the court cannot tell how Dr. S arrived at that conclusion, so it cannot come in under R. 803(6).  Furthermore, the record could have been misconstrued by the jury, thinking it was a definitive opinion, and should also be excluded under R. 403.  

Norcon, Inc. v. Kotowski, Alaska S.Ct., 1999 (p.326)
Holding:  The court allows the memo of the investigation because it was made in the ordinary course of business and the statements by the employees were made as agents speaking during their employment and the statements fall under the admissions doctrine.




f. 
Public Records and Vital Statistics
R. 803(8) - Public Records

▪ hearsay exception for public records

· covers documents only, not oral statements
· the rule can be used by both parties

· it does away with the need of bringing the witness in to testify

· the public record/report is a substitute to having the policeman or expert come in to talk about what he saw

▪ policy: presumption that public servants go about official tasks with care and that the scrutiny they face gives added assurance of trustworthiness


▪ Clause A – activities of office or agency (mundane documents)

· example: weather report that 13 inches of snow fell at GW; tax records valuing property offered to show that the assessment happened; etc.

▪ Clause B – “matters observed” by public officials

· exception: matters observed by law enforcement personnel used in criminal cases

· the defendant can offer it in his own favor
· policy: juries might trust everything written down by police; preserves the confrontation rights of the accused
· example: criminal prosecution of drunk driver; police report saying driver was observed as drunk at the scene (to be distinguished from the use of the breathalyzer)

· examples: see above if offered to prove observations could fall under this category; police report of a car accident offered to prove what the police observed


▪ Clause C – “factual findings” from official (government) investigations 
· exception: unless untrustworthy:
· look at timeliness of investigation, use of hearing procedures, and skill/motivation of investigator

· exception: cannot be used by government against accused in a criminal case

· the defendant can offer it in his own favor
· broader than the Clause B exception

· policy: juries might trust everything written down by police; preserves the confrontation rights of the accused
· examples: ATF report on ballistics in sniper cases

· big dispute: evaluative reports

· reports that take opinions/ facts from others and then draw conclusions
· See Baker
R. 803(9) – Records of Vital Statistics


▪ required by law


▪ made to a public or government office

R. 803(10) – Absence of Public Record


▪ can use the absence to show that the event did not happen


▪ use the certification rule of R. 902
Baker v. Elcona Homes Corp., 6th Cir., 1978 (p.334)
Holding:  The court said that the correct rule to admit the report of the car accident is R. 803(8).  The court finds that this was a factual finding under clause C and there was no indication of a lack of trustworthiness.  Also, the judge gave a limiting instruction under R.105.  The statement of the driver that was within the report was admissible because where factual findings are admissible; the underlying data considered by the officer are also admissible.  Anyway, the driver’s statement was not hearsay because it was used to show his prior consistent statement under R. 801(d)(1)(B).

▪ evaluative reports: raise a problem under R. 803(8) – they are not barred, but they are viewed with more care.

United States v. Oates, 2nd Cir., 1977 (p.342)
Holding:  Cannot use the chemist report because the chemists are considered “other law enforcement personnel,” so any matters observed or factual findings under R. 803(8)(B), (C) cannot be used in a criminal case against the accused.  Also, R. 803(6) must be interpreted to have the same restriction against using records created by the government against the accused in a criminal case.  It was the intent of Congress to make evaluative and law enforcement reports inadmissible against defendants in criminal cases.
▪ occasionally crime lab reports are admissible



g. 
Other 803 Exceptions
R. 803(11)-(23): Hearsay Exceptions 

(11): records of religious organizations: 

- facts of personal or family history contained in regularly kept record of a religious organization

(12): marriage, baptismal and similar certificates: 

- statement of fact in a certificate made by religious organization or public officials

(13): family records: 

- personal/family history facts kept in a bible, genealogy, tombstones, etc.

(14): records of documents affecting an interest in property: 

- applies to records of documents (record of the deed) 

- required to be recorded in a public office

(15): statements in documents affecting an interest in property: 

- applied to documents themselves and the statements therein (the deed)

(16): statements in ancient documents: 

- ancient documents are 20 years old; authenticity needs to be established

- purpose: might be hard to find people to testify to the document

(17): market reports, commercial publications:

- the publication must be relied upon by the public (stock quotes, phone books, directories, etc.)

(18): learned treatises: 


- it must be used by the expert while testifying (cross or direct)


- the statement can only be read into evidence, not admitted as an exhibit


- the treatise must be established as reliable

(19): reputation concerning personal or family history: 

(20): reputation concerning boundaries or general history:

(21): reputation as to character: 


- there are rules restricting character evidence, this rule just says its not hearsay

(22): judgment of previous conviction:


- final guilty judgment punishable by death or prison for more than a year


- can be used to prove any fact essential to sustain the judgment


- cannot be used by the government in criminal cases except for impeachment

- cannot use judgments against persons other than the accused/defendant (protects witness from prejudice)



(23): judgment as to personal, family, or general history, or boundaries:

Hearsay themes:

▪ government is reliable, business is reliable, people don’t lie about religious stuff, people don’t like about personal history or background, people don’t lie when it comes to property, longevity is related to liability




h. 
The Catchall Exception
R. 807 – Catchall Exception 


▪ not used very often


▪ the person using this exception must make it known to the adverse party in advance 



iii.
Exceptions Requiring Unavailability
R. 804(a) - Definition of unavailability

▪ Unavailability includes situations in which the declarant cannot testify because he:

· is exempted from testifying about the statement on the ground of privilege 

· persistently refuses to testify concerning the statement

· lacks memory

· unable to be present because of death or then-existing physical or mental illness

· is absent and the proponent of the statement has been unable to procure attendance by other reasonable means
▪ not unavailable if it is due to the wrongdoing of the proponent of the statement

▪ If you can show one of these, then can use the 804(b) exceptions.  


▪ unavailability requirement: a requirement under rule, not a hearsay exception by itself
▪ judge determines whether the declarant is unavailable under R. 104
R. 804(b) – Hearsay Exceptions: those not excluded as hearsay if declarant is unavailable




a. 
Former Testimony – R. 804(b)(1)
Former testimony
▪ testimony given at another hearing or proceeding is admissible if the party or predecessor in interest (civil action) had an opportunity and similar motive to develop the testimony

· the hearsay statement is at the former hearing where the declarant testified
· must be a written or taped transcript of testimony

· can use the transcript for substantive purposes

▪ this is a hearsay exception; can use the transcript for substantive purposes 

▪ prior cross/direct by one who had the same:

· motive

· opportunity

▪ civil case: prior exam by predecessor in interest

Barber v. Page, S.Ct., 1968 (p.359)
Holding: a witness is not unavailable for purposes of the exception to the confrontation requirement unless the prosecutorial authorities have made a good-faith effort to obtain his presence at trial.  The state made no such effort here.
▪ right to confrontation: a trial right to the opportunity to cross examine and the occasion of the jury to measure the demeanor of the witness.

Lloyd v. American Export Lines, 3rd Cir., 1978 (p.364)
Issue:  Was there a predecessor in interest with a similar motive or opportunity as required by R. 804(b)(1) to use Lloyd’s prior statement?


Holding:  Yes- there was sufficient community of interest shared by the Coast Guard in its hearing and Alvarez in the subsequent civil trial to satisfy 804(b)(1).
b.
Dying Declarations – R. 804(b)(2)
Dying declarations

▪ the declarant must make the statement while believing he/she was going to die

· the statement must concern the cause or circumstances of impending death; can’t use a statement that is unrelated to the death 

· the declarant need only believe that he is going to die; need not really be dying

· what about unreasonable people?  Can use subjective evidence

▪ theory: no one lies when they are dying

▪ applicability:

· criminal case: homicide only
· What is the dying declaration limited to criminal homicide cases?

· confrontation clause issue is raised

· an attempt to balance confrontation clause interest and the interests of the state in getting the valuable evidence in

· civil case: all cases

c.
Statements against Interest – R. 804(b)(3)
Statement against interest

▪ a statement made by the declarant that is contrary to his interest, so much so that he would not have made it unless believing it to be true

▪ theory: assumes people are selfish and won’t speak against their own interest

▪ reasonable person standard

▪ interests identified by rule: 
· pecuniary
· proprietary
· subjects declarant to civil or criminal liability
· renders invalid a claim declarant would have against another

▪ interests not included:
· social (reputation or status)
· emotional 

▪ can be used against anyone, party or nonparty

· for statements offered against the accused, you need corroboration

· need to show speaker was not wrongfully motivated

· need to show significant reliability

▪ differs from the admissions doctrine: must be made against interest at the time it was made

· admissions: doesn’t matter if the statement is against interest at time

▪ application: 

· criminal case: homicide only

· civil case: all cases
Williamson v. United States, S.Ct., 1994 (p.381)
Issue:  What is the scope of the hearsay exception for statements against penal interest?  Is a statement the entire narrative or just individual self-inculpatory statements within the narrative?

Holding: A statement against interest does not include non-self-inculpatory parts of the statement, but only includes the self-inculpatory parts.  (Each statement must be against interest).  Remanded to determine which statements were self-inculpatory and which were not.
▪ exculpatory ( neutral ( inculpatory  

Scalia: some collateral statements can come in, depending on context

Kennedy: R. 804(b)(3) allows collateral statements as part of the narrative, unless it is self-serving or it is made after an offer of leniency by the government (entire narrative comes in)
Ginsburg/Souter: say the whole thing is exculpatory.  He was covering his ass, so none of it should come in because he was obviously trying to shift the blame.  The entire statement was in his interest (each statement must be against interest).
d.
Statement of Personal or Family History – R. 804(b)(4)
Statement of personal or family history

▪ statement about a person’s own personal or family history
· statement concerning birth, marriage, blood relationship, ancestry, etc.

▪ statement about another’s personal or family history if (1) related to that person or (2) intimately associated

· statement concerning foregoing matters, including death, of another person 

e.
Forfeiture by wrongdoing – R. 804(b)(5)
Forfeiture by wrongdoing

▪ one who procures unavailability of witness by wrongdoing, forfeits the right to object to hearsay evidence of statements that the unavailable person might have offered live

▪ new rule: added with last amendments



iv.
Hearsay and the Constitution
Confrontation Clause (423)

▪ a constitutional right in criminal cases (not civil cases) 

· right to cross-examine

· right to see the witness

· right to be seen by the witness 

· except in certain child abuse cases where the welfare of the child is at stake

▪ statutory requirement v. Constitutional requirement

· statute: the rule (state or federal rule of evidence)

· constitutional: confrontation clause

▪ Confrontation – two main inquiries:

· unavailability 

· must statutory requirements under R. 804 and constitutional requirements

· reliability 
▪ two main cases:

· Green: two kinds of statements pass muster, those subject to prior cross (hearings) and those subject to later cross (trial) (429)
· Dutton: confrontation clause is satisfied if a statement possesses an indicia of reliability (no reason to lie, statement spontaneous, against penal interest)

a.
Prior and Subsequent Cross-Examination
Cross Examination
▪ only when there is cross before and during trial is there definitely not a confrontation clause problem
▪ Statements must be subject to prior or subsequent cross

- prior: cross at prior exam
- subsequent: no cross at prior exam, but the witness shows up at trial

▪ Two main opportunities for cross-examination:

- when the statement was made

- at the time of trial

▪ Barber 359 – very broad view of Confrontation clause; does not stand

▪ California v. Green: circumstances of prior cross-exam were close enough to the trial circumstances to allow the prior testimony in.  There was a full and fair opportunity to cross at trial and to see the demeanor of the witness and he either disavows or qualifies the prior statement

	Case
	Statement can come…
	Cross when statement made?
	Cross at trial

	Green 1 
	if full and fair opportunity to cross when prior statement was made
	Yes
	No

	Ohio v. Roberts 
	If the statement is firmly rooted in a hearsay exception (reliability; unavailability needed too)
	Yes
	No

	Green 2 
	if full and fair opportunity to cross at trial
	No
	Yes

	White v. Illinois
	because firmly rooted exceptions do not require further inquiry (re: excited utterance; statements for purpose of diagnosis and treatment).  Sometimes unavailability is not required.
	No
	No

	Lilly v. Virginia
	The statement against interest exception is not a firmly rooted exception when used by a accomplice to inculpate the accused - VA overstepped Confrontation Clause
	No
	No





b. 
No Cross Examination – Firmly Rooted Hearsay
Sometimes reliability is inferred where the evidence falls within a firmly rooted hearsay exception.
▪ whether or not there is a firmly rooted hearsay exception is a question of federal law
· the against penal interest exception is not firmly rooted when an accomplice incriminates a criminal defendant
· It appears that each time a new exception comes before the court, a different hearsay exception is discussed

· See 441 for those exceptions that have been decided as firmly rooted hearsay exceptions

▪ court is backing away from the broad view of confrontation clause rights

· circumstances involving firmly rooted hearsay are enough even when there is not cross before or during trial

· unavailability may not even be required

▪ is unavailability established and is the statement within a firmly rooted hearsay exception?

· the firmly rooted requirement cuts through the unavailability and reliability requirements

▪ Lilly: VA rule is not firmly rooted, but federal rule is firmly rooted (see fn 21, p.441)
Ohio v. Roberts, S.Ct. 1980 (435)
Holding:  The court uses a two-prong test: (1) the prosecution must demonstrate unavailability of the declarant, and (2) the statement must have an indicia of reliability.  Here, the statement is admitted because unavailability was clearly established.  Also, the statement was reliable because reliability can be inferred without more in a case where the evidence falls within a firmly rooted hearsay exception.

Lilly v. Virginia

Holding:  Under VA law, the statement was against interest (Williamson was about a federal rule).  The Supreme Court reverses.  Look to VA law, but then look to the Confrontation Clause.  Whether or not there is a firmly rooted hearsay exception is a question of federal law.  The court looks to see if the “against penal interest” exception is firmly rooted in federal law.  Not when an accomplice incriminates a criminal defendant.  “Accomplices’ confessions that inculpate a criminal defendant are not within a firmly rooted exception to the hearsay rule as that concept has been defined in the Confrontation Clause.”



c.
A Constitutional Right to Use Hearsay Evidence

The Confrontation Clause and the Compulsory Process Clause suggest that they might sometimes entitle the accused to offer out-of-court statements and to maker hearsay use of them.

▪ it might entitle the defendant to bring the witness to court AND adduce from them everything that might reasonably assist the defense
▪ Compulsory Process Clause: requires the prosecutor to produce an available declarant in preference to his out-of-court statement.

▪ Confrontation Clause: a constitutional right in criminal cases (not civil cases) to cross-examine, see the witness and be seen by the witness 

Chambers v. Mississippi, S.Ct., 1973 (p.454)
Holding:  the Mississippi rule that a statement must be against pecuniary, not penal, interest interfered with Chambers’ right of confrontation; Chambers was denied due process by not being able to introduce witnesses to impeach McDonald.  Also, the witness testimony was reliable and thus was within the basic rationale of the exceptions against declarations against interest and Chambers has the right to present witnesses in his own defense.  The Constitution trumps the state’s evidence rules.

▪ Chambers would not have been saved by the FRE because McDonald was not unavailable – the constitutional issue is what saved him in this case

V.
Character Evidence

A.
Character Evidence in General - R. 404(a)
Character = personality, tendencies, or combination of human qualities

▪ propensity rule: cannot use character evidence for the purpose of showing a propensity

· ex: he did it before, he will do it again

· exceptions when dealing with character of the accused, victim or a witness

▪ Character evidence is usually relevant, but is usually incredibly prejudicial

i. Exception: Character of an Accused – R. 404(a)(1)
Character of the accused (criminal defendant)

▪ the accused can open the door by offering evidence of own character


· then the prosecution may let it in evidence of same trait (w/in scope)

▪ the accused can open the door by offering character evidence of victim
· then the prosecution may let in evidence of same trait of accused

ii. Exception: Character of a Victim - R. 404(a)(2)
Character of the Victim
▪ the accused can open the door by offering evidence of the victim


iii.
Exception: Character of a Witness - R. 404(a)(3), R. 607-609
▪ Character of the Witness
▪ can use character evidence for impeachment under R. 607-609

▪ unless an accused or victim take the stand, they are not a witness and they cannot be impeached.  When the accused or a victim does take the stand, they are subject to the witness rules and the accused/victim rules.  

▪ The only character evidence that is relevant regarding a witness is character for truthfulness; the relevant propensity is propensity to lie.
iv.
Methods of Proving Character
***R. 405 is controlling in R. 404(a)****
R. 405 – Methods of Proving Character


(a): three forms of evidence: reputation, opinion, and specific acts (on cross)


▪ reputation is what the community or a group think; opinion is what one person thinks

· reputation based on what you heard, opinion is based on what you know

· cannot use specific act testimony with opinion or reputation


▪ specific acts can be used on cross

· The door is open on re-direct to talk about the specific acts raised on cross

· Ex: Witness testifies to reputation for non-violence

· Cross: did you hear he beat his wife?  Did you hear he killed a puppy?

▪ if propensity evidence is allowed under one of the exceptions, then it can only come in as reputation or opinion on direct.  Specific acts can be used on cross.

(b): if the character trait is an element of a charge, claim or defense, then examples of specific acts can be used
▪ Ex: Sniper trial:

· opinion: he is a good shot, he is a good father

· reputation: he was known as a good shot, he was known as a good father

· specific acts: he took his kids to soccer, he beat his wife, etc.
v.
Character Offered for Reasons other than Propensity
R. 404(b) – Other crimes, wrongs or acts


▪ evidence of other crimes is not admissible to show propensity/conformity/pattern


▪ evidence of other crimes may be admissible for proof of:

· motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident

· identity: can offer the “?” used in other crimes to show that the Riddler leaves this sign (it’s his modus operandi).  

· absence of mistake: accused says he didn’t know how gun got in trunk; use evidence of other crimes to show that he always kept it in his trunk

· motive: used domestic violence behavior of OJ to show motive for murder

▪ such evidence, if requested by the accused, must be provided in advance of trial
▪ prior act must strongly resemble the charged offense to permit an inference of a pattern

▪ the prejudice to the defendant is manifest here, so 403 is often used here

U.S. v. Huddleston
▪ Rules do not require a “preliminary finding” by the court that the government proved a prior act by a preponderance. The judge makes a threshold decision whether the evidence is probative.

▪ Admitting evidence of prior acts raises a question of relevance conditioned on a fact under R.104(b), which is for the jury to decide under the preponderance standard

▪ prior act doesn’t need to be a conviction, it can be a charge or what have you.



vi.
Character at Issue
R. 405(b) – Specific Instances of Conduct
▪ when the character trait is an essential element of a charge or defense, specific acts may be used.

▪ classic cases: defamation, obscenity, entrapment

· character as an element is rare in criminal cases

· hate crimes (also fits R. 404(b))

vii.
Habit or Routine Practice
R. 406 – Habit; Routine Practice 
▪ Admissible
· habit is “relevant” to prove conduct (generally admissible to prove conduct of habit)

· if you can classify the evidence as habit, you get to prove conformity (propensity rule does not apply)

▪ Habit = a regular practice of meeting a particular situation with a certain type of conduct (reflex)

· one’s regular response to a repeated situation (semi-automatic)

▪ why is habit evidence allowed more readily than character evidence?

· more reliable because it’s reflexive, no time to think (lie)

· people are creatures of habit (likely to adhere to habits)

▪ applies to the routine practice of an organization or entity

Meyer v. United States
Holding:  There was sufficient evidence that it was the dentist’s habit, so patient loses.

B. Character Evidence in Sexual Assault and Child Molestation Cases
A subset of character evidence: 

▪ these rules will control in any case in which they apply (override R. 404 and 405)

i. Common Law

Blackstone’s Commentaries

▪ famous series: writes about English law and compares it to laws of other countries, etc.

- contemporary for its time – leading treatise 

▪ goes through various approaches to rape

· shows the gender issues involved; he sees it as a total heterosexual issue

▪ Hue and Cry doctrine: if someone has been raped, they must let everyone know that it happened, otherwise they will be doubted

· Justice Holmes: says this doesn’t make sense; especially considering the crime

▪ crimes against nature: homosexual sex and bestiality


· says it’s worse than rape

Gish v. Weisner

▪ Victim’s chastity is material upon the question of consent

State v. Ogden

▪ on the question of consent, sexual character of the victim can come in 

ii. Modern Law - Rape Shield Laws

Federal Rape Shield law:


▪ originated in the states, designed to protect victims of rape from having their characters assassinated in court

· this is a federal approach, states have their own

· 30 states had their own statutes before the origination of this law

▪ Jurisdiction: to what cases do the federal rape shield laws apply?

· crimes on federal property: military bases, Indian reservations, national parks, etc.

· the reach of these rules is not very broad

▪ applies to all sexual misconduct, not just rape

▪ history

· 1978: first federal rape shied statute (only for criminal cases)

· reputation or opinion could not be allowed in (victim’s past behavior)

· in certain cases, specific acts could be allowed in: 

· specific acts with the accused

· specific acts with others to show that the physical evidence belonged to someone else

· can bring it in because of a constitutional right (Chambers)

· 1994 amendment (adds civil cases)

· extends the statute to all sexual misconduct

· excludes a broader type of evidence – evidence that would support an inference of propensity for consent (contraceptives, kids out of wedlock)
· exceptions for specific acts kept the same for criminal cases

· exception for civil cases: can use evidence to prove sexual character of the victim if it is otherwise admissible and the probative value substantially outweighs the danger of harm to any party.  

· Reputation can only come in if the victim put it in controversy

iii. Character of the Victim in Sexual Assault Cases 
R. 412 – Sex Offense Cases
▪ in criminal cases, there are three instances where sexual conduct of victim is allowed 

· specific acts with the accused

· specific acts with others to show the physical evidence belonged to someone else

· can bring it in because of a constitutional right (Chambers)

▪ in civil cases, 

· sexual predisposition or behavior evidence is admissible, IF:

· admissible under other rules

· probative value outweighs danger of harm to victim and prejudice to any party

· sexual reputation evidence is admissible only if placed in controversy by victim

▪ procedure: need 2 weeks notice, judge looks at evidence in camera (civil and criminal) 

· victim given notice 

▪ alters common law rule; comes after many states had already acted in this direction
iv.
Character of the Defendant in Sexual Assault and Child Molestation Cases

R. 413-415 - Evidence of Similar Crimes in Sexual Assault and Child Molestation Cases
▪ prior offenses of the defendant can be used as evidence to show propensity 

· the defendant used to have to open the door

· R. 404 restrictions aren’t used in these cases

▪ in both civil criminal cases, evidence of defendant’s commission of another offense is admissible

· the prosecutor must disclose the evidence to defendant 15 days before trial

· evidence is not limited to convictions or charges

▪ 413 applies to sexual harassment as well (attempt to engage in sexual conduct)

▪ debate over these rules – very controversial

· judicial conference didn’t like these rules: 

· thought there would be a mini-trial in every trial; very time consuming and burdensome.  Also thought it was overly prejudicial.  

· R.403 still applies to take care of these problems.

▪ many states have not adopted 413-415

v. 
Propriety of Special Rules for Sexual Assault and Child Molestation
Special Rules for Child Molestation?

▪ YES: 

· the defendant has a unique pre-disposition that is not present in ordinary people (propensity to commit the crime again)

· there is a need for this kind of evidence because the child’s testimony was often attacked for credibility and it is hard to get their testimony (crime happens in secret, hard to get evidence)

· Children are a special class of people that need protection and they can be easily tricked by their abuser

▪ NO:

· Should not treat one class of defendants differently based on the crime that they committed (due process)

· Children are easily influenced – make things up

Special Rules for Sexual Assault?

▪ YES: 

· consent usually comes up, unlike other cases, and it is important to accurately judge the claims of the defendant that the sex was consensual by looking at prior similar acts

· yes, but this rule seems to be geared toward serial rapists instead of date rapists and the rule should be broader 

· raise the burden on the defendant – require them to show that it didn’t happen

▪ NO:

· Sympathy for defendant???

Does this evidence actually get in now?
▪ many say that “male” judges use R. 403 to undercut these rules

Do Rules 412-415 make sense?


▪ Do we still need Rule 412 even though views about pre-martial sex have changed?

· Yes: 

· Women are reluctant to report because of fear of testifying

· There is a stigma that still attaches to rape victims 

· Not fair to make the woman defend her irrelevant sexual acts on the stand

· Counters biases juries might bring have about prior sexual activity of women

· Counters biases juries might have about victim’s responsibility to prevent it

· Past sexual history is not relevant to this case

· Makes prosecution more likely – less harm to victim’s case

· There is no propensity to consent – the choice to have sex is done on a case-by-case basis and having sex with one person does not translate 

· No:

· Stigma and reluctance to report are not protected by 412

· There are false accusations and this evidence is needed to prove that

· This evidence can come into play with degrees of culpability

· Other considerations:

· In camera/sealed proceeding may work against the reluctance to report

· No, judges are just as biased as jurors

▪ Is it correct to take away the propensity protection through 413-415?

· Yes:

· People who rape and molest are likely to do it again 

· Can’t always use motive, often it’s propensity because a pattern is shown

· No:

· Just use motive under R. 404(b)

C.
Reconsidering Character Evidence

In some cases, the victim is treated like the defendant.  In some civil cases, the rules applying to criminal cases are used because the case deal with a criminal issue.
Cohn v. Papke
Holding:  Sexuality is not admissible for impeachment because Cohn never said he was gay or straight (door was not opened).  Also, not admissible for character because it is prejudicial under R. 403; it takes the jury’s focus off the case.

Perrin v. Anderson
Holding:  Prior acts of violence with police cannot come in for character because here the evidence is circumstantial, so only reputation and opinion can be used.  Evidence can come in for habit, however, since Perrin reacted that way 5 times before.  The porn can come in as to punitive damages to show that the loss to the son was not that great – he was not that good of a father.

▪ here the central issue was considered criminal, so the exception to R. 404(a) was invoked, but it wasn’t needed because they were not allowed to use specific acts

▪ Most courts have excluded this type of evidence on R. 403 grounds.

Jones v. Clinton
Holding:  No discovery into the Lewinsky matter.  Balancing test of 403 compels exclusion to prevent interference with criminal investigation.  Also, there should not be undue delay for the president in getting the criminal matter solved.  The interests of the president are good cause to use 403.  Furthermore, the evidence is not essential and could hurt the criminal trial.  R.403 does apply to R.415.
Should R. 415 apply in this case?
▪ Jones amended her complaint and added “pulled her close,” which changed it from sexual harassment to sexual assault and put it more in the realm of attempt under R. 415.  

Should R. 412 apply in this case to protect Jones?
▪ No, it is prejudicial and she must offer it first

▪ Yes, it is used to show consent under (b)(1)(B)

▪ Clinton may have a constitutional right to bring in this evidence because it is exculpatory

VI.
Forbidden Evidence

A.
Subsequent Remedial Measures
R. 407 – Remedial Measures
▪ measures taken after an injury or harm that make it less likely for that harm to occur again are not admissible to prove liability

▪ this rule favors organizations and corporate entities

· policy: don’t want to discourage people from making things better

· but, would companies really expose themselves to more lawsuits?

· not an admission necessarily; could have been an accident

▪ such evidence is admissible if used for impeachment, ownership, or to show feasibility (if controverted)


- feasibility = possibility of the remedial measure working, or even being possible
B.
Settlement Negotiations/Plea Bargaining Statements
R. 408 – Compromise and Offers to Compromise
▪ evidence of offering or accepting a settlement agreement is not admissible to prove liability or invalidity of the claim or amount of claim

· car accident: insurance agent calls me and offers me $5,000, that cannot come in during trial


▪ still need to be very careful in settlement discussions; it can come out in the press

▪ does not exclude evidence available through discovery, or that which is offered to prove bias, prejudice, show undue delay, or obstruction of criminal investigation.
R. 410 – Inadmissibility of Pleas, Plea Discussions, and Related Statements

▪ pleas of guilty come in, but when the plea is withdrawn or there is no contest – that can’t come in 


- nolo contendere- not an admission, but pay the penalty

▪ any plea discussions with a prosecutor can’t come in unless they lead to a guilty plea

C.
Payment of Medical or Similar Expenses
R. 409 – Payment of Medical or Similar Expenses

▪ not admissible to prove liability

▪ policy: don’t want to discourage the Good Samaritan


D.
Proof of Insurance Coverage
R. 411 – Liability Insurance

▪ cannot use insurance to show someone acted negligently or wrongfully

· Can’t use David Lee Roth’s paternity insurance to show that he acted recklessly or to show a propensity to get women pregnant (R. 404)


▪ can offer it to show proof of agency, ownership, control, bias or prejudice

VII.
Impeachment

Impeachment is always relevant – don’t need to open the door on direct

▪ Five types

· prior inconsistent statement

· sensory perception (mental capacity)

· bias

· contradiction

· character of the witness for credibility


A. 
Prior Inconsistent Statements
R. 613 - PIS used for Impeachment (hot/cold)
▪ (a): doesn’t explicitly authorize use of PIS for impeachment, but is written with the assumption that we are going to 

· reverses common law

· common law: could not prove the statement by extrinsic evidence and could not use surprise attack when impeaching

▪ (b): extrinsic evidence of a PIS of a witness is only admissible when the witness is allowed to be recalled to explain or deny and the opposing party can interrogate
· the 608(b) extrinsic evidence rule for specific acts only applies to that rule; this rule only applies here as well
· doesn’t apply to admissions of party-opponent in 801(d)(2)

· this rule requires that the witness be available for recall (often witnesses only come in for one day and roll out)
· extrinsic evidence: evidence other than a witness’ own admission or denial
· someone coming in to testify about the statement is extrinsic; asking a question that goes beyond the admission or denial is also extrinsic
i.
Prior Inconsistent Statement Used for Impeachment v. Hearsay
PIS Used for Impeachment v. Hearsay

▪ several types of prior inconsistent statements used for hearsay and impeachment

· Hearsay: 801(d)(1)(A): can use them for substantive purposes

· Very restricted use

· State v. Smith: needed hearsay exception to get in the evidence for substantive purposes
· impeachment: offer the statement to show the witness lied at some point
· doesn’t implicate the hearsay rule
▪ can offer prior inconsistent statements for bias or contradiction, so first determine whether it is being used for substance or impeachment

· then look to see what it is trying to show: hot/cold, bias, contradiction

ii.
Calling a Witness for Impeachment
United States v. Webster
Holding:  the court says that under R. 607, you cannot call a witness just to impeach.  But here, there was no bad faith as evidenced by the fact that the prosecutor wanted a voir dire first. 

▪ a defense attorney can call a witness just for impeachment – but, it is clear that a government attorney cannot call just for impeachment.  There is still an ethical problem with the defense: still can’t try to get in substantive evidence through the back door


iii.
PIS and Miranda
Harris v. New York
Holding:  Miranda rights don’t make evidence inadmissible for all purposes – can use PIS despite the lack of Miranda warnings.  Miranda cannot be used as a license to commit perjury once the defendant takes the stand.  Policy: benefits of impeachment should not be lost and impermissible police conduct will not likely be encouraged.

Dissent:  outrageous!  The statements bore directly on one of the elements in this case – it should only be allowed for collateral matters.

▪ could not be offered for substance because of the lack of Miranda warnings – so can’t be used for contradiction, but can be used for impeachment

C. Bias

There is no federal rule on bias.  
▪ bias is the relationship between a party and a witness which might lead the witness to slant, unconsciously or otherwise, his testimony in favor of or against a party.

▪ evidence of bias may be used to impeach (common law)
United States v. Abel, S.Ct., 1984 (p.588)
Holding:  Although bias is not codified in the FRE, it is permissible to impeach a witness by showing bias because it is settled in the common law.  Membership in a group is not being used here to convict, it is being used to impeach.  The tenants were very relevant because the tenants show that the members promise to lie, cheat, steal, and murder to protect each other; the tenants support the bias.  Also, this is not excludable as past conduct bearing on veracity because it is admissible for bias and that is enough.  


C.
Sensory Perception and Mental Capacity
A party can seek to show that a witness had only a brief chance to see or hear what she is testifying about or that she labors under defective sensory capacity that may affect her observations.


▪ extrinsic evidence may be used 

D. Character for Truthfulness/Credibility

	Character in General
	Character for Veracity

	R. 404(a)(1), (a)(2)
	R. 404(a)(3) ( R. 607-609

- 

	Can attack character in general
	Can only attack credibility to impeach R. 607-609


Character for Veracity

▪ There are three types of character evidence that can used for impeachment: 

· reputation and opinion

· prior bad acts without a conviction

· prior convictions
▪ relevant rules: 404(a)(3), 607-609 


▪ only work when the witness takes the stand

R. 404(a)(3): can use evidence of character as provided in R. 607-609  
R. 607: can impeach a witness even if it is your own



i.
Reputation and Opinion
R. 608: Evidence of Character and Conduct of Witness 

▪ (a): opinion and reputation: can attack credibility with opinion and reputation with certain exceptions:
· the evidence must refer to truthfulness 

· can rehabilitate only after an attack
ii. Non-Conviction Misconduct

R. 608: Evidence of Character and Conduct of Witness 

▪ (b): non-conviction misconduct: something you did that shows you are not a truthful person, ex: lying on an application 
· the evidence is not used to punish for the old crime, but to impeach
· if you have a conviction, you must use R. 609
· specific instances: specific acts (not reputation or opinion) may be used to attack or support a witness’ credibility:
· if probative for truthfulness or untruthfulness
· on cross 
· used to show the character of the witness for truthfulness (impeachment)
· used to show character of another witness for truthfulness

▪ extrinsic evidence rule: cannot use evidence of the old crime to prove the specific acts alleged
· you cannot use other evidence no matter whether the witness admits it or not

· policy: the witness is not on trial for the act, don’t want the trial to spiral out of control
· some judges won’t even allow reference to extrinsic evidence (can’t bring it through the back door)

· can bring in extrinsic evidence of prior convictions, but under 609

· can still use prior inconsistent statements, contradiction, bias, etc. to show that witness did it (see Abel – bias, 593)
· can still refresh the witness’ memory with the document 
· (subject to 403)

Murphy v. Bonanno, D.C. Cir., 1995 (p.602)
Holding:  the judge erred in excluding the evidence of wife’s prior false claims on relevance grounds and should have made a threshold factual determination

iii.
Prior Convictions
R. 609 – Impeachment by Evidence of Conviction
▪ (a)(1) any witness other than accused can be impeached by prior convicted resulting in death penalty or imprisonment of more than one year (felonies)

· Evidence of such a crime by the accused can be admitted if the probative value outweighs the prejudical effect (special balancing test)

· subject to rule 403
▪ (a)(2) any witness can be impeached by conviction of crime involving dishonesty or false statement

· crimes involving dishonesty are a narrow subset of criminal activity (Fearwell)
· crimes considered by the court to not include deceit: robbery, larceny, petit larceny, shop lifting

·  crimes considered involving deceit: perjury, false statement, criminal fraud, embezzlement, false pretense, or any crime involving the element of untruthfulness.

· this includes misdemeanors as well


▪ extrinsic evidence is permissible to prove prior acts or for any other impeachment purpose

▪ (b) if more than ten years has lapsed, the evidence is presumptively inadmissible unless it is in the interest of justice and probative value outweighs the prejudicial effect

· everyone gets the benefit of this rule

▪ (c) if annulled or pardoned, it doesn’t come in (allows fresh start)

▪ (d) juvenile convictions don’t come in for the accused 


- for witnesses other than the accused, it may come in with certain requirements
U.S. v. Paige
Holding: evidence of a crime committed eight years ago is not allowed.  It’s been a long time and the similarity of the crimes will have a very prejudicial effect on the jury.  Similarity between the crimes weighs in favor of exclusion.

U.S. v. Fearwell
Holding:  Not allowed, petit larceny is a misdemeanor and is not a crime involving dishonesty.  Crimes involving stealth are not the same as those involving deceit.


E.
Contradiction
Contradiction:


▪ no federal rule on contradiction; based on common law


▪ contradiction: use prior statements or evidence to contradict witness testimony

▪ Extrinsic evidence rule: not allowed on a collateral point

· If person spells name wrong then extrinsic evidence is not allowed to show that spelled name wrong

· Do not want trial spinning out of control

· Don’t want to waste time

· Can continue to ask “are you sure you spell your name like that?” but cannot bring in extrinsic evidence

i. Religious Beliefs

R. 610: Religious Beliefs or Opinions
▪ evidence of religious preference was admissible at one time to show that a person did not believe in God to attack credibility
· This rule no longer allows that
▪ If a priest wears a collar everyday he is not required to take it off
· If a person is showing a religious belief only for this case then it is not allowed
▪ Designed largely to protect people and freedom of religion
· Today (Post 9/11) there is a movement to allow evidence of Muslim faith to show perhaps something. (hatred towards America)

· 610 still protects this evidence for or against credibility
ii.
Rehabilitation: Syndrome Evidence

▪ Courts often exclude expert testimony that a person is telling the truth.  

· experts don’t know how to distinguish truthful dispositions

· juries can resolve credibility issues
▪ child sex abuse cases have led to a relaxation of this reluctance – use syndrome evidence (p.683)

· focus on social framework, behavioral patters, etc.

iii.
Hearsay and Impeachment
Relationship between Impeachment and Hearsay
▪ When you are trying to impeach using a prior statement and that statement must be true in order to establish that impeachment, then there is a need for a hearsay exception (getting in for substance).  This usually comes up with contradiction and bias.
Example: Sonal v. Megan
▪ John testifies on behalf of Sonal 
· On cross: “Isn’t it true that you dislike Megan for reasons that have nothing to do with this lawsuit?”

· Attempted Bias Impeachment
▪ John’s response: No, that’s not true
· Megan will call Lance, who will testify: “John told me: ‘I don’t like Megan because she wouldn’t lend me $50 when I needed it.’”

· Impeachment by prior inconsistent statement: Hot and cold (truth of statement is not in question)
· Contradiction: can only contradict John if Lance’s statement is true
· Hearsay exception needed: state of mind
· Bias: only if statement is true
· Hearsay exception needed: state of mind

Same Example:

▪ John testifies on behalf of Sonal, but there is no cross
· Cross does not address bias

▪ Megan calls Lance again
· No prior inconsistent statement because there is no prior statement
· No contradiction: no earlier testimony to contradict
· Can only be bias 
· Hearsay exception still needed: state of mind
VIII.
Privileges

A. 
Introduction to Privilege
R. 1101(c) – privilege as the super objection
▪ can be asserted at all stages of the proceeding (discovery, grand jury, etc.)

R. 501 – General Rule of Privilege
▪ General rule

· privileges are governed by principles of the common law as interpreted by federal courts in light of reason and experience

· privilege is what the federal courts say it is

· so courts look to proposed rules, even though rejected by Congress, because it showed the Supreme Court’s thoughts on privileges

· jurisdiction varies in the field of privileges unless the Supreme Court has clarified 

· In diversity or Erie cases (when state law provides the rules of decision), the privilege is determined by state law

· This rule recognizes that privilege affects some substantive rights, it’s not just procedural

· It’s possible to have privilege with respect to one claim is dealt with according to federal law and privilege with respect to another claim is dealt with according to state law (if there is a federal question claim and a diversity claim in the same case)

· Hard to find cases where this conflict happens

Privilege
▪ privilege = a right not to offer testimony

· privilege rules protect communications or communicative behavior (not acts) 


▪ must be affirmatively asserted or it is waived

· may be waived expressly or by failure to assert

▪ privileges may be linked

▪ key question is whether or not communication was made in confidence

· was it the type of communication one would expect to be confidentially made?

· Did the holder of the privilege take steps to protect the confidential nature?

· Consider setting and reasonableness of confidentiality expectation

▪ Key question: who is the holder?

· only the holder may waive or assert – or holder’s agent

▪ Proposed and Rejected rules

· wanted to put recognized privileges in writing, but couldn’t compromise

· settled on Rule 501

· many courts still cite proposed rules as representing common law of privileges

B.
Spousal Privilege
 (Once divorced, you cannot claim privilege for things said during marriage)
Adverse testimony
▪ policy: necessary to foster peace it the family; pitting husband against wife would create irreparable harm to the marriage

▪ Trammel: the testimonial privilege is held by the witness-spouse, not the defendant-spouse
· the testifying spouse may waive the privilege

▪ Common law: wife could not testify against her husband; marriage created one person (man) and a person should not have to testify against himself
· This blocked testimony by both spouses

Spousal confidences/communications
▪ applies to married persons (not those living together or divorcees)

▪ policy: to protect the marital relationship and allow people to feel as if they can speak freely

▪ applies to private communications only 
· communications in front of third persons don’t count

· email could be privileged, depending on the circumstances and the likelihood of interception

· observed acts usually don’t count

· privilege applies even if one spouse wants to testify voluntarily

▪ exceptions: joint criminal activity and child abuse cases

Estes: husband told wife he robbed an armored car
▪ She could not testify, even if she wanted to, about what he told her; but she could testify as to acts or observations of her husband (dumping money on the bed, handling and hiding of the money, etc.)
▪ Court held that dumping money on the bed was not communicative behavior
Should one spouse be able to waive the privilege and testify as to communications?  

▪ YES:

· if one spouse wants to testify, that person has broken the sanctity and there is no sanctity left to protect 

· the individual right to testify if they choose is more important

· there is no reason to block the communication if other information like acts and observations can come in

· the point is to prevent a spouse from being forced testify, there shouldn’t be anything wrong with this

· this is a road block to getting good evidence

▪ NO:

· that goes against the whole point; this privilege promotes candor and trust

· this goes against the adversary system: spouses are part of one entity created by the state

C.
Psychotherapist Privilege

Privilege extends to psychiatrists, psychologists, and licensed social workers

▪ was a proposed rule, but the circuits started to split, so the Supreme Court took this up and recognized it in Jaffee
▪ cannot use psychotherapist to perpetuate a crime (similar to crime fraud exception for attorney-client privilege and joint crime exception in the spousal privilege)
Jaffee v. Redmond
Holding: the psycho-therapist-patient privilege applies.  A person has the same expectation and need for confidentiality when dealing with licensed social workers as with psychiatrists.  He rejects a balancing-test and says that it is absolute.  Especially when dealing with cops, but even with the public in general, there is a public interest in good mental health.

Dissent by Scalia: thinks its crazy that this extends to social workers.  

▪ this particular set of facts was very compelling – cops need this help more than anyone!

D.
Attorney-Client Privilege

Privilege protects communications from client to lawyer

▪ applies when legal advice is sough

· does not apply to business advice or non-legal advice

▪ third party present, no privilege

· intermediaries excepted: translators, etc.

▪ necessary parties, those supervised by attorneys, are excepted: law clerks, secretaries, etc.

▪ testamentary exception: privilege applies in death unless the heirs are in litigation


- meant to protect decedent’s interests
i.
Recognition of privilege after death

Should the privilege survive after death?
▪ should not survive:
· in criminal cases, it should not survive because of the compelling interest in getting at the truth in those cases (penalties can be great)

· right of someone wrongfully accused to get at the information

· (there is an exception sometimes because of the Constitutional right)

· the holder of the privilege has the interest and that interest diminishes greatly when that person is dead (holder is client; client is dead)

· many other rights diminish or disappear at death

· purpose to communicate freely doesn’t apply; client is dead

· this privilege goes against the interest in getting information/evidence

· already a testamentary exception for determining intent of testator

· chilling effect on disclosure is minimized after death

▪ should survive:
· the person has interest in reputation after death

· should respect wishes of deceased

· the person has interest in protecting family and friends

· chilling effect because people would realize that things can come out after death

· testamentary exception is distinguished; it is protecting client’s interest

· adversarial system: defense lawyer’s role is skewed

· this is distinguished from other rights that don’t survive because this is a legal right
Swidler & Berlin v. United States
Issue: what happens to privilege upon death?

Holding:  the privilege survives death.  There should be no exception for criminal cases like the testamentary exception, the client’s interest is in confidentiality and that should not be broken unless it is to further an interest.  This could prevent full disclosure.

O’Connor dissent: criminal defendant’s right to exculpatory evidence is more compelling.

ii. 
Crime-Fraud Exception

The major exception to attorney-client privilege

▪ used more in crime context

· used to breach the privilege barrier


▪ conditions: 

· the client must have made communication with the intent to further an unlawful act

· the client must have carried out the act
In re Francis Carter

Issue: what happens to privilege when used in furtherance of a crime?  Is this a crime-fraud exception?

Holding: the crime-fraud exception applies here.  There are two conditions: (1) the client must have made the communication with the intent to further an unlawful act, and (2) the client must have carried out the act.  Lewinsky had the intent to commit perjury and obstruct justice (intended to lie about sexual relationship with Clinton) and did.

iii.
Presence of Third Party
United States v. Evans
Issue: what was the attorney’s role in the room; attorney or third party?  Did the privilege apply?

Holding:  the court held that Koch’s testimony was more believable and that Holden was not believable.  Koch was biased as a long-time friend.  There was no implied privilege because there was nothing to show Evan’s intention to seek legal advice from Holden.  Since Holden was not acting as an attorney, his presence broke the privilege and Koch could testify.

iv.
Attorney-Client Privilege in Corporate Context – Work Product Doctrine
Upjohn  v. United States
Holding:  Privilege applies to corporations.  The control group test is stupid because those who have the information are often in lower levels; this test blocks the necessary information that the attorney will need.  The questionnaires are privileged.  The government could have interviewed people themselves.  The notes are protected: the privilege protects the communications and everything else is protected by work product.
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