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I. TAKING EVIDENCE

1) Preconditions to Testimony

a) Personal Knowledge: FRE 602 ( witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.

i) Exception: FRE 703 “expert witnesses,” and party admissions.

b) Lay Opinions: FRE 701 ( if not an expert, witness may testify in the form of opinions or inferences which are a) rationally based on witness’s perception; and b) helpful to understanding of his testimony. 

c) Ultimate Issues: under common law, witness couldn’t testify to the basic questions for the jury. 

i) Discarded - FRE 704(a): ultimate issue rule doesn’t exist, except b) in mental health criminal defenses.

d) Oath: FRE 603 ( every witness must be sworn in. 

e) Competence: FRE 601 ( every witness is competent; but when state substantive law applies under Erie, use state competence law. 

i) “Dead Man Statutes:” in common law, opposing party can’t testify about dealings with deceased opponent. 

f) Direct Examination: FRE 611(c) ( leading questions can’t be used on direct except to develop W’s testimony. 

i) Impeaching and Leading: FRE 607 ( direct party can attack its own W’s credibility, but usually you must do WITHOUT leading questions. 

(1) If party is hostile, you may be allowed to lead (FRE 611(c)).


g) Cross-Examination: leading questions permitted

i) FRE 611(b): cross is limited to subject matter of the direct. Court has discretion to permit more. 

h) Judge’s Plenary Control: FRE 611(a) ( judge has basically unreviewable authority over evidence questions. 

2) Types of Objections

a) Content: irrelevant, hearsay, undue prejudice, privileged, improper opinion, inadmissible settlement negotiation, etc. 
b) Foundation: usually means presenting party has to show something else first ( lack of authentication of exhibit, lack of qualifications for expert, lack of evidence on some fact that is necessary for relevance.
c) Form: leading on direct, etc. 
3) Waiving, Preserving, and Reviewing Error 

a) General Rule of Admissibility: FRE 402 ( all relevant evidence is admissible, except as otherwise provided by the Constitution, Acts of Congress, these rules, or other Supreme Court rules. Evidence which is not relevant is not admissible.  
b) Parties Control the case
c) Objections can be waived ( you snooze, you lose. 
i) If you open the door ( cannot object later.
ii) Agree to waiver 
iii) Raising evidence issues on appeal ( FRE 103 (a)
(1) If objecting to admission of evidence – Objection has to have been timely raised at trial
(2) If objecting to exclusion – substance of evidence was made known to the court by offer of proof 
d) Trial judge is rarely reversedl FRE 103(d) – plain error; or harmless error ( 
4) Roles of Judge and Jury

a) Judge determines all questions of admissibility ( FRE 104(a)
b) When admissibility of evidence depends on fulfillment of a condition of fact, the court can conditionally admit it ( FRE 104(b) “Connecting up”
c) Judge can hold hearings out of jury’s earshot to determine admissibility ( FRE 104(c)
d) Criminal Δ DOES NOT become subject to cross-exam by testifying at a preliminary evidence hearing ( FRE 104(d)
e) Bourjaily v. US (1987): preliminary facts must meet preponderance of evidence standard. 
5) Cautionary Instructions and Limited Admissibility  

a) FRE 105 ( Judge shall instruct the jury when evidence is admissible for one purpose but not another ( Limiting Instruction: you may want to waive this so as not to draw jury’s attention to the fact in question. 
II. RELEVANCE 

1) Basic Rules of Relevance 

a) General Rule of Admissibility: FRE 402 ( all relevant evidence is admissible, except as otherwise provided by the Constitution, Acts of Congress, these rules, or other Supreme Court rules. Evidence which is not relevant is not admissible.  

b) FRE 403 Objection Rule ( even relevant evidence can be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless cumulative evidence.  You can ALWAYS make a 403 objection. 

c) Definition of Relevance FRE 401 ( “Relevant evidence” is any evidence having any tendency to make the existence of any fact that is of consequence to the decision of the case more probable or less probable than it would be otherwise.

i) Immateriality:  evidence that has no bearing on the case ( a type of irrelevance. 

ii) Circumstantial Evidence: can be irrelevant if it does not allow trier of fact to reasonably infer anything about the likelihood of the fact at issue ( requires additional inferential step.

iii) Direct Evidence: resolves the fact at issue and is always relevant ( NO inference necessary. 

iv) Reality Hypothesis: sometimes the link between evidence and fact at issue is not relevant ( counsel needs to present a story that links the two. When conflicting theories of how the world works are presented, judge will usually allow both in and let jury decide. 

d) Conditional Relevance FRE 104(b) ( When admissibility of evidence depends on fulfillment of a condition of fact, the court can conditionally admit it ( i.e., evidence won’t appear relevant unless jury also has another fact to link it up with.

i) Courts generally rely on two concerns in admitting conditionally relevant evidence:

(1) Does evidence of the conditioning fact greatly increase the probative value of the item of evidence that is offered?

(2) Is good evidence of the factual condition likely to be available?

e) Prejudicial but relevant evidence ( evidence which is admissible for one purpose WILL NOT be excluded simply because it is inadmissible for another.  Judge will only instruct jury to consider it for the specified purpose only. 

f) Legal vs. Logical Relevance ( legally relevant evidence must have a logical relationship to the fact at issue PLUS something more that makes it pertinent. Authentication is an example. 

g) Witness Credibility and Other Evidentiary Deficiencies:  Evidence that affects the credibility of reports or relevant facts is itself relevant.  

2) FRE 403 Balancing

a) Judge must weigh probative value of offered evidence against its possible detrimental effects. 
i) Evidence may be excluded if there is a danger of:
(1) Misleading the jury
(2) Unfair prejudice
(3) Undue consumption of time
(4) Cumulative evidence
(5) Confusion of the jury
b) Stipulation: sometimes judge will allow exclusion of certain evidence if opposing counsel will stipulate to the facts of the evidence. 
c) Some limitations on judge’s discretion:

i) Old Chief v. US (1997):  if certain situations, a judge may discount the value of the relevance of some of the evidence offered because of its high potential for prejudice when compared with a less risky alternative proof going to the same point. (Court allowed criminal Δ to stipulate to a prior serious conviction without letting in evidence of what the conviction was for). 
ii) However, gruesome photos of murder victims are usually allowed ( too important and the same effect cannot be achieved through stipulation. 
d) Where probative value and prejudicial potential are mixed equally, judge must decide whether harm to accurate fact-finding that is likely to result from the impermissible appeal of the evidence is considerably greater than the evidence’s likely incremental contribution to accurate fact-finding. 
III. EXHIBITS 

1) General 

a) Exhibits vs. Testimony: 
i) “Authentication” ( All evidence must be substantiated (make a foundational showing); proven through external evidence that the proffered exhibit is what they say it is. 
ii) Exhibits are objectionable on the same grounds as oral testimony, but the procedure is slightly different. 

b) Real vs. Demonstrative Exhibits:  2 basic types 

i) Real Evidence ( objects that played role in events giving rise to action, or that were formed or altered by those events. (photos of dead body, crash site, blood samples).

(1) Independent probative value; speaks for itself.  

ii) Demonstrative/Illustrative Evidence: prepared by parties in anticipation of trial, explaining and clarifying testimony. (diagrams, graphs, etc.)

(1) Probative value depends on credibility of the witness identifying it; usually someone’s creation. 

(2) No essentiality requirement: if it will be at all helpful to jury’s understanding, it will be admitted unless there are countervailing considerations (403 objections).

(a) Factors to consider: time needed to explain. (403 balancing) 

iii) Types of objections: distorts the facts, exaggerates an injury, misleading ( mostly against demonstrative evidence.

c) Real vs. Testimonial Evidence: 

i) Real evidence: evidence available directly to the senses ( can be seen, heard, tasted, smelled, touched. 

ii) Testimonial evidence: report by another witness who has experienced such sensory impressions. 

(1) Witness accounts offered for the truth of the matter asserted are testimonial. 

(2) Out-of-court statements offered for something other than they are true can be either testimonial or real. (I.e., officer’s report of what W said to him – testimonial evidence of W’s consciousness at the time; handwritten note of W – real evidence of same).

iii) The two kinds often merge and overlap: real evidence is frequently dependent on testimonial evidence.

d) Special Rules

i) Relevance rules apply as to all else.
ii) Hearsay and opinion rules do not apply to exhibits themselves, though they may apply to statements within exhibits.
iii) Why are there special rules for exhibits?
(1) Neither lawyers nor judges can question exhibits.
(2) Exhibits are sometimes dramatic.
(3) Many exhibits make their impact in an instant. 

2) Authentication

a) General Requirement FRE 901(a): requirement of authentication or identification of evidence is fulfilled by evidence sufficient to support a finding that the matter in question is what its proponent claims. This is a type of conditional relevance ( codifies common law rule. 
i) Decided by the judge: he determines whether there is sufficient evidence to support a jury finding of authenticity. 
b) Illustrations of Authentication FRE 901(b) ( this list is not exhaustive, but provides examples. 
(1) Testimony of witness with knowledge ( testimony that a matter is what it is claimed to be.
(2) Nonexpert opinion on handwriting 

(3) Comparison by trier or expert witness ( comparison of evidence with specimens which have been authenticated. 
(4) Distinctive characteristics and the like ( appearance, contents, etc., taken in conjunction with circumstances. 
(5) Voice identification ( identification of voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker. 
(6) Telephone conversations ( phone conversations, by evidence that a call was made to the number assigned at the time by the phone co. to a particular person or business, if (A) in the case of person, circumstances, including self-identification, show the person answering to be the one called, or (B) the call was made to a place of business and the conversation related to business reasonable transacted over the phone. 
(7) Public records or reports ( writings authorized by law and recorded by a public office, or are part of the records of the public office, are presumed authorized. 
(8) Ancient documents or data compilation ( evidence that a document or data compilation, in any form, (A) is in such condition as to create no suspicion concerning its authenticity, (B) was in a place where it, if authentic, would likely be, and (C) has been in existence 20 years or more at the time it is offered. 
(9) Process or system ( evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.
(10) Methods provided by statute or rule ( anything that Congress or other Supreme Court rules says satisfies the authentication requirement. 
c) Hearsay objections apply to statements within these documents, so after the document has been authenticated you still need to find a way to get around the hearsay.  
i) Even if the hearsay objections is overruled, the credibility of W remains a factor. 
(1) Exhibit( authentication ( possible hearsay objection ( credibility of W.

3) Authentication Procedure

a) 3 differences with exhibit authentication from implication of personal knowledge we presume when W testifies to what she saw or heard directly
i) Exhibit must be incorporated into record as an object – unlike spoken testimony which is recorded into court record.
ii) Proponent must make specific showing that the “matter in question is what they purport it to be.”
iii) Proponent must move specially to admit the item in evidence and opposition may object. There are 7 stages of admission:
(1) Marking ( title exhibit.
(2) Showing ( to opposing counsel before showing to jury.
(3) Authenticating:
(a) W present evidence describing the exhibit
(b) W must present sufficient evidence to support finding of authenticity ( explain how she know it is what it is. 
(4) Motion 
(5) Opportunity to object and voir dire (limited prelim examination)
(6) Ruling

(7) Publication ( exhibit it revealed to the jury.  It’s up to the judge how much contact jury has with exhibit. 

b) Procedural Shortcuts: it’s highly inefficient to authenticate everything during trial. 
i) Pre-trial admissions: FRCP 16(c)(3) and 36 provide for pre-trial admission of the authenticity of many documents. Stipulations and rulings on authenticity still leave open admissibility; rulings on admissibility close all future objections. 
c) Self-Authentication:

i) FRE 902 – documents that are considered authenticated without extrinsic evidence. This list is exclusive.  These exhibits must only purport to be the items below, i.e., look like theses items.  Thus, if an item purports to be a newspaper, but it’s obvious that it’s not the one it says it is, the opposing attorney can always demonstrate this non-genuineness to the jury.  

(1) Domestic public documents under seal 
(2) Domestic public documents not under seal ( document signed by a govt official, if a public officer having a seal and official duties certifies under seal that the signer had the official capacity to issue the document.
(3) Foreign public documents ( must be accompanied by final certification of either the person or another empowered foreign official. 

(4) Certified copies of public records.

(5) Official publications ( books, pamphlets, or other publications purporting to be issued by public authority.

(6) Newspaper and periodicals 

(7) Trade inscriptions and the like ( inscriptions, tags, etc., that have been affixed in the course of business and indicating ownership, control, origin.

(8) Acknowledged documents ( document accompanied by certificate of acknowledgement signed by notary or another authorized public officer. 

(9) Commercial paper and related documents 

(10) Presumption under Acts of Congress ( any signature, document or other matter declared by Act of Congress to be presumptively or prima facie genuine. 

d) Additional Requirements 

i) Chain of Custody ( THIS IS NOT AN OFFICIAL REQUIREMENT UNDER FRE.
(1) The party must show that the exhibit offered in evidence is not only the one that was, say, tested for something, but is actually the one taken from the other party. 
(a) In addition to the usual FRE 901 requirements, this demands special care in handling evidence to avoid damage and tempering. 

(b) For unique exhibits, i.e., there’s only one of its kind, chain of custody is NOT required.

(c) Even post-FRE most courts continue to use this as it existed before. 

(d) Usually applied in criminal cases, but even then, only for the time period when exhibit is in police possession. 

4) Restrictions on Secondary Evidence of Document Content 

a) Original Document or Best Evidence Rule 
i) Best Evidence Rule ( does NOT exist in FRE.  Old common law rule that required the production of the best, i.e. most original, evidence in a case. This is a misnomer.
(1) Common law Original Document Rule ( original writing had to be produced unless there was an exception.
ii) Applied only to documents. 
b) FRE 1002 Original Document Rule ( to prove contents of a writing, recording, or photo, the original writing, recording, or photo is required, except as otherwise provided in these rules or by Act of Congress.  Only applies when a document is offered for the truth of its contents. 
i) Applies to FRE 1001: 
(1) (1) Writings and recordings: letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation. 
(2) (2) Photographs: includes still photos, X-ray films, video tapes and motion pictures. 
ii) “Original” means ( FRE 1001(3): a writing or recording that is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it; Photographs ( includes negative or any print therefrom; Data on a computer or similar device ( printout or other output readable by sight, shown to reflect the data accurately. 
iii) Duplicates FRE 1003 ( a duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.  All duplicates are presumptively admissible. 
(1) Duplicate Defined 1001(4) ( 
(a) a counterpart produced by the same impression as the original
(b) from the same matrix as the original
(c) by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent technique which accurately reproduces the original.  
c) Rule of preference ( if original cannot be produced, other evidence may be submitted. You should never have a significant piece excluded from evidence for lack of original. 
i) FRE 1004 – when production of originals is excused:
(1) Originals lost or destroyed ( unless proponent destroyed them in bad faith (on purpose)
(2) Original not obtainable ( can’t be obtained by any available judicial process of procedure 
(3) Original in possession of opponent ( when opponent doesn’t not produce the document despite notice 
(4) Collateral matters ( the original is not closely related to a controlling matter.
ii) FRE 1005 ( exception for public documents: copies of official record recorded and filed are permitted.
iii) FRE 1007 ( contents of writing, recordings or photos may be proved by the testimony or deposition of the party against whom offered or by that party’s written admission, without accounting for nonproduction of original.
iv) FRE 1006 permits using summaries in evidence when original writings are too long, but duplicates or originals should be available.
v) FRE 1008 ( role of judges and jury: Court determines whether a condition for the admissibility of evidence has been met. The jury decides whether:
(1) (a) the asserted writing ever existed
(2) (b) another writing, recording or photo produced at trial is the original
(3) (c) other evidence of contents correctly reflects the contents. 

vi) What does the judge do if there is doubt as to whether the document ever existed, is a forgery, more than one exhibit could be the true version, etc.? Follow FRE 104(b) and admit the writing if there is sufficient evidence to support a jury finding in favor of proponent. 

IV. RELEVANT BUT INADMISSIBLE 

1) Overview: General Rules

a) Character ( evidence of a person’s trait of character (propensity) is not admissible to establish that ht person behaved in conformity with that character trait on a particular occasion. There are some exceptions, mostly for impeachment purposes (i.e. to show that W was lying in court).

b) Other crimes ( evidence of a criminal Δ’s prior crimes is usually inadmissible to show that Δ committed the crime in question.  May sometimes be introduced for credibility purposes.

c) Habit ( habit evidence IS usually admissible that a person acted in accordance with it on a particular occasion. (Unlike character, this can be used to show that if Bob usually walks to work every day at 7am, that he was probably walking to work at 7 on Friday the 13th). 

d) Subsequent remedial measures ( evidence that a party did not take remedial measures after an accident may not be introduced to show that the party is legally liable for creating or maintaining the pre-accident state of affairs.

e) Payment of medical expenses ( evidence that one party paid the medical expenses of the other may not be introduced to show that the paying person negligently caused the injuries of the other. (We want to encourage people to help each other without penalizing them for kindness by the threat of presumption of guilt).

f) Offers to compromise or plead guilty ( evidence of these offers and certain statements made by a party during the course of settlement or plea negotiations may not be introduced to show the party’s liability or guilt.

g) Liability insurance ( evidence of this may not be introduced to evaluate a party’s negligence. 

h) Similar events ( evidence of an event offered to show that another event occurred in a particular way is scrutinized carefully to assure that the two events are sufficiently similar to support the intended inference. 

(1) Generally, all these rules exclude some evidence when offered for one purpose, but may allow it in for other purposes. (i.e., evidence that Bob paid Paul’s medical bills after the car crash may not be introduced to show negligence, but may be introduced for purposes of calculating damages????)

(2) Also, sometimes under FRE 410 evidence of withdrawn guilty pleas, offers to plead guilty, etc., may not be offered for ANY purposes against criminal Δ.

2) Substantive vs. Credibility Evidence 

a) Substantive ( tends to show that an element of a cause of action or a defense is more or less likely to have occurred.
b) Credibility ( reflects the value of other evidence.  

3) Limited Scope

a) Evidence of an excluded type that is offered for some non-prohibited purpose is not automatically excluded. 
i) Because of the potential of the jury to use the evidence for impermissible purposes the judge can use his discretion under 403.
ii) When a rule prohibits using evidence for a certain purpose, when that evidence is offered for other purposes it’s not an “exception” to the rule, but rather lies outside the rule. 
4) Avoiding Misuse 

a) A lawyer who’s worried about misuse of the evidence the other side wants to introduce can do one of 2 things:

i) Stipulate ( but judge can disallow that on the theory that the other side is entitled to prove the elements of the case by any competent evidence they choose.

ii) Judicial Admission ( a binding concession that removes the whole issue from the class of disputed facts.  

(1) FRE 105: judge can give limiting instructions to the jury to only consider evidence for one purpose. 

5) Subsequent Remedial Measures 

a) FRE 407 ( evidence of subsequent measures to repair or correct something that caused an accident (or was the cause of the issue in the case), this evidence is not admissible to prove ONLY
i) negligence 
ii) culpable conduct 
iii) a defect in a product 
iv) a defect in a product’s design
v) a need for a warning or instruction. 
(1) BUT this evidence could be offered to prove ownership, control, or feasibility of precautionary measures, if controverted, or impeachment. 
(a) The issue must be controverted, i.e., debated 
b) Applies to strict liability cases as well ( the opposite of state courts, where this evidence is allowed for strict liability as long as its prejudicial value does not substantially outweigh probative value. 

6) Compromise and Offers to Compromise

a) FRE 408 ( evidence of trying to settle a claim is not admissible. 

i) Evidence of (1) furnishing or offering or promising to furnish, and (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to comprise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount. 

ii) Evidence of conduct or statements made in compromise negotiations is likewise not admissible.

iii) If evidence presented during course of negotiations is otherwise discoverable, it need not be excluded because of this rule. 

iv) This evidence can also be admissible if offered for another purpose ( proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution. 

b) Follows common law ( justifications:

i) Low probative value ( offer may reflect desire to settle matter rather than an admission of guilt.

ii) Promotes compromise by ensuring that the parties won’t be hurt by the negotiations. 

iii) In fairness, judicial system should not use a person’s socially desirable offer to compromise against her. 

c) In a suit to enforce or rescind the agreement (e.g., for fraud), the compromise and negations evidence is allowed ( like a contract negotiation. 

d) Can be excluded for broader reasons evidence of remedial measures. 

e) This evidence is excluded not only with respect to compromises of separate disputes between the same parties, but between a party and a 3rd party. 

7) Nolo Contendere Pleas, Withdrawn Guilty Pleas and Statements During Plea Discussions 

a) FRE 410 ( except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against Δ who made the plea or was a participant in the pleas discussions:
i) (1) a plea of guilty which was later withdrawn
ii) (2) a plea of nolo contendere (no contest – I am not pleading guilty, but I am not going to contest this)
iii) (3) any statement made in the course of any proceedings under Rule 11 of FRCP (sanctions) or comparable state procedure regarding either of the foregoing pleas
iv) (4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn. 
v) However, this evidence is admissible in (i) any proceedings where other statements from the same plea discussion have already been introduced (“opening the door” problem) or (ii) in a criminal proceeding for perjury or false statement if the statement (in question) was made by Δ under oath, on the record and in the presence of counsel. 
b) This is inadmissible for all purposes ( not just when offered to prove a particular point. 
c) Main arguments for this ( to avoid misestimating by jury, and to encourage guilty pleas – protect Δs from having their actions or statements used against them in court. 
i) Nolo contendere – these pleas promote plea bargaining because they cannot be introduced in subsequent lawsuits as an admission of any fact necessary to a finding of guilt. 
ii) Withdrawn pleas (  pose special problems because a plea may only be withdrawn upon evidence that it wasn’t entirely voluntary or fully informed, and therefore its value is very low. 
(1) “Knowing and voluntary” advance waiver ( sometimes prosecutors will demand that Δ waives his 410 objections if prosecutor offers statement made during negotiations to impeach the Δ’s contradictory testimony at trial should the plea be withdrawn. SCOTUS has enforced this waiver. (Though there is still some doubt as to validity).
d) Catch-22 Asymmetric  ( 410 only applies as to Δ; Δ can use whatever the prosecutors said. However, in so doing he “opens himself up” under 410(ii) and then prosecutors can introduce other statements from negotiations. 
e) “Statements to an attorney for the prosecuting authority” ( all plea statements must be made to the right party: police officers, IRS agents, etc., don’t count. 

f) Δ must have a reasonable and subjective understanding that he is negotiating a plea at the time he makes the statements in question. 
8) Payment of Medical Expenses

a) FRE 409 ( evidence of furnishing or offering or promising to pay medical, hospital or similar expenses occasioned by an injury is not admissible to prove liability for the injury. 
i) Only applies to offer to pay themselves ( other statements or admissions made in connection are usually admissible. 
ii) Only excludes evidence for this one purpose.  
9) Liability Insurance 

a) FRE 411 ( evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully. 
i) This evidence can be offered for another purpose, such as proof of agency, ownership, control, or bias or prejudice of a witness. 
b) Basically, Π can’t say that Δ felt free to act negligently because he had insurance.  However, Δ also can’t say that because he had no insurance he had to be more careful.

10) Similar Happenings

a) What are similar happenings? Showing that other individuals tripped and fell on a certain set of stairs; that a condition could cause risk and injury such as that of Π; that parcels of land similar to Π’s are sell for a substantially lower price, etc. 
b) There are no hard and fast rules about this. 
i) Must be substantially similar before a judge will allow in evidence of a prior happening ( always subject to FRE 403 review. 
(1) This varies from court to court.
ii) The closer two events are in time and space, the better. 
c) Counterpart ( Δ’s use of lack of other accidents to show that accident was due to Π’s own negligence. 
i) Notice ( lack of accidents uniformly admitted to show lack of notice of dangerous conditions. 
d) Subject to 403 balancing test
e) May not be offered to show propensity!!!

i) Sometimes, evidence of a person’s “accident proneness” will be admitted to show negligence of employer in hiring him/her ( but not to show that he/she was negligent. 
V. CHARACTER AND CREDIBILITY

1) FRE 404 – The Propensity Rule ( forbids use of character evidence to prove conforming conduct, as well as exceptions and exclusions to the rule. 
a) Character evidence generally ( can’t offer evidence of a person’s character to prove that in the given instance he acted in conformity with such characters, EXCEPT
i) (1) Character of the accused: evidence of a pertinent trait of character offered by the accused, or by prosecution to rebut the same ( “opening the door” theory – if Δ challenges/brings up character himself, then that evidence and any rebuttal evidence is admissible on the issue of character. 
ii) (2) Character of the victim: evidence of a pertinent trait of the character of the victim of the crime offered by an accused, or by prosecution to rebut the same, or evidence of a character trait of peacefulness of the victim offered by the prosecution in a homicide case to rebut evidence that the victim was the first aggressor. 
iii) (3) Characters of witness: Evidence of the character of a witness, as provided in rules 607 (who may impeach W); 608 (Evidence of Character and Conduct of W); 609 (Impeachment by evidence of conviction for crime)
b) Other crimes, wrongs, or acts ( evidence of other crimes, wrongs, or acts is not admissible to prove the character of person in order to show action in conformity therewith. It may be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial. (trying to prevent surprise)
2) Reasons for the Rule:

a) “Regret matrix” ( jurors feel less guilty convicting someone on the charge in front of them even if they are unsure if that person has proved himself to be a “bad person” in the past. 
b) Probative value isn’t very high ( in cases of identity, jurors may be more willing to pin something on a person with a criminal past even when identification evidence is weak, in particular if the person fits a certain stereotype (i.e., Δ  is black – he must have raped that white woman). 
c) Prior record not admissible under propensity frequently comes in anyway and increases Δ’s chances of conviction. 
d) 1) Individuals should not be defined by past acts or by immutable traits of character. 2) People should not be judges based on who they are, but on what they do. 

3) Evidence that IS NOT EXCLUDED by the Propensity Rule 
a) Pretty much all character evidence that is offered for a purpose other than a propensity inference is admissible. Rule 404 is an “inclusionary rule” ( only excludes evidence for one reason, all else admitted. FRE 404(b) lists some purposes which are permissible but these are not exhaustive ( this is the most cited rule because it’s so open.  
b) FRE 403 always applies.
c) Character in Issue: evidence of character when that trait of character itself is in issue (parental fitness in an “unfit parent” case) it is noninferential and permitted by 404(b) ( 
i) FRE 405(b) ( in cases in which character or a trait of character of a person is an essential element of a charge, claim or defense, proof may also be made of specific instances of that person’s conduct. 

d) Other Crimes, Wrongs or Acts FRE 404(b):  
i) Res Gestae ( “full story needed!” Courts frequently admit evidence of wrongs committed or detected simultaneously with the conduct at issue to give jury a fuller understanding of the events surround the crime charged. 
ii) Identity  ( evidence of other crimes is frequently admitted to show identity: 
(1) Proximity ( Admit evidence that Δ robbed a nearby bank and stole a car in the vicinity of a car crash to show that Δ has reason to be in the area
(2) Signature ( evidence that a gun Δ had previously stolen from a sporting goods store was used to rob a bank 
(a) Caution ( jury may still make the impermissible inference that just because Δ committed other crimes he is guilty of this. The inference that Δ committed the crime charged can be no stronger than the evidence of the crimes offered to support the charge. 
(3) Opportunity/Skill ( same thing as identity because depends on the inference that because Δ was in a certain place at a certain time, he could have committed the act. 
iii) Motive ( evidence of prior acts is used to show that Δ had motive to commit the offense charged ( when Donald Trump’s involvement with criminal enterprises is used to show that he had motive to kill local prosecutor.  
(1) Some motives are so well established as to not need additional evidence ( desire for money, for example.  However, sometimes prosecution still introduces other evidence to illustrate need for money, such as drug addiction.  However, this evidence is usually too prejudicial so it may be kept out. 
(2) Frequently, evidence of acts by Δ against victim in the past will be allowed to show “hatred” of victim ( however, this is really nothing more than an illegitimate inference that Δ had a propensity to attack V. 
iv) Common Plan or Scheme: this can be used when
(1) One crime is predicated on another – setting building on fire to cover up theft. 
(2) Absence of mistake or accident ( helps jury decide whether the offense charged occurred as accident. Δ is charged with an offense based on his connection to an event with innocent as well as criminal explanations ( offer evidence of several similar events – for example, baby sitter has a track record of being present when babies stop breathing in their cribs may rule out SIDs and suggest foul play.  There are usually peculiar similarities between similar events.
(3) However, evidence of other crimes may only be allowed in if Δ’s link to them is already established ( if the only link to the other crimes is one that hasn’t been established in the current action, its prejudicial value is very high 
(a) Example: if robbery Δ’s link to gun is based on fuzzy testimony of an eye witness that Δ is discrediting, then evidence that the same gun was used in other robberies is only going to sway the jury’s regret matrix.
(4) Distinctive Modus Operandi ( the probative value of this is very great, though it still seems akin to propensity (this person has a tendency to commit crimes like these).  Linkage is very important.  
(a) Similarities must be so great that it would be unlikely that a different person would have committed the crime.
v) Knowledge ( prosecution can use evidence that Δ had in the past engaged in similar activities it would show that Δ knows how to commit certain acts – if Δ has previously been convicted of counterfeiting, it would be highly probative that he knew what a counterfeit bill looked like when he used it in the current case.
vi) Intent ( evidence of prior crimes may show that Δ knew the effect his actions would have because they have had a particular effect in the past and that he wasn’t doing it to trigger some other reaction. 
(1) Discrimination cases ( this is where evidence of other acts most frequently goes to intent.  Intent is central issue and actual conduct rarely in dispute ( prior acts evidence in civil trials is uncontroversial. 
(2) Criminal trials  ( evidence usually is controversial so judge must 1) balance under 403, and 2) exclude evidence if intent is not actually in dispute.
vii) Issue in Dispute ( what is it?
(1) Formalistic ( an element of the offense charged, a civil cause of action, a defense to either, AND the opposing party has not expressly admitted to this element. 
(a) Some courts go as far as to disallow evidence of bad acts if the element in question can be established through other means, but many other courts take the Δ’s not guilty plea to put all the elements in issue. 
(b) Δ must be careful to not “open the door.”
viii) Notice; Proof of Involvement in Other Crimes 

(1) FRE 404(b) requires that prosecutors provide notice to Δ of the “general nature” of other crimes evidence that the state intends to put on.  

(2) Evidence of prior acts seems to be admissible even if Δ was previously acquitted. 

(a) Some controls ( prosecutor must have “good faith” that Δ committed the crime previously charged. 

(b) Judge must balance and decide whether evidence of prior act is strong enough to override Δ’s challenge. 

(c) Huddleston v. US (1988): broad approach (  Conditional Relevance Rule requires admission of evidence as long as a reasonable juror, considering all the evidence, could find by a preponderance that Δ committed other crime and as long as 403 doesn’t require non-admission. 

ix) Summary of Other Crimes and Acts: what a good lawyer should do.

(1) Argue that the precedent puts the evidence in question into the category you want it to be in ( either admissible or inadmissible. 

(a) Identify all the ways in which the other-crimes evidence tends to establish a material and contested fact.

(b) See if any of those uses require a forbidden propensity inference based on suggestions from other crimes.

(c) Determine the possible prejudicial effect on jury if evidence is admitted even without a propensity inference – duplicative, waste of time, etc. 

(d) See if your supposed propensity inference can be treated as Habit (next).

4) Habit and Routine Practice:

a) FRE 406 (  evidence of habit or routine practice, whether corroborated or not in the particular instance, is nonetheless relevant to prove that Δ was engaged in such habitual conduct during the event in question. 
i) No Eye Witness Rule ( no requirement that eyewitness be present to verify to what occurred. In jurisdictions where this rule exists, evidence of habit may not be admissible if there is an eyewitness. 
b) How is Habit different from Trait of Character?

i) Character ( generalized perception of a person’s disposition, or of the disposition in respect to a general trait, such as honesty, temperance, peacefulness.
ii) Habit ( person’s regular practice of responding to a particular kind of situation with a specific type of conduct (i.e., I always cry if I hurt myself, etc.); semi-automatic behavior; little thought required.  (Stimulus/Response correlation)
(1) More probative of behavior ( habit specifically addresses well-defined behavioral patterns. 
(2) Less prejudicial ( most habits are unlikely to appeal or revolt the jury. It’s also helpful that what triggers a specific reaction can be well-defined.  
iii) Most jurisdiction permit anyone who knows or relies on a habit to testify about it, though some places require the individual whose habit is in question to specifically testify that though he doesn’t remember the occasion in question he must have acted in conformity with his habit.

c) Forbidden and Permitted Inferences 

i) Permitted ( when stimulus and response associated with the evidence is clearly specified and is very similar to the stimulus and alleged response associated with the events in the lawsuit. 
(1) Evidence reveals a behavioral trait that is highly specific in time and place and manifests itself in only a limited range of actions AND
(2) The action alleged in the lawsuit occurred at or in the specified time, place and manner. 
ii) Forbidden ( the response to the stimulus only happens sometimes; there is no clear indication of when it does or does not happen; stimulus can have widely varying effects in different circumstances. 

5) Exceptions to the Propensity Rule: Substantive Evidence 

a) Substantive – The Criminal Defendant’s Good Character ( FRE 404(a)(1) exception to the propensity rule for “evidence of a pertinent trait of character offered by an accused or by prosecution to rebut the same.”
i) Reputation ( we allow Δs to present such evidence because not only their innocence, but their reputation in the community is at stake. 
ii) Predictive Value ( apparently, good character is a better predictor of behavior. 
iii) Rebuttal ( any problems of what prejudicial effect this may have on the jury are dealt with by allowing the prosecution to rebut. 
(1) Truly good Δs ( because of the opportunity to rebut, only truly good defendants will probably open this door. 
iv) Criminal vs. Civil ( this is usually admitted primarily in criminal cases, but some courts have let it in in civil contexts, such as a civil suit for assault where person claims self-defense. 
v) Reputation in Community ( good character testimony must be limited to evidence of Δ’s aggregate reputation in a given community – not specific acts. 
(1) No news is good news: evidence that nothing bad had been heard about the person is sufficient to support an inference of good reputation. 
(2) Relevant Community: currently a pretty broad definition. 
b) Ways of Presenting Character Evidence ( FRE 405(a): proof may be made by testimony as to reputation or by testimony in the form of an opinion.  
i) Cross-examination: questions have to be relevant bad acts ( have to relate to the character trait that has been brought up.  
(1) However, sometimes the opposing party will probe into specific instances of the past to illustrate that W’s testimony is not 100% accurate (i.e., you said Δ has had a good reputation for the past 20 years, but what about his arrest for drunkenness 19 years ago?), but the judge still has discretion under FRE 403 to preclude cross exam of bad acts that are so dated that their prejudicial impact outweighs their probative force. 
c) Substantive – The Victim’s Bad Character ( FRE 404(a)(2) allows in evidence of a trait of character of the victim offered by either the accused or by the prosecution in response. 
i) Propensity Evidence: Usually offered in claims of self-defense ( limited to reputation or opinion; cannot bring in evidence of prior acts. Allows introduction of propensity evidence to suggest that V started the attack that led to his injury.
ii) Non-propensity evidence: claims that use of force was reasonable ( Δ can show that V had reputation for violence. This goes directly to Δ’s good faith belief that she needed to defend herself and is NOT propensity evidence.  
(1) Not governed by 405(a) in these instances ( because used for nonpropensity purposes, can offer specific instances of conduct.  
d) Substantive – Victim’s Peaceful Character ( 
i) Δ must raise issue of V’s character first ( prosecution can respond to either an attack on V’s character OR to a claim of self-defense. HOWEVER, this does not “open the door” to Δ’s character. 
6) Exceptions to the Propensity Rule: Impeachment Evidence 

a) FRE 404(a)(3) ( evidence of character of a witness is admissible as provided in Rules 607, 608, 609 – impeachment evidence. 

i) Impeachment: when a party, instead or in addition to cross-examination, offers independent evidence designed to show that the testimony cannot be believed.  

ii) FRE 607: any part may impeach the credibility of any witness.  

(1) Your own W: you can impeach any unfavorable part of his testimony, even if mostly friendly. 

(2) Leading Qs: a judge has discretion under FRE 611(c) to allow leading questions on direct for purposes of impeachment. 

b) Impeachment by Evidence of Bad Character:

i) Reputation and Opinion Evidence ( FRE 608: 

(1) (A) the credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to there limitations:

(a) (1) Only truth ( The evidence may refer only to character for truthfulness or untruthfulness.

(b) (2) Attack must come first ( evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise. 

(2) (B) Extrinsic evidence of the specific instances of behavior of Ws is not allowed, except as provided for conviction of crime in FRE 609. However, Cross-examiners can inquire into the specific instances of W’s conduct ONLY if probative of truthfulness or untruthfulness if the instances are

(a) (1) Concerning W’s character for truthfulness or untruthfulness OR

(b) (2) Concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined testified.  

(3) Giving testimony does not waive the privilege against self-incrimination of either W or Δ when examined with respect to credibility only. 

1. FRE 608 applies in both criminal and civil contexts.

2. W who’s been impeached may be rehabilitated, but then the witness doing the rehabilitation can be impeached in turn.  

ii) Impeachment by Bad Acts ( FRE 608(b)
(1) If prior bad act has resulted in conviction ( FRE 609 will cover it, if it’s not too old.
(2) No conviction ( cross-examiner may inquire into the matter but can’t introduce extrinsic evidence thereof.
(3) If W denies on the stand any prior bad acts, even falsely, other evidence may not be introduced to prove that they occurred.
(i) This doesn’t mean that W can just lie through his teeth ( danger of perjury prosecution; frequently, attorneys will reveal W’s past to take the sting out of future unveilings. 
(4) If W has been cross-examined about dishonesty, judge may allow redirect testimony about honesty.
iii) Impeachment by Prior Convictions ( FRE 609
(1) 10-year limit on the age of convictions used to impeach.
(2) Convictions for crimes involving dishonesty and false statement may be used. 

(3) Crimes not involving deceit have much lower probative value on the issue of truthfulness. 

(4) FRE 609 Impeachment by Evidence of Conviction of Crime 

(a) General Rule ( to attack credibility of a witness
(i) Evidence that a witness other than an accused has been convicted of a crime will be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment of more than 1 year under the law under which the witness was convicted (i.e., if he was convicted in IL but is testifying in AL)
1. Evidence that an accused has been convicted of a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused ( not quite 403, because doesn’t balance this against under waste of time, etc., but otherwise very similar.

(ii) Evidence that any W has been convicted of a crime shall be admitted if it involved dishonesty or false statement regardless of punishment. 

a. [Crime does not have to be actually punished ( if sentence is suspended conviction is still admissible].

b. [Most court treat 609(a)(2) as covering crimes committed through dishonesty even if that’s not a required element of the crime].

(b) 10-year limit ( if more than 10 years has passed since the conviction OR since W was released from the serving the sentence under that conviction (whichever is later), evidence of the conviction is not admissible, UNLESS the court determines that in the interest of justice, the probative values of the conviction, supported by the specific facts and circumstances, substantially outweighs its prejudicial effects.  

(i) Proponent of such evidence must give to the opposing side sufficient advance written notice of intent to use the evidence to provide fair opportunity to contest it.

(c) Pardon, annulment, or certificate of rehabilitation ( evidence of conviction is not admissible under this rule if 

(i) (1) conviction has been pardoned, annulled, issued certificate of rehabilitation, or other equivalent procedure based on a finding of the rehabilitation of the person convicted AND that person has not been convicted of a subsequent crime which was punishable by death or imprisonment in excess of one year OR

(ii) (2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence. 

(d) Juvenile adjudications ( evidence of juvenile adjudications are usually not admissible under this rule.  

(i) If criminal case ( judge may allow admit it if W is not the accused, and the evidence would be admissible to attack the credibility of an adult and the court is satisfied that admission in evidence is necessary for a fair determination of the issue of guilt or innocence. 

(e) Pendency of appeal ( if a case is on appeal that conviction is still admissible.  The fact that it’s on appeal is itself admissible. 

c) Impeachment for Bias, Interest or Motive:  

(1) Bias ( not the same as propensity because it is specific to the context; the W usually stands to gain something or has a reason to slant his answers.  Evidence of basic compelling biases may not be excluded without error.  

(a) This is the favored method of impeachment because:

(i) Exposure of W’s motivations is a proper and important function of Δ’s constitutional right to cross-examine ( 6th Amendment right to confront adverse witnesses. On the other hand, states could technically eliminate entirely X-exam on character for truthfulness or impeachment by prior convictions without violating the Constitution. 

(ii) Bias is not collateral ( can be proved with extrinsic evidence.  Extrinsic evidence is admissible unless precluded by some rule.  

(iii) Supports the proposition that evidence not admitted for one purpose may be admitted for another. 

(b) No foundation requirement for introducing extrinsic evidence for bias.  However, usually X-examination of the witness for bias is the best approach, before it gets to extrinsic evidence ( saves time and is more efficient.  Extrinsic evidence of bias may be kept out as cumulative under 403 if X-exam is sufficient. 

d) Impeachment by Contradiction – The Collateral Matter Rule ( extrinsic evidence offered for the sole purpose of contradicting a prior witness is inadmissible if it is not relevant independent of the contradiction. 

i) Applies only if the sole purpose of the second witness is to contradict some fact not independently relevant to which an earlier witness testified.  

ii) Federal Courts have broad discretion in this matter.  Only rule that loosely applies is 608(b), but that deals with a different kind of inference ( inference from W’s character, whereas this is dependent on deviation in story, for whatever reason. 

iii) Judges apply FRE 403 to balance probative weight against prejudice ( depends on just how relevant and important contradictory evidence is.  Rarely reversible on appeal.

e) Impeachment by Prior Inconsistent Statements ( showing that W’s own prior statements contradict what she’s saying on the stand.  Because the jury doesn’t know when W is lying or not, this chips away at her credibility altogether. 
i) Common Law – Foundation Requirement ( extrinsic evidence can only be presented to impeach W by her own inconsistent statements if:
(1) W was first confronted with her prior statement
(2) She has an opportunity to deny making it or explain away the inconsistency 
(3) She then denied or did not forthrightly acknowledge the statement 
(a) This is usually done by simply asking W if she recalled making a specific statement at a specific time. 
ii) FRE 613 (  Prior Statement of Witnesses 
(1) (a) In examining a witness about a prior statement, whether written or not, the statement does not need to be shown to W at the time of the examination.  It can, however, be shown to opposing counsel at their request.
(2) (b) Extrinsic evidence of a prior inconsistent statement is not admissible unless W is afforded the opportunity to:
(a) Explain or deny the prior statement
(b)  Opposite party is afforded the opportunity to interrogate W on that 
(c) OR the interest of justice otherwise requires the admission. 
iii) New Rule ( extrinsic evidence may be introduced even before W has a chance to explain prior statement, as long as she gets to explain or deny at some point. 
(1) Difficulty with New Rule ( other side can introduce evidence of contradictory statement even after W leaves the stand because there is no sequence requirement.  Other side then has to always have W available because she has to be able to contradict whatever is later introduced, or lose the chance to explain it at all. 
iv) No collateral matter rule here ( however, collateral evidence can probably be kept out under 403. 
v) FRE 613 also abandons the rule that you had to show a witness her prior statement in order to ask questions. 
vi) Prior statement impeaches W ONLY if it is in fact contradictory to her testimony on the stand.  How does court determine whether there is inconsistency?
(1) Are the statements, even if not logically incompatible, based on different beliefs?
vii) Even inconsistent statements may be kept out if probative value < than likely prejudice. 
viii) Impeaching one’s own W ( When W’s failure to provide favorable testimony surprises the prosecution, virtually all courts let the prosecutor impeach the witness with her prior statement. 
f) Impeachment by Defects in Perception, Memory and Description

i) 2 paths ( either impeach based on a) general disposition to misperceive, or b) in the specific circumstances W could not have accurately perceived (i.e., standing too far away, etc.).
ii) Common Law ( most courts rely on this, there is no Federal Rule. 
iii) Extrinsic Evidence ( allowed on X-exam to show that W lacked the ability to perceive, remember or describe.  403 applies to determine admissibility.  Most of this evidence comes in on Cross-exam. 
(1) Some expert testimony, such as medical and physiological, may be allowed. Psychological is allowed more rarely.  
(2) Evidence of general condition – i.e., he is a drunkard – is not allowed to suggest that W was drunk that night.  IT can be introduced for specific instance– i.e., he was really drunk that night. 
iv) Eye witness testimony( expert evidence on this is controversial; developing consensus is that it should be admitted if eyewitness testimony is pivotal to the case and was made under conditions prone to error. 
g) Impeachment by Religious Beliefs ( FRE 610: evidence of the beliefs or opinions of W on matters of religion is not admissible for purpose of showing that by reason of their nature W’s credibility is impaired or enhanced. 
i) Could be admissible for other purposes, i.e., to show that all members of X sect believe that rain is God’s tears, etc.  Can also be used to suggest bias – i.e., W and Δ are members of the same cult, etc. 

ii) FRE 403 applies. 

h) Rehabilitating Impeached Witnesses

i) Attack Requirement ( Evidence to support W’s credibility may not be offered unless the credibility is attacked. 

ii) Direct Response ( usually, rehabilitation must respond directly to a form of impeachment that has already taken place. 

iii) Bad Acts ( W who has been impeached by evidence of bad character can introduce evidence of good character in the form of reputation and opinion evidence (FRE 608).

iv) Bias ( only evidence rebutting accusation of bias is admissible. However, if evidence suggesting bias also bears on honesty or character, W can be rehabilitated through character evidence.  

v) Prior inconsistent statements ( FRE 801(d)(1)(B) maker prior consistent statements that “rebut an express or implied charge of recent fabrication”  admissible not only to rehabilitate W’s credibility but also as independent evidence of the matters asserted in prior statements. Rule says nothing about when the statements had to be made.  SCOTUS says that the Rule is limited to statements made before a motive to fabricate arose. 

i) Ethics of Impeachment
(1) Should a lawyer interrogate W on something she knows to be true, but where hurting W’s credibility will help her client?

(a) Parties will frequently know information other side doesn’t know, etc. 

(2) On the other hand, will lawyers grow timid in cross-exam if they can be disciplined for being too aggressive? Interest of clients will not be served.  

(3) Will lawyers try to be less informed so they can’t be accused? 
7) Character and Credibility in Sexual Assault and Child Molestation Cases

a) Rape Shield Rules ( laws that prevent Δs in rape cases from exploring various aspects of the sexual histories of the victims and preclude admission of specified types of sexual-history evidence for specified purposes.  Commonly impose special procedures before evidence of sexual history can be introduced for any permitted purposes, often including a hearing where the victim is present.  
(1) However, rape shield laws can’t deprive Δ of his constitutional right to present relevant evidence ( compulsory process, due process, Confrontation Clause of the 6th Amendment. 

ii) FRE 412: Sec Offense Cases; Relevance of Alleged Victim’s Past Sexual Behavior or Alleged Sexual Predisposition 

(1) (a) Generally Inadmissible Evidence: not admissible in any civil or criminal proceeding involving alleged sexual misconduct, except as noted in (b) and (c). 
(i) Evidence proving that alleged victim engaged in other sexual behavior.

(ii) Evidence proving any alleged victim’s sexual predisposition.  

1. [This is REGARDLESS of the purpose for which this might be offered].

(b) Exceptions

(i) In a criminal case, the following evidence is admissible, if other admissible under these rules, (i.e., is relevant, is not hearsay, etc.)

1. (A) Evidence of specific instances of sexual behavior by V offered to prove that someone other than Δ could be the source of semen, injury, or other physical evidence (scratch marks?).

2. (B) Evidence of specific instances of sexual behavior by V with respect to the person accused, offered by the accused to prove consent or by the prosecution.

3. (C) Evidence the exclusion of which would violate the constitutional rights of Δ.

i. [Evidence of reputation and opinion is never admissible ( specific instances seem to ensure that there is no constitutional deprivation in most cases.]

(ii) IN a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any V is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any party.  Evidence of an alleged victim’s reputation is admissible only if it has been placed in controversy by the alleged victim.  [V’s reputation can come in only if she raises it].

(c) Procedure to determine admissibility. 

(i) A party intending to offer evidence under (b) must:

1. (A) File written motion at least 14 days before trial; Specifically describe evidence and state purpose of introducing it; Court, for good cause, can set a different calendar.

2. (B) Serve motion on all parties and notify V, or her representative.

(ii) Before admitting evidence under this rule Court must conduct hearing in camera and afford V and parties right to attend and be heard. The motion and related papers must be sealed and remain so unless court orders otherwise. 

(2) Sexual Conduct that is part of offense ( this is not barred by the rule. 

(3) Sexual Predisposition evidence is ALWAYS excluded ( however, courts frequently interpret some things that would normally be considered predisposition to be behavior for the sake of symmetry, because prosecutors may bring in evidence of how a woman dresses, etc., to show that she probably did not consent to sex.  

(4) Substantive Federal Defenses:

(a) Reasonable but mistaken belief in consent ( 4th Circuit held in one case that V’s reputation for sexual conduct, i.e., promiscuity, was admissible because it was part of Δ’s reasonable belief that the woman was consenting. 

(5) Violation of Constitutional Rights ( test proposed by our authors:
(a) Is the evidence relevant to an issue that is plausibly in dispute?

(b) Is it offered for some purpose other than a propensity inference?

(c) Does its probative value outweigh its prejudicial impact, including prejudice to the complainant? 

1. If the answer to ALL 3 is yes ( Constitution likely requires admission of the evidence, even over a rape shield statute. 

2. If the answer to ANY of the 3 is no, then the evidence may be excluded. 

(6) Other Rules of Evidence ( 

(a) Hearsay ( evidence of  V’s sexual history will not be admitted if its hearsay, unless there is a proper hearsay exception, regardless of how important it is.

(b) 403 ( may the Court consider harm to the V as well as prejudice to Prosecution when ruling on a 403 objection? Some courts will, some won’t – this is not well settled. 

(7) Civil Cases ( FRE 412(b)(2) reverses normal 403 analysis!!! Here, evidence of sexual behavior or predisposition is admissible only if its probative value substantially outweighs both the danger of unfair prejudice and danger of harm to the victim.  

(a) Trial judge has discretion to do what she thinks is best. 

b) Prior Offenses by Δ
i) FRE 413 Evidence of Similar Crimes in Sexual Assault Cases
(1) (a) Criminal Case ( if Δ is accused of sexual assault, evidence of his commission of another offense of sexual assault is admissible and may be considered for its bearings on any matter to which it is relevant.  

(2) (b) Procedure ( if Govt plans to use any such evidence, they have to disclose it to the defense, including statements of witnesses or a summary of the substance of testimony, at least 15 days before trial or when the judge says so.

(3) (c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.

(4) (d) For 413 and 415, “offense of sexual assault” means:

(a) (1) any conduct prescribed by chapter 109A of title 18, USC

(b) (2) contact without consent, between any part of the Δ’s body or an object and the genitals or anus of another person

(c) (3) contact, without consent, between the genitals or anus of Δ and any part of another person’s body

(d) (4) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on another person

(e) (5) an attempt or conspiracy to engage in above described conduct. 

ii) FRE 414 is the same as above, except it talks about child molestation.

iii) FRE 415 Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation   
(a) Civil case ( if claim for damages or other relief is predicated on a party’s alleged commission of conduct constituting an offense of sexual assault or child molestation, evidence of that party’s commission of another offense or offenses of sexual assault or child molestation is admissible and may be considered as provided in Rule 413 and Rule 414. 
(b) A party who intends to offer evidence under this Rule must disclose it to the party against whom it’ll be offered, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least 15 days before trial or when the court allows for good cause. 
(c)  This rule shall not be construed to limit the admission or consideration of evidence under any other rule. 
iv) Basically, this allows evidence of prior rapes or child molestations to support a propensity inference by the jury. Argument for this exception to the norm is that rapists and child molesters are drive by a perverted psychological compulsion, and that a history of such crimes is consequently a better predictor of the future criminal behavior than a history of other crimes.  The standard “blame the victim” bias that was prevalent previous to the passage of these laws is also unique in the rape context so requires a different method of dealing with it.  

v) Problems with the rules:

(1) Odd contradictions ( an prior uncharged rape may be used against a Δ who’s on trial for rape and murder, but a previous murder conviction may not be brought in.  

(2) Requiring courts to admit evidence of Δ’s prior sexual misconduct may increase the tendency for them to let in info about V’s prior sexual conduct. 

(3) Does 403 balancing apply? THIS IS NOT RESOLVED YET. 

vi) No Conviction Requirement ( the rules doesn’t require that Δ would have been convicted for the prior acts, because any evidence of the commission of such an act is admissible. 

VI. HEARSAY

1) Testimonial Triangle 
a) Step 1 ( W makes a statement and the jurors must infer that W really believes what she said (Left leg)
i) Question: Does W really have the belief?
(a) Problems: 
(i) Ambiguity – do jurors and W interpret words the same way? 
(ii) Insincerity – was W trying to deceive the jurors? 
b) Step 2 ( Jurors must infer that W’s belief is not mistake. (Right leg)
i) Question: Does that belief reflect reality? 
(a) Problems: 
(i) Mistake of memory – does W accurately recall the incident?
(ii) Mistake of perception – did W accurately perceive the situation when it happened?
2) Hearsay Dangers:
a) Too many inferences ( when W testifies to something she heard O say outside of the courtroom, the jury is asked to make the following inferences:
i) W heard O say the car is red.
ii) O believed the car was red when he made the statement.
iii) Because O believed the car was red, the car really was red. 
(1) No safeguards ( because O is not in court, we have no idea what he actually saw, heard, or believed; how he relayed the message to W and what his motive was for doing so ( no way to prove the truth of the matter. 
3) Defining Hearsay: an out-of-court statement offered for the truth of the matter asserted. 

a) FRE 801:

(a) Statement ( A statement is (1) an oral or written assertion; or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.
(b) Declarant ( A “declarant” is a person who makes a statement.
(c) Hearsay ( a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted. 
(2) Out-of-Court ( all statements other than those made by witnesses during the current trial, including the previous statements of W on the stand. 
(3) Truth of the Matter Asserted ( a statement serves this purpose when its relevance to some fact in issue lies not in the fact that the statement was made, nor in some other inference to be drawn from it, but in the conclusion that is justified only if the statement is true.  

(4) Triangle Hypo again ( 

(i) A = making of the statement; B = belief of declarant; C = matter asserted. 

1. If we are only trying to prove A or B, it’s not hearsay. 

(ii) An out-of-court statement is hearsay if, and only if, the inference that the proponent seeks to establish depends upon an affirmative answer to both right and left leg questions. 

ii) Verbal Acts ( out-of-court statements that are not hearsay because the very fact that they were spoken or written carries legal consequences. 
(a) In many cases, whether or not certain words were written or spoken is the central issue in dispute.  In that case, saying “I’ll kill you” can be introduced not to show that I was really going to kill you, but that I told you I would do it. 
iii) Verbal Parts of Acts ( when words clarify the meaning of conduct: this is NOT HEARSAY. 
iv) Statements Manifesting Awareness ( when the statement is offered to show an effect on the listener.  (Triangle Factor A ( we only care to show that a statement was made; we don’t care if Δ really believed it, or if it was in fact true). 
(1) Thus, if Marci acted in response to a statement she overheard Nina make, Marci can testify that she overheard Nina make the statement.  
(2) However, don’t we have to evaluate whether Marci’s reliance on Nina’s statement was reasonable, which requires us to evaluate whether Nina’s statement was truthful? 
(3) Apparently not ( that would only affect the weight, but not the admissibility of the evidence. 
(4) 403 Applies ( when a statement supports both a permissible non-hearsay inference and a prohibited hearsay inference, the statement is admissible to prove the permissible inference, subject to 403. 
v) States of Mind  ( when a party must prove its mental outlook to illustrate either presence or lack of requisite intent.  These are not hearsay. 
(1) Introducing a client’s statement that “little green Martians are following” him goes to show not that he was really pursued by extraterrestrials, but that he is insane. 

(2) Statements that may be used for both a hearsay and a non-hearsay purpose will generally be admitted for the NH purpose regardless of the probability that jurors will treat the statement as support for the forbidden H inference ( this is BECAUSE jurors are only asked to get to Triangle part B – to establish that speaker has a certain belief when he makes the statement, not that the belief actually reflects reality. 

vi) Impeachment ( prior inconsistent statements (i.e., out-of-court statements that would otherwise be hearsay) are admitted to show that W said something else on a different occasion than what he is currently saying on the stand.  Not offered for the truth of the matter asserted but for A – making of statement.

vii) Opinion Surveys ( statements generated by opinion surveys typically escape the hearsay objection because they are used to show a belief or state of mind and not the truth of the matter asserted. 

b) Statement 

i) FRE 801(a) ( A statement is (1) an oral or written assertion; or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.
ii) What’s an assertion? An utterance or action is an assertion if:
(1) There is an implicit or explicit claim that some fact or circumstance exists.
(2)  Speaker must intend to make such a claim. 
(a) I.e., if Tim hits himself with a hammer and screams “Ouch,” that’s not an assertion –  no intent. 
(b) But if he noticed an onlooker and thrust his hand forward when he said “ouch” we might assume he was making an assertion to the onlooker that his hand hurt.
(3) The intent itself needs to be considered ( was the intent the same as the purpose for which it is offered at trial? The bookie joint/placing a bet hypo. 
iii) Silence ( this is a statement for purposes of hearsay because the triangle dangers are present ( if we admit into evidence that M was silent in the face of an accusation, jury has to infer what the silence means, i.e., what the truth of the matter is. 
iv) Non-Assertive Conduct ( should conduct performed without any intent to make a claim be considered a statement for purposes of hearsay? The Captain/unseaworthy boat example. 

(1) Currently, this is not considered hearsay. 

v) Assertions implied from other Assertions ( an out-of-court statement offered not for its literal truth but for the truth of some proposition implicit in it, should be considered hearsay so long as the validity of the implicit proposition depends on the existence and accuracy of a belief that the speaker of the actual statement intended to convey. 

(a) If Abel, found shot in the chest, says that Adams killed him, but lives to tell about it, his statement, though offered to show that he believed it to be Adams who shot him, would be hearsay because the truth of the matter is implicit in that statement. 

(b) Questions can also be assertions!!! Though many courts fail to recognize this.

c) Other Hearsay Related Problems 


i) Hearsay vs. Lack of Personal Knowledge ( make sure to differentiate as to whether W is testifying that someone told her something or that she believes something happened in a certain way based on what she heard. 
ii) Multiple Hearsay ( 
(1) 2 levels – double hearsay
(2) More than 2 levels ( multiple hearsay
(a) The problem is that as soon as your get past the 1st level of hearsay, it seems that almost everything you say if for the truth of the matter asserted ( That it is true that Bobby told you that Suzy said that Mary was sleeping around, etc.  Even if you are not trying to say that Mary is easy, you are still saying that what Bobby said is in fact the true statement made by Suzy, etc. 
(3) FRE 805 ( Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules. 
(i) [If all parts can be qualified under their own hearsay exceptions, then it’s all good.]
iii) Machine or Animal Statements ( hearsay rules don’t apply to statements from non-human sources whose evidence cannot be tested by X-exam and is not given under oath. 
(1) Foundational Requirement ( though hearsay doesn’t apply, you would have to provide some evidence that the machine gives accurate readings, etc., to get this evidence admitted. 
VII. EXCEPTIONS TO THE HEARSAY RULE 

1)  Admissions 

a) If a statement was made by the opposing party, it not only is an “admission,” but it is basically a ticket for admission in evidence that often is good against several common objections, including hearsay. 
b) Judicial Admissions ( admission made in the pleadings or in response to a request for admission under FRCP.   These are binding on a party and may not be controverted, unlike other admissions (see following). 
c) FRE 801(d) ( Statement Which Are Not Hearsay 
i) (1) Prior Statement by witness ( if the declarant testifies under oath and the statement is (A) inconsistent with his testimony on the stand, or (B) consistent with the testimony and if offered to rebut an express or implied charge against him of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person.  
ii) (2) Admission by party-opponent ( a statement is offered against a party and is:
(a) (A) The party’s own statement, in either an individual or representative capacity
(b) (B) A statement of which the party has manifested an adoption or belief in its truth
(c) (C) A statement by a person authorized by the party to make a statement concerning the subject
(d) (D) A statement by the Party’s agent or servant concerning a matter within the scope of agency or employment, made during the existence of such relationship – [statement by an employee in his employment capacity while employed]. 
(e) (E) A statement by a co-conspirator of a party during the course and in furtherance of the conspiracy. 
iii) If using (C), (D) or (E) need something in addition to statement to verify and establish the requisite relationship.
d) Personal Admissions ( statement made by a party and offered against that party. 
i) Statements can be introduced in a party’s representative capacity even if they were not made that way ( Trust manager gossiping to her friend over the weekend example ( usually, the person will be able to explain what she meant, etc. 
ii) This is usually pretty easy, but keep in mind that some admissions are not admissible at trial for other reasons, i.e., they are part of settlement negotiations, etc.  
iii) Those admissions whose probative value is low can be kicked out under FRE 403. 
iv) Where conduct can be hearsay, inference from the admitting party’s conduct must be strong to prove the point anyway – courts will usually not allow one party to prove an essential element of her case solely on the basis of the other party’s conduct. 
v) Where conduct is not hearsay, there can still be “admissions by conduct.” 
vi) Criminal Cases ( admissions may be used against criminal Δs so long as the statements are , as a matter of Constitutional law, otherwise admissible. 
e) Adoptive Admissions ( holds parties responsible for statements they agree with or otherwise assent to in the same way that they are responsible for their own assertions. 
i) Has to be a knowing and voluntary acquiescence
ii) Admission by silence(  this is a classic problem. If one is silent, did he acquiesce or not? ( usually, silence can be a classic adoption admission (if you really disagreed you would say something), but it should be separately evaluated when there’s a question of issues or context. 
(1) However, once Miranda warnings have been given to an arrestee his silence can’t be used against him. 
f) Authorized Admissions ( 
i) If a party has authorized another to speak for her, those admissions will be treated as the party’s own. 
ii) 2 kinds of authorized statements (mostly in a corporate context): 1) those the speaker was authorized to 3rd parties, and 2) those that were to be reported only to the authorizing party or others within a firm. 
(1) Common law ( Only the 1st kind are admissible against a party; internal reports, etc., were not. 
(2) FRE ( All authorized statements are admissions, regardless of how wide their dissemination is supposed to be. 
g) Vicarious Admissions of Agents ( statements by agents are admissible as long as the statements relate to matters within the scope of the agency relationship, even if the person is not authorized to speak about the transaction. 
i) Agency is determined by more than just the statement, but statement can be part of evidence. 
h) Partners & Conspirators ( statements must be made during the course and in furtherance of the conspiracy. 
i) All for one and one for all ( statements made by any member of the conspiracy are admissible against all of them. 
ii) Business partnerships ( usually statements made by one partner are admissible against the partnership as a whole, but in criminal situations and other situations where a person is implicated in something having nothing to do with his responsibilities or involvement with the partnership, the admission of another will be inadmissible against him. 
iii) Charges ( even if conspiracy is not charged and the person is tried individually, testimony of co-conspirators may be admissible if judge makes a preliminary finding that they did in fact belong to one conspiracy. 
iv) Steps:

(1) Show that both Δ and W were members of the same conspiracy – preponderance of evidence standard. Check and see if there’s more than just W’s testimony to establish this link, as 801(d) requires, though because of SCOTUS, seems like this kind of evidence can be very tenuous.
(2) Was the statement made in furtherance of the conspiracy? 
(3) Was it made during the life of the conspiracy? Conspiracies are over either when they have achieved their goal or when they have broken up.  If the individual left the conspiracy before it terminated, and his detachment is clear, statements of others will not be admissible against him. If someone enters an ongoing conspiracy, he adopts their views, etc. 
i) Privity ( if a person acquires an interest directly from another, statements made by the other person while possessing that interest may be introduced against the acquirer as admissions. 
i) Identity of interest  ( the statements of joint tenants or joint owners will be received against each other, but not of tenants in common. 
ii) Statements against Interest (
2) Other Exceptions - Availability Immaterial

a) Present Sense Impressions ( FRE 803(1): a statement describing or explaining an event or condition made while the declarant was perceiving the event or condition or immediately thereafter.  (Spontaneity is usually required!!!)
i) 10 characteristics to evaluate:

(1) The described event or condition did not cause the excitement
(2) The declaration need not directly relate to the principal litigated event
(3) The speaker need not have been a participant in the event

(4) The speaker must have been a percipient witness

(5) The speaker need not be identified

(6) The speaker need not be shown to have been oathworthy

(7) Subject matter is restricted to a description of the observed event

(8) Minimal time-lapse is permissible

(9) Present sense impressions are not cumulative (speaker’s present sense impression is not inadmissible simply because the speaker is a witness who testifies to the described event from the stand)

(10) Impressions in opinion form are admissible

b) Excited Utterances ( FRE 803(2): a statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition. 

i) Usually, these statements are admissible even if the only evidence of the startling event is the statement ( however, it may not be enough to carry the party’s burden at trial. 

ii) These statements are inadmissible if there’s indication that W had time to reflect between the event and the statement. 

iii) “Relating to” is a fairly broad standard – no need that utterance explicitly describe the situation. 

c) Statements of Physical Condition ( FRE 803(3): Then existing mental, emotional or physical condition ( 

i) When made to a lay person: A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification or terms of the declarant’s will. 

ii) When made to a physician or other person in order to secure medical treatment ( Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment. 

(1) 2 major requirements for condition testimony ( 1) Sensation described must be current; 2) statement must be spontaneous (this is usually satisfied by meeting the first prong and by making the statement in the first place, unless there’s evidence of duplicity). 

(2) Modern Trend ( many courts allow statements of prior symptoms if made to secure treatment for the cause of illness or injury. 

(3) Treating physicians ( Common law exception usually applies to doctors who both treated the patient and then testify, as opposed to those hired only to testify. 

(a) FRE ( all doctors are covered by this exception, as well as many family members, friends, etc., to whom one may have turned for medical help. 

d) Other Existing States of Mind ( when state of mind is an issue in the litigation, statements that circumstantially suggest a speaker’s state of mind are not hearsay.

i) To Show Feelings ( FRE 803(3): must reflect speaker’s state of mind while he is speaking in making  the statement.  

(1) Courts rarely exclude statements relating to state of mind because they were responses to questions or because of obvious motives to falsify.  

(2) Courts also frequently admit descriptive statements that are attached to state of mind expression ( because these can frequently be highly prejudicial, judge has a lot of discretion ( 403!!! 

(3) Statements that do not directly assert feelings may nonetheless be admissible to show state of mind ( Clarence’s statement that Tom drinks all his money away can be used to show that C did not intend to leave his money to T. 

ii) To Show Behavior ( when statements asserting state of mind are offered to show behavior consistent with that state of mind. 

(1) 2 situations:
(a) Existing state of mind used to show the behavior that caused it
(b) Prove that speaker has taken some action consistent with her state of mind

(2) For (a) – The Court precedent on this is contradictory:

(a) Shepard v. US ( wife’s dying statement that the husband poisoned her not admissible: too prejudicial? Federal Standard ( statements of memory or belief not admissible to prove the fact remembered or believed.  

(i) BUT in People v. Merkouris (CA):  declarations that Δ had threatened others evidence of fear, not necessarily intent to kill. 

(3) For (b) – Mutual Life Insurance Co. v. Hillmon ( 

e) Recorded Recollections  ( FRE 803(5): when a witness has forgotten relevant information that he put in writing about something he once knew, he may be allowed to read his recorded observation to the jury, and the jury may be allowed to treat this recorded recollection as if it were courtroom testimony. 
i) This memo or record has to have been adopted by W at the time of the writing and it has to have reflected his knowledge then correctly. 
ii) However, the memo or record itself may not be received into evidence unless offered by the adverse party.  
(1) Basically, this means W has to testify that she remembers making a correct record of her knowledge at the time it was made.  If she totally doesn’t remember, she needs to testify that she is sure she would not have made a false record. 
(2) Other rules also apply ( Original Document rule

iii) Speaker must be both present and absent ( be there but not remember the past. 

iv) Not the same as memory refresher ( here, W reads the testimony from written record.

(1) FRE 612 allows opposing counsel to see the materials used to refresh memory if the court allows it ( oddly enough, there are no strict requirement for what kind of materials these could be because W purports to be speaking from present recollection. 

f) Business Records – Common Law

i) The Shopbook Rule ( allowed merchants doing business on account to enter books into evidence to prove that Δ owed money. Many places required additional evidence, such as:

(1) A supplemental oath taken by the merchant as to the justness of accounts

(2) Inspection by the court to determine if the books were fairly kept in the regular course of business

(3) Testimony that the merchant kept honest books

(4) Proof apart from the books that at least some portion of the goods charged to an account had actually been delivered. 

ii) Regularly Kept Records ( admits regularly kept records of business establishments.  

(1) Entries must be original entries made in the routine of a business

(2) The entries msut have been made upon the personal knowledge of the recorded or of someone reporting to him

(3) The entries must have been made at or near the time of the transaction 

iii) Statutory Reform ( these rules became codified.
iv) Business Duty and Informants ( Johnson v. Lutz - limited the Commonwealth Fund Act; when records are based on statements of informants, they are only admissible if the statement was transmitted as part of a regular business activity. 
v) Regular Course of Business ( Palmer v. Hoffman – actions in the regular course of business have to be typical of entries made systematically or as a matter of routine to record events or occurrences, to reflect transactions with others, or to provide internal controls.  Accident reports did not fit this test for a railroad. Currently, most business records made for proper business purpose will be admitted, even if they are rarely made – don’t have to be routine.  
vi) Opinions in Business Records ( when an opinion is incorporated into a business record, court will examine the nature of the opinion to determine admissibility.  As long as a diagnosis reflects a standard expert judgment based on a set of reasonably objective criteria, it’ll probably be admitted. With expert opinion, the testimony should elucidate the bases of the expert’s reasoning and indicate the way in which different facts affect the expert’s ultimate conclusions. 
vii) Computer Records ( as long as info on which a computer printout is based was entered before the prospect of litigation arose, the fact that the printout is prepared for use in court is ok. 
viii) Absence of an Entry  ( when as a matter of routine an entry in a business record could be expected if an event occurred, lack of entry can be shown as evidence that the event did not occur. 
ix) FEDERAL RULE FRE 803(6) (  Records of regularly conducted activity: A memo, report, record, or data compilation, in any form of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memo, etc., all as shown by the testimony of the custodian or other qualified W, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.  The term “business” as used in this paragraph includes business, institutions, association, profession, occupation, and calling of every kind, whether or not conducted for profit. 
x) FRE 803(7) ( Absence of entry in records kept in accordance with the provisions of paragraph 6. (This is like the old rule above, except it provides that such an assumption not be made if there are circumstances indicating lack of trustworthiness.  
g) Public Records and Reports ( FRE 803(8): Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth 
i) (A) the activities of the office or agency, or 
ii) (B) matters observed pursuant to duty imposed by law as to which matter there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or 
iii) (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the source of information or other circumstances indicate lack of trustworthiness. 
(a) Evaluative reports are now admissible except against a Δ in a criminal case.
(b) FRE applies to all public agencies. 
(c) FRE 803(8)(B) ( this is the heart of the common law exception: observations of public officials are admissible so long as they were made in the line of duty and there was a duty to report them. 
(d) Though not specifically indicated, the legislative history of the Rule proves that all statements, though in any form, have to be in writing. 
(e) FRE 803(8)(B) does not apply to criminal cases so that Δs aren’t tried on the basis of police reports. However, Δs  can introduce police reports into evidence themselves. 
(f) FRE 803(8)(C) What are “factual findings”? ( Beech Aircraft v. Rainey (1988): many things that seem more like opinion are admitted into evidence because factual findings are only supposed to be excluded if they are not trustworthy ( very broad rule. 
h) Other Exceptions:

i) FRE 803(9) ( Records of vital statistics

ii) FRE 803(10) ( Absence of public record or entry: 
iii) FRE 803(11) ( Records of religious organizations: statements of births, deaths, etc., if contained in a regularly kept records of a religious organization. 
iv) FRE 803(12) ( Marriage, baptismal and similar certificates: statements of fact contained in the certificate that the maker thereof performed the ceremony, etc. 
v) FRE 803 (13)( Family records: statements of fact concerning personal or family history contained in family Bibles, genealogies, charts, engravings on rings, family portraits, etc. 
vi) FRE 803 (14) ( Records of documents affecting an interest in property: record of document purporting to establish or affect an interest in property as proof of the content of the original recorded document and its execution and delivery, etc.
vii) FRE 803 (15) ( Statements in documents affecting an interest in property: 
viii) FRE 803 (16) ( Statements in ancient documents: Statements in a document in existence 20 years or more the authenticity of which is established. (See FRE 901(b)(8)).
ix) FRE 803 (17) ( Market, reports, commercial publications

x) FRE 803 (18) ( Learned treatises

xi) FRE 803 (19) ( Reputation concerning personal or family history 
xii) FRE 803 (20) ( Reputation concerning boundaries or general history 
xiii) FRE 803 (21) ( Reputation as to character: reputation of a person’s character among associates or in the community. 
xiv) FRE 803 (22) ( Judgment of previous conviction: Evidence of a final judgment entered after a trial or upon a plea of guilty, but not upon a  plea of nolo contender, adjudging a person guilty of crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment, but not including, when offered by the Government in a criminal prosecution for purposes other than impeachment, judgments against persons other than the accused. Pendency of appeal may be shown. 
xv) FRE 803 (23) ( Judgment as to personal, family, or general history, or boundaries: has to be provable by evidence of reputation as well.
3) Hearsay Exceptions conditioned on Unavailability

a) Meaning of Unavailable ( FRE 804(a) “Unavailability as a witness” includes situations in which the declarant:
i) Privilege ( is exempted by court ruling on privilege grounds from testifying concerning the subject matter of declarant’s statement 
ii) Persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so

iii) Testifies to a lack of memory of the subject matter of the declarant’s statement

iv) Is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity

v) Is absent from the hearing and the proponent of a statement has been unable to procure the declarant’s attendance (or testimony) by process or other reasonable means. 

(1) A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing W from attending or testifying – i.e., if you killed the witness, you can’t bring in his testimony another way. 

(a) In criminal cases, a hearsay speaker outside the jurisdiction is unavailable for purposes of the Confrontation Clause only if the state makes a good faith effort to get him to trial and fails ( Barber v. Page.

(b) Mancusi v. Stubbs ( it appears that the Confrontation Clause allows a state to establish the unavailability required to introduce prior testimony either by failing in a good faith effort to secure the speaker’s presence, or by showing that the speaker cannot be compelled to be present and that the speaker’s prior testimony was thoroughly tested by cross-exam.

b) Former Testimony  ( FRE 804(b): several categories of evidence are not excluded by the hearsay rule if the declarant is unavailable as W: Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or in a civil action or proceeding, a predecessor in interest had an opportunity and similar motive to develop the testimony by direct, cross or redirect examination. 

(1) Defending party has to have at some point had the opportunity to probe this testimony for similar reasons. 

(a) The party need not have actually engaged in extensive X-exam, but simply had the opportunity to do so.

(b) Only the identity of the person against whom the evidence is offered matters ( Δ has to have had the chance to probe this testimony: has to be either  that Δ was a party or had a predecessor in interest in the previous suit. 

(c) Statement must have been under oath. 

(d) Previous party, whether Δ or not, have to have had the same motive for effective X-exam. 

(e) Proving Prior Testimony ( certified transcripts, testimony of an observer who purports to remember what was said in the earlier hearing ( as long as the witness claims to be reporting accurately the substance of what was said, the phrasing of the earlier testimony need not be reproduced. 

(f) Objections to Prior Testimony( objections to the form of questioning had to have been made at the original hearing;  objections as to relevancy or competency of evidence may be asserted here. 

c) Dying Declarations ( rationalized by idea that someone who’s about to die will not lie.

i) FRE 804(b)(2) ( Evidence is admissible over hearsay objection in a prosecution for homicide or in a civil action, when the statement is made by declarant while believing that his death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death. 

(a) Speaker’s statement may be offered even if he’s not actually dead. 

(b) One of the big problems with this exception ( lack of firsthand knowledge by the dying person.  

d) Statements Against Interest ( FRE 804(b)(3): a statement that was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.  

(1) The “Against Interest” Requirement: this is a matter to be determined by the court, not the jury.  Statement must be against interest when made under this rule. To determine whether a statement really is against interest, look at the following:

(a) The context ( facts may determine when something is against interest.

(b) Situation at trial ( a statement may be against interest with respect to certain inferences. 

(c) IF a statement consists of several parts, some of which are self-serving and some of which are disserving, the court usually will either 1) admit the whole thing if the disserving part predominates, and disallow the whole thing if the self-serving part predominates; or 2) admit only those parts that are disserving.  (There’s also the more rarely used option of admitting the whole declaration on the strength of the disserving part).  

(d) When a single assertion is both self-serving and disserving, the courts can’t admit it in parts, can only either admit the whole or disallow the whole. 

(e) Inclusion of neutral statements will not result in the exclusion of those parts of a statement that are genuinely against interest – court will look at how closely related the neutral portion of is to the disserving statement and at whether there are other indicia of reliability.  

(2) Statements Against “Penal Interests”: the exception applies to statement that implicate a speaker in crimes, but requires the existence of corroborating circumstances that indicate trustworthiness when a statement against penal interest if offered to exculpate an accused. 

(3) Statements Against “Social Interests”: this is only applicable in some places, not mandated under FRE.  Where the extension is not authorized court sometimes find that statements against social interests have legal implications that make them admissible on traditional pecuniary grounds, i.e., man’s statement that he fathered a child out of wedlock would come in not because it’s disgraceful to do so, but because it might open him up to financial liability. 

(4) Distinguished from Admissions: most common alternative to “statement against interest” is the admission exclusion ( but admissions doesn’t require 1) unavailability of the declarant; 2) admissions can only be used against the speaker or a person whose relation to the speaker makes her responsible for what the speaker has said. 

e) Statements of Pedigree: FRE 804(b)(4) ( (A) A statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or (B) a statement concerning the foregoing matters and death also, of another person, if the declarant was related to the other by blood, adoption or marriage or was so intimately associated with the other’s family as to be likely to have accurate information concerning the matter declared.  

(1) Statements need not be based on 1st hand knowledge.

(2) Overlaps with FRE 803(19) – when the statements regarding the above facts are so numerous as to constitute a reputation in the community, the declarant no longer needs to be unavailable. 

f) Forefeiture by Wrongdoing ( FRE 804(B)(6): a statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness. [Basically, if you knocked off the witness (or threatened his life to the point where he refuses to testify), his statement will still be allowed against you]. 

(1) Akin to Adoptive Admissions ( some courts had already held that if a party tampers with the witness in any way, they are thereby admitting that the statements have truthful value and thus adopt W’s testimony. 

g) FRE 806 Impeaching a Hearsay Speaker ( at common law, impeachment requires the cross-examiner to point the witness to the inconsistent statement before bringing in extrinsic evidence, but you can’t do that if the speaker is unavailable.  However, most states don’t impose foundational requirements even if the speaker is available.  

(1) FRE 806:  When a hearsay statement or an admission by a party-opponent has been admitted, the credibility of the declarant may be attacked by any statement that would be admissible if W testified as a witness.  Any inconsistent statements may be challenged without foundational requirements.  If a party against whom W’s hearsay was admitted calls him to testify on direct, the party can treat W as if on cross-exam. 

h) FRE 807 Residual Exception ( A statement not specifically covered by 803 or 804 but having equivalent circumstantial guarantees of trustworthiness is not excluded by the hearsay rule if the court determines that:

i) (A)  the statement is offered as evidence of a material fact, and

ii) (B) the statements is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable means, and

iii) (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. 

iv) To secure admission, proponent of the evidence must make known to the adverse party sufficiently in advance  with a fair opportunity to meet this challenge his intention to offer the statement and its particulars, including the name and address of declarant. 

(a) Notes: 1) unavailability is not a prerequisite under 807 but it will often be required.

a. This rule has most frequently been used in child abuse cases, when the child is available but it was decided not to let it testify. 

b. In criminal cases, (Idaho v. Wright) SCOTUS has held that the Court must look not to corroborating evidence, but whether the circumstances surrounding the making of the statement made the speaker particularly worthy of belief. 

VII. PRIVILEGES

Attorney Privileges 

· Work Product Protection

· Is NOT a privilege in the normal understanding of the term – but works much like a privilege ( main difference from A/C privilege is that work-product protection protects what attorneys learn, whether confidentially or not, from all sources. (p. 888) A/C protects only that which is learned in direct confidence from the client. 
· Restrictions:
· Only applies to information collected in anticipation of litigation – routine legal work is not covered by this. (But what about arguing that this is routinely done in case you get sued?)
· The opposing attorney can learn what you learned from a witness by interviewing the witness, gathering the data, etc., at his own expense.
· Conditional – depends on the degree of other party’s need of the evidence and ability to acquire it. Unlike the A/C, this can be overcome by a showing of need for the facts collected.  If the factual information is intertwined with attn opinion, it will most likely remain privileged.  
· Attorney is the privilege holder.  
· Miscellaneous:

· Applies in Criminal as well as Civil Case
· Recently, has become almost absolute in application.
· “Fraud or crime” waiver has been read into this protection ( collection of evidence may not be in furtherance of either of the above.  
· Ethical Issues

· What to do with a Δ’s confession – can you still defend as if there is no confession? 
· ABA standards adopted in 1993 state that:
· When false evidence is offered by a 3rd party, Attn must refuse it, regardless of client’s wishes.
· When it’s offered by a client, Attn must first try to convince him that it should be rejected; if that doesn’t work, take appropriate remedial measures:

· Remonstrate with client (?)

· Attempt to withdraw from case

· If not possible, make disclosure to the court ( it is then for the Court to determine what is to be done.

· Perjury by Client: ABA standards take no position on what to do if your client lies or tells you that he intends to lie – this is left ambiguous.  

· Nix v. Whiteside: SCOTUS held that the Δ’s 6th Amendment interest in the confidentiality of communications does not trump the lawyer’s obligation to present truthful evidence.  Rule: Δ has no constitutional claim against an attorney who threatens to reveal his perjury to the court, or to impeach his perjured testimony, even if this effectively prevents Δ from testifying or from telling the kind of persuasive story he might otherwise tell.  

· However, Nix only tells us that there will be no penalty for such behavior by a lawyer ( but it is not mandatory.  

· Balancing of important interests: 

· 1) A/C privilege allows an attorney to elicit info from client by assuring him that he will not be hurt by what he says no matter what the disclosure.

· 2) Lawyer’s obligation to the court (and the public?) may mean that the client’s trust is sometimes betrayed and that the outcome for C is worse than it would have been had he kept quiet.  

· 4 main arguments in support of A/C Privilege:

· May not suppress much information.
· May be necessary for effective representation of client because facilitates the kind of interview that ensures that nothing is overlooked.  
· Prevents attorneys from constantly being called to testify at trial against the interests of their clients.
· The A/C relationship should be one of loyalty and can be one of fundamental trust.  
HEALTH CARE PROVIDERS

· Physician-Patient Privilege   
· General Characteristics:

· Patient is the holder of the privilege. 

· Privilege survives the death of patient.

· Extends to any information gleaned from medical examination even if patient does not actively communicate it to Dr.

· Presence of third parties who facilitate treatment does not kill the privilege, but unnecessary parties do.

· Only applies to info received by Dr. for purposes of diagnosis or treatment.  

· General requirements (as taken from the CA Code):

· Communication between patient and physician, or someone patient reasonably believe to be a physician, in the course of the P/P relationship.
· Patient is someone who consults a physician or submits to an exam to get a diagnosis or treatment of a medical condition. 
· By means which disclose the info to no third party other than those necessary for medical purposes. 
· This includes the diagnosis. 
· 3 main types of cases in which this privilege is invoked:
· Life insurance claims in which the health of the insured at time of policy signing is questioned.
· Tort claims where injured’s physical condition is at issue.
· Testamentary actions, where the mental capacity of testator is questioned. 
· Waiver of Privilege/Exception: in most cases, it is the person whose medical condition is at issue who is bringing the suit.  
· Civil Litigation: Information is usually waived with respect to any medical condition that Π makes relevant in litigation.  Some states condition it on Π testifying about the condition. 
· Criminal Intent: May not be used if services were obtained to commit or plan a crime or a tort or to escape detection or apprehension after commission of such. 
· Recent Trends: Courts applying FRE 501 (General Rule on Privileges) have held that P/P privilege in unavailable in federal criminal and federal-question civil actions. Only where state law provides the rule of decision does this privilege exist.  The privilege does exist in almost every state law, though usually not in criminal matters. 
· Some differences with A/C:
· P/P will protect Dr.’s observations even if this info is not an actual direct communications --> A/C does not do this. 
· Presence of other people, such as nurses, medical students, etc., usually will not have an effect on the privilege if patient could not easily exclude them.  This also frequently extends to other members of the family who provide support to patient. 
· Psychotherapist-Patient Privilege 

· Jaffee v. Redmond: 
· Facts: Officer shot a man while trying to quell a disturbance.  Executor of his estate sued, and wanted officer and her social worker to turn over notes from the counseling sessions following the shooting.  They refused.  District Court permitted a negative inference to be drawn from the refusal.  Seventh Circuit reversed. 
· Issue: Is the psychotherapist-patient privilege important enough to outweigh the need for probative evidence? 
· Reasoning: SCOTUS said that FRE 501 allows federal courts to define new privileges by interpreting common law principles in light of “reason and experience.”  Court thought that the privilege facilitates the provision of mental health care, which is of “transcendent importance.”  Thought the evidentiary benefit to be gained by denial to be modest --> communications between patients and providers would be chilled, while this evidence would serve no “greater truth-seeking function.” (??????) Finally, most states have it, and it would frustrate the state’s purpose if what patient thought they could safely disclose under state law could be used against them in federal court. 
· Holding: psychotherapist communications are confidential and privileged, and no balancing is required, because predictability is important and privilege should not be conditioned on the later evaluation of a judge. 
· PFRE 504: Psychotherapist-patient Privilege

· a)

· 1. Patient is one who consults or is examined by a PS.
· 2. PS is a person A) authorized to practice medicine, or reasonably believed by patient to be such, while engaged in diagnosis or treatment of mental or emotional condition, including drug addiction, or B) licensed or certified as a psychologist under the laws of the state or nation. 
· 3. Communication is “confidential” if not intended to be disclosed to third persons other than those present to further patient interest, participating in treatment with patient or necessary for treatment.  
· b) General Rule of Privilege: patient has the privilege to refuse disclosure to prevent any other person from disclosing his private communications with regard to mental issue. 
· c) Patient may claim privilege.  PS can only claim privilege on behalf of his patient. 
· Frequent Exclusions: 1) communications relevant to hospitalizations; 2) judge-ordered mental examinations; 3) conditions that a party is relying on as part of claim/defense.  
· Duty to Reveal: under Jaffee, PSs seem to have a duty to reveal serious intention to harm another, and in recent years many courts have put child abuse in the same category. 
Marital Privileges

· Adverse Testimony Privilege: privilege that protects one spouse from the harmful testimony of another. 
· Reasoning: Spouses should be able to confide in each other without running the risk that the other’s testimony will incriminate them.  Also, the privacy and sanctity of marriage are deemed deserving of the privilege. 
· PRFE 505 - Husband-Wife Privilege:  only covers Adverse Testimony Rule. 
· (a) General Rule of privilege: an accused in a criminal proceeding has a privilege to prevent his spouse from testifying against him. 
· (b) Privilege may be claimed either by the accused or by the spouse on his behalf.  The authority of spouse to do so is assumed absent evidence to the contrary. (Most states now vest the privilege only in the testifying spouse.)
· (c) Exceptions: There is no privilege under this rule
· (1) in proceeding ion which one spouse is charge with a crime against the person or property of the other or of the child of either; or of the person or property of a third person committed while committing a crime against the other spouse.
· (2) as to matters occurring prior to marriage
· (3) when a spouse is charge with the importation of aliens for prostitution, transporting a female across state lines for an immoral purpose, or other similar violations.  
· When the privilege might be withheld: if a marriage is a sham, i.e. “green-card” situation; when the marriage is “on the rocks” ( if it’s already on the rocks, there’s nothing for the privilege to preserve.  
· (b) The rule allowing Δ to assert the privilege was changed by Trammel v. United States on the idea that if one spouse is willing to testify, the relationship is in enough disrepair to not warrant protection.  However, the state now has incentive with which to temp spouses to testify in order to secure plea bargains and thus perhaps facilitates the break-up of marriages. 
· “Criminal Partner” exception: has been proposed for SCOTUS approval ( a spouse who’s a criminal collaborator should not benefit from privilege. 
· Marital Communications Privilege: protects the confidential communications between spouses made during marriage.  
· Important difference from ATP: 
· The communicating spouse holds it, and the other spouse may not waive it.
· Applies in all kinds of cases, not just criminal as ATP, even when the spouses are not parties. 
· Endures beyond divorce, and in some places even death. 
· The more widespread of the two. 
· Will be destroyed by the presence of a third party during the communication.  Exceptions are usually made for children too young to understand. 
· Physical body movements, such as nods and pointing, qualify as communications.  
· Not included in PFRE 505: Arguments against the MCP include that this is something that, as most couples are unaware of it anyway, will likely not have any impact on marital communications; and the goals of preventing marriage dissention do not justify it.  
· However, it is recognized in all federal courts under FRE 501.  
· Exceptions (as codified in the CA Code):
· Crime or Fraud – if communication was made to plan or commit such crime
· Commitment or similar proceeding – in a proceeding to commit spouse or his property for physical or mental condition. 
· Proceeding to establish competence. 
· Proceedings between spouses:
· Proceeding brought by one spouse by or on behalf of the other spouse
· Proceeding between surviving spouse and a person who claims through deceased spouse 
· Certain criminal proceedings: a) for crime committed against the other spouse or child; b) crime committed at any time against person or property of a third person during commission of crime against other spouse; c) bigamy; d) child neglect or spousal support cases. 
· Juvenile court proceedings
· When Δ in criminal proceeding waives his privilege by testifying about the communication.  
· Parent-Child Privilege

· This only exists in Minn. and Idaho by statute, and in NY by court decision. Some federal district courts have recognized it, but for all intents and purposes, it does not exist.  
GOVERNMENT PRIVILEGES 

· Executive Privilege: protects the deliberations and opinions of the President and his closest advisors; almost exclusively asserted in debates between President and Congress.
· Courts are generally reluctant to allow use of this privilege in criminal cases, i.e., Clinton, Nixon.  
· Legislative Privilege: protects the speech and debate of legislators on the Congressional floor.  
· State Secrets Privilege: 
· PFRE 509: 
· (a)(1): “Secret of state:” governmental secret relating to the national defense or the international relations of the United States. 
· (a)(2): Official information is:
· Within custody or control of a department or agency of government
· Its disclosure has been shown to be contrary to the public interest
· Consists of:
· (A) intergovernmental opinions or recommendations submitted for consideration in the performance of decisional or policymaking functions
· (B) subject to the provisions of 18 U.S.C. § 3500 [the Jencks Act] – investigatory files compiled for law enforcement purposes and not otherwise available
· (C) information within the custody or control of a governmental department or agency whether initiated within the dept or agency or acquired by it in its exercise of its official responsibilities and not otherwise available to the public pursuant to 5 U.S.C. § 522. [FOIA]
· (b) The government can refuse to give evidence or prevent anyone else from giving it upon a showing of reasonable likelihood of danger that the evidence will disclose a secret of state or official information as defined in this rule.  
· (c) Who can claim it:  only the chief officer of the govt agency or dept administering the subject matter which the secret information sought concerns; however, the govt’s lawyer can assert the privilege.   
· Required showing can be made, in whole or in part, in a written statement. 
· Judge may inspect materials in chambers, but all counsel are entitled to inspect the claim and showing and to respond to it.  
· In case of secrets of state, the judge upon motion by the govt may permit the govt to make the required showing in the above form (which form? Writing?) in camera. 
· If showing is sustained in camera, the entire govt record is sealed and preserved in court in case of appeal. 
· Judge can take any protective measure which the interest of the govt and of justice may require. 
· (d) Judge shall let the appropriate govt agency know if in a case there is substantial possibility that their information is going to be compromised and will stay further proceedings to allow the assertion of the privilege.  
· (e) Effect of sustaining the privilege claim: if doing this seems to deprive the other party of material evidence, the judge shall make any further orders which the interests of justice require, i.e., if that means that party has no case any longer, judge shall act accordingly. 
· United States v. Reynolds: this is the current SCOTUS law, which the PFRE 509 attempted to codify with respect to secrets of state. 
· Facts: Π are widows of 3 civilians who perished during a test flight of a military aircraft. They sought disclosure of the official accident report, and the Govt declined. Negligence issues were ordered presumed as established and Πs won.  Govt appeals on grounds of privilege of military secrets, which they properly asserted below.
· Holding:  The Court must determine whether the circumstances are appropriate for the claim of privilege, but do so without forcing a disclosure of the very thing the privilege is designed to protect.  In order to achieve this, the court must be satisfied, form all the evidence, circumstances, and from the implications of the question that a responsive answer or a detailed explanation of why it cannot be answered might be dangerous because injurious disclosure would result.  It must be necessary to “the interests of national security” not to divulge these matters.  
· Even the most compelling showing of necessity cannot overcome the claim of privilege if the court is ultimately satisfied that military secrets are at stake. 
· Important differences between Reynolds and PFRE 509: 
· Reynolds only covers military secrets; PFRE covers all governmental secrets related to national defense or international relations.
· Reynolds only protects those military secrets which would harm the US if disclosed; PFRE doesn’t place any limitations. 
· Under both, this is an absolute privilege 
· This is much broader than some other absolute privileges: there are no exceptions; protects all information, not just communications; gov’t can claim it if the information technically belongs to another; 
· Today, judges frequently review evidence in camera and even ex parte ( secret need not be revealed, but gov’t’s attorney must convince judge that the privilege should apply.  This can generally be done through affidavit of dep’t head. 
· Judges only infrequently challenge the assertion of privilege by such agencies as the State Department, the Defense Department, and the CIA. 
· However, sometimes (though rarely) the state will have to pay the price, as outline in PFRE 509(e), i.e., when the privilege seriously undercuts a criminal Δ’s constitutional right to present a defense, the case might get thrown out. 
· This ensures, to some extent, that the gov’t will seriously consider asserting the privilege and thus counterbalances judicial temerity in questioning the assertion. 
· Official Information Privilege: 
· Deliberative Process Privilege: protects the decision-making process of gov’t decisions, including intragovernmental opinions and recommendations [PFRE 509];  also reasoning, suggestions and advice. 
· Must be Pre-Decisional information. 

· This DOES NOT protect factual information held by the agency. 

· However, this is a qualified privilege – a litigant who shows sufficient need can get the information; a new administration can waive the privilege.  
· Investigative Files Privilege: protects investigations conducted by gov’t agencies.  
· This, like the DPP, are not limited to the federal gov’t – apply to state and local gov’ts as well. 
· Exemption from FOIA disclosure: FOIA allows anyone in the country to receive certain information about the gov’t. 
· As of recently, there are 9 exemptions from the FOIA: Critical Infrastructure Exemption is the most recent one added after 9/11.   
· Informer Identity Privilege 

· Qualified privilege: will give way when criminal Δ’s need to know informer’s identity outweighs the govt’s interest in keeping it secret, privilege gives way. 
· Will most likely occur when informer was the only witness to a crime or when he participated in the crime.  
· The more of the crime the informer participated in, the less likely that his identify will be kept secret. 
· Rationale: 1) to protect informers from reprisal; 2) to avoid “burning” informers.  
· How to determine if this applies? SCOTUS has said that the type of crime and informer’s relation to it can be factors in considering whether informer was counting on confidentiality.  
· Who can invoke it? The government if it sees fit to do so. However, informant can destroy the privilege by inadvertently revealing his identity. 
· PFRE 510 was proposed to cover this privilege:  does not require that the informer gave the information in confidence, in contrast to leading case law ( not followed by most courts.  
· If the court overrides the privilege but the state refuses to comply, the state must drop its case in criminal situations.  
EXPERT EVIDENCE

· FRE 702: If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training or education, may testify thereto in the form of an opinion or otherwise.

· I. Obtaining and Preparing Expert Witnesses:

· Parties have a lot of discretion in selecting expert witnesses from a large pool and may pick those whose testimony is best suited to them

· Only those expert witnesses and their testimony need be disclosed who will actually testify at trial. 

· Expert witness almost never testify under compulsion.  

· However, “occurrence experts” do often testify in response to subpoenas ( these are professionals who observed some part of a case, such as an emergency room doctor who treated the patient. 

· Expert witnesses are paid witnesses. 

· Preparation:  preparation can be much lengthier than regular witnesses because of the financial incentives.  

· Subject to much more wide ranging cross-examination.  

· May be openly attacked by experts on the other side ( thus there is a special need to adequately prepare witness and to anticipate the other side.  

· Cautions: 

· 1) do not force expert to draw conclusion too early, as adequate preparation takes time. 

· 2) be sure to have the expert testify only to the issues on which his testimony helps you ( if there are 2 issues involved, you may want to get different experts for each, depending on their knowledge/approach ( DO NOT open the door to otherwise unavailable lines of cross-exam

· 3) Try to preserve his objectivity while working with him.  

· II. Rules of Evidence that Apply to Expert Testimony
· Qualifications:  while expert witnesses need not have personal knowledge of matter (FRE 602), they must be qualified.  

· FRE 104(a): prelim questions about qualifications are determined by court. 

· This is usually easily met – standard is that of “evidence sufficient to support a finding.”

· Character Evidence Problem: usually additional evidence of expert qualifications is offered so that the jury will give added weight to E’s testimony because of who she is.  However, general character evidence prohibitions do not apply to expert witnesses.  You want to specifically introduce your expert’s high qualifications instead of stipulating to bolster credibility.  

· Expert Opinion Evidence: Core Issue: the nature of expert opinion testimony.  

· Can only be used if:

· It will assist the trier of fact to decide an issue that is beyond common knowledge.   

· May not testify as to the “Credibility of Witnesses” or “Likelihood of Liability in Criminal or Civil Cases;” nor can they usually testify as to those issues that are within the “jury’s common experience,” such as reliability of eyewitness identification [some courts].

· Ultimate Issue:  FRE 704
· (a) Except as provided in (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.

· (b)  No expert witness may testify conclusively, by opinion or inference, as to whether Δ did or did not have a mental state that constitutes one of the elements of the crime in a criminal case.

· Bases for Expert Opinion Evidence: unlike lay witnesses, experts may rely on second-hand information. 

· Expert must rely on General Body of specialized knowledge in expert’s field: published tables, reports, established principles, common lore. 

· Expert may rely on other people’s observations of the person or object in question.  

· FRE 703:  Experts may form opinions based on facts or data given to them before the hearing.  These facts and data need not themselves be admitted if they are of the type reasonably relied upon by experts in the particular field to form opinions. 

· Hearsay in Expert Testimony: 
· FRE 803(4): Statements made for purposes of medical diagnosis or treatment:

· Experts may make statements that diagnose conditions.

· FRE 803(18): permits reliance on published treatises, periodicals, or pamphlets, on the subject of history, medicine, or other science or art, established by a reliable authority by the testimony or by judicial notice.  These things may be read but may not be admitted as exhibits.  

· Expert witnesses are also allowed to offer opinion evidence based on hearsay or other inadmissible evidence. See Rule 703. 

· Experts are also allowed to explain their opinions, so this potentially could allow in evidence used as the basis for opinion but otherwise inadmissible. ????????

· The only limitations on an expert’s reliance on inadmissible data is that it be “reasonable.” 

· Presenting Expert Opinion Evidence: 

· FRE 705: expert may testify in terms of opinion or inference and give reasons therefore without first testifying to the underlying facts or data, unless the court requires otherwise.  The expert may in any event be required to disclose the underlying facts or data on cross-examination.  

· However, questioning lawyers are still allowed to introduce some of the information not personally known to the expert but relied upon for opinion in the form of a hypo. 

· Cross-Examination and Rebuttal: 

· Most important issue: CONTROL!!!

· Scope of permissible questioning is broader with an expert witness.

· More difficult for examiner to control because expert will likely know more about subject.

· Experts are usually experienced witnesses – this can be useful to the side employing them because they can sense traps on cross.

· Usually more charged, less predictable, more messy, and less informative testimony. 

· Impeachment:

· Payment: may be attacked as biased because of the fee – this seems to be frequently done; can be pretty effective. 

· Consistency: expert’s testimony may not be consistent on the same subjects between lectures, writings, etc.  

· Criminal Cases: usually, most evidence is presented by the prosecution because the Δs are frequently too poor to afford experts.  

· Some jurisdictions provide by statute that criminal Δs who are indigent should be allowed to have an expert to rebut the evidence of the prosecution, even at public cost.  In other jurisdictions, courts limit this to psychiatric expertise, to capital cases, or both.  

· III. Special Issues Concerning Expert Testimony on Scientific Issues 

· RULE: Judge has leeway to decide what’s relevant and reliable.  
· (Standard of review is “abuse of discretion”) – General Electric v. Joiner (1997) ( appellate courts have little to no authority to resolve admission of evidence conflicts. 
· United States v. Frye (1923): (The Lie Detector Case) – the General Acceptability Standard that was used for 70 years.
· To be admissible into evidence, the method which serves as the basis for the deduction of testimony must be sufficiently established to have gained general acceptance in the particular field in which it belongs.
· Problem: judges had to make determinations that they weren’t necessarily qualified to make with respect to 1) the field in which a scientific theory belongs; and 2) determining the collective judgment of the scientists in that field. 
· Daubert v. Merrell Dow Pharmaceuticals  (1993): Applies to all scientific testimony, whether novel or not. 
· Under FRE 702, the judge must decide whether the expert is proposing to testify to:
· 1) Scientific knowledge that 2) will assist the trier of fact to understand or determine a fact in issue ( “Whether the reasoning or methodology underlying the testimony is scientifically valid and whether that reasoning or methodology properly can be applied to the facts at issue.”
· Judges have discretion to admit any and all scientific evidence that is relevant and reliable – “gatekeeping role”. 

· Must focus on “principles and methodology, not the conclusions” of the scientific evidence. 

· Daubert Factors under FRE 104(a) (These are relevant, though not dispositive, considerations in assessing validity):

· 1) Is the theory or technique testable, and has it been tested?

· 2) Has the theory or technique been subjected to peer review and publication? 

· 3) If the evidence concerns a particular scientific technique, what is its known or potential rate of error?  

· 4) General or widespread acceptance can be an important factor…

· These factors have been treated by many courts as limiting and sometimes altogether inapplicable.  

· Kumko Tire, Ltd. v. Carmichael: “gatekeeping” obligations as set out in Daubert apply to “technical” and “other specialized knowledge” as well as to scientific knowledge. 

· Clarifies that the Daubert factors are neither exclusive nor mandatory.
· Most state courts have not adopted the Daubert test. 

· IV. Widespread Dissatisfaction with Current Methods and Possibility of Court-Appointed Experts

· FRE 706: this was a response to the dissatisfaction with the bias and disdain generally directed towards expert witnesses. Proposes use of court-appointed experts:
· (1) An expert may be appointed by the court on motion of a party or on its own motion, after notice.  The court may ask the parties to submit nominations, and may encourage them to agree on the experts to be appointed, but the actual selection is for the court. 
· (2) An appointed expert shall be informed of her duties either by written court order or at a conference with the parties.  The expert shall inform the parties of her findings, and may be called as a witness by the court or by any party.  She will also be available for deposition and subject to cross-exam by any party.
· (3) The court determines an appointed expert’s compensation.  In criminal cases, the expert will be paid from public funds; in civil cases, the court will order the parties to make payments as it sees fit, and the expert’s fee will then be charged as a cost. 
· (4) The court has discretion to the jury of the fact of an expert’s appointment.
· (5) The court’s power to appoint expert witnesses does not limit the parties’ power to call their own.  
· THIS IS RARELY USED!!!
· Problems:
· Court-appointed experts have too much power. They are almost impossible to impeach and their testimony becomes almost dispositive ( does not leave fact finding to jury.  Also, judge will not be impartial ( his own reputation is tied up with who he chose.
· Court-appointed experts are misleading ( no one is truly impartial, so to allow them to project an aura of infallibility is wrong.  
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