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PRIVLIGES

· Generally
· Privliges apply in depostions (where rules of evidence normally don’t apply)

· Privleges are determined by federal common law — so judges can create and eliminate new privliges & determine scope  (FRE 501)
· Federal court — federal common law

· drafters had a proposed rule which is considered persuasive but not binding

· State court — state statutory and common law

· Privliges only protect confidential info important to the realtionship

· except — marriages.

· ATTORNEY-CLIENT PRIVILGE
· LAWYER?

· Is the person trying to obtain legal services?

· Does he reasonably believe person to whom he is communicating is a lawyer?
· Not technical issue (doesn’t matter if passed bar)

· Represenative of a Lawyer — is it some 3d party who is assiting the lawyer in providing legal assistance?

· CLIENT?

· Trying to obatin legal services?
· Has lawyer not said anything to tell him you won’t be his lawyer?

· Corporation as a client:

· Ask — is the client the corporation or the CEO.  (who is atty supposed to be representing)

· Statements as a “client” —  As long as telling you things on behalf of the corpraoitn (to help corporation or shareholders) it is confidenial

· Statements NOT as a client — If they start telling you things that are good for the officers and not the corporation (shareholders) then not confidential
· Government as a client
· Atty General does NOT have atty-client privlige with the president

· Client is the US, not the gov’t official

· US v. US suits — no atty-client privlige

· Exception — president speaks to in-house counsel, acting as agent for the US.  Atty-client privlige applies

· COFNIDENTIAL?

· Has the lawyer and client made a strong attempt to keep them confidential?

· Corporation as Client
· Control Group Test (some states) — only communications covered from the “corporate control” group to lawyers.  Anyone who were senior people in company.
· Debate around how deep the control group went

· Covers management and board of directors

· Upjohn Test (federal courts) — 5 elements
· Confidential Communication — restricted environmnet among a very restricted gorup of people (info can not be made available to other people)
· to Lawyers (or conduits) — agents of lawyers hired to assist lawyer ok

· for Purposes of obtaining Legal Services
· hiring to perform accounting funciton NOT covered

· by Employees regarding matters within Scope of duties

· employee

· matter in a scope of their duty

· Directed by High Authroity or pursuant to corproate policy

· corporation should have general policies stating whenever a member of general counsel’s office approaches you – provide information.

· COMMUNICATION?

· Is it relating to the legal problem?

· Idenity typically NOT covered
· Sugar Daddy — usually won’t work (want to pay for legal services and no one to know)

· usually judge will say attorney has become a co-conspirator and then your communciaitons with your current clients is privliged
· EXCEPTION — anonymous restitution may keep client identity privliged (bagman)
· BUT — if he says, I am going to do this in the future then this is NOT privliged
· EXCEPTION — whistleblower who doesn’t want his identity to be known because he doesn’t want to face repercussions from ∆.

· judges usually sympathetic

· EXCEPTION — (possibly) — if attorney asked whether he was retained right after crime.

· proponent — not relating to legal problem, just identity

· opponent — trying to trick client into waiving atty-client privlige.  It’s only relevant by way of inference that my client is guilty.  Only way to rebut is for client to waive privlige to show that our conversations were not about the crime.

· Services provided
· doesn’t cover lawyer providing accounting services, etc...

· Often in compnaies lawyer will wear multiple hats

· Info for legal services covered

· Info for non-legal services not covered.

· Covers communications to and from lawyer

· Nonverbal and verbal assertions

· Does not cover observations that any 3d party could obviously have seen.

· Communications to prosecutor NEVER covered (not providing legal advice)

· Documents
· Can’t assist in ongoing fraud
· Can’t conceal or destroy evidence in pending proceedings.

· Summaries — less protected than a memo created specifically to help provide legal advice.

· Opponent of evidence — someone took time to excise parts of the reports; this takes judgment of what’s improtatnt to legal advice which is like a communcitioan

· Proponent — just a summary of other reports, it wasn’t created for legal advice.

· Document destruction will weigh against the person claiming privlige.

· Counter — argue firms routinely engage in document destruction

· Physical Evidence
· Can’t conceal evidence — esp if contraband, stolen money, or instrumentality of crime
· Can’t advise to destroy the weapon.

· Atty choices if client gives him the evidence:

· Decline to take evdince  → no obligation to diclsoe to prosecutor
· Hold for reasonable time (to inspect or test) → no obligation to disclose
· ex. taking gun to perform ballistics test and determine if murder weapon
· Atty choices if he is asked to testify about the source of evidnce (if from client, or found from information given)
· No possession → no duty to disclose
· Lawyer has custody → 
· Is it found b/c of a confidential communciation? 
· No → must testify
· Yes → tricky 
· Opponent of evdince — attendant to confidential communciation
· Proponene of evidnce — no communicaiton when it is found
· If evidence  gained not through client → atty-privlige does not apply
· WORK PRODUCT

· Protects atty from being required to disclose certain info that he obtains while preparing for lawsuit.

· Always protected (even if undue harship) — typical LRW with analsyis, opponent, reccomendation etc...

· EXCEPTION — if opposing party can show 

· substantial need of the materials in preparation of his case and 

· he is unable with out undue hardship to obtain the substantial equivalent by other means.

· If interviewing witnesses only make transcripts if you are sure they will be protected by atty-client.  
· Work product will not cover.

· PHYSICIAN-PATIENT
· Ask  — what court are you in?
· Federal court with federal substnative law → court will likely NOT hold there’s a privlige
· no proposed rule of one, so most courts don’t follow
· State court w/ state law → there will be a patinet-dr privlige.
· Rule — communciations and dr observations are privliged.
· Excpetion — if health is at issue
· CA — only have to put health at issue
· Some states — only if party has dr testify on their behalf is the privliged waived for other doctors.
· Excpetion — contractual waiver (most 3d party insurers make you sign)
· Rationale — don’t need a privlige to ensure that people will communicate honestly with their doctor.  there’s enogh of an incentive.
· PSYCHO-THERAPIST PRILVIGE - - PFRE 504
· Widely Accepted
· Rationale — people won’t go to get mental help if there is no privlige; society has interest in mentally well people
· Requirements
· Is it a Psychotherapist? (or pateint believes she is)
· Psychologist — yes
· Psychiatrist – yes 
· MSW (masters in social work)
· Fed — needs to be a licensed MSW
· States — depends on state
· PFRE — must be licensed to practice medicine and engaged in diagnosis of mental or emotional conditon (including drug addtion) 
· Is the “counselor” Working Under A Psychotherapists care?
· privliged — 504 (b)

· Is the statement made for Purpsoes of Diagnosis Or Treatment of mental or emotional conditon (including drug addiction)
·  Diagnoses + Identity of Patenintes — unclear area
· Proponent of evidence — argue that analogizing to atty-client, diagnoses are not a communcaiton from patient to threapist

· Opponent of eviddnce — argue that the purpose of the rule is to get people to seek mental help.  If you let diagnoes + identity of patients in then you are undermining point of rule b/c just knowing that X went to see a psychiatrist is embarrassing.
· MARITAL PRIVLIGE — ADVERSE TESTIMONY
· Rule — 

· One spouse cannot testify against another spouse 

· in a criminal proceeding
· Exception – privliged waived by witness spouse (cl)
· Exception – marriage ends

· PFRE – covers communciaitons before marriage

· Common law — won’t cover before marriage

· PFRE – Exception — crimes aginast each other or children

· note – doesn’t matter if info was confidential

· Rationale — making a spouse testify against another will end marriage

· Tactics — prosecution can charge the spouse as an accomplice and grant her immunity if she’ll tesftify.

· accomplice after the fact; obstruction of justice

· MARITAL PRIVLIGE — CONFIDENTIAL MARITAL COMMUNCIATON
· Rule
· Must be a confidential communciation
· any proceeding
· Excpetion — communicator (∆ spouse) waives privlige
· note – still applies even if marriage ends
· Rationale — want to encourage spouses to engage in candid communciations with one another
· STATE SECRETS
· Requirements

· Head of Dept MUST assert privlige
· If gov’t is ∆ or 3d Party — gov’t can claim prilvige

· Can claim it in any proceeding (even if gov’t is not a party)

· If gov’t is π — government can’t prosecute somebody for communciating national security matters without disclosing the matters
· Tactic — ∆ should say its very important for him to know and if gov’t won’t give it up they should dismiss the case.
· If info in public already...
· Judge still probably won’t let in b/c no official has confirmed it yet, and confirmation gives it validation.

· Counter — it’s public knowledge.  Undermines rationale of rule to protect information important to national security.
· OFFICIAL INFORMATION PRIVLIGES
· Deliberative Process — ex. court’s deliberative decision before opinion
· Investigative Files — 

· investigations concducted by consumer product investigations, police investigations

· Critical Infrastructure information

· info about infrastructure of US that is determined to be critical and that a terrorist could use to figure out how to attack the US
· INFORMER IDENTITY PRIVLIGE

· Rationale — to keep info from informers flowing

· avoid burning informers (want to use over again)

· protect informers from reprisals

· Rule

· Privlige belongs to government

· Makes privliged any info that could be used to identify the prilvige

· Judges Look at:
· gov’t need to reuse informant

· need to protect informant from reprisals

-balanced with-

· probability that confidential informant’s testimony is really probative
· probability that no other evidence could prove the same facts 
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EXPERT WITNESS

· Is it Scientific, Technical, or other Specialized knowledge (that lay person would not know)?

· MD or licensed medical professional almost always let in

· Would it Assist the trier of fact to Understand evidnece OR Determine Fact in issue?

· Is the witness Qualified because of knoweldge, skill, training, or education?

· Is the testimony based on Sufficient Facts Or Data?

· Ask – would experts typically rely on this

· Can always argue in voir dire that basis of knowledge is not sufficeint.

· Is the testimony the product of Reliable Principles and Methods?

· Frye — some states

· Rule — if test or methodology has gained gneral acceptance in that particular field.

· Problems:

· Permissive — if one court accepts the methodology, all other courts will.  Only issue with new/novel techniques

· Which method needs to have gained accpetance?

· specific methodology; or

· broader subject

· When has it gained acceptance?

· 90%? everyone?

· Daubert — Federal Rules
· Rule — court must determine whether the methodology used is scientifically valid and applicable to the facts at issue.  4 Factors (none dispositive)

· Testable/Tested — Can the mehtodology be tested.

· if it hasn’t been tested why not

· Peer Review/Published

· Has it been circulated around community

· Has it been published

· Known Error Rate

· If no known error rate, then hasn’t been tested

· How high is it

· Generally accpetd?

· Fry test.

· When was work done?  

· Circuit Courts — also been considering if the work was done prior to litigation or after.
· Tactics — argue that people have been doing this for 300 years, this is just a new twist.

· Kuhmo — applied Daubert to other areas (technical or specialized knowledge), but the problem is there is no testable hypothesis outside of scinetific arena.

· Std of Review — Abuse of Discretion

· may depend on whether the reviewing court agrees with the judge or not.  (Joiner)

· Expert Rules

· Can give opinions
· No limit on personal knowledge
· What he relies on does NOT have to be admissible
· Counter – he’s not reling on the evidnce, he’s relating it
· can be hearsay

· no authentication needed

· Ultimate Issues — Can’t state that they have a mental state or condition constituting offense or defense

· CL — no opinions that if believed would satisfy ultimate issue in the case

· FRE — can testify to ultimate issues

· Except — testifying to mental condition of a criminal ∆ includeing defenses (can’t say he did not no right from wrong)
· Legal Issues — 
· Obj – not an expert in legal issues — Must be an expert about legal issues

· Obj – not helpful to the trier of fact — the judge is the one who is deemed to be an expert in the law and it would confuse the jury

· ex. “∆ is liable to π”
· Excpetion — issues of foreign law

· Appointing Experts

· 706 – court can appoitnt any expert agreed by parties or court can appoint one of own choosing

· judg’es discreiton

· Expert vouching for opposing party’s witness

· Use if opposing expert ever cited the person in articles.

· If answer yes → gives opposing expert lots of credibility
· If answer no → discredits testifying witness by saying you cited him 89 times
· Experts may give credbile testimony to reputation for social reasons.  

· Note – 403 objection always lurking if too many experts coming in
· Tactics – judge may limit number of days for each side to prevent suit from being endless

PAGE  
99

