
I. TAKING EVIDENCE

1) Preconditions to Testimony

a) Personal Knowledge: FRE 602 ( witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.
i) Exception: FRE 703 “expert witnesses,” and party admissions.

b) Lay Opinions: FRE 701 ( if not an expert, witness may testify in the form of opinions or inferences which are a) rationally based on witness’s perception; and b) helpful to understanding of his testimony or determination of fact in issue. 

i) Can’t be based on scientific, technical, or other specialized knowledge with FRE 702

c) Ultimate Issues: under common law, witness couldn’t testify on the ultimate issue of fact to be decided by a judge or jury.  
i) Discarded - FRE 704(a): ultimate issue rule doesn’t exist, except b) in mental health criminal defenses where an expert may testify that the def was mentally ill at the time of the crime, but may not testify that D was unable to distinguish right from wrong.
d) Oath: FRE 603 ( every witness must declare that she will testify truthfully by oath or affirmation administered in a form calculated to awaken the witness’s conscience and impress the witness’s mind with the duty to do so.  
e) Competence: FRE 601 ( every witness is competent; but when state substantive law applies under Erie, use state competence law. 

i) “Dead Man Statutes:” in common law, opposing party can’t testify about dealings with deceased opponent. 

ii) Exception: Judge (605) nor jury member (606a) may testify at trial where presiding/sitting

f) Direct Examination: FRE 611(c) ( leading questions can’t be used on direct except as necessary to develop W’s testimony. 

i) Impeaching and Leading: FRE 607 ( direct party can attack its own W’s credibility, but usually you must do WITHOUT leading questions. 

(1) Leading on Direct is permitted when: (611(c)(3))

(a) Party is hostile, (b) Call an ee, relative or another person identified w/ the other party
g) Cross-Examination: leading questions permitted

i) FRE 611(b): cross is limited to subject matter of the direct. Court has discretion to permit more. Ie: So witness doesn’t need to be called twice.   

ii) FRE 611(c): Use leading questions on cross—it gives more control. 

(1) If  witness strays from leading question, object to it as a “non-responsive answer” bc a witness is supposed to answer each specific question and not volunteer information.  

h) Judge’s Plenary Control: FRE 611(a) ( judge has basically unreviewable authority over evidence questions. 

2) Types of Objections

a) Content: irrelevant, hearsay, undue prejudice, privileged, improper opinion, inadmissible settlement negotiation, etc. 
b) Foundation: usually means presenting party has to show something else first ( lack of authentication of exhibit, lack of qualifications for expert, lack of evidence on some fact that is necessary for relevance.
c) Form: leading on direct, etc. 
d) Sequence
3) Strategic Objections

a) Reasons to Object: 
i) To preserve a specific error as an issue for appeal 
ii) To make a record that may demonstrate that the trial was unfair in general 
iii) To Exclude enough evidence to argue insufficient evidence in the record to support a claim by opposition 
iv) To keep the evidence out 
v) To disrupt a hostile witness, possibly distract the jury. 
vi) To disrupt the opposing attorney, who might forget a question or make a mistake. 
vii) To protect or help or provide information to a friendly witness under cross 
viii) To emphasize certain testimony helpful to your side and admissible despite objection 
ix) To argue the objection within the hearing of the jury 
x) To eat up the clock
b) Reasons not to Object:
i) The evidence doesn’t hurt or helps
ii) The evidence, if admitted, will allow you to respond with otherwise inadmissible evidence
iii) To avoid emphasizing harmful evidence
iv) Bringing to attys attn his poor skills
v) To set a pattern of few objections
4) Waiving, Preserving, and Reviewing Error 

a) General Rule of Admissibility: FRE 402 ( all relevant evidence is admissible, except as otherwise provided by the Constitution, Acts of Congress, these rules, or other Supreme Court rules. Evidence which is not relevant is not admissible.  
b) Parties Control the case
c) Objections can be waived ( you snooze, you lose. 
i) If you open the door ( cannot object later.
ii) Agree to waiver 
iii) Raising evidence issues on appeal ( FRE 103 (a)
(1) If objecting to admission of evidence – Objection has to have been timely raised at trial
(2) If objecting to exclusion – substance of evidence made known to court by offer of proof 
d) Trial judge is rarely reversed FRE 103(d) – plain error; or harmless error 
i) Only very rarely will appellate courts seriously consider errors in evidence rulings
(1) Most attys won’t raise “plain error” bc it admits incompetence.  
(2) Harmless Error Rule: Appellate Judges won’t grant relief on appeal if ruling didn’t have substantial influence on outcome of case.  
ii) 2 reasons an appeals court will take errors seriously: 
(1) Trial courts consistently err on evidence ruling and appeals court wants to correct error.  (2) Evidentiary mistake was outcome determinative and the appeals court is certain that the ruling was wrong.  
5) Roles of Judge and Jury

a) Judge determines whether (1) witness is qualified, (2) the existence of a privilege and (3) admissibility of evidence, and is not bound by FRE except w/ privileges( FRE 104(a)
i) Bourjaily v. US (SC 1987): preliminary facts must meet preponderance of evidence standard.
b) When admissibility of evidence depends on fulfillment of a condition of fact, the court can conditionally admit it ( FRE 104(b) “Connecting up”
i) Judge makes the determination that the evidence is sufficient enough that a reasonable jury could find that the preliminary condition could have existed.
c) Judge can hold hearings out of jury’s earshot to determine admissibility when (1) justice requires or (2) the accused is a witness and requests.( FRE 104(c)
d) Judge must hold hearings on admiss. of confessions outside of juror’s presence. FRE 104(c)
e) Criminal Δ DOES NOT become subject to cross-exam by testifying at a preliminary evidence hearing ( FRE 104(d)
6) Cautionary Instructions and Limited Admissibility  

a) FRE 105 ( Judge shall instruct the jury when evidence is admissible for one purpose but not another ( Limiting Instruction: you may want to waive this so as not to draw jury’s attention to the fact in question. 
7) Opening/Closing Statements: 
a) Opening: Statements must be prefaced by “the evidence will show” (Don’t promise evidence that doesn’t exist or it won’t be admitted)
b) Closing: Very flexible, but can’t (1) misstate evidence or refer to things that aren’t in evidence (2) Express personal beliefs (3) Can’t use race, religion, sex, ethnicity.
II. RELEVANCE 

1) Policy

a) The 400 rules covering evidence came into existence as a result of a KS LR Article (Prof Slow) that reviewed transcripts of cases and noted that relevancy covered entirely too many topics and was often improperly applied
b) Relevance is now a narrow objection, supplemented by 400 rules, each of which excludes a type of evidence when offered for a particular purpose.  
2) Basic Rules of Relevance 

a) General Rule of Admissibility: FRE 402 ( all relevant evidence is admissible, except as otherwise provided by the Constitution, Acts of Congress, these rules, or other Supreme Court rules. Evidence which is not relevant is not admissible.  

i) Draft Broad Complaint: theory of lawsuit determines what evidence is admissible/relevant.  IE: Always allege negligence + res ipsa loquitor otherwise evidence of negligence will be inadmissible as irrelevant

b) FRE 403 Objection Rule ( even relevant evidence can be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless cumulative evidence.  You can ALWAYS make a 403 objection. 

c) Definition of Relevance FRE 401 ( “Relevant evidence” is any evidence having any tendency to make the existence of any fact that is of consequence to the decision of the case more probable or less probable than it would be otherwise. 
i) Immateriality:  evidence that has no bearing on the case ( a type of irrelevance. 

ii) Circumstantial Evidence: can be irrelevant if it does not allow trier of fact to reasonably infer anything about the likelihood of the fact at issue ( requires additional inferential step.

iii) Direct Evidence: resolves the fact at issue and is always relevant ( NO inference necessary. 

iv) Reality Hypothesis: sometimes the link between evidence and fact at issue is not relevant ( counsel needs to present a story that links the two. When conflicting theories of how the world works are presented, judge will usually allow both in and let jury decide. 

d) Conditional Relevance FRE 104(b) ( When admissibility of evidence depends on fulfillment of a condition of fact, the court can conditionally admit it ( i.e., evidence won’t appear relevant unless jury also has another fact to link it up with.

i) Courts generally rely on two concerns in admitting conditionally relevant evidence:

(1) Does evidence of the conditioning fact greatly increase the probative value of the item of evidence that is offered?

(2) Is good evidence of the factual condition likely to be available?

e) Prejudicial but relevant evidence ( evidence which is admissible for one purpose WILL NOT be excluded simply because it is inadmissible for another.  Judge will only instruct jury to consider it for the specified purpose only. 

f) Legal vs. Logical Relevance ( legally relevant evidence must have a logical relationship to the fact at issue PLUS something more that makes it pertinent. Authentication is an example. 

g) Witness Credibility and Other Evidentiary Deficiencies:  Evidence that affects the credibility of reports or relevant facts is itself relevant.  

h) Product Rule is Inadmissible: Math rule assuming that the probability a number of indep events will occur together is equal to the product of the probabilities that the indiv event will occur.

i) NOT ADMISSIBLE: Speculative, Unfairly prejudicial under 403
ii) Reliable only if each variable is independent, which they generally aren’t.  

iii) Courts are also afraid that juries will be unable to understand is and misestimate relevance.

3) FRE 403 Balancing

a) Judge must weigh probative value of offered evidence against its possible detrimental effects. 
i) Evidence may be excluded if danger of prejudice substantially outweighs prob value:
(1) Misleading the jury
(2) Unfair prejudice
(3) Undue consumption of time
(4) Cumulative evidence
(5) Confusion of the issue
b) Stipulation: sometimes judge will allow exclusion of certain evidence if opposing counsel will stipulate to the facts of the evidence. 
c) Narrative Relevance v. Stipulation
i) Old Chief v. US (1997):  Narrative relevance.
(1) A judge may discount the value of the relevance of some of the evidence offered because of its high potential for prejudice when compared with a less risky alternative of stipulating to the same point. (Court allowed criminal Δ to stipulate to a prior serious conviction without letting in evidence of what the conviction was for). 
(a) Def: When there is an item of particularly harmful/emotional evidence, Def can stipulate to the fact the evidence is being introduced to support
(i) However, gruesome photos of murder victims are usually allowed ( too important and the same effect cannot be achieved through stipulation. 
(b) Pros: Pros will often argue that a piece of evidence has too much narrative relevance to simply stipulate to it.  
d) Objections under 403 are governed by 104(a)

III. EXHIBITS 

1) General 

a) Real vs. Demonstrative Exhibits:  2 basic types 

i) Real Evidence ( objects that played role in events giving rise to action, or that were formed or altered by those events. (photos of dead body, crash site, blood samples).

(1) Independent probative value; speaks for itself.  

ii) Demonstrative/Illustrative Evidence: prepared by parties in anticipation of trial, explaining and clarifying testimony. (diagrams, graphs, etc.)

(1) Probative value depends on credibility of the witness identifying it; usually someone’s creation. 

(2) No essentiality requirement: if it will be at all helpful to jury’s understanding, it will be admitted unless there are countervailing considerations (403 objections).

(a) Factors to consider: time needed to explain. (403 balancing) 

iii) Types of objections: distorts the facts, exaggerates an injury, misleading ( mostly against demonstrative evidence.

b) Real vs. Testimonial Evidence: 

i) Real evidence: evidence available directly to the senses ( can be seen, heard, tasted, smelled, touched. 

ii) Testimonial evidence: report by another witness who has experienced such sensory impressions. 

(1) Witness accounts offered for the truth of the matter asserted are testimonial. 

(2) Out-of-court statements offered for something other than they are true can be either testimonial or real. (I.e., officer’s report of what W said to him – testimonial evidence of W’s consciousness at the time; handwritten note of W – real evidence of same).

iii) The two kinds often merge and overlap: real evidence is frequently dependent on testimonial evidence.

c) Special Rules

i) Relevance rules apply as to all else.
ii) Hearsay and opinion rules do not apply to exhibits themselves, though they may apply to statements within exhibits.
iii) Why are there special rules for exhibits?
(1) Neither lawyers nor judges can question exhibits.
(2) Exhibits are sometimes dramatic.
(3) Many exhibits make their impact in an instant. 

2) Authentication

a) General Requirement FRE 901(a): requirement of authentication or identification of evidence is fulfilled by evidence sufficient to support a finding that the matter in question is what its proponent claims. This is a type of conditional relevance ( codifies common law rule. 
i) Decided by the judge: he determines whether there is sufficient evidence to support a jury finding of authenticity, as governed by 104(b) 
b) Illustrations of Authentication FRE 901(b) ( this list is not exhaustive, but provides examples. 
(1) Testimony of witness with knowledge ( testimony that a matter is what it is claimed to be.
(2) Nonexpert opinion on handwriting ( based on familiarity not gained during litigation
(3) Comparison by trier or expert witness ( comparison of evidence with specimens which have been authenticated. 
(4) Distinctive characteristics and the like ( appearance, contents, etc., taken in conjunction with circumstances. 
(5) Voice identification ( identification of voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker. 
(6) Telephone conversations ( phone conversations, by evidence that a call was made to the number assigned at the time by the phone co. to a particular person or business, if (A) in the case of person, circumstances, including self-identification, show the person answering to be the one called, or (B) the call was made to a place of business and the conversation related to business reasonable transacted over the phone. 
(7) Public records or reports ( writings authorized by law and recorded by a public office, or are part of the records of the public office, are presumed authorized. 
(8) Ancient documents or data compilation ( evidence that a document or data compilation, in any form, (A) appears authentic, (B) is in a place where it would likely be, and (C) has been in existence 20 years or more at the time it is offered. 
(9) Process or system ( evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.
(10) Methods provided by statute or rule ( anything that Congress or other Supreme Court rules says satisfies the authentication requirement. 
ii) Authentication by reply doctrine: Authenticate telegram/letter/communication/offer by showing the reply.  
c) Hearsay objections apply to statements within these documents, so after the document has been authenticated you still need to find a way to get around the hearsay.  
i) Even if the hearsay objections is overruled, the credibility of W remains a factor. 
(1) Exhibit( authentication ( possible hearsay objection ( credibility of W.

3) Authentication Procedure

a) 3 differences with exhibit authentication from implication of personal knowledge we presume when W testifies to what she saw or heard directly
i) Exhibit must be incorporated into record as an object – unlike spoken testimony which is recorded into court record.
ii) Proponent must make specific showing that “matter in question is what they purport it to be.”
iii) Proponent must move specially to admit the item in evidence and opposition may object. There are 7 stages of admission:
(1) Marking ( title exhibit. [makes exhibit part of record]
(2) Showing ( to opposing counsel before showing to jury.
(3) Authenticating ( Admitting:
(a) W present evidence describing the exhibit
(b) W must present sufficient evidence to support finding of authenticity ( explain how she know it is what it is. 
(4) Motion 
(5) Opportunity to object and voir dire (limited prelim examination)
(6) Ruling

(7) Publication ( exhibit revealed to jury.  Judge decides contact jury has with exhibit. 

b) Procedural Shortcuts: it’s highly inefficient to authenticate everything during trial. 
i) Pre-trial admissions: FRCP 16(c)(3) and 36 provide for pre-trial admission of the authenticity of many documents. Stipulations and rulings on authenticity still leave open admissibility; rulings on admissibility close all future objections. 
c) Self-Authentication:

i) FRE 902 – documents that are considered authenticated without extrinsic evidence. This list is exclusive.  These exhibits must only purport to be the items below, i.e., look like theses items.  Thus, if an item purports to be a newspaper, but it’s obvious that it’s not the one it says it is, the opposing attorney can always demonstrate this non-genuineness to the jury.  

(1) Domestic public documents under seal 
(2) Domestic public documents not under seal ( document signed by a govt official, if a public officer having a seal and official duties certifies under seal that the signer had the official capacity to issue the document.
(3) Foreign public documents ( must be accompanied by final certification of either the person or another empowered foreign official. 

(4) Certified copies of public records.

(5) Official publications ( books, pamphlets, or other publications purporting to be issued by public authority.

(6) Newspaper and periodicals 

(7) Trade inscriptions and the like ( inscriptions, tags, etc., that have been affixed in the course of business and indicating ownership, control, origin.

(8) Acknowledged documents ( document accompanied by certificate of acknowledgement signed by notary or another authorized public officer. 

(9) Commercial paper and related documents 

(10) Presumption under Acts of Congress ( any signature, document or other matter declared by Act of Congress to be presumptively or prima facie genuine. 

d) Additional Requirements 

i) Chain of Custody ( THIS IS NOT AN OFFICIAL REQUIREMENT UNDER FRE.
(1) Must prove, in a criminal case, that the evidence is the same that was seized from D. 
(a) Most state and fed courts require chain of custody showing to prove authentication (in addition to usual 901 reqs) in criminal cases, citing common law.  

(b) Not usually required for authentication in civil cases, and even in criminal cases, usually just required to show chain of custody when evidence is in police possession (to deter tampering/mishandling)

(c) For unique exhibits, i.e., there’s only one of its kind, chain of custody is NOT required.

4) Restrictions on Secondary Evidence of Document Content 

a) Original Document or Best Evidence Rule 
i) Best Evidence Rule ( does NOT exist in FRE.  Old common law rule that required the production of the best, i.e. most original, evidence in a case. This is a misnomer.
(1) Common law Original Document Rule ( original writing had to be produced unless there was an exception.
ii) Applied only to documents. 
b) FRE 1002 Original Document Rule ( to prove contents of a writing, recording, or photo, the original writing, recording, or photo is required, except as otherwise provided in these rules or by Act of Congress, unless it is shown to be unavailable bc of the serious fault of the proponent.  Only applies when a document is offered for the truth of its contents[not existence or location]. 
i) Applies to FRE 1001: 
(1) (1) Writings and recordings: letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation. 
(2) (2) Photographs: includes still photos, X-ray films, video tapes and motion pictures. 
ii) “Original” means ( FRE 1001(3): a writing or recording that is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it; Photographs ( includes negative or any print therefrom; Data on a computer or similar device ( printout or other output readable by sight, shown to reflect the data accurately. 
iii) Duplicates FRE 1003 ( a duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.  All duplicates are presumptively admissible. 
(1) Duplicate Defined 1001(4) ( 
(a) a counterpart produced by the same impression as the original
(b) from the same matrix as the original
(c) by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent technique which accurately reproduces the original.  
iv) Not objectionable: Testimony that books/records have been examined and found not to contain any reference to the disputed matter.
v) When using to prove transactions: Testify. “I paid the debt” NOT “The receipt said I paid in full”
c) Rule of preference ( if original cannot be produced, other evidence may be submitted. You should never have a significant piece excluded from evidence for lack of original. 
i) FRE 1004 – when production of originals is excused:
(1) Originals lost or destroyed ( unless proponent destroyed them in bad faith (on purpose)
(2) Original not obtainable ( can’t be obtained by any available judicial process of procedure 
(3) Original in possession of opponent ( when opponent doesn’t not produce the document despite notice 
(4) Collateral matters ( the original is not closely related to a controlling matter.
ii) FRE 1005 ( exception for public documents: copies of official record recorded and filed are permitted.
iii) FRE 1007 ( contents of writing, recordings or photos may be proved by the testimony or deposition of the party against whom offered or by that party’s written admission, without accounting for nonproduction of original.
iv) FRE 1006 permits using summaries in evidence when original writings are too long, but duplicates or originals should be available.
v) FRE 1008 ( role of judges and jury: Court determines whether a condition for the admissibility of evidence has been met. The jury decides whether:
(1) (a) the asserted writing ever existed
(2) (b) another writing, recording or photo produced at trial is the original
(3) (c) other evidence of contents correctly reflects the contents. 

vi) What does the judge do if there is doubt as to whether the document ever existed, is a forgery, more than one exhibit could be the true version, etc.? Follow FRE 104(b) and admit the writing if there is sufficient evidence to support a jury finding in favor of proponent. 

IV. RELEVANT BUT INADMISSIBLE 

1) Overview: General Rules

a) Character ( evidence of a person’s trait of character (propensity) is not admissible to establish that ht person behaved in conformity with that character trait on a particular occasion. There are some exceptions, mostly for impeachment purposes (i.e. to show that W was lying in court).

b) Other crimes ( evidence of a criminal Δ’s prior crimes is usually inadmissible to show that Δ committed the crime in question.  May sometimes be introduced for credibility purposes.

c) Habit ( habit evidence IS usually admissible that a person acted in accordance with it on a particular occasion. (Unlike character, this can be used to show that if Bob usually walks to work every day at 7am, that he was probably walking to work at 7 on Friday the 13th). 

d) Subsequent remedial measures ( evidence that a party did not take remedial measures after an accident may not be introduced to show that the party is legally liable for creating or maintaining the pre-accident state of affairs.

e) Payment of medical expenses ( evidence that one party paid the medical expenses of the other may not be introduced to show that the paying person negligently caused the injuries of the other. (We want to encourage people to help each other without penalizing them for kindness by the threat of presumption of guilt).

f) Offers to compromise or plead guilty ( evidence of these offers and certain statements made by a party during the course of settlement or plea negotiations may not be introduced to show the party’s liability or guilt.

g) Liability insurance ( evidence of this may not be introduced to evaluate a party’s negligence. 

h) Similar events ( evidence of an event offered to show that another event occurred in a particular way is scrutinized carefully to assure that the two events are sufficiently similar to support the intended inference. 

(1) Generally, all these rules exclude some evidence when offered for one purpose, but may allow it in for other purposes. (i.e., evidence that Bob paid Paul’s medical bills after the car crash may not be introduced to show negligence, but may be introduced for purposes of calculating damages????)

(2) Also, sometimes under FRE 410 evidence of withdrawn guilty pleas, offers to plead guilty, etc., may not be offered for ANY purposes against criminal Δ.

2) Substantive vs. Credibility Evidence 

a) Substantive ( tends to show that an element of a cause of action or a defense is more or less likely to have occurred.
b) Credibility ( reflects the value of other evidence.  

3) Limited Scope

a) Evidence of an excluded type that is offered for some non-prohibited purpose is not automatically excluded. 
i) Because of the potential of the jury to use the evidence for impermissible purposes the judge can use his discretion under 403.
ii) When a rule prohibits using evidence for a certain purpose, when that evidence is offered for other purposes it’s not an “exception” to the rule, but rather lies outside the rule. 
4) Avoiding Misuse 

a) A lawyer who’s worried about misuse of the evidence the other side wants to introduce can do one of 2 things:

i) Stipulate ( but judge can disallow that on the theory that the other side is entitled to prove the elements of the case by any competent evidence they choose.

ii) Judicial Admission ( a binding concession that removes the whole issue from the class of disputed facts.  

(1) FRE 105: judge can give limiting instructions to the jury to only consider evidence for one purpose. 

5) Subsequent Remedial Measures 

a) FRE 407 ( evidence of subsequent measures to repair or correct something that, if done previously, would have made injury or harm less likely to occur (or was the cause of the issue in the case), that evidence is not admissible to prove: 
i) negligence 
ii) culpable conduct 
iii) a defect in a product 
iv) a defect in a product’s design
v) a need for a warning or instruction. 
(1) BUT this evidence could be offered to prove ownership, control, to impeach, or to prove feasibility of precautionary measures if controverted. [this list isn’t exclusive] 
(a) The issue must be controverted, i.e., debated 
b) Rationale: Little Probative Value and would deter remedial measures

c) Strict liability cases: Federal courts still apply 407, but the majority of state courts say that evidence of subsequent remedial measures is admissible in strict liability cases as long as its prejudicial value does not substantially outweigh probative value. 

i) Allowing evidence of subseq remedial measures is less likely to deter large corps from taking safety measures bc they are often subject to punitive damages if there measures aren’t taken. 

ii) Feasibility of safer designs is required to prove s/l in design defects.  

6) Compromise and Offers to Compromise

a) FRE 408 ( evidence of trying to settle a claim is not admissible. 

i) (a)  Prohibited Uses: Evidence of the following is not admissible on behalf of any party, when offered to prove: liability for, invalidity of, or amount of a claim that was disputed as to validity or amount, or to impeach through a prior inconsistent statement or contradiction.

(1) Furnishing or offering to furnish, accepting or offering or promising to accept a valid consideration in compromising or attempting to compromise the claim

(2) Conduct or statements made in compromise negotiations regarding the claim except when offered in a criminal case and the negotiations related to a claim by a public office or agency in the exercise of regulatory, investigative or enforcement authority.

ii) Permitted Uses: This rule doesn’t require exclusion if the evidence is offered for purposes not prohibited by 408(a).  Examples of permissible purposes include: 

(1) proving a witness’s bias or prejudice, 

(2) negating a contention of undue delay, and 

(3) proving an effort to obstruct a criminal investigation or prosecution

b) Justifications:

i) Low probative value ( offer may reflect desire to settle matter rather than an admission of guilt.

(1) Encourages settlements and decreases litigation

ii) Promotes compromise by ensuring that the parties won’t be hurt by the negotiations. 

iii) In fairness, judicial system should not use a person’s socially desirable offer to compromise against her. 

c) Applies to evidence of conduct and statements at settlement, so broad protection

i) This evidence is excluded not only with respect to compromises of separate disputes between the same parties, but between a party and a 3rd party. 

ii) Does not apply to fraud: If person knew he wasn’t at fault, but paid bc knew jury wouldn’t like him.  

iii) Does not apply to settlements to show bias: If beneficiary of a settlement became a witness at trial, then the opponent could introduce testimony showing the settlement to show bias.  

iv) Talking about evidence during settlement talks doesn’t render it inadmissible. 

7) Nolo Contendere Pleas, Withdrawn Guilty Pleas and Statements During Plea Discussions 

a) FRE 410 ( except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against def who made the plea or was a participant in the pleas discussions:
i) (1) a plea of guilty which was later withdrawn
ii) (2) a plea of nolo contendere (no contest – I am not pleading guilty, but I am not going to contest this)
iii) (3) any statement made in the course of any proceedings under Rule 11 of FRCP (sanctions) or comparable state procedure regarding either of the foregoing pleas
iv) (4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn. 
v) However, this evidence is admissible in (i) any proceedings where other statements from the same plea discussion have already been introduced (“opening the door” problem) and the statement ought in fairness be considered contemporaneously with it or (ii) in a criminal proceeding for perjury or false statement if the statement (in question) was made by def under oath, on the record and in the presence of counsel. 
b) This is inadmissible for all purposes ( not just when offered to prove a particular point. 
c) Main arguments for this ( to avoid misestimating by jury, to encourage pleas bargaining, and because offers to plea are very low in probative value of guilt.  
i) Nolo contendere – these pleas promote plea bargaining because they cannot be introduced in subsequent lawsuits as an admission of any fact necessary to a finding of guilt. 
ii) Withdrawn pleas (  pose special problems because a plea may only be withdrawn upon evidence that it wasn’t entirely voluntary or fully informed, and therefore its value is very low. 
(1) “Knowing and voluntary” advance waiver ( sometimes prosecutors will demand that Δ waives his 410 objections if prosecutor offers statement made during negotiations to impeach the Δ’s contradictory testimony at trial should the plea be withdrawn. SCOTUS has enforced this waiver. (Though there is still some doubt as to validity).
d) Evidence against Defendant ( 410 only applies to evidence offered against def, so def can use whatever the prosecutors said. 
i) Drawbacks to def using evidence under 410

(1) “Opens himself up” under 410(i) and then prosecutors can introduce other statements from negotiations. 
(2) Pros will use 403 and usually prevail bc courts are generally receptive to 403 arguments to exclude evidence of statements made by pros bc it invites a sticky situation if the pros had to testify.  
e) “Statements to an attorney for the prosecuting authority” ( all plea statements must be made to the right party: police officers, IRS agents, etc., don’t count. 

f) Δ must have a reasonable and subjective understanding that he is negotiating a plea at the time he makes the statements in question. 
g) 410 Protections can be waived
i) SC has upheld.  Many prosecutors will refuse to negotiate unless Def has waived his 410 rights.

(1) If rights have been waived, then statements made during plea bargain negotiations may be used to impeach D on stand.  

(2) However, if 410 hasn’t been waived, statements can’t be introduced as impeachment.  

8) Payment of Medical Expenses

a) FRE 409 ( evidence of furnishing or offering or promising to pay medical, hospital or similar expenses occasioned by an injury is not admissible to prove liability for the injury. 
i) Only applies to offer to pay themselves ( other statements or admissions made in connection are usually admissible. 
ii) Only excludes evidence for this one purpose.  
iii) Restatement of c/l
9) Liability Insurance 

a) FRE 411 ( evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully. [Codifies C/L]
i) This evidence can be offered for another purpose, such as proof of agency, ownership, control, or bias or prejudice of a witness. 
b) Basically, P can’t say that D felt free to act negligently because he had insurance.  However, P also can’t say that because he had no insurance he had to be more careful.

c) Circumvent by

i) Asking jurors on voir dire about connections to insurance

ii) Use evidence of liability insurance to show def’s responsibility for the indiv or instrumentality that caused the accident or

iii) Impeaching investigators or expert witnesses by showing that an insurance company hired them to testify.

d) Doesn’t apply to first party insurance (cover own medical bills, defective film) only to third party liability)

i) 403 Objection Prevails: Although 1st Party insurance may be admissible to prove negligence, it would be highly prejudicial ( 403 objection will prevail.

ii) 403 Objection Fails: If introduce 1st party liability insurance to show it was the industry standard and there was notice of the standard ( 403 objection will fail bc of high probative value.

10) Similar Happenings

a) What are similar happenings? Showing that other individuals tripped and fell on a certain set of stairs; that a condition could cause risk and injury such as that of Π; that parcels of land similar to Π’s are sell for a substantially lower price, etc. 
b) There are no hard and fast rules about this [not in FRE]
i) Must be substantially similar before a judge will allow in evidence of a prior happening ( always subject to FRE 403 review. 
(1) This varies from court to court.
c) Lack of Similar Happenings ( Ps use lack of other accidents to show that accident was due to D’s own negligence. 
i) Although relevant, generally not admissible bc of low probative value high prejudice (403)

(1) Low Prob Value: Ppl may trip, not fall; fall but not injure themselves; injure themselves but not complain

(a) However, when hazards have high consequences, fact of no accident in 15 yrs has much higher probative value bc the more serious the injury, the more likely of complaint

(2) Prejudice: Missestimation and undue consumption of time

ii) Permissible Use: Notice ( lack of accidents uniformly admitted to show lack of notice of dangerous conditions. 
d) Subject to 403 balancing test
i) More probative: Closer two events are in time and space; More similar happenings.
ii) More prejudicial: Potential Confusion, Undue Consumption of time, Prejudice.  

e) May not be offered to show propensity!!!

i) Sometimes, evidence of a person’s “accident proneness” will be admitted to show negligence of employer in hiring him/her ( but not to show that he/she was negligent. 
f) Fraud: Probative value of circumstantial evidence of fraud very high.  
CHARACTER AND CREDIBILITY

1) FRE 404 – The Propensity Rule ( forbids the circumstantial use of character evidence to prove action in conformity with character, subject to exceptions and exclusions to the rule. 
a) Character evidence generally ( can’t offer evidence of a person’s character or trait of character to prove that in the given instance he acted in conformity with such characteristic EXCEPT

i) (1) Character of the accused: In a criminal case, evidence of a pertinent trait of character offered by the accused, or by prosecution to rebut the same, OR if evidence of a trait of character of the alleged victim of the crime is offered by the accused and admitted under R404a2, evidence of the same trait of character of the accused may be offered by the prosecution
(a) “opening the door” theory: if D challenges/brings up character himself, then that evidence and any rebuttal evidence is admissible on the issue of character.]
(i) Thus, a criminal def is allowed to introduce evidence of his good character to support an inference that he didn’t commit the crime.  HOWEVER, once D does this, P may introduce rebuttal evidence about that item of character.  

(b) Rationale: Good character is a strong predictor of behavior, if we truly know the trait exists.  

ii) (2) Character of the victim: In a criminal case and subject to limitations imposed by FRE 412 [sex crimes], evidence of a pertinent trait of the character of the victim of the crime offered by an accused, or by prosecution to rebut the same, or evidence of a character trait of peacefulness of the victim offered by the prosecution in a homicide case to rebut evidence that the victim was the first aggressor. 
(1) Defendant restricted to attacking victim’s character with reputation or opinion testimony.  
(2) D argues victim was aggressor

(a) The def may show that the victim was the aggressor by introducing evidence of the victim’s character for violence.  

[which would demonstrate d’s good faith belief that she needed to defend 
herself—and therefore, may offer evidence of specific instances of the victim’s 
conduct that she knew or heard about]
(b) P may rebut this by defending the character of the victim, or it may show that a homicide victim had a peaceful character to rebut claim that V was aggressor.

(c) HOWEVER: This exchange doesn’t open the door to prosecutorial attacks on the character of the def.  That is only permitted in response to favor evidence presented by or about def under 404(a)(1).

(3) Homicide: (Exception to no specific instances for propensity purposes)
(a) In homicide cases, prosecutors have a special exception bc victims can’t testify.  

(i) When def argues that the victim was first aggressor, the pros can introduce evidence of the peacefulness of alleged victim, even though defendant hasn’t opened door by offering evidence of character for propensity purposes.  

iii) (3) Characters of witness: Evidence of the character of a witness, as provided in rules 607 (who may impeach W); 608 (Evidence of Character and Conduct of W); 609 (Impeachment by evidence of conviction for crime)
b) Other crimes, wrongs, or acts ( evidence of other crimes, wrongs, or acts is not admissible to prove the character of person in order to show action in conformity therewith. It may be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial. (trying to prevent surprise)
2) Procedure:

a) 404a deals with the basic question of whether character evidence should be admitted.  
b) Once the admissibility of character evidence in some form is established under this rule, reference must be made to 405 in order to determine the proper method of proof
3) Reasons for the Rule:

a) High unfair prejudice: Jurors will overestimate probative value of evidence of character despite ppl being highly variable.  

b) “Regret matrix” ( jurors feel less guilty convicting someone if that person has proved himself to be a “bad person” in the past. 
c) Probative value isn’t very high ( in cases of identity, jurors may be more willing to pin something on a person with a criminal past even when identification evidence is weak, in particular if the person fits a certain stereotype (i.e., Δ  is black – he must have raped that white woman). 
d) Prior record not admissible under propensity frequently comes in anyway and increases Δ’s chances of conviction. 
e) 1) Individuals should not be defined by past acts or by immutable traits of character. 2) People should not be judges based on who they are, but on what they do. 

4) Evidence that IS NOT EXCLUDED by the Propensity Rule 
a) Pretty much all character evidence that is offered for a purpose other than a propensity inference is admissible. Rule 404 is an “inclusionary rule” ( only excludes evidence for one reason, all else admitted. FRE 404(b) lists some purposes which are permissible but these are not exhaustive ( this is the most cited rule because it’s so open.  
b) FRE 403 always applies.
c) Character in Issue: evidence of character when that trait of character itself is in issue (parental fitness in an “unfit parent” case) it is noninferential and permitted by 404(b) ( 
i) FRE 405(b) ( in cases in which character or a trait of character of a person is an essential element of a charge, claim or defense, proof may also be made of specific instances of that person’s conduct. [Can use specific instances on direct if proving element of claim or defense]
(1) Rationale: When character itself is at issue, character evidence and especially specifc instances of conduct, is likely to be more important and less dangerous when such evidence is used to prove behavior circumstantially.  

(2) Self-defense: If you have reputation or opinion that someone is violent, it increases the probative value of a reasonable belief that the person was acting in self-defense, further establishing an element of the defense.  
d) Other Crimes, Wrongs or Acts FRE 404(b):  
i) Res Gestae ( “full story needed!” Courts frequently admit evidence of wrongs committed or detected simultaneously with the conduct at issue to give jury a fuller understanding of the events surround the crime charged. This ties into Old Chief for juror understanding and for allowing P to tell a story.
(1) IE: Thief being chased by a store keeper, who sees the thief drop a bag.  At a trial for drug possession, the theft evidence will be allowed. Or a trial for murder which occurred during a robbery, evidence of robbery will be allowed.
ii) Identity  ( evidence of other crimes is frequently admitted to show identity: 
(1) Proximity ( Admit evidence that Δ robbed a nearby bank and stole a car in the vicinity of a car crash to show that Δ has reason to be in the area
(2) Signature/Tools ( Evidence that an item the def acquired in a previous crime was used by the otherwise unidentified perpetrator in committing the charged crime may properly be used to prove identity.  
(a) IE: evidence that a gun Δ had previously stolen from a sporting goods store was used to rob a bank 
(b) Caution ( jury may still make the impermissible inference that just because Δ committed other crimes he is guilty of this. The inference that Δ committed the crime charged can be no stronger than the evidence of the crimes offered to support the charge. 
(3) Opportunity/Skill ( same thing as identity because depends on the inference that because Δ was in a certain place at a certain time, he could have committed the act. 
iii) Motive ( evidence of prior acts is used to show that D had motive to commit the offense charged [almost inevitably used for propensity purposes] 
(1) Some motives are so well established as to not need additional evidence ( desire for money, for example.  However, sometimes prosecution still introduces other evidence to illustrate need for money, such as drug addiction.  However, this evidence is usually too prejudicial so it may be kept out. 
(2) Frequently, evidence of acts by Δ against victim in the past will be allowed to show “hatred” of victim ( however, this is really nothing more than an illegitimate inference that Δ had a propensity to attack V. 
(3) IE: Donald Trump’s involvement with criminal enterprises is used to show that he had motive to kill local prosecutor.  
iv) Common Plan or Scheme: this can be used when
(1) One crime is predicated on another – setting building on fire to cover up theft. 
(2) Absence of mistake or accident ( Used when 2 or more crimes appear to have been plotted by the same indiv bc the exhibit a similar unusual pattern.  The similarity btwn the other crimes and the crime charged supports the inference that the same indiv committed them all.  
(a) IE  Offer evidence of several similar events – for example, baby sitter has a track record of being present when babies stop breathing in their cribs may rule out SIDs and suggest foul play.  There are usually peculiar similarities between similar events.
(3) However, evidence of other crimes may only be allowed in if D’s link to them is already established ( if the only link to the other crimes is one that hasn’t been established in the current action, its prejudicial value is very high 
(a) Example: if robbery Δ’s link to gun is based on fuzzy testimony of an eye witness that Δ is discrediting, then evidence that the same gun was used in other robberies is only going to sway the jury’s regret matrix.
(4) Distinctive Modus Operandi ( Other crimes/bad acts can be admitted even if D was acquitted from those crimes, to show Modus Operendi or Identity. 
(a) The Probative value of this is very great, though it still seems akin to propensity (this person has a tendency to commit crimes like these).  Linkage is very important.  
(i) The P must prove that the similarities are so great that it would be unlikely that a different person would have committed the crime.  
(ii) Because past bad acts evidence is likely to involve unfair prejudice, the trial judge will have to weigh the evidence’s probative value against the likelihood that jurors will use the evidence to reduce reluctance to convict bc D is a bad person and therefore, is more likely to have committed the charged offense.  
v) Knowledge ( prosecution can use evidence that Δ had in the past engaged in similar activities it would show that Δ knows how to commit certain acts – if Δ has previously been convicted of counterfeiting, it would be highly probative that he knew what a counterfeit bill looked like when he used it in the current case.
(1) Skill Level

vi) Intent ( When a party’s commission of the alleged act is conceded or easily established, courts often admit other-acts evidence to prove that the act wasn’t done innocently, but with the intent required to establish criminal or civil liability.  
(1) Discrimination cases ( this is where evidence of other acts most frequently goes to intent.  Intent is central issue and actual conduct rarely in dispute ( prior acts evidence in civil trials is uncontroversial. 
(2) Criminal trials  ( evidence usually is controversial so judge must 1) balance under 403, with prejudice invluding the likelihood that the jury will use the evidence for impermissible purposes, and 2) exclude evidence if intent is not actually in dispute.
(a) Ie: Drug Trials: Past drug transactions offered to show intent; Defense to Entrapment: Gov’t introduces evidence to show that the def committed similar crimes in the past.   

vii) Issue in Dispute ( what is it?
(1) Formalistic ( an element of the offense charged, a civil cause of action, a defense to either, AND the opposing party has not expressly admitted to this element. 
(a) Some courts go as far as to disallow evidence of bad acts if the element in question can be established through other means, but many other courts take the D’s not guilty plea to put all the elements in issue. 
(b) D must be careful to not “open the door.”
(2) Character in Issue: 
(a) Negligent Hiring: Evidence offered to prove that D was negligent in hiring someone with certain characteristics, character evidence is ok, but judge will give limiting instruction.
(i) Always claim negligence in addition to respondeat superior.  
(b) Libel/Slander Suit: Defense: Truth.  So, D can get almost anything in for a libel suit bc measure of damages for a libel suit is reputation before and after alleged remard.  Able to drive down damages if reputation was already soiled. 
(c) Defamation: Character is also in issue and defense is truth/reasonable belief.
(d) Entrapment: Part of defense in entrapment cases is propensity.   
viii) Access: [Not listed in 404b, but it is for a purpose other than for propensity purposes]
(1) Show def had access to something other that wouldn’t have otherwise had access to.

ix) Consciousness of Guilt [Not listed in 404b, but for a purpose other than propensity purposes]
(1) Although evidence of other crimes is impermissible under 404(b), a crime that demonstrates consciousness of guilt is a permissible purpose for introduction.

(a) Ie Attempting/Killing a witness has a high probative value bc one wouldn’t kill a witness unless he was guilty; Fleeing from police is always admissible as evidence of consc. of guilt
x) Pattern of Harassing Conduct [Not in 404b, but for a purpose other than propensity purposes]
xi) Notice; Proof of Involvement in Other Crimes 

(1) FRE 404(b) requires that prosecutors, upon request of the accused, provide reasonable notice before trial (or, for good cause during trial) of the “general nature” of other crimes evidence that the state intends to put on.  

(2) Evidence of prior acts seems to be admissible even if Δ was previously acquitted. 

(a) Some controls ( prosecutor must have “good faith” that Δ committed the crime previously charged. 

(b) Judge must balance and decide whether evidence of prior act is strong enough to override Δ’s challenge. 

(c) Huddleston v. US (1988): broad approach (  Conditional Relevance Rule requires admission of evidence as long as a reasonable juror, considering all the evidence, could find by a preponderance of the evidence  that D committed other crime and as long as the judge concludes that the likely prejudice from the evidence (including the possibility of misuse for propensity purposes) does not substantially outweigh probative value.  
(i) The judge, upon request by D can tell jurors not to use the other crimes evidence unless they find by a p of e that D committed the other crime.  

1. IE: Wife’s past 4 husbands died from poisoning, at trial for 5th, evidence of the past 4 deaths may be admitted even if she wasn’t convicted for those murders.  

a. MO: Must be peculiar similarity, not just that all other husbands died.

b. Longer the pattern of past deeds, more likely evidence will be admitted

xii) Summary of Other Crimes and Acts: what a good lawyer should do.

(1) Pros wants to admit evidence in question 

(a) Identify all the ways in which the other-crimes evidence tends to establish a material and contested fact.

(b) Argue that those uses don’t require a forbidden propensity inference that the person acted in conformity with a character trait that the other crimes suggest.  
(i) If evidence relies solely on propensity inference, it should be excluded unless it is covered by 1 of the exceptions to the propensity rule. 

(c) If defense still prevails (see def’s argument below)

(d) See if your supposed propensity inference can be treated as Habit (next).

(2) Defense can, if pros (proponent of evidence) successfully convinces a judge that it is relevant to an issue other than propensity, and it isn’t prohibited by 404a or 404b

(a) Argue that it has a low probative value on non-propensity issue and high pot’l for unfair prejudice bc of 

(i) high risk that jurors will use it for unfair propensity purposes, despite the limiting instruction.  

1. The closer the other crime is to the crime being charged, the greater the risk that the jury will use it for propensity purposes

(ii) prejudicial effect on jury if evidence is admitted even without a propensity inference – duplicative, waste of time, etc.

(b) Argue that there are other ways that the party offering the evidence can prove the same point.  
(3) The propensity rule doesn’t seem to bar evidence when: 

(a) The evidence reveals a behavioral trait that is highly specific in time and place and manifests itself only in a limited range of actions 
(b) The action alleged in the lawsuit occurred at or in specific time, place and manner.  
5) Habit and Routine Practice:

a) FRE 406 (  evidence of habit or routine practice, whether corroborated or not in the particular instance, is nonetheless relevant to prove how D always acts to certain stimuli.  
i) Evidence must be sufficiently probative of habit.  
ii) Subject to 401, 402 and 403.  Not subject to 404—therefore, habit can be proved by any relevant evidence, including past acts.  

iii) No Eye Witness Rule ( At c/l evidence of habit was only admissible if no eyewitness could testify as to what happened.  
b) How is Habit different from Trait of Character?

i) Character ( Broad; generalized perception of a person’s disposition, or of the disposition in respect to a general trait, such as honesty, temperance, peacefulness.
(1) More Prejudicial Behavior - More likely it will be character
ii) Habit ( person’s regular practice of responding to a particular kind of situation with a specific type of conduct (i.e., I always cry if I hurt myself, chewing gum, jumping down stairs); semi-automatic behavior; little thought required.  (Stimulus/Response correlation)
(1) More probative of behavior ( habit specifically addresses well-defined behavioral patterns and ppl rarely diverge from habits.  
(2) Less prejudicial ( most habits are unlikely to appeal or revolt the jury. It’s also helpful that what triggers a specific reaction can be well-defined.  
iii) Most jurisdiction permit anyone who knows or relies on a habit to testify about it, though some places require the individual whose habit is in question to specifically testify that though he doesn’t remember the occasion in question he must have acted in conformity with his habit.

c) Forbidden and Permitted Inferences 

i) Permitted ( when stimulus and response associated with the evidence is clearly specified and is very similar to the stimulus and alleged response associated with the events in the lawsuit. 
(1) Evidence reveals a behavioral trait that is highly specific in time and place and manifests itself in only a limited range of actions AND
(2) The action alleged in the lawsuit occurred at or in the specified time, place and manner. 
ii) Forbidden ( the response to the stimulus only happens sometimes; there is no clear indication of when it does or does not happen; stimulus can have widely varying effects in different circumstances. 

6) Exceptions to the Propensity Rule: Substantive Evidence 

a) Substantive – The Criminal Defendant’s Good Character ( FRE 404(a)(1) exception to the propensity rule for “evidence of a pertinent trait of character offered by an accused or by prosecution to rebut the same.”
i) Reputation/Opinion only ( we allow ds to present evidence of his own character to support the inference that he did not commit a charged crime.  We permit this not only so the ds can preserve their innocence, but bc their reputation in the community is at stake. 
(1) Rebuttal: [because of the opportunity to rebut, only truly good def will introduce character traits—see 405(a)]
(a) P is entitled to cross-examine character witnesses by asking whether they heard of or know about specific past actions by the def.  
(b) When a d chooses to introduce testimony about his character, the P may respond with it’s own witnesses as to the P’s character
ii) Pertinent character trait

iii) Predictive Value ( apparently, good character is a better predictor of behavior. 
iv) Criminal vs. Civil ( this is usually admitted primarily in criminal cases, but some courts have let it in in civil contexts, such as a civil suit for assault where person claims self-defense. 
v) Reputation in Community ( good character testimony must be limited to evidence of Δ’s aggregate reputation in a given community – not specific acts. 
(1) No news is good news: evidence that nothing bad had been heard about the person is sufficient to support an inference of good reputation. 
(2) Relevant Community: currently a pretty broad definition. 
b) Ways of Presenting Character Evidence ( FRE 405(a): proof may be made by testimony as to reputation or by testimony in the form of an opinion.  
“In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion.  On cross examination inquiry is allowable into relevant specific instances of conduct.”
i) Form
(1) Reputation Witnesses: May be asked whether they “heard” of a defendant’s acts.
(a) Witness says: “Reputation of being honest.”  On Cross ask “Have you heard?”
(b) At c/l could only admit character evidence through reputation of character.  
(c) Use in negligence in hiring claims on issue of notice: 
(i) Reputation evidence is admissible for notice that the er knew or should have known that the ee had that trait, and that therefore, the er was negligent in hiring.  

(2) Opinion Witnesses: May be asked if they “know” of defendants acts.
(a) Witness says “in my opinion, Joe is honest” On cross, ask “are you aware that” bc the basis of opinion is actual knowledge

ii) Cross-examination: questions have to be relevant bad acts ( have to relate to the character trait that has been brought up.  
(1) Can use specific instances on cross IF d opens door and P has good faith basis for believing validity of specific instance.  

(a) Entrapment: Specific instances conduct is almost always admissible bc an element of entrapment is a predisposition to commit a crime.  

(b) However, sometimes the opposing party will probe into specific instances of the past to illustrate that W’s testimony is not 100% accurate (i.e., you said Δ has had a good reputation for the past 20 years, but what about his arrest for drunkenness 19 years ago?), but the judge still has discretion under FRE 403 to preclude cross exam of bad acts that are so dated that their prejudicial impact outweighs their probative force. 
(2) No independent proof: Although P is allowed to inquire into specific instances of conduct, P is not allowed to introduce independent proof about these events and must accept the answer the witness gives. 
(3) Testimony from other character witnesses: To respond to a Ds character evidence, the P is permitted to introduce testimony from other character witnesses.
(a) Testimony must be given about same trait and in same form as D’s witnesses—witness can only testify w/r/t D’s general reputation in the community and can give his own opinion of the D’s characrer, but is forbidden from discussing specific instances of past acts.  

c) Substantive – The Victim’s Bad Character ( FRE 404(a)(2) allows in evidence of a trait of character of the victim offered by either the accused or by the prosecution in response. 
i) Propensity Evidence: 
(1) Usually offered in claims of self-defense ( limited to reputation or opinion; cannot bring in evidence of prior acts. Allows introduction of propensity evidence to suggest that Victim:
(a) Had an aggressive or violent nature to show that the victim actually did attack the D in this instance or
(b) That D had a reasonable belief that the victim was going to attack him.

ii) Non-propensity evidence: claims that use of force was reasonable ( Δ can show that V had reputation for violence. This goes directly to Δ’s good faith belief that she needed to defend herself and is NOT propensity evidence.  
(1) Not governed by 405(a) in these instances ( because used for nonpropensity purposes, can offer specific instances of conduct.  
iii) Responding W/ Victim’s Peaceful Character ( 
(1) D must raise issue of V’s character first ( Pros can respond to either an attack on V’s character OR to a claim of self-defense. HOWEVER, this does not “open the door” to D’s character, however P MAY introduce character evidence showing the D has the same trait of character FRE 404a1
(2) Homicide Cases: P is sometimes entitled to introduce evidence about the victim’s character even if the D chose not to use that kind of material, if D uses noncharacter evidence to suggest the victim was the aggressor.  R405 requires that all the material be in opinion or reputation form.  
7) Exceptions to the Propensity Rule: Impeachment Evidence 

a) FRE 404(a)(3) ( evidence of character of a witness is admissible as provided in Rules 607, 608, 609 – impeachment evidence. 

i) Impeachment: when a party, instead or in addition to cross-examination, offers independent evidence designed to show that the testimony cannot be believed.  

(1) No outside evidence may be used to impeach based on inferences from person’s character.  

ii) FRE 607: any party may impeach the credibility of any witness.  [different from c/l]
(1) Your own W: you can impeach any unfavorable part of his testimony, even if mostly friendly. 

(2) Leading Qs: are typically not allowed on direct, however,

(a) A judge has discretion under FRE 611(c) to allow leading questions on direct for purposes of impeachment if (1) hostile witness (2) adverse party (3) witness identified with adverse party. 
b) Impeachment by Evidence of Bad Character:

i) Impeachment by Reputation and Opinion Evidence Regarding Character ( FRE 608: 

(1) The opponent offers testimony from a second witness that the first witness has a bad character for truthfulness.  

(2) (A) the credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to there limitations:

(a) (1) Only truth ( The evidence may refer only to character for truthfulness or untruthfulness.

(b) (2) Attack must come first ( evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise. 

(i) Must be bolster by opinion/reputation evidence ( eventually argue 403 undue consumption of time.  

(3) (B) Extrinsic evidence of the specific instances of behavior of Ws is not allowed, except as provided for conviction of crime in FRE 609. However, Cross-examiners can inquire into the specific instances of W’s conduct ONLY if probative of truthfulness or untruthfulness if the instances are (1) Concerning W’s character for truthfulness or untruthfulness OR (2) Concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined testified.  

(a) Thus, if W testified on direct that he has a bad opinion of D’s truthfulness, the D counsel could ask, “Don’t you remember when D returned the extra $50 he received?”  However, past striking instances of truthfulness are rare, so this doesn’t really help.  Can’t mention that D worked at the homeless shelter bc this doesn’t show truthfulness, only good general character.  

(4) Giving testimony does not waive the privilege against self-incrimination of either W or Δ when examined with respect to credibility only. 

1. FRE 608 applies in both criminal and civil contexts.

2. W who’s been impeached may be rehabilitated, but then the witness doing the rehabilitation can be impeached in turn.  

(5) Thus, for reputation/opinion of truthfulness, there is NO EXTRINSIC EVIDENCE, and NO SPECIFIC INSTANCES ON DIRECT.  

(a) Only testimony from other witnesses, no documents, although they can’t be read from, just admitted.  

(b) Conceivably, this battle of witnesses could go on forever, except the judge will eventually put a stop to it by using an undue waste of time, 403 objection.  

ii) Impeachment by Prior Bad Acts ( FRE 608(b) “Specific instances of the conduct of a witness for the purpose of attacking or supporting a witness’s credibility (other than conviction of crime provided in FRE 609)  may not be proved by extrinsic evidence.  They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross examination of the witness.”
(1) If prior bad act resulted in conviction ( FRE 609, if it’s not too old.
(2) Only acts that are probative of truthfulness may be brought up.  

(3) On cross

(a) Can ask about witness’s character for truthfulness or untruthfulness
(b) Can ask about the character for truthfulness/untruthfulness of another witness about whom the current witness has testified.
(c) The cross-examiner must have good faith intent when inquiring about a particular bad act.  If he has no basis for the question, and just wants to impeach the witness, it’s a breach of ethics.  
(4) Can’t introduce extrinsic evidence.  
(a) If W denies on the stand any prior bad acts, even falsely, other evidence MAY NOT be introduced to prove that they occurred.
1. This doesn’t mean that W can just lie through his teeth ( danger of perjury prosecution; frequently, attorneys will reveal W’s past to take the sting out of future unveilings. 
(b) Examiner can’t call a 2nd witness to collaborate a version of events
(c) Examiner can’t introduce docs into evidence, HOWEVER, judge may allow a prosecutor to brandish the document during cross, as long as he didn’t seek to introduce it.  
(i) IE: Would your answer change if I said this is a letter you wrote attempting to defraud an old lady?  
(5) Simply bc accused is examined w/r/t credibility, doesn’t give up privilege against self-incrimination.  
(6) Under 608(a), a witness whose character for truthfulness has been attacked may be rehabilitated with reputation or opinion testimony from other witnesses who attest to the original witnesses’s good character for truthfulness. 
(a) But, 608(b) then allows the opposing party to ask the rehabilitation witness about specific instances of dishonest behavior whose truthfulness is being affirmed.  
(i) This is a real deterrent to rehabilitation testimony bc isolated acts of dishonesty are likely to have more impact than isolated acts of honesty.  
iii) Impeachment by Prior Convictions ( FRE 609
(1) 10-year limit on the age of convictions used to impeach.
(2) Convictions for crimes involving dishonesty and false statement may be used. 

(3) Crimes not involving deceit have much lower probative value on the issue of truthfulness. 

(4) Presumption against using old convictions for impeachment

(5) FRE 609 Impeachment by Evidence of Conviction of Crime 

(a) General Rule ( to attack the character for truthfulness of a witness
(i) “Evidence that a witness other than an accused has been convicted of a crime will be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment of more than 1 year under the law under which the witness was convicted, and evidence that an accused has been convicted of a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused ( not quite 403, because doesn’t balance this against under waste of time, etc., but otherwise very similar.

(ii) “Evidence that any W has been convicted of a crime shall be admitted regardless of the punishment, if it readily can be determined that establishing the elements of the crime required proof or admission of an act if dishonesty or false statement by the witness.”
a. [Crime does not have to be actually punished ( if sentence is suspended conviction is still admissible].

b. [Most court treat 609(a)(2) as covering crimes committed through dishonesty even if that’s not a required element of the crime].

(b) 4 categories (must be convictions)

(i) 609(a)(2) Convictions of any witness for all crimes requiring proof of dishonesty or false statement [regardless of punishment] 
1. Automatically admissible to impeach IF convictions less than 10 yrs old

2. IE: perjury, subordination of perjury, false report, false tax returns, bribery, embezzlement, counterfeiting, criminal fraud, forgery, taking property under false pretenses

a. Even if the crime doesn’t fall in one of the easy categories, if the witness behaved in a dishonest or deceitful manner, given the facts of the crimes, some courts will allow the evidence to come in.  IE D is convicted for selling heroin, but he was really selling flour.  
3. Rationale: Evidence of a crime of dishonesty is so highly probative that it comes in for all cases.  Not subject to 403 balancing bc of “shall be admitted wording.”
(ii) 609(a)(1) Conviction for a crime punishable by 1 yr + or death, by the non-D witness is admissible
1. If it is less than 10 yrs old (from date of conviction or release—whichever is later) AND
2. If probative value is not substantially outweighed by danger of improper prejudice
3. Rationale: Even though the crimes may be factually irrelevant to truthfulness, Congress has indicated that they believe there to be a correlation btwn willingness to commit serious crimes and character for truthfulness.
(iii) 609(a)(1) Conviction for a crime punishable by one year by the D Witness is admissible if:
1. It passes an even-handed 403 scale (doesn’t lean to admission, but not tipped like 403)
2. Must be less than 10 yrs old (from date of conviction or release, whichever is later, 609(b))
(iv) 609(b) Convictions that would otherwise be admissible are inadmissible if they are more than 10 yrs old UNLESS
1. The court determines that the probative value of the conviction, supported by specific facts and circumstances substantially outweighs its prejudicial effects (leans to excluding—reverse 403) AND
[if crime of dishonesty high probative value, and court will likely allow]
2. The party seeking to use the conviction to impeach gives the other party advance notice.

a. Stale convictions are presumptively inadmissible.  

(c) Pardon, annulment, or certificate of rehabilitation ( evidence of conviction is not admissible under this rule if 

(i) (1) conviction has been pardoned, annulled, issued certificate of rehabilitation, or other equivalent procedure based on a finding of the rehabilitation of the person convicted AND that person has not been convicted of a subsequent crime which was punishable by death or imprisonment in excess of one year OR

(ii) (2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence. 

(d) Juvenile adjudications ( evidence of juvenile adjudications are usually not admissible under this rule.  However, evidence is admissible IF
(i) Criminal case AND

(ii) W is not the accused AND

(iii) Evidence would be admissible to attack the credibility of an adult AND

(iv) Evidence is necessary for a fair determination of the issue of guilt or innocence. 

(e) Pendency of appeal ( if a case is on appeal that conviction is still admissible.  The fact that it’s on appeal is itself admissible. 

(f) Form of evidence

(i) A police officer who witnessed the witness’s conviction and who can testify to it. 

(ii) Judicial/Court records showing the conviction are admissible

(iii) Cross-examining and asking the impeached witness about the crime is allowed, though some judges will limit the extent of the details.  (This is for impeachment purposes, so anything bordering on propensity isn’t allowed).

c) Impeachment for Bias, Interest or Motive:  [Not governed by FRE, mainly by SC precedent]
i) Bias ( not the same as propensity because it is specific to the context; the W usually stands to gain something or has a reason to slant his answers.  Evidence of basic compelling biases may not be excluded without error.  

(1) This is the favored method of impeachment because:

(a) Exposure of W’s motivations is a proper and important function of Δ’s constitutional right to cross-examine ( 6th Amendment right to confront adverse witnesses. On the other hand, states could technically eliminate entirely X-exam on character for truthfulness or impeachment by prior convictions without violating the Constitution. 

(b) Bias is not collateral ( can be proved with extrinsic evidence.  Extrinsic evidence is admissible unless precluded by some rule.  

(c) Supports the proposition that evidence not admitted for one purpose may be admitted for another. 

(2) Bias can be 

(a) Friendly: Related to money paid in a settlement + agmt to testify

(b) Hostile: ANY arrest of a witness testifying against a police officer will be admissible as a pot’l source of bias [even if the evidence will not generally be admissible under 609 or 404—would be 403 objection]

(c) In Self-Interest: being paid, common membership in a group

(3) MAY introduce extrinsic evidence to prove bias

(a) No foundation requirement for introducing extrinsic evidence for bias.  
(i) However, usually X-examination of the witness for bias is the best approach, before it gets to extrinsic evidence ( saves time and is more efficient.  Extrinsic evidence of bias may be kept out as cumulative under 403 if X-exam is sufficient. 

(ii) Many federal courts do require that foundation be laid before extrinsic evidence I introduced.

d) Impeachment by Contradiction – The Collateral Matter Rule ( 
i) C/L: extrinsic evidence offered for the sole purpose of contradicting a prior witness is inadmissible if it is not relevant independent of the contradiction. 

ii) Collateral Bar Rule Rejected( NOW, Judges apply FRE 403 to balance probative weight against prejudice ( depends on just how relevant and important contradictory evidence is.  
(1) Rarely reversible on appeal.

e) Impeachment by Prior Inconsistent Statements ( showing that W’s own prior statements contradict what she’s saying on the stand.  Because the jury doesn’t know when W is lying or not, this chips away at her credibility altogether. 
i) Common Law – Foundation Requirement ( [FRE liberalized foundation req] extrinsic evidence can only be presented to impeach W by her own inconsistent statements if:
(1) W was first confronted with her prior statement
(2) She has an opportunity to deny making it or explain away the inconsistency 
(3) She then denied or did not forthrightly acknowledge the statement 
(a) This is usually done by simply asking W if she recalled making a specific statement at a specific time. 
ii) FRE 613 (  Prior Inconsistent Statement of Non-Party Witnesses 
(1) Under FRE 608 and 404a3, prior inconsistent statements cannot be introduced to show that the first statements made were truthful, only that they were inconsistent

(2) (a) In examining a witness about a prior statement, whether written or not, the statement does not need to be shown to W at the time of the examination.  It can, however, be shown to opposing counsel at their request.
(3) (b) Extrinsic evidence of a prior inconsistent statement is not admissible UNLESS W is afforded the opportunity to: [doesn’t apply to admissions of party-oppon under 801(d)(2)]
(a) Explain or deny the prior statement AND Opposite party is afforded the opportunity to interrogate W on inconsistency  
(b) OR the interest of justice otherwise requires the admission. 
(i) Prior Inconsistent Statement isn’t hearsay 
1. Not being offered for truth of the matter asserted, instead, being offered to show inconsistency.

iii) New Rule ( extrinsic evidence may be introduced even before W has a chance to explain prior statement, as long as she gets to explain or deny at some point. 
(1) Difficulty with New Rule ( other side can introduce evidence of contradictory statement even after W leaves the stand because there is no sequence requirement.  Other side then has to always have W available because she has to be able to contradict whatever is later introduced, or lose the chance to explain it at all. 
iv) Applies to non-party witnesses

(1) A D’s prior inconsistent statement would be viewed as an admission and not analyzed here.

v) No collateral matter rule here ( however, collateral evidence can probably be kept out under 403. 
vi) Prior statement impeaches W ONLY if it is in fact contradictory to her testimony on the stand.  How does court determine whether there is inconsistency?
(1) Are the statements, even if not logically incompatible, based on different beliefs?
vii) Even inconsistent statements may be kept out if probative value < than likely prejudice. 
(1) If prior statement is inadmissible hearsay, the possibility that the jury will consider the prior statement as evidence that what it says is true is a form of prejudice that weighs against admitting the statement for impeachment.
viii) Impeaching one’s own W ( When W’s failure to provide favorable testimony surprises the prosecution, virtually all courts let the prosecutor impeach the witness with her prior statement. 
f) Impeachment by Defects in Perception, Memory and Description

i) Generally, a witness can always be impeached by showing that his capacity to observe, remember or narrate events correctly has been impaired
ii) 2 paths ( either impeach based on a) general disposition to misperceive, or b) in the specific circumstances W could not have accurately perceived (i.e., standing too far away, etc.).
iii) Common Law ( most courts rely on this, there is no Federal Rule. 
iv) Extrinsic Evidence ( allowed on X-exam to show that W lacked the ability to perceive, remember or describe.  403 applies to determine admissibility.  Most of this evidence comes in on Cross-exam. 
(1) Some expert testimony, such as medical and physiological, may be allowed. Psychological is allowed more rarely.  
(2) Drugs and Alcohol

(a) Proof of intoxication/addiction at time of events
(i) All courts agree that the witness may be impeached by showing he was drunk or high on drugs at the time of the events he purported to witness. [Done by cross-examination or extrinsic evidence]
(b) Evidence of general condition (i.e., he is an alcoholic, addict) is NOT ALLOWED to suggest that W was drunk at time of event.  
v) Eye witness line-ups( expert evidence on this is controversial; developing consensus is that it should be admitted if eyewitness testimony is pivotal to the case and was made under conditions prone to error. 
g) Impeachment by Religious Beliefs ( FRE 610: evidence of the beliefs or opinions of W on matters of religion is not admissible for purpose of showing that by reason of their nature W’s credibility is impaired or enhanced. 
i) Could be admissible for other purposes, 
(1) i.e., to show that all members of X sect believe that rain is God’s tears, etc.  
(2) Can also be used to suggest bias – i.e., W and Δ are members of the same cult, etc. 

(3) Asking about beliefs in oaths is unrelated to religious beliefs

ii) FRE 403 applies. 

h) Rehabilitating Impeached Witnesses 
i) Attack Requirement ( Evidence to support W’s credibility may not be offered unless the credibility is attacked by opinion or reputation evidence of otherwise FRE 608(a)(2)
ii) Direct Response ( The rehabilitating evidence must be a direct response to the evidence introduced to impeach the witness. 
(1) Rehabilitate with evidence of witness’s good character

(a) Rehabilitating Impeachment by Bad Acts ( W who has been impeached by evidence of bad character can introduce evidence of good character in the form of reputation and opinion evidence (FRE 608).

(b) Rehabilitating Impeachment by Bias ( only evidence rebutting accusation of bias is admissible. However, if evidence suggesting bias also bears on honesty or character, some courts may allow W to be rehabilitated through character evidence using the “otherwise” in 608(a)(2)
(c) Specific Instances of Honest Behavior may be brought out

(i) On cross-examination of a character witness who provides unfavorable reputation or opinion about a prior witness
(ii) On redirect examination of a favorable character witness who has been impeached on cross-examination w/ specific instances of dishonestly on the part of the witness whose credibility is at issue

(2) Rehabilitate with Prior Consistent Statements 
(a) FRE 801(d)(1)(B) maker prior consistent statements that “rebut an express or implied charge of recent fabrication”  admissible not only to rehabilitate W’s credibility but also as independent evidence of the matters asserted in prior statements. 
(b) Rule says nothing about when the statements had to be made.  SCOTUS says that the Rule is limited to statements made before a motive to fabricate arose. 

(i) Prior consistent statements could be used only to rehabilitate a witness’s credibility by rebutting express or implied charges of recent fabrication or of improper influence of motive, and then only if they predated to alleged incentive to deceive. 

i) Ethics of Impeachment
(1) Should a lawyer interrogate W on something she knows to be true, but where hurting W’s credibility will help her client?

(a) As a defense counsel, there is a duty to zealously represent and there is no ethical rxn on ability to use witness’s prior crimes to impeach witness even when there is a good reason to believe the witness is telling the truth.  
(2) However, defense counsel can’t ask a question which implies the existence of a factual predicate for which good faith is lacking.  

(a) Result: lawyers grow timid in cross-exam if they can be disciplined for being too aggressive & lawyers may try to be less informed so they can’t be accused
8) Character and Credibility in Sexual Assault and Child Molestation Cases

a) Elements of Rape: Jury finds both that (1) victim did not consent to sexual intercourse and (2) defendant intended to have sex with the victim w/o her consent. 
b) Rape Shield Rules ( Limits evidence about victim’s past sexual history
i) Commonly impose special procedures before evidence of sexual history can be introduced for any permitted purposes, often including a hearing where the victim is present.  
ii) However, rape shield laws can’t deprive d of his constitutional right to present relevant evidence ( compulsory process, due process, Confrontation Clause of the 6th Amendment. 

iii) Before 412: Under 404a2, evidence of a person’s sexual history could have been admitted bc it allowed, “evidence of a pertinent trait of character of victim of the crime offered by accused.”
iv) FRE 412: Sex Offense Cases; Relevance of Alleged Victim’s Past Sexual Behavior or Alleged Sexual Predisposition 

(1) (a) Generally Inadmissible Evidence: not admissible in any civil or criminal proceeding involving alleged sexual misconduct, except as noted in (b) and (c). 
(i) Evidence proving that alleged victim engaged in other sexual behavior.

(ii) Evidence proving any alleged victim’s sexual predisposition.  

1. This is REGARDLESS of the purpose for which this might be offered—no opinion or reputation evidence.
2. Can’t introduce: manner of speech, mode of dress, and other manner reflecting lifestyle. 

3. Strong 403 offsets: undue consumption of time re rebuttal witnesses

(b) Exceptions

1. In a criminal case, the following evidence is admissible, if otherwise admissible under these rules, (i.e., is relevant, is not hearsay, etc.)
Specific acts evidence concerning the victim’s past is inadmissible UNLESS it falls into 1 of 3 categories:
a. Source of semen or injury: Evidence of specific instances of sexual behavior by V offered to prove that someone other than Δ could be the source of semen, injury, or other physical evidence (scratch marks?).
i. Tend to be highly probative: but may be excluded if doesn’t satisfy 402 or 403: ie if victim recently had sex with someone else, but semen clearly belongs to D, admitting evidence of other sexual contact would be prejudicial than probative
b. Evidence of specific instances of sexual behavior by V with respect to the person accused, offered by the accused to prove consent or by the prosecution.

i. According to Advisory Committee Note, an alleged victim’s statements expressing an intent to have sex w/ accused, or voicing fantasies involving accused, may be considered sexual behavior.

ii. Activity btwn victim and accused has high probative value

c. Evidence the exclusion of which would violate the constitutional rights of d.

i. Evidence of reputation and opinion is rarely admissible ( specific instances seem to ensure that there is no constitutional deprivation in most cases, BUT if evidence is SO crucial and central to Ds defense that to exclude it would violate constitutional rights of due process and confrontation, court will admit it.  

When victim’s intent is in issue, and the alleged victim’s 
reputation was not only known to the def, but also may have 
reasonably affected his views about whether she consented to 
sex.

ii. Constitutional 3 Part Test:
(1) Is the evidence relevant to an issue that is plausibly in dispute?
(2) IS it offered for some purpose other than propensity [ie def’s intent]
(3) Does its probative value outweigh prejudicial impact?
If yes to ALL 3 ( Constitution likely requires admission of the evidence, even over a rape shield statute.
2. IN a civil case, 

a. FRE 412 makes it slightly easier to introduce evidence about the victim’s past sexual behavior in a civil case.

b. Evidence proving the victim’s sexual behavior is admissible IF:

i. It is otherwise admissible under the rules

ii. It’s probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party. [Titlts toward NOT admitting.  

c. Evidence of an alleged victim’s reputation is admissible only if it has been placed in controversy by the alleged victim.  

i. IE V’s reputation can come in only if she raises it, ie that she is chaste

(c) Procedure to determine admissibility. 

(i) A party intending to offer evidence under (b) must:

1. (A) File written motion at least 14 days before trial; Specifically describe evidence and state purpose of introducing it; Court, for good cause, can set a different calendar.

2. (B) Serve motion on all parties and notify V, or her representative.

(ii) When a party seeks to present sexual history evidence under one of the exceptions in 412(b), 412(c) provides for in camera review.

1. This is to protect victim so she has ample opportunity to oppose it and to decide whether to go forward.  
(2) Sexual Conduct that is part of offense ( this is not barred by the rule. 

(3) Substantive Federal Defenses:

(a) Reasonable but mistaken belief in consent ( 4th Circuit held in one case that V’s reputation for sexual conduct, i.e., promiscuity, was admissible because it was part of Δ’s reasonable belief that the woman was consenting. 

(4) Other Rules of Evidence ( 

(a) Hearsay ( evidence of  V’s sexual history will not be admitted if its hearsay, unless there is a proper hearsay exception, regardless of how important it is.

(b) 403 ( may the Court consider harm to the V as well as prejudice to Prosecution when ruling on a 403 objection? Some courts will, some won’t – this is not well settled. 

c) Prior Offenses by Δ (413, 414 and 415)

i) These are the most controversial FRE bc they go completely against the 404 rationale in prohibiting propensity inferences, unless the gov’t believes sex crimes are different.  Further, if def has been previously charged w rape, there is a lot more evidence allowed into the jury—which can inflame them and cause 403 problems.  
ii) FRE 413 Evidence of Similar Crimes in Sexual Assault Cases
(1) (a) Criminal Case ( if d is accused of sexual assault, evidence of his commission of another offense of sexual assault is admissible and may be considered for its bearings on any matter to which it is relevant.  

(i) Even if there is no conviction or charge for the rape, the P can offer evidence/testimony by X that many years ago, D raped X but she never complained to authorities and D was never charged.  This evidence can be used as substantive evidence that D raped V.

(2) (b) Procedure ( if Govt plans to use any such evidence, they have to disclose it to the defense, including statements of witnesses or a summary of the substance of testimony, at least 15 days before trial or when the judge says so.

(3) (c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.

(4) (d) For 413 and 415, “offense of sexual assault” means:

(a) (1) any conduct prescribed by chapter 109A of title 18, USC

(b) (2) contact without consent, between any part of the Δ’s body or an object and the genitals or anus of another person

(c) (3) contact, without consent, between the genitals or anus of Δ and any part of another person’s body

(d) (4) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on another person

(e) (5) an attempt or conspiracy to engage in above described conduct. 

iii) FRE 414 is same as above, child molestation: in a present prosecution for child molestation, the pros may show the def committed previous molestations of children under 14. 
iv) FRE 415 Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation   
(a) Civil case ( If the present case is a civil suit, in which P is seeking damages on the grounds that D has committed sexual assault or child molestation against P, FRE 415 lets P introduce evidence of D’s past crimes of sexual assault or child molestation  
(b) A party who intends to offer evidence under this Rule must disclose it to the party against whom it’ll be offered, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least 15 days before trial or when the court allows for good cause. 
(c)  This rule shall not be construed to limit the admission or consideration of evidence under any other rule. 
v) Propensity Purpose
(1) Allows evidence of prior rapes or child molestations to support a propensity inference by the jury. 
(a) Argument for this exception to the norm is that rapists and child molesters are driven by a perverted psychological compulsion, and that a history of such crimes is consequently a better predictor of the future criminal behavior than a history of other crimes.  

vi) Other Prior Crimes

(1) When proof is difficult and bias is likely (date rape), nonpropensity uses of prior crimes evidence is available to show a common scheme or to negate a defense of mistake or accident.

vii) Countering charges: Move to dismiss count of indictment charging sexual assault on basis that there is insufficient evidence to support an indictment. 

viii) Problems with the rules:

(1) Odd contradictions ( an prior uncharged rape may be used against a d who’s on trial for rape and murder, but a previous murder conviction may not be brought in.  

(2) Requiring courts to admit evidence of Δ’s prior sexual misconduct may increase the tendency for them to let in info about V’s prior sexual conduct. 

(3) No Judge Discretion: Judge doesn’t have discretion to exclude evidence, even under 403.

(4) No time limit 
(5) Juries will overvalue the evidence, and increases the risk that innocent def will be convicted of rape and child molestation.
(6) No Conviction Requirement ( the rules doesn’t require that D was convicted for the prior acts, because any evidence of the commission of such an act is admissible.  Incidents that were never reported to the police may be introduced by testimony of the victom and incidents that ended in acquittal may also be proved.
(7) Interpretation issues
(a) The “is admissible” language suggests that any evidence of prior sexual offenses, including statements during settlement/plea negotiations, hearsay and highly prejudicial evidence that is only modestly probative even though 408, 410, 802 and 403 would otherwise require exclusion.  

(i) No right to rebut the evidence w/ evidence of lawful behavior.
(ii) Reputation and Opinion Testimony
1. Not only is evidence of specific acts of sexual assault/child molestation admissible, but reputation/opinion testimony are also admissible under 405 as exceptions to the propensity rule.  

a. Problems: Unreliability of opinion evidence and hearsay nature of reputation evidence present strong arguments for inadmissibility.  

(b) Prior sex crimes evidence is admissible even beyond a hearsay objection.  Therefore, P could have a witness say, “X told me D raped her 2 yrs ago.”  

(i) HOWEVER, this would violate the Confrontation Clause of the Constitution which allows the right to confront the witness.

HEARSAY

1) Testimonial Triangle 
a) Step 1 ( W makes a statement and the jurors must infer that W really believes what she said (Left leg)
i) Question: Does W really have the belief?
(a) Problems: 
(i) Ambiguity – do jurors and W interpret words the same way? 
(ii) Insincerity – was W trying to deceive the jurors? 
b) Step 2 ( Jurors must infer that W’s belief is not mistake. (Right leg)
i) Question: Does that belief reflect reality? 
(a) Problems: 
(i) Mistake of memory – does W accurately recall the incident?
(ii) Mistake of perception – did W accurately perceive the situation when it happened?
2) Hearsay Dangers:
a) Too many inferences ( when W testifies to something she heard O say outside of the courtroom, the jury is asked to make the following inferences:
i) W heard O say the car is red.
ii) O believed the car was red when he made the statement.
iii) Because O believed the car was red, the car really was red. 
(1) No safeguards ( because O is not in court, we have no idea what he actually saw, heard, or believed; how he relayed the message to W and what his motive was for doing so ( no way to prove the truth of the matter. 
3) Defining Hearsay: an out-of-court statement offered for the truth of the matter asserted. 

a) Hearsay is admissible in admin hearings, and other adjudications outside the courtroom
b) Hearsay rooted in jury system: In bench trials, most hearsay comes in bc judges think know better 
c) FRE 801:

(a) Statement ( A statement is (1) an oral or written assertion; or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.
(b) Declarant ( A “declarant” is a person who makes a statement.
(c) Hearsay ( a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted. 
(2) Out-of-Court ( all statements other than those made by witnesses during the current trial, including the previous statements of W on the stand. 
(a) Includes: statement under oath, statements in earlier trials, and statements made during current trial in judges chambers. 
(3) Truth of the Matter Asserted ( a statement serves this purpose when its relevance to some fact in issue lies not in the fact that the statement was made, nor in some other inference to be drawn from it, but in the conclusion that is justified only if the statement is true.  

(4) Triangle Hypo again ( 

(i) A = making of the statement; B = belief of declarant; C = matter asserted. 

1. If we are only trying to prove A or B, it’s not hearsay. 

(ii) An out-of-court statement is hearsay if, and only if, the inference that the proponent seeks to establish depends upon an affirmative answer to both right and left leg questions. 

d) What may be hearsay 

i) FRE 801(a) ( A statement is (1) an oral or written assertion; or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.
ii) What’s an assertion? An utterance or action is an assertion if:
(1) There is an implicit or explicit claim that some fact or circumstance exists.
(2)  Speaker must intend to make such a claim. 
(a) I.e., if Tim hits himself with a hammer and screams “Ouch,” that’s not an assertion –  no intent. 
(b) But if he noticed an onlooker and thrust his hand forward when he said “ouch” we might assume he was making an assertion to the onlooker that his hand hurt.
(3) The intent itself needs to be considered ( was the intent the same as the purpose for which it is offered at trial? The bookie joint/placing a bet hypo. 
iii) Silence can be hearsay ( this is a statement for purposes of hearsay because the triangle dangers are present ( if we admit into evidence that M was silent in the face of an accusation, jury has to infer what the silence means, i.e., what the truth of the matter is. 
(1) Hearsay if offered for the truth of the matter asserted
(a) “No one complained about slippery floor before,” and therefore no one slipped
(2) Not hearsay if offered to show no notice.  
iv) Assertions implied from other Assertions ( an out-of-court statement offered not for its literal truth but for the truth of some proposition implicit in it, should be considered hearsay so long as the validity of the implicit proposition depends on the existence and accuracy of a belief that the speaker of the actual statement intended to convey. 

(a) If Abel, found shot in the chest, says that Adams killed him, but lives to tell about it, his statement, though offered to show that he believed it to be Adams who shot him, would be hearsay because the truth of the matter is implicit in that statement. 

v) Questions can also be assertions!!! 
vi) Diary: Reading statement recorded in diary is an out of court statement offered to prove truth of matter asserted.
e) Definitional Hearsay Exclusions: 
i) When a statement supports both a permissible non-hearsay inference and a prohibited hearsay inference, the statement is admissible to prove the permissible inference (Subject to 403)

(1) 403 Applies ( when a statement supports both a permissible non-hearsay inference and a prohibited hearsay inference, the statement is admissible to prove the permissible inference, subject to 403. 
ii) Verbal Acts/Legally Significant Words ( out-of-court statements that are not hearsay because the fact that they were spoken or written carries legal consequences. [offered to show said not that true]
(1) Words of offer, acceptance or rejection in K actions

(2) Words of gift, sale or bailment

(3) Words alleged to be defamatory

(4) Words alleged to be deceitful in fraud action.
(5) In many cases, whether or not certain words were written or spoken is the central issue in dispute.  
(a) Contractor said would enter k, woman said would have sex
iii) Verbal Parts of Acts ( when words clarify the meaning of conduct: this is NOT HEARSAY. 
(1) IE bribe: D hands mayor money and says this is for a bribe, its not hearsay bc verbal words were part of the act.
iv) Statements Manifesting Awareness or to Show Effect on Hearer ( (Triangle Factor A ( we only care to show that a statement was made; we don’t care if Δ really believed it, or if it was in fact true). 
(1) The hearsay rule is inapplicable when evidence of the out of court words or actions were offered only to show a statement was made or that it had a certain effect on a listener or observer, rather than to prove truth of matter asserted.
(2) If the statement is introduce to show

(a) Notice/Warning
(b) Imflammatory/Accusatory words
(c) Words of good faith
(d) Claim or defense relies on awareness of a fact
(i) Self Defense: If d is charged with murder, he could testify that before he killed V, V said “I’ll kill you,” 
1. Not Hearsay: Can be used to show the D’s state of mind.  
2. Hearsay: Can’t be introduced to show that was really going to kill
(ii) Negligence: If d before an accident said “My brakes are bad”
1. Not hearsay: If used to show that D had knowledge that bad brakes and subsequent negligence when driving with bad brakes. 

(iii) Consent/Prior Contact w/Rape:

1. Not hearsay: If victim said she knew what room looks like bc evidence that victim was once in D’s room
v) Non-Assertive Conduct

(1) Conduct manifesting consciousness of guilt or fault

(2) Conduct by a 3dP as evidencing their belief as to a party’s condition

(a) Wright case: introducing letters.

vi) States of Mind  ( Not hearsay when a party must prove its mental outlook to illustrate either presence or lack of requisite intent bc jurors are concerned with what the statements imply about speaker’s beliefs, not whether they reflect reality. 
(1) IE: insanity, fear, intent to steal, alienated affections, donative intent

(a) Introducing a client’s statement that “little green Martians are following” him goes to show not that he was really pursued by extraterrestrials, but that he is insane. 

(b) V’s statement that P is the best child is not hearsay if offered to prove V’s belief that P is his favorite child, not the truth of the matter—that p really is best child.

vii) Impeachment ( prior inconsistent statements (i.e., out-of-court statements that would otherwise be hearsay) are admitted to show that W said something else on a different occasion than what he is currently saying on the stand.  Not offered for the truth of the matter asserted but to show inconsistent statement.

viii) Opinion Surveys ( statements generated by opinion surveys typically escape the hearsay objection because they are used to show a belief or state of mind and not the truth of the matter asserted. 

(1) IE: Community opinion that def can’t get a fair trial

ix) Statements by machines and animals

(1) Hearsay rules don’t apply to statements from non-human sources whose evidence cannot be tested by cross-exam and can’t be given under oath. 
(a) IE: video recordings, dog barking

(2) Foundational Requirement ( though hearsay doesn’t apply, you would have to provide some evidence that the machine gives accurate readings, etc., to get this evidence admitted. 
f) Other Hearsay Related Problems 


i) Hearsay vs. Lack of Personal Knowledge ( make sure to differentiate as to whether W is testifying that someone told her something or that she believes something happened in a certain way based on what she heard. 
ii) Multiple Hearsay ( 
(1) 2 levels – double hearsay
(2) More than 2 levels ( multiple hearsay
(a) The problem is that as soon as your get past the 1st level of hearsay, it seems that almost everything you say if for the truth of the matter asserted ( That it is true that Bobby told you that Suzy said that Mary was sleeping around, etc.  Even if you are not trying to say that Mary is easy, you are still saying that what Bobby said is in fact the true statement made by Suzy, etc. 
(3) FRE 805 ( Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules. 
(i) [If all parts can be qualified under their own hearsay exceptions, then it’s all good.]
g) Rationale for Hearsay rule: This evidence was
i) Not given under oath or solemn affirmation

ii) Not subject to cross-examination by opposing counsel to test the perception, memory, veracity, and articulateness of out-of-court declarant upon whose reliability the testimony depends
iii) Lack of proper context and ability to evaluate demeanor. 

VII. EXCEPTIONS TO THE HEARSAY RULE 

1) Definitional Exclusions to the Hearsay Rule: 
a) Judicial Admissions ( admission made in the pleadings or in response to a request for admission under FRCP.   These are binding on a party and may not be controverted, unlike other admissions (see following). 
b) FRE 801(d) ( Statement Which Are Not Hearsay 
i) (1) Prior Statement by witness ( if the declarant testifies under oath and the statement is: 
(a) Inconsistent with his testimony on the stand, and was given under oath subject to penalty of perjury at a trial or hearing or other proceeding or in a deposition
(i) A witness who testifies as to one thing in a deposition and another at trial, can have his previous inconsistent statement introduced as substantive evidence of a fact, if it was said under oath.

1. All other inconsistent statements are admissible solely for impeachment purposes
(b) Consistent with the testimony and is offered to rebut an express or implied charge against him of recent fabrication or improper influence or motive
(c) One of identification of a person made after perceiving the person.  
ii) (2) Admission by party-opponent ( a statement is offered against a party and is:
(a) (A) The party’s own statement, in either an individual or representative capacity
(b) (B) A statement of which the party has manifested an adoption or belief in its truth
(c) (C) A statement by a person authorized by the party to make a statement concerning the subject
(d) (D) A statement by the Party’s agent or servant concerning a matter within the scope of agency or employment, made during the existence of such relationship – [statement by an employee in his employment capacity while employed]. 
(e) (E) A statement by a co-conspirator of a party during the course and in furtherance of the conspiracy. 
(i) If using (C), (D) or (E) need something in addition to statement to verify and establish the requisite relationship.
c) 801(d)(2)(A) Personal Admissions ( statement made by a party [in either representative or iniv capacity] and offered against that party. 
i) This is usually pretty easy, but keep in mind that some admissions are not admissible at trial for other reasons, i.e., they are part of settlement negotiations, etc.  
ii) Those admissions whose probative value is low can be kicked out under FRE 403. 
iii) Where conduct can be hearsay, inference from the admitting party’s conduct must be strong to prove the point anyway – courts will usually not allow one party to prove an essential element of her case solely on the basis of the other party’s conduct. 
iv) Nonverbal conduct
(1) Manifestation of guilt is nonhearsay.  (Flight after crime, attempt to block justice)
v) Ex: D talks to friends about trust fund, then is sued in her capacity as trustee ( not hearsay
vi) Criminal Cases ( admissions may be used against criminal Δs so long as the statements are , as a matter of Constitutional law, otherwise admissible. 
vii) Could rely on this to get in a portion of a statement

(1) However, the other party could then argue that the policies underlying the rule of completeness require admitting the entire statement.  
(2) Then, try to keep out based on saying it was an excited utterance
d) 801(d)(2)(B) Adoptive Admissions ( holds parties responsible for statements they agree with or otherwise assent to in the same way that they are responsible for their own assertions. 
i) Has to be a knowing and voluntary acquiescence
ii) Admission by silence(  (if you really disagreed, would have said something)
(1) Need to show acquiescence to the statement 
(2) However, once Miranda warnings have been given to an arrestee his silence can’t be used against him. 
iii) Death Statement/Certificate

(1) In most jurisdictions this is treated as an adoptive admission, unless it is disclaimed when mailed to insurance company.

e) 801(d)(2)(C) Authorized Admissions ( 
i) If a party has authorized another to speak for her, those admissions will be treated as the party’s own. 
ii) 2 kinds of authorized statements ( admissions, regardless of extent of dissemination 
(1) Those the speaker was authorized to 3rd parties
(2) Those that were to be reported only to the authorizing party or others within a firm. 
iii) Almost any report compiled by a consulting firm would qualify
(1) Exception: Only time a report wouldn’t qualify is if the sole purpose of the report was to find out if the firm was exposed to legal liability, and in that situation, the CEO would direct the consulting company to make the report out JUST for the lawyer.  
iv) Must Corroborate Statement
(1) Must have something to corroborate the contents of statement NOT within the statement to persuade the judge that employment relationship exists.  
v) C/L: didn’t cover internal rvw, inspections, investigations
f) 801(d)(2)(D) Vicarious Admissions of Agents ( A statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship.  
i) Statements by agents are admissible, even if the person is not authorized to speak about the transaction. 
ii) Must corroborate the statement

(1) Must have something to corroborate the contents of statement NOT within the statement to persuade the judge that authority to make statements exists
(a) Under 104(a), in order to admit an agent’s statement as an admission against the principal, the judge must be persuaded by the preponderance of the evidence that at the time the statement was made, the speaker was the principal’s agent and that her statement concerned a matter within the scope of her agency.
(i) Rationale: The agent is often well informed about acts in the course of business, the statements are offered against the er’s interest, and while the employment continues, the ee is not likely to make statements unless they are true
iii) Statements of agents are admissible against the principal where they are made in the agent’s capacity of the principal, 
(1) A truck drivers statement of how an accident happened will be admissible against the D truck company- Gee, I’m sorry I ran that light
iv) In terms of statements made to 3dP, like agent’s spouse, some question about whether the statement was made “during the existence of the relationship” and this hasn’t been resolved at the SC level.”
g) 801(d)(2)(E) Partners & Conspirators ( statements must be made during the course and in furtherance of the conspiracy. 
i) All for one and one for all ( statements made by any member of the conspiracy are admissible against all of them. 
ii) Business partnerships ( Out-of-court statements made by a business partner with be inadmissible against him. 
iii) Charges ( even if conspiracy is not charged and the person is tried individually, testimony of co-conspirators may be admissible if judge makes a preliminary finding that they did in fact belong to one conspiracy. 
iv) 4 requirements:

(a) Declarant and Party Against Whom statement is offered must be members of same conspiracy

(b) Show that both Δ and W were members of the same conspiracy 
(2) Statement was it made during the life of the conspiracy? 
(a) Conspiracies are over either when they have achieved their goal or when they have broken up by arrest.  
(b) If the individual left the conspiracy before it terminated, and his detachment is clear, statements of others will not be admissible against him. 
(c) If someone enters an ongoing conspiracy, he adopts their views, etc. 
(3) Was the statement made in furtherance of the conspiracy? 

(a) Unless withdraw completely from conspiracy, courts will almost always say a statement is in furtherance of conspiracy.  
(b) Most courts say conspiracy ends at point of arrest, and wouldn’t extend to conversation regarding how to get proceeds to 3dP
(4) Must corroborate by a preponderance of the evidence

(a) Existence of conspiracy
(b) Participation by declarant and party against whom offered
h) Privity ( if a person acquires an interest directly from another, statements made by the other person while possessing that interest may be introduced against the acquirer as admissions. 
i) Not in FRE, BUT most likely qualify as statement against interest

ii) Identity of interest  ( the statements of joint tenants or joint owners will be received against each other, but not of tenants in common. 
2) Distinguish Admissions Exclusion from Statements Against Interest

a) Admission Exclusion Broader: 
i) Doesn’t require: unavailability, firsthand knowledge, or that the statement be against interest when made
b) Admissions Exclusion Narrower:
i) Only admissible against the speaker who made the statement or against a person whose relation to the speaker makes her responsible for what the speaker said.  
3) Other Exceptions to the Hearsay Rule- Declarant Availability Immaterial
Remember, (1) Determine whether the evidence is hearsay and (2) Determine whether it falls under an exception to the hearsay rule.
FRE 803 lists 23 types of statements that “are not excluded by the hearsay rule, even though the declarant IS available as a witness.”
a) Present Sense Impressions ( FRE 803(1): a statement describing or explaining an event or condition made while the declarant was perceiving the event or condition or immediately thereafter.  (Spontaneity is usually required!!!)
i) 10 characteristics to evaluate:

(1) Must describe or explain the event or condition

(2) No material time may pass btwn the event perceived and the declarant’s statement about it.
(3) The speaker must have been a percipient witness

(4) Impressions in opinion form are admissible

(5) No corroboration required. 
(a) However, several states do require that present sense impressions be corroborated by someone who saw the event.
(6) The declaration need not directly relate to the principal litigated event
(7) The speaker need not have been a participant in the event

(8) The speaker need not be identified

(9) The speaker need not be shown to have been oathworthy

(10) Present sense impressions are not cumulative (speaker’s present sense impression is not inadmissible simply because the speaker is a witness who testifies to the described event from the stand)

ii) Rationale

(1) The event described SO excited the speaker as to still his reflective capacity, thus reducing the likelihood of fabrication.
(2) Created by drafter’s of the federal rules bc they didn’t think 803(2) made sense.
(3) Since it must be made while perceiving, there are no memory problems—eliminating a major source of concern re admitting hearsay
b) Excited Utterances ( FRE 803(2): a statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition. 

i) Thus, the declarant must be excited at the time of the occurrence and excited by the occurrence.

ii) Oldest exception under the hearsay rule

iii) Three Requirements 

(1) The event giving rise to the statement must be sufficiently startling to eliminate the declarant’s capacity to reflect before speaking

(a) IE: Accidents, injuries, assaults, and other extraordinary events
(b) Not a hard standard, even seeing a newspaper photo will suffice.  If a normal person wouldn’t have thought before speaking.
(c) These statements are inadmissible if there’s indication that W had time to reflect between the event and the statement.
(2) The statement must be made while the declarant is still under the influence of the startling event. 

(a) The shorter the lapse btwn the statement and the exciting event, the more likely that the statement will be admitted.
(b) Courts look to the surrounding circumstances, including the fact that the particular declarant was in fact still under the event’s sway (shock, etc.)
(i) Rule of thumb: Within a half hour, usually admitted, more then an hour, not.  In between- case by case basis.
(ii) Even when the time is short, if the declarant had time to reflect, it is not admissible bc more likely to be colored by motives to deceive.
1. Self serving statements are rarely admissible
(3) The statement must relate to the event.

(a) The declaration need not refer to the event, but it must be related to it. 

iv) Rebutting an Excited Utterance

(1) Speaker is no longer excited
(2) Speaker’s actions btwn the event and the statement suggest an ability to reflect on what happened.  

v) Justification: Excitement stills reflection.  If there is no opportunity btwn the excitement and utterance for reflection, unlikely to be lying.

vi) Criticism: Exactly the conditions when we would expect memory to be most distorted.

vii) Courts Differ when the only evidence that a startling event occurred is the statement of an obviously excited speaker.

(1) Most courts allow the speaker’s excited statement to be used to establish the event, some do not.  

(a) If the statement and surrounding circumstances provide sufficient evidence for a reasonable jury to conclude that the event in question has occurred, the matter should reach the jury.

(2) If not, there should be a directed verdict bc there wouldn’t be enough evidence to carry the party’s burden at trial. 

c) FRE 803(3): Then existing mental, emotional or physical condition 

i) A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), 
(1) but not including a statement of memory or belief to prove the fact remembered or believed 
(a) UNLESS it relates to the execution, revocation, identification or terms of the declarant’s will. 

ii) Statements about Physical Condition
(1) 2 major requirements for condition testimony ( 

(a) Sensation described must be current; 

(b) Statement must be spontaneous (this is usually satisfied by meeting the first prong and by making the statement in the first place, unless there’s evidence of duplicity). 

(2) Both case law and evidence codes generally allow judges discretion to admit self-serving statements and verbal descriptions of physical conditions.
(3) Statements admitted under the exception for bodily condition are usually statements about pain or other bodily feelings.

(a) A statement to a lay person that one’s kidney is infected or appendix inflamed would probably be excluded on personal knowledge or opinion grounds unless offered to show speaker’s pain.

iii) Statements about Mental State ( when state of mind is an issue in the litigation, statements that circumstantially suggest a speaker’s state of mind are not hearsay.

(1) Must reflect speaker’s state of mind while he is making the statement.  

(a) Often, even if the issue was state of mind the day after a statement was made, the statement will be admitted on the theory that without an important intervening event, feelings often persist.

(b) Often, this will be a relevance question, not a hearsay question. 

(c) Courts often admit statements that assert both a feeling and the circumstances that gave rise to the feeling because descriptive statements that accompany assertions of feelings shed light on the strength of the asserted feelings. 

(i) May be prejudicial

(2) Statements that do not directly assert feelings may nonetheless be admissible to show state of mind ( Clarence’s statement that Tom drinks all his money away can be used to show that C did not intend to leave his money to T. 

(a) Courts also frequently admit descriptive statements that are attached to state of mind expression ( because these can frequently be highly prejudicial, judge has a lot of discretion ( 403!!! 

(3) Past Events

(a) The state of mind exception to the hearsay rule does not apply to statements of memory to belief about past actions or events. [written recollections are hearsay]
(i) Exception: Execution of a Will
1. A person’s statements relating to his own will are generally allowed, even if they are statements of memory or belief offered to prove the fact remembered or believed- because there is a great need for this exception.
(4) On Appeal

(a) Affirmance on appeal is likely when: the trial judge has instructed the jury that it may not use the statements to prove the truth of any other assertions except for state of mind
(b) Reversal likely when: so much other evidence tends to prove the relevant state of mind that it appears the purpose of introducing the declaration was to suggest the truth of the otherwise inadmissible hearsay.
iv) Using Mental State To Show Consistent Behavior ( when statements asserting state of mind are offered to show behavior consistent with that state of mind. 

(1) 2 situations:
(a) Existing state of mind used to show the behavior that caused it
(i) The Court precedent on this is contradictory:

1. Shepard v. US ( wife’s dying statement that the husband poisoned her not admissible: too prejudicial? Federal Standard ( statements of memory or belief not admissible to prove the fact remembered or believed.

2. BUT in People v. Merkouris (CA):  declarations that Δ had threatened others evidence of fear, not necessarily intent to kill.

(b) Prove that speaker has taken some action consistent with her state of mind (intent)
(i) Intending to walk in the woods with A could be used to show did, in fact, walk in woods with A. Mutual Life Insurance Co. v. Hillmon
(ii) Federal courts disagree on whether the statement could be used to prove that the A was actually with declarant.

v) Justification for Exception

(1) There is no perception problem bc the declarant is in the best position to determine his feelings.
(2) Memory problem isn’t an issue bc its declarant’s “then existing state”

d) FRE 803(4) Statements made for purpose of medical diagnosis or treatment
(1) When made to a physician or other person in order to secure medical treatment ( Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment. 

(a) Bc treatment and diagnosis are so intertwined, 803(4) applies to both.

(b) Departure from c/l when these hearsay statements were only admissible for purposes of obtaining medical treatment, not diagnosis.
(2) Person’s statement that he is in pain may be used to prove that he really was in pain.  

(a) Because a patient knows his statements will be relied upon by a doctor, those statements are generally admissible for the truth of the matter

(b) Past pain/symptoms or past events/possible causes giving rise to the symptoms are all admissible under this exception

(i) However, statements of fault are not admissible [ie I injured myself in an accident and it was B’s fault]

(c) Many courts allow statements of prior symptoms if made to secure treatment for the cause of illness or injury. 

(d) Statements made by 3dP are admissible for the purposes of getting treatment/diagnosis, thus parents statement that Jonny cut himself in a bicycle accident is admissible.  
(3) Various ppl may provide medical diagnosis and treatment
(a) MDs, acupuncturists, chiropractors, child’s parents, nurses, orderlies

(b) Covers drs who are solely testifying, not just one who gave treatment. [diff from c/l]

(c) Physical Therapists and Faith Healers

(i) Most judges will keep out statements, despite that the patient is likely telling them the truth to obtain treatment/diagnosis.  

e) Recorded Recollections  ( FRE 803(5): Used when “Witness doesn’t have sufficient recollection to provide a full and accurate description.  However, witness must testify that she has sufficient recollection of statement to say it was accurate at the time she made it and the jury may be allowed to treat this recorded recollection as if it were courtroom testimony” (memo may be read into evidence but not received as an exhibit unless offered by the adverse party). 
i) Requirements

(1) The record must relate to something the witness once knew first hand knowledge
(2) Impaired Recollection: The witness’s memory of the event at the time of trial is impaired in some way- maybe by time elapsing, etc.
(3) Record was made or adopted by witness when the matter was fresh in his memory- so several days later might be o.k.
(4) Accuracy When Written: The witness at trial must testify as to the accuracy of the record when made.  
(a) The witness must testify that:
(i) He remembers making an accurate recording of the event in question although he no longer remembers the facts OR
(ii) Although he no longer remembers the situation, he is confident that he would not have written or adopted some description of the facts unless that description truly described her observations at the time.
(b) Checking Report for Accuracy

(i) If the witness checked the report for accuracy, the account will be admitted as the witness’s recorded recollections as long as the other conditions are met
(ii) If the witness didn’t check transcript for accuracy, both witness and transcriber would have to testify ( 
1. Transcriber as to accuracy and Witness as to statement made
(c) Tape recordings are allowed under the exception.
ii) Often applies to inventory takers or accident investigators

iii) Cross-Examination: Although witness is available for cross-examination, it will be ineffective bc of lack of memory.
iv) Justification

(1) Little danger that the witness’s words will be reported incorrectly.
(2) Judges/Lawyers believe that things in exhibits will have more persuasive effect bc jurors can look at it multiple times.  Drafters didn’t want to create an exception to the hearsay rule that would make a memo more powerful than live testimony.  They wanted it to have roughly equal persuasive power as live testimony.
v) Remember ( Original Document rule

vi) Distinguish btwn Recorded Recollection [803(5)] v. Present Recollection Refreshed [612]

(1) Present Recollection Refreshed [612]: A witness on the stand who has trouble remembering an event may be given a writing, picture etc to aid in his recollection.
(a) He must be willing to testify that he has sufficient recollection of event to be able to provide testimony describing event with aid of memo. [Often used w/ cops and expert witnesses]
(b) Courts are generally more liberal about the circumstances under which documents can be used for this purpose, then in the case of past recollection recorded.

(i) Doesn’t have to be fresh when written

(ii) Can be a reconstruction

(iii) Doesn’t need to be witness’s memo

(c) This is NOT considered hearsay, as the only thing going into testimony is the witness’s present testimony, NOT the document (unless the adverse part wants to introduce it. 

(i) There are no strict requirement for what kind of materials these could be because W purports to be speaking from present recollection.

(d) Decision to use FRE 612 must be made prior to trial

(i) The witness can be cross-examined on what he says (unlike 803(5) where the witness doesn’t remember).  So, you have to be able to testify on cross, and will sound weak if don’t remember anything except what is in the memo.

1. If had tried 803(5) and had said no memory, then switch to 612 saying I do remember, but need refresher, will lose a lot of credibility.

(e) Criticism: If the testimony is very similar to the contents of the document it is iffy as to whether his memory has really been refreshed, or he was just reading.

(f) Availability of writing

(i) If witness uses some writing on the witness stand, it is available to opposing counsel.

1. If witness uses a writing before trial, it is up to the judge whether the opposing party can reference it.  Almost always, the judge will require providing it to the opposing counsel.

f) Business Records – Common Law

i) The Shopbook Rule ( allowed merchants doing business on account to enter books into evidence to prove that D owed money. Many places required additional evidence, such as:

(1) A supplemental oath taken by the merchant as to the justness of accounts

(2) Inspection by the court to determine if the books were fairly kept in the regular course of business

(3) Testimony that the merchant kept honest books

(4) Proof apart from the books that at least some portion of the goods charged to an account had actually been delivered. 

ii) Regularly Kept Records ( admits regularly kept records of business establishments.  

(1) Entries must be original entries made in the routine of a business UNLESS it is not available through no fault of the proponent.  
(2) The entries must have been made upon the personal knowledge of the recorded or of someone reporting to him

(3) The entries must have been made at or near the time of the transaction 

iii) Statutory Reform ( these rules became codified.
iv) Business Duty and Informants ( Johnson v. Lutz - limited the Commonwealth Fund Act; when records are based on statements of informants, they are only admissible if the statement was transmitted as part of a regular business activity. 
v) Regular Course of Business ( Palmer v. Hoffman – actions in the regular course of business have to be typical of entries made systematically or as a matter of routine to record events or occurrences, to reflect transactions with others, or to provide internal controls.  Accident reports did not fit this test for a railroad. Currently, most business records made for proper business purpose will be admitted, even if they are rarely made – don’t have to be routine.  
vi) Opinions in Business Records ( when an opinion is incorporated into a business record, court will examine the nature of the opinion to determine admissibility.  As long as a diagnosis reflects a standard expert judgment based on a set of reasonably objective criteria, it’ll probably be admitted. With expert opinion, the testimony should elucidate the bases of the expert’s reasoning and indicate the way in which different facts affect the expert’s ultimate conclusions. 
vii) Computer Records ( as long as info on which a computer printout is based was entered before the prospect of litigation arose, the fact that the printout is prepared for use in court is ok. 
viii) Absence of an Entry  ( when as a matter of routine an entry in a business record could be expected if an event occurred, lack of entry can be shown as evidence that the event did not occur. 
g) FRE 803(6) (  Records of regularly conducted activity: A memo, report, record, or data compilation, in any form of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memo, etc., all as shown by the testimony of the custodian or other qualified W, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.  The term “business” as used in this paragraph includes business, institutions, association, profession, occupation, and calling of every kind, whether or not conducted for profit. 
i) Tilts toward admission

ii) Requirements
(1) Regular Entries: The entries must be made in the routine of a business

(a) Absence of routine renders records unadmissible under 803(6) ONLY when non-routine nature indicates a lack of trustworthiness.

(2) Knowledge: The record must have been made by, or from information from a person with personal knowledge.

(a) The original source of the information need not be the one that is making the entry.  Thus a clerk that writes down a delivery boys delivery is admissible

(3) Timeliness: Entries made at or near the time of the incident

iii) Broad Def of Business: Need not be for profit [Churches, Hospitals, Schools qualify]

iv) Opinions: the court will be at least as strict as it would be were the opinion given in courtroom testimony, thus if the opinion is duly speculative, a court may not allow.

v) Judge has discretion to say a record isn’t trustworthy. 

(1) If a judge is uneasy to admit a certain kind of evidence in the form of hearsay, he may require arguments on the trustworthiness of the evidence

(a) If valid reason why declarant is unavailable: May allow hearsay

(b) Although opinions of diagnosis are clearly allowed by the rule, in the case of a piece of evidence [likely hospital record] that is prejudicial, obvious opinion, states causes or consequences, the judge may say the record is simply an opinion and refuse to admit it in hearsay form without the opportunity to cross-examine doc to determine the basis of the opinion

vi) Who Testifies?

(1) It is not necessary to call as a witness each person who participated in the making of the record.  All that is required is that there be a witness who knows enough about a particular record keeping process to be able to testify that:

(a) it was the business’s regular practice to make such a record and

(b) the particular record in question was made in the regular course of business on the personal knowledge of the recorder or someone reporting to him

(c) the person with the first hand knowledge was acting in the regular course of the business and

(d) the entries were made at or near the time of the transaction.

(2) Typically this person would be in the record keeping department.

(3) Can also be certified by a written declaration by the record’s custodian or other qualified person, stating that the record meets the requirements fro this exception.

vii) Hospital Records

(1) Generally admissible BUT where hospital records contain information that is totally unrelated to any conceivable treatment or diagnosis, these statements will not be allowed in under the exception.
(a) Ex.  P was crossing the street and an automobile ran into another automobile that was at a standstill, causing that car to hit P.  This would not be admissible to show negligence (though the statement that P was a pedestrian struck by a car would be.
(b) Rule of completeness- if a record with too many holes in it is too confusing, it all comes in.
(c) This is often double hearsay.
(i) Patient ( Dr/Nurse 
1. Often excited utterance 803(2) OR statement for purpose of treatment/diagnosis 803(4) OR circumstantial evidence of state of mind 803(3)
(ii) Dr/Nurse ( Record [Covered by 803(6)]
(2) Hospital Records contain expert opinions, and courts are more strict about these then those received in live trial

(a) Objective Criteria: Where the patients symptoms are objective, and the diagnosis is cut and dry (fracture elbow, appendicitis) almost all courts would allow this in/
(i) But where opinions about causation and recovery, some courts would exclude record, even if they would allow testimony at trial
1. Ex: Diagnosis: substantial lung damage resulting from black lung disease due to poor working conditions.  Almost all would let in the damage, most would let in the black lung disease, but few would allow the working conditions.
2. Patient will never walk again.  This type of prognosis comes in definitely in direct testimony, but sketchy in records.  Objecting party could try to use 803(6) prohibition for untrustworthiness, but this would be tough.
viii) Police Reports

(1) Courts differ on whether police reports may be admitted under the business record rule.

(a) Argument not to admit ( Congress specifically prohibited them under the language of 803(8)B.  

(b) Some courts will admit ( under 803(6) if the police officer appears to be cross examined.

h) FRE 803(7) ( Absence of entry in records 
i) If kept in accordance with the provisions of paragraph 6, and an entry in a business record could be expected if an event occurred, most courts allow the absence of an entry to be shown as evidence of the event’s non-occurrence UNLESS circumstances indicating lack of trustworthiness.  
(1) Note that this would generally not be hearsay- bc failing to make a business record almost never involves an assertive intent.
i) Public Records and Reports ( FRE 803(8): Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth 
i) (A) the activities of the office or agency, or 
(i) An agency’s report of its own activities may be used to show that those activities occurred.  Thus a building inspectors report can be used to show that the building was inspected.
ii) (B) matters observed pursuant to duty imposed by law as to which matter there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or 
(i) Observations of public officials are admissible so long as they were made in the line of duty and there was a duty to report them.
(ii) Does not apply to criminal cases so that Ds aren’t tried on the basis of police reports. However, Δs  can introduce police reports into evidence themselves.
(iii) Civil Proceedings

1. Police reports can be used in civil cases, even when using statements from 3dP who had no duty to report their observations.

2. The observations of public officials are admissible so long as they were made in the line of duty, and there was a duty to report.
a. IRS agent has a duty to report tax issues in his report, NOT drug use
3. If oral report, opponent should argue that it doesn’t fall under 803(8) because an official’s statement is not a statement of an office or agency until it is written down and made a part of the agency’s record.
a. Though not specifically indicated, the legislative history of the Rule proves that all statements, though in any form, have to be in writing.
4. Must be analyzed for trustworthiness prong.
iii) (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the source of information or other circumstances indicate lack of trustworthiness. 
(a) FRE 803(8)(C) What are “factual findings”? ( Beech Aircraft v. Rainey (1988): 
(i) So long as the investigative report is based on factual statements, the conclusions or opinions in the reports are admissible.  
1. However, statements containing legal conclusions, such as negligence should probably not be admitted, 
2. Causation may be if based on facts, so speed from skid marks is o.k.
iv) Criminal Proceedings
(1) Subsection B specifically says that police reports are NOT admissible in criminal cases, however some courts have interpreted this to allow defendants to use them, despite the literal language.
(2) Excludes anything to which Confrontation Clause applies
(3) “Other law enforcement personnel”

(a) Hard to determine, applies to FAA, police reports, justice departments

(4) Routine Police records, such as registered guns, are admissible, just not observations of a crime.
(a) Police records MAY be admitted under business judgment rule if officer is available for cross.  
v) Justification: Assumptions that public records will be reliable bc public officials perform their duties properly and that the records are often necessary bc officials are unlikely to remember what they record.
j) Other Exceptions:

i) FRE 803(9) ( Records of vital statistics

ii) FRE 803(10) ( Absence of public record or entry if rigorously maintained.  Justified on basis of necessity.
iii) FRE 803(11) ( Records of religious organizations: statements of births, deaths, etc., if contained in a regularly kept records of a religious organization. 
(1) Sometimes controversial when the records are expansive [Ie in the case of LDS]

iv) FRE 803(12) ( Marriage, baptismal and similar certificates: statements of fact contained in the certificate that the maker thereof performed the ceremony, etc. 
(1) Applies to religious and secular units

v) FRE 803 (13)( Family records: statements of fact concerning personal or family history contained in family Bibles, genealogies, charts, engravings on rings, family portraits, etc. 
vi) FRE 803 (14) ( Records of documents affecting an interest in property: record of document purporting to establish or affect an interest in property as proof of the content of the original recorded document and its execution and delivery, etc.
(1) Can introduce the document [lease/title] for purposes of proving contents of document and for proving execution/delivery.
vii) FRE 803 (15) ( Statements in documents affecting an interest in property: 
viii) FRE 803 (16) ( Statements in ancient documents: Statements in docs in existence 20 years or more are self-authenticating and admissible over hearsay objection. (See FRE 901(b)(8)).
ix) FRE 803 (17) ( Market, reports, commercial publications

(1) Very Narrow!  Just includes stock values.

x) FRE 803 (18) ( Learned treatises called to the attention of an expert witness when he is on the stand and available to comment
(1) *Perhaps the most important/valuable exception to hearsay rule in a high-stakes case.
(2) Anything that comes in under 803(18), comes in under a hearsay rule exception, so is therefore offered for truth of matter asserted.  [not just to reflect adversely on witness credibility when offered for impeachment purposes]
(a) Under the C/L, would only introduce prior testimony of witnesses as a prior inconsistent statement for impeachment purposes in order to reflect adversely on credibility of witnesses
(3) Requirements

(a) Must be called to attention or relied upon by expert witness
(b) If expert witness recognizes it as reliable, any passage comes in for its truth.
(4) Use of Rule

(a) Own expert witness relies on something and admits for truth.
(b) Court says it will take judicial notice that X is an authoritative work and a reliable description
(c) *** Using opposing expert to establish reliability is very effective.
(i) Look at all of witness’s works, sources cited and prior testimony.  If a piece of work has been cited by opposing expert [even if didn’t relate to expert’s focus], find a passage consistent with your client’s testimony and inconsistent with opposing counsel’s position.
1. If said didn’t cite to it (
a. “refresh memory.  Do you recall writing article?”  “Do you consider article to be reliable?”   “Do you rely on sources you consider to be unreliable?”
i. Mousetrapped into saying work is a reliable authority.  Then atty reads paragraphs inconsistent with what said on stand.
(ii) If can’t go through this process,
1. Flip through witness’s writing
2. Lie and make it appear that did all of it
xi) FRE 803 (19) ( Reputation concerning personal or family history 
(1) 3 ways to find out: family, associates, community
xii) FRE 803 (20) ( Reputation concerning boundaries or general history 
(1) Must arise before controversy
xiii) FRE 803 (21) ( Reputation as to character: reputation of a person’s character among associates or in the community. 
(1) W/o it, we can’t use evidence used most commonly in impeachment purposes [reputation].  Have enlarged c/l by saying can have opinion and reputation evidence as to character.
xiv) FRE 803 (22) ( Judgment of previous conviction: Evidence of a final judgment entered after a trial or upon a plea of guilty, but not upon a  plea of nolo contender, adjudging a person guilty of crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment, but not including, when offered by the Government in a criminal prosecution for purposes other than impeachment, judgments against persons other than the accused. Pendency of appeal may be shown, but doesn’t affect admissibility
(1) When have a criminal trial [important bc require proof beyond reasonable doubt]
(a) When it comes to trying misdemeanors, recognizing that we have a greater potl for error
(b) When it comes to felonies [punishable by prison of 1yr+], every fact that was necessary for jury to find beyond a reasonable doubt can now be proved through judgment of conviction.  This is in recognition of reliability of means of resolving criminal disputes.
(c) Can’t use for impeachment or judgment against other ppl
(i) If we allowed conviction of 3dP to prove factual evidence of case against def, would offend the confrontation clause.
(d) Pendency of appeal may be shown, but doesn’t affect admissibility
xv) FRE 803 (23) ( Judgment as to personal, family, or general history, or boundaries: has to be provable by evidence of reputation as well.
(1) Justification:  Civil judgment just as reliable as 803(19)(20)

4) Hearsay Exceptions conditioned on Unavailability

a) REMEMBER: (1) Determine whether the evidence is hearsay and then (2) Whether it falls under an exception
b) Meaning of Unavailable ( FRE 804(a) “Unavailability as a witness” includes situations in which the declarant:
i) Is Privileged ( is exempted by court ruling on privilege grounds from testifying concerning the subject matter of declarant’s statement 
ii) Persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so

iii) Testifies to a lack of memory of the subject matter of the declarant’s statement [must have COMPLETE lack of memory]
iv) Is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity

v) Is absent from the hearing and the proponent of a statement has been unable to procure the declarant’s attendance (or testimony) by process or other reasonable means. 

A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing W from attending or testifying – i.e., if you killed the witness, you can’t bring in his testimony another way. 

(a) In criminal cases, a hearsay speaker outside the jurisdiction is unavailable for purposes of the Confrontation Clause only if the state makes a good faith effort to get him to trial and fails ( Barber v. Page.

(b) Mancusi v. Stubbs ( it appears that the Confrontation Clause allows a state to establish the unavailability required to introduce prior testimony either by failing in a good faith effort to secure the speaker’s presence, or by showing that the speaker cannot be compelled to be present and that the speaker’s prior testimony was thoroughly tested by cross-exam.

c) Hearsay Exceptions.  The following are not excluded by the hearsay rule IF the def is unavailable as a witness. 

i) Former Testimony  ( FRE 804(b): several categories of evidence are not excluded by the hearsay rule if the declarant is unavailable as W: Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, IF the party against whom the testimony is now offered, or in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross or redirect examination. 

(1) Proving Prior Testimony ( certified transcripts, testimony of an observer who purports to remember what was said in the earlier hearing ( as long as the witness claims to be reporting accurately the substance of what was said, the phrasing of the earlier testimony need not be reproduced. 

(2) Four Requirements
(a) Declarant must be unavailable
(b) Testimony must have been made in a proceeding or hearing and Under Oath [Not specified—but it’s a req.]
(i) Not covered: Affidavits or Statements to Police

(ii) Covered: Prior Trial, Prelim hearing in a crim suit, grand jury investigation, suppression hearing, deposition

(c) The party against whom the evidence is offered (or pii) must have had an opportunity to examine the declarant. 

(i) Opportunity open to debate—not explicitly addressed whether the examination must be done by a lawyer—could have been in small claim’s court

(ii) Opportunity need not have actually engaged in cross-x, just needed an opportunity to do so.


(iii) This could be unfair, because in some situations, like a preliminary hearing, the witnesses are rarely examined, although judges will say there was an opportunity to examine.  

(d) The party against whom the evidence is offered (or pii) must have had a similar motive to examine the declarant.  
(i) Three requirements
1. Similarity of Issues: Not all issues had to be the same, but must be related to the issue in the new case

2. Similarity of Stakes: If large difference in stakes, then the opponent of the testimony has a good chance of convincing the court that it should be excluded for lack of motive.

3. Similarity of Parties: 

a. In a criminal case, the parties must be the same

b. In a civil case, the party opposing the evidence (the predecessor in interest), must have had similar motive

i. Def won’t be alloed to argue that a civil plaintiff was the prosecutor’s predecessor in interest.

(e) Objections to Prior Testimony( objections to the form of questioning had to have been made at the original hearing;  objections as to relevancy or competency of evidence may be asserted here. 

ii) Dying Declarations ( rationalized by idea that someone who’s about to die will not lie.

(1) FRE 804(b)(2) ( Evidence is admissible over hearsay objection in a prosecution for homicide or in a civil action, when the statement is made by declarant while believing that his death was imminent, concerning the cause or circumstances of what the declarant believed to be impending death. 

(a) One of the big problems with this exception ( lack of firsthand knowledge by the dying person.  

(b) The declarant must know, or really believe, that he is about to die, not just that he will die later on.

(i) This is a preliminary fact question for the judge: if he believes that there is enough evidence that the requisite awareness of death existed before allowing it to go to the jury, who may consider the question themselves.

(ii) Speaker’s statement may be offered even if he’s not actually dead—HOWEVER, he must be unavailable as defined in 804(a)

(iii) Police officers will often tell dying ppl they are going to die, so their statements can be used under the hearsay exception

(c) Homicide or Civil Actions
(i) These declarations can ONLY be used in homicide and civil cases, but not non-homicide criminal cases

(ii) Must concern the cause or circumstances of what the declarant believed to be his impending death

1. Declarant doesn’t have to be the victim

a. Thus W’s dying statement, D did this to H and me, can be admissible both in the murder trial for H and the trial for W

(iii) Dying Declarations re motive are weaker, but most courts will allow it.  

1. “Sam wanted to get me out of the way so he could collect on the will.” 

(d) IF this is testimonial, the Confrontation Clause Apples.  However, we don’t know whether dying declarations are excepted under Crawford.

iii) Statements Against Interest ( FRE 804(b)(3): a statement that was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.  

(1) The “Against Interest” Requirement: this is a matter to be determined by the court, not the jury.  Statement must be against interest when made.
(2) To determine whether a statement really is against interest, look at the following:

(a) The context ( facts may determine when something is against interest.

(b) Situation at trial ( a statement may be against interest with respect to certain inferences. 

(c) IF a statement consists of several parts, some of which are self-serving and some of which are disserving, the court usually will either 
(i) Admit the whole thing if the disserving part predominates, and disallow the whole thing if the self-serving part predominates; or 
(ii) Admit only those parts that are disserving.  

(iii) When a single assertion is both self-serving and disserving, the courts can’t admit it in parts, can only either admit the whole or disallow the whole. 

(iv) Neutral statements may be included– court will look at how closely related the neutral portion of is to the disserving statement and at whether there are other indicia of reliability.  

(3) Statements Against “Penal Interests”: the exception applies to statement that implicate a speaker in crimes, but requires the existence of corroborating circumstances that indicate trustworthiness when a statement against penal interest if offered to exculpate an accused. 

(a) Statements that expose the declarant to criminal liability aren’t admissible unless corroborating circumstances

(i) IE Declarant’s motive to lie, declarant’s general character, person who heard statement, how spontaneously it was said

1. Ex: If D is charged with robbery, and X told W “it wasn’t D, it was me.”  W could testify to the statement, if there was evidence that X was near the crime scene and had some connection to it.  If X was in jail when the crime happened, the testimony will not be allowed.
(ii) Prosecution’s Use:  Often use one suspects confession against a second suspect, where the confession implicates both.  
1. Although the corroborating circumstances exception does not explicitly apply in this situation, courts are skeptical and will often exclude the testimony as unreliable, particularly when the declarant/confessor is attempting to shift the blame or curry favor with the prosecution
a. Ds attorney will have lot of leeway introducing bias evidence.
b. Also, the prosecution may run into constitutional problems with the confrontation clause when introducing culpatory evidence by a declarant against a criminal D.
(iii) Corroboration Requirement Protects

1. Procured Confessor

2. Compulsive Confessor

(4) Statement against Pecuniary Interest

(a) Acknowledging debt to 3dP

(b) Opening one up to child support/alimony

(c) Civil Liability

(i) Libel Claim

1. Is it being offered to prove truth of matter asserted?

a. Yes (Hearsay

i. Against Interest to Admit Truth? ( Yes, gets in under 804(b)(3)

b. No( Not hearsay.  Consider whether it simply being offered to prove reasonableness of belief in defense of a libel action.  

(5) Statements Against “Social Interests”: this is only applicable in some places, not mandated under FRE.  
(a) Where statement against social interests are not authorized, court sometimes find that they have legal implications that make them admissible on traditional pecuniary grounds, 
(i) i.e., man’s statement that he fathered a child out of wedlock would come in not because it’s disgraceful to do so, but because it might open him up to financial liability.  [Contra as not against self-interest: Man bragging he had sex and impregnated; Men claiming to father Anna Nicole’s Child]
(6) Collateral Statements

(a) FRE 804b3 does not allow admission of non-self-inculpatory statements, even if they are made within a broader narrative that is generally self-inculpatory.
(7) Rebutting Claim Against Self-Interest
(a) Statement isn’t SO FAR against interest that a person wouldn’t make it unless believed it to be true.
(8) Distinguished from Admissions: most common alternative to “statement against interest” is the admission exclusion ( but admissions (1) doesn’t require unavailability of the declarant; 2) admissions can only be declarant is a party [or closely related]  
(a) Practical use of interest exception is to use it when the declarant isn’t the opposing party.  

iv) Statements of Pedigree: FRE 804(b)(4) ( (A) A statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or (B) a statement concerning the foregoing matters and death also, of another person, if the declarant was related to the other by blood, adoption or marriage or was so intimately associated with the other’s family as to be likely to have accurate information concerning the matter declared.  

(a) Statements need not be based on 1st hand knowledge.

(b) Overlaps with FRE 803(19) – when the statements regarding the above facts are so numerous as to constitute a reputation in the community, the declarant no longer needs to be unavailable, and the family history fact may be established by anyone familiar with that reputation. 

v) Residual Exception: Covered by FRE 807

vi) Forefeiture by Wrongdoing ( FRE 804(B)(6): a statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness. [Basically, if you knocked off the witness (or threatened his life to the point where he refuses to testify), his statement will still be allowed against you]. 

(a) Akin to Adoptive Admissions ( some courts had already held that if a party tampers with the witness in any way, they are thereby admitting that the statements have truthful value and thus adopt W’s testimony. 

(b) Is the statement admissible?

(i) Judge must determine, under 104a, whether the party caused the unavailability using the preponderance of the evidence standard under 104b.
1. If so, the evidence is admissible.  
d) FRE 806 Impeaching a Hearsay Speaker (  “When a hearsay statement or a statement defined in FRE 801(d)(2)(C), (D) or (E) has been admitted into evidence, 
i) the credibility of the declarant may be attacked, and if attacked may be supported by any statement that would be admissible if declarant had testified as a live witness.  
ii) Evidence of a statement or conduct by the declarant at any time, inconsistent with the declarant’s hearsay statement, is not subject to any requirement that the declarant may have been afforded an opportunity to deny or explain.
iii) If a party against whom a hearsay statement was admitted, calls the declarant as a witness, the party is entitled to examine the declarant on the statement as if under cross-examination. [even though called the witness]”

(1) Any inconsistent statements may be challenged without foundational requirements.  If a party against whom W’s hearsay was admitted calls him to testify on direct, the party can treat W as if on cross-exam. 

(2) Ex: Declarant is a criminal turned states witness who has charges pending.  D’s attorney can argue declarant has a motive to lie to receive favorable treatment from the state, without Declarant having a chance to respond, if the other requirements for bias evidence are met: if the declarant was a live witness and, if she was biased at the time the statement was made

(3) Potential Statements to Impeach

(a) Witnesses may testify to a hearsay speakers biases, inability to observe, and bad reputation for truth and veracity.
(4) Opportunity to Cross-Examine Hearsay Speakers not often used

(a) Litigants will seldom have investigated hearsay speakers with the thoroughness that they might have investigated key witnesses, and not knowing what a person might say, it is dangerous to call him even for impeachment purposes.

(5) However, if the Declarant is a joint D, and Declarant’s statements against 2nd Def are sought to be brought in through hearsay.  
(a) If the evidence was admissible if the declarant had given live testimony,

(i) Problems with Joint-Trial:

1. Declarant (gave statement): Will argue that taking away choice of whether to testify, and I availed myself of the 5thA right against self-incrimination.  Drafters INTENDED that I had the choice (1) to decide to testify and have evidence admitted against me or (2) not testify and not to have evidence admitted against me.

2. Defendant (statement offered against):  If you don’t let me offer this impeaching evidence, then you are violating my confrontation clause rights.

(ii) Therefore, should move to separate the trials and introduce the impeachment evidence at a separate trial.  
(6) Rationale for Rule

(a) For purposes of impeachment and pot’l rehabilitation a declarant is indistinguishable from a witness.  
(i) If admit statement of someone who doesn’t appear as a witness, surely the opponent of the statement should have as much opportunity to introduce evidence that it isn’t true/accurate.  
(ii) The proponent should have as much opportunity to rehabilitate as if it were provided live.
(7) C/L: Impeachment required the cross-examiner to point the witness to the inconsistent statement before bringing in extrinsic evidence, but you can’t do that if the speaker is unavailable.  However, most states don’t impose foundational requirements even if the speaker is available.

e) FRE 807 Residual Exception ( A statement not specifically covered by 803 or 804 but having equivalent circumstantial guarantees of trustworthiness is not excluded by the hearsay rule if the court determines that:
i) (A)  the statement is offered as evidence of a material fact, and

ii) (B) the statements is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable means, and

iii) (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence. 

iv) HOWEVER, to secure admission of the statement, proponent of the evidence must make known to the adverse party sufficiently in advance of the trial or hearing to provide adverse party with a fair opportunity to prepare to meet it, the proponents intention to offer the statement and its particulars, including the name and address of declarant. 

(1) Unavailability is not a prerequisite under 807 but it will often be required.

(a) This rule has most frequently been used in child abuse cases, when the child is available but it was decided not to let him testify. 

(b) In criminal cases, (Idaho v. Wright) SCOTUS has held that the Court must look not to corroborating evidence, but whether the circumstances surrounding the making of the statement made the speaker particularly worthy of belief. 

(2) Judge must determine that the hearsay statement meets 5 Requirements

(a) The judge determines whether it meets the reqs by conducting a mini-trial on the evidence as permitted by 104, which allows him to consider potentially inadmissible evidence.
(i) Must be as trustworthy as other evidence allowed in under the exceptions, despite the fact that it does not fit neatly into one exception
a. Judge’s Wiggle Room: 
i. 803/804 exceptions have drastically varying degrees of trustworthiness (IE Present Sense Impressions / Business Records v. Excited Utterances)
b. Unsuccessful “Near Miss”Argument: Commonly invoked when a statement is just outside the boundary of the criteria of a hearsay exception.
i. Standard Response: Usually a losing argument if competent opposing counsel bc obviously doesn’t meet requirements drafters intended for admissibility
ii. IE: Can’t use the residual exception to squeeze in evidence that Congress specifically did not admit under another rule, like dying declarations in an armed robbery case, when they are specifically only used in civil or homicide cases.
c. More Successful “Multiple Near Miss” Argument: 
i. Almost fits into a few different exceptions, so if multiply trustworthiness of each near miss ( Argue very trustworthy
(ii) Must be evidence of a material fact [outcome determinative]
(iii) More probative then an other evidence available on the point- this generally means that the declarant is unavailable for the residual exception to apply
(iv) Interests of justice (basically just fluff)
(v) Notice: the proponent must give sufficient notice of the content and particulars of the statement, prior to trial/hearing
PRIVILEGES

· Privileges Generally

· A privilege is the right to prevent the disclosure in evidence of a confidential communication or other protected info
· Applied in all legal proceedings: depos, administrative hearings, court, etc. , whereas the other FRE’s apply only at trial/in the courtroom.
· FRE 501 is the only federal rule that addresses privileges it states that in federal court where the federal law is applied (excluding civil actions that are applying state law) privilege is determined with reference to the Federal Common Law.
· This authorizes the Federal Courts to develop substantive federal common law.
· State law determines whether privilege applies, bc these are substantive laws that influence forum choices.
· Drafters of the FRE proposed FREs of privileges that Congress didn’t accept, however, the courts treat these proposed rules as very persuasive authority.
· However, when the issue is close, the court is more likely to decide against the privilege.
· Objections when Evidence is Privileged

· When asked about something pot’lly covered by privilege:
· Defense: Hearsay Objection
· Pros: Falls within scope of admission exception
· Judge: Hearsay Objection Overruled
· Defense: Information covered by _______ privilege
Attorney Privileges 

· Attorney Client Privilege

· Applies to confidential communications from client to lawyer (or vice versa)  ***for purposes of obtaining legal advice or services***
· Rationale
· May not suppress much information.
· May be necessary for effective representation of client because facilitates the kind of interview that ensures that nothing is overlooked.  
· Prevents attorneys from constantly being called to testify at trial against the interests of their clients.
· The A/C relationship should be one of loyalty and can be one of fundamental trust
· Society is benefited bc it turns lawyers into law enforcement personnel
· Almost all other privileges protect communications like the A/CL privilege, and can be applied in the same manner.
· Requirements to Invoke the Privilege 
· Lawyer/Attorney requirement: the person seeking the legal services reasonably believes the person is a lawyer, regardless of that person’s actual status.
· Requirement: Legal Services: it can be difficult to determine when legal communication differs from other communication (business, tax, etc.)
· Once you step out of legal advice realm, the privilege no longer applies
· If a client describes her injuries, for the purposes of the lawyer recommending a good doctor, this is not privileged.
· If the lawyer is a tax lawyer and a client hired her to do her tax return, this is not privileged, b/c the courts say this is an accounting function, not legal.
· Requirement: Client: 
· The Client is the privilege holder, not the attorney, so the client may waive the privilege if she wants to.  The attorney is under an ethical obligation to claim the privilege in a client’s absence, a client may waive the privilege despite an attorney’s strong objections.
· Lawyer can invoke privilege on behalf of client
· Lawyer invokes privilege until has an opportunity to discuss with client
· It doesn’t matter if the attorney is being paid.  IF a person goes in for a 5 minute interview seeking legal advice, and the attorney rejects the case, that interview is covered by the A/CL privilege.
· Corporation as Client: Corporation is the client, not the CEO.  Most communication is not privileged.
· Upjohn: Supreme Court scope of privilege for Corporations as Client
· Rejects Control Group Test: only communications covered by the A/CL privilege is btwn those by the corporation control group (CEOS, Officers, etc.) and the attorney.
· Supreme Court REJECTS THIS TEST
· Distorts creation of structure and titles
· Often, important info that needed to be disclosed to attys was possessed uniquely by low-tier ees.
· Supreme Court doesn’t articulate another test (despite emphasizing the problems with the control group test as being too unpredictable) however, does take 5 elements into account when determining whether to apply the privilege:
· (1) Employee Should know that the communication is to be confidential (by the employee to the lawyer or agent of the lawyer)
· (2) Disclosure should reflect corporate policy or be at the insistence of some high level employee (*most corporations will take care of this step by including it in their corporate policy)
· (3) Communication should stem from the need to retain legal advice/services
· (4) The corporation should keep the disclosure confidential, thus not circulating it beyond those with a need to know.
· (5) The communication should relate to a matter within the scope of the employees business duties.
· Be careful that communication is a result of something ee was doing while in scope of duties
· Gov’t often coerces corp to waive privilege and most courts have rejected the conditional or partial waiver doctrine.
· Atty/Client Privilege is fragile.  Gov’t routinely tells corp can do it “easy way” and be recipient of deal or “hard way” invoke atty/client privilege and we’ll destroy you
· CEO tend to waive privilege
·  When atty/client privilege is waived, tendency varies by jurisdiction, but most courts say you have waived the whole thing.  [No “partial” waiver]
· “Thompson Memo”: Fed/Gov’t was successfully pursuing this “death sentence” tactic until “Thompson Memo”: which explicitly urged gov’t to tell biz to waive atty/client privilege or we’ll impose death sentence.
· ABA has been upset about this and recently DOJ withdrew Thompson Memo.
· However, the attitude of most prosecutors is “waive atty/client privilege or I’ll do everything in my power to destroy corp.”
· Corp may try to establish what their worst sentence would be before prosecutor starts to dig past a/c privilege.
· However, most often, upon waiver (1) Corp makes themselves eligible for favorable treatment (2) Pros determine penalty.
· Many courts: Once you step out of business of providing legal advice and services, the privilege no longer applies.
· It is slightly easier for the privilege to attach to outside counsel rather than inhouse, because it is comprehensible/likely that the in-house counsel does more then just legal services.
· Either providing legal services and advice OR gone outside that 
· [tremendous controversy re multi-service firms bc lawyers lose atty/client privilege]
· Part of providing legal services is considering document destruction and retention policies
· To be part of legal services: must consider both pragmatic options [space] and legal consequences [SOL, etc]
· Government as a client: like a corporation, the government is the client, not the president, so his communication is not privileged (unless he is acting as an authorized agent of the government.)
· Requirement: Intended to be a Confidential Communication
· Clients communication to atty must be intended to be confidential
· The presence of bystanders negates the claim that confidentiality was intended.
· Must be a communication (Handing an item to a lawyer and saying its confidential gets you absolutely nothing.)
· Pre-Existing Evidence: 
· Pre-existing things are not communications, and thus not privileged (documents etc.) unless under another privileged (spousal, etc.), although the action of giving the thing COULD be covered.
· Pre-Existing Evidence is BAD, a lawyer should refuse to look at it and brush it off and give NO advice.
· A lawyer can’t do anything that would make it more difficult for a prosecutor to trace evidence.
· Lawyers may acquire physical evidence in 3 ways:
· They may discover it independently of their client’s disclosure.  If they do, no privilege attaches.  Thus if an attorney finds a knife in the murder weapon at her clients house, she could be compelled to testify at trial to describe the knife, and how she found it.
· If the client tells the lawyer where the knife is, or gives the lawyer the knife, then the analysis is different.
· First, as long as a party could have acquired and introduced evidence had the opponent’s attorney not acquired it, the party may acquire and introduce evidence that the opponent gave to her attorney.  Thus if the state could subpoena it from the client (a knife) it can from the attorney as well.

However, the attorney is NOT required to admit 
that he received 
the knife from his client, or found it due to their communication, 
b/c this is privileged and raises 5th issues.  This is not followed 
by all courts, so an attorney may be required to link the 


evidence with the client.
· However, if the evidence is protected from subpoena from the client because of a privilege (documents: spousal, self-incriminating) then the attorney can claim it.
· Generally in all the cases that discuss what attorneys should do with physical evidence given to them by clients in criminal evidence, the attorney may keep the evidence long enough to examine it and then turn it over, quickly if it is contraband (drugs or stolen money).
· Communications that are not privileged:
· Consulting a lawyer to further criminal or fraudulent purposes
· If client’s intent in seeking legal advice or services is to further crime or fraud, all communications are outside scope of privilege.
· Distinguish btwn past [privileged] v. future conduct [not privileged]
· If some questions, establish a “prima facie case” to convince court that client was working in furtherance of fraud.
· Two persons are claiming through the same deceased client, the communications of the deceased to her lawyer are not privileged: PFRE 503d2
· Breach of duty between lawyer or client, if the client sues a lawyer for malpractice, or a lawyer the client for his fee, the communications are not privileged.
· Will only allow enough disclosure to judge to reduce risk that lawyers will use this privilege to blackmail clients.
· Document attested by lawyer: As to a communication relevant to an issue concerning an attested document to which the lawyer is an attesting witness
· Joint Clients: Two clients consult a lawyer jointly about a matter of common interest, there is no privilege should a dispute arise between the two. (Insurance company defending the insured, and then they get into a suit) PFRE 503d
· Ppl not qualified to practice law often do work [ie filling out tax forms]
· Requirement: Confidential Setting:
· Must reasonably believe it to be a confidential setting, Doesn’t mean absolutely no third parties are able to hear, secretaries, paralegals, relatives are o.k.
· If the 3dP’s presence is necessary to effectively render legal services, it’s still confidential.
· Also if the client and the lawyer take reasonable precautions against eavesdropping, but it occurred any way, the privilege will still hold.
· Effect of lawyer disclosing privileged information to 3dP
· Often occurs by accident when privileged info is attached to bottom of papers to be filed
· Circuit Split
· Lawyer doesn’t have power to waive client’s privilege and its unauthorized
· Waives atty client privilege
· In most cases, the privileged communication doesn’t cover the identification, or existence or timing of the meeting
· Therefore, attorneys can usually be made to divulge the identity of their clients, or when they came to visit.
· Sugar Daddy Cases: people who need legal services who are in trouble, but don’t want to disclose their identity in connection with the criminal.  Source of funds could be privileged.  Example: Madame paying an attorney for representing her prostitutes, 
· Prosecutor could force the attorney to divulge the source of his funds.
· Exceptions (only apply when the court is assured of no present/future wrongdoing):
· Bagman Cases: If, in the PAST, the client did something bad, like not pay his taxes, and he comes to the lawyer and says please pay the IRS this money and don’t tell them who I am, the attorney may be able to conceal the client’s i.d. by claiming privilege
· Lawyer operating as a bagman isn’t required to reveal his client’s identity.
· Rationale: Without it, anyone who has been wronged will be unlikely to get their money back.
· WhistleBlower: client may or may not have been involved in criminal activity, and wants to expose the wrongdoing through a lawyer so as to protect himself.
· Rationale: Protects whistleblower from repercussions.
· Impermissible Inferences
· Although the existence and timing of a meeting is not privileged, the police can’t use it to draw inferences as to the nature of the communication.
· If the communication is privileged, then the details of communication are often privileged, ie, murder defense, divorce questions, etc.

Scenario: Prosecutor wants to know when client sought attorney.
· Defense Response: “Relevance + Atty/Client Privilege”
· Pros: Relevant to establish the inference that client sought lawyer at this time bc she was guilty.
· Defense: The only way client can rebut this inference is by disclosing conversation within the scope of atty client privilege.
· Judge: Defense Objection Sustained--A client is entitled to rebut an inference. 
· Privilege is Waived When
· This is especially useful when prosecuting authorities are seeking the lawyer and will give immunity to client.
· A client voluntarily discloses, in a setting where a privilege doesn’t apply, what she said to her attorney, 
· Thus in cross-exam, if the client said that she told her lawyer the light was green, the examining attorney will be able to examine the client in detail about what she told her attorney about the light.  
· This applies to ANY conversation about the light with her attorney, and ANY subsequent legal proceeding and she might find she waived the entire privilege for the whole first meeting.
· A corporation’s management can waive the privilege for their predecessors otherwise protect disclosures to corporate counsel.
· Derivative Suits, the litigants can show good cause why management shouldn’t be allowed to invoke the privilege.
· Some states hold the privilege ends at death, though the lawyer still has an obligation to keep a dead client’s communications confidential unless ordered by a court.
· Distinguish “Confidential Communications” covered by A/C Priv v. “Client Confidence”
· Confidential Communications: Narrowly defined and Stringent Conditions
· Technically, A/C privilege only applies in the context of court proceedings [trials, subpoenas, grand jury]
· Client Confidence
· Ethical Considerations: Anything communicated by a client is a confidence and a lawyer has an ethical duty not to disclose, unless there is a legal duty.
· So, even in a situation where the A/CL doesn’t apply, there still are ethical considerations
· Taking possession of physical evidence gives rise to a legal obligation that overrides the ethical considerations
· Disclosure of a client communication at a cocktail party is not a violation of a privilege, because not in court, but is an ethical violation.
· Neither a def’s 6thA right to counsel nor his right to testify and present a defense is violated if counsel refuses to cooperate when she thinks her client will testify falsely.
· Sanctions: 
· Bar Discipline Committee [Rarely pursued]
· Lose Client ( Reputation ( Career
· Work Product Protection

· Communications from lawyers to clients and other docs prepared by lawyers for purposes of providing legal advice or services are within work product privilege.
· Only applies to information collected in anticipation of litigation – routine legal work is not covered by this. (But what about arguing that this is routinely done in case you get sued?)
· Work-product protection protects what attorneys learn, whether confidentially or not, from all sources.  [A/C protects only that which is learned in direct confidence from the client.]
· Atty is privilege holder
· In case of objective matter, the privilege can be overcome by opposing counsel showing of “substantial need and inability to obtain the equivalent without undue hardship”
· No absolute protection of privilege, 
· but usually, the opposing attorney can learn what you learned from a witness by interviewing the witness, gathering the data, etc., at his own expense.
· If the factual information is intertwined with attn opinion, it will most likely remain privileged.
· Subj opinions of lawyers are absolutely privileged.
· Courts have never explicitly said this but never required it to be turned over
· Even when coming up with memo of law ( table of cases implicitly discloses mental impressions of lawyer who did research on which cases are relevant.
· Should affect how you do routine things
· Verbatim statements from witnesses
· Adv: Can impeach as prior inconsistent statement
· Disadv: Work product rule can be overcome
· Statements for corporate attys
· It is best to summarize the statements of all corporate employees, because although it is hard to determine what employees are subject to the privilege through Upjohn, there communication can be protected through the attorney’s summary, as privileged information
· However, in unevenly matched cases, such as Exxon v. wildlife group, the group can generally argue against the work product privilege but arguing hardship and non-ability to procure the information any other way
· Applies in Criminal as well as Civil Case
·  “Fraud or crime” waiver has been read into this protection ( collection of evidence may not be in furtherance of either of the above.  
· Ethical Issues

· What to do with a Δ’s confession – can you still defend as if there is no confession? 
· ABA standards adopted in 1993 state that:
· When false evidence is offered by a 3rd party, Attn must refuse it, regardless of client’s wishes.
· When it’s offered by a client, Attn must first try to convince him that it should be rejected; if that doesn’t work, take appropriate remedial measures:

· Attempt to withdraw from case

· If not possible, make disclosure to the court ( it is then for the Court to determine what is to be done.

· Perjury by Client: ABA standards take no position on what to do if your client lies or tells you that he intends to lie – this is left ambiguous.  

· Nix v. Whiteside: SCOTUS held that the Δ’s 6th Amendment interest in the confidentiality of communications does not trump the lawyer’s obligation to present truthful evidence.  Rule: Δ has no constitutional claim against an attorney who threatens to reveal his perjury to the court, or to impeach his perjured testimony, even if this effectively prevents Δ from testifying or from telling the kind of persuasive story he might otherwise tell.  

· However, Nix only tells us that there will be no penalty for such behavior by a lawyer ( but it is not mandatory.  

· Balancing of important interests: 

· 1) A/C privilege allows an attorney to elicit info from client by assuring him that he will not be hurt by what he says no matter what the disclosure.

· 2) Lawyer’s obligation to the court (and the public?) may mean that the client’s trust is sometimes betrayed and that the outcome for C is worse than it would have been had he kept quiet.  

HEALTH CARE PROVIDERS

· Doctor-Patient Privilege   
· General Characteristics:

· No Proposed FRE

· The federal drafters said it was weak, b/c people would communicate truthfully with their docs anyway, the information is likely to be truthful, (thus the exceptions to the hearsay rule for the same reason).  Further, this rule is so full of exceptions its virtually useless
· However, most states have some sort of privilege, and thus if state substantive law is applied, then a state rule applies, if fed substantive law, no privilege. In most states, the privilege doesn’t apply criminal matters.

· Example: CA evidence code, text p.915. (no privilege in a criminal proceeding, or when the medical record are in controversy/relate to the controversy)
· Communication between patient and physician, or someone patient reasonably believe to be a physician, in the course of the D/P relationship.
· Patient is someone who consults a physician or submits to an exam to get a diagnosis or treatment of a medical condition. 
· By means which disclose the info to no third party other than those necessary for medical purposes. 
· This includes the diagnosis. 
· 3 main types of cases in which this privilege is invoked:
· Life insurance claims in which the health of the insured at time of policy signing is questioned.
· Tort claims where injured’s physical condition is at issue.
· Testamentary actions, where the mental capacity of testator is questioned. 
· Some differences with A/C:
· P/P will protect Dr.’s observations even if this info is not an actual direct communications --> A/C does not do this. 
· Presence of other people, such as nurses, medical students, etc., usually will not have an effect on the privilege if patient could not easily exclude them.  This also frequently extends to other members of the family who provide support to patient. 
· Psychotherapist-Patient Privilege 

· Jaffee v. Redmond: 
· Issue: Whether the psychotherapist-patient privilege important enough to outweigh the need for probative evidence? 
· Holding: psychotherapist communications are confidential and privileged, and no balancing is required, because predictability is important and privilege should not be conditioned on the later evaluation of a judge. 
· Reasoning: SCOTUS said that FRE 501 allows federal courts to define new privileges by interpreting common law principles in light of “reason and experience.”  Court thought that the privilege facilitates the provision of mental health care, which is of “transcendent importance.”  
· PFRE 504: Psychotherapist-patient Privilege [Currently covered by 501, and therefore, by c/l]
· (a)(1) Patient is a person who consults or is examined or interviewed by a psychotherapist

· (a)(2) A psychotherapist is a person 
· (A) authorized to practice medicine, or reasonably believed by patient to be such, while engaged in diagnosis or treatment of mental or emotional condition, including drug addiction, or 
· (B) licensed or certified as a psychologist under the laws of the state or nation. 
· Fed C/L also extends to LICENSED social workers [Jaffy]

· In the state courts that do extend the privilege to social workers, they need an MSW.
· Argument for extension of privilege: psychotherapists are expensive.
· In states that don’t extend privilege to social worker, often covered by er’s privilege 

· Extension of er’s privilege: In states that allow only psychiatrists or PHD psychologists to claim the privilege, social workers often work as ee of psychiatrists and claim privilege by extension of the er’s privilege.]
· However, should limit who ers are able to extend the privilege to [ie those w/ BA in psych]
· (a)(3) Communication is “confidential” if not intended to be disclosed to third persons other than those present to further patient interest, participating in treatment with patient or necessary for treatment.  
· (b) General Rule of Privilege: patient has the privilege to refuse disclosure to prevent any other person from disclosing his private communications with regard to mental issue. 
· (c) Patient may claim privilege.  PS can only claim privilege on behalf of his patient. 
· (d) Exceptions: 
· 1) communications relevant to hospitalizations; 
· 2) judge-ordered mental examinations; 
· 3) conditions that a party is relying on as part of claim/defense.  [indiv claims insanity or diminished capacity as part of claim/defense]
· Rationale for privilege
· It is desirable for ppl to obtain treatment for mental problems
· The actual existence of the relationship is privileged and won’t be disclosed.
· Psychiatrists will teams w licensed psychologists and MSWs to make it difficult for those unlicensed to obtain privilege.
· Process of psychotherapy is dependent upon complete candor for its efficacy
· Duty to Reveal: under Jaffee, PSs seem to have a duty to reveal serious intention to harm another, and in recent years many courts have put child abuse in the same category. 
Marital Privileges

· Spousal Immunity Privilege (Adverse Testimony Privilege) privilege that protects one spouse from the harmful testimony of another. PFRE 505
· Only applies in criminal proceedings: One spouse can’t be compelled to testify in a manner that would cause the other to be incarcerated.  

· Reasoning: Spouses should be able to confide in each other without running the risk that the other’s testimony will incriminate them.  Also, the privacy and sanctity of marriage are deemed deserving of the privilege. 
· Information need not be a confidential communication

· Privilege held by the testifying spouse, so testifying spouse can waive
· Used to be held by both spouses, but changed by Trammel v. United States bc if one spouse is willing to testify, the relationship is in enough disrepair to not warrant protection.  
· Some courts will consider the voluntariness of a waiver
· State now have incentive with which to tempt spouses to testify in order to secure plea bargains and thus perhaps facilitates the break-up of marriages.
· Law enforcement authorities will threaten wife w/ loss of her children and charges of accessory, abetting, etc to get her to waive this privilege
· Controversial, but permitted practice
· Exceptions
· when the crime is against the wife or a child
· When h&w jointly plan a crime, most jurisdictions provide an exception
· When the privilege might be withheld: if a marriage is a sham, i.e. “green-card” situation; when the marriage is “on the rocks” ( if it’s already on the rocks, there’s nothing for the privilege to preserve.  
· Ends at end of the marriage, or sometimes doesn’t apply if the marriage is on the rocks (b/c of the privilege’s rationale: don’t want to break up the marriage by testimony, BUT SEE
· Ryan, where the  court ordered the wife to testify because their marriage was so strong (40 years) that it would with stand the testimony.
· Marital Communications Privilege: protects the confidential communications between spouses made during marriage.  [No PFRE]
· Privilege is held by both parties [broader than SIP]
· Either party can invoke privilege, neither can unilaterally waive. 
· Applies in civil & crim cases, even if spouses not parties.[broader than SIP: just crim]
· Applies after divorce and death. 
· The more widespread of the two. 
· Will be destroyed by the presence of a third party during the communication.  Exceptions are usually made for children too young to understand. 
· Physical body movements, such as nods and pointing, qualify as communications.  
· A 3dP can assert privilege on behalf of holder, if holder isn’t available to claim it.
· JUST applies to communications—so questioning spouse about possession not privileged
· Rationale: 
· Encourages candor in relationships
· However, it is recognized in all federal courts under FRE 501.  
· Exceptions (as codified in the CA Code):
· Crime or Fraud – if communication was made to plan or commit such crime
· Commitment or similar proceeding – in a proceeding to commit spouse or his property for physical or mental condition. 
· Proceeding to establish competence. 
· Proceedings between spouses:
· Proceeding brought by one spouse by or on behalf of the other spouse
· Proceeding between surviving spouse and a person who claims through deceased spouse 
· Certain criminal proceedings: a) for crime committed against the other spouse or child; b) crime committed at any time against person or property of a third person during commission of crime against other spouse; c) bigamy; d) child neglect or spousal support cases. 
· Juvenile court proceedings
· When d in criminal proceeding waives his privilege by testifying about the communication.  
· Parent-Child Privilege

· This only exists in Minn. and Idaho by statute, and in NY by court decision. Some federal district courts have recognized it, but for all intents and purposes, it does not exist.  
GOVERNMENT PRIVILEGES 

· Executive Privilege: protects the deliberations and opinions of the President and his closest advisors; almost exclusively asserted in debates between President and Congress.
· DC Cir broad definition: An individual’s communication may fall in scope of executive privilege if there is a significant probability that the communication will land on president’s desk at some point. [SC hasn’t adopted and hasn’t rejected DC version]
· Therefore, privilege extends to low levels of the exec branch, especially with pardons
· Rationale: We want prez to receive candid advice
· Privilege isn’t absolute, and its subject to a balancing test
· Courts are reluctant to allow use of this privilege in criminal cases, i.e., Clinton, Nixon.
· When Congress tries to get info, hard for Congress to win bc political costs of showdown is very high.
· Not a separation of powers issue bc special pros is part of exec branch
· Legislative Privilege: protects the speech and debate of legislators on the Congressional floor.  
· State Secrets Privilege: 
· PFRE 509: 
· Governmental secret relating to the national defense or the int’l relations of the United States. 
· Claiming state secret: Head of Department must certify as state secret.
· Overcoming state secret: 
· Defendants often engage in “graymail” and argue that in order to mount an effective defense, they and their lawyers, must have access to certain docs and present it in open court—so think heard whether you really want to prosecute me.
· If a judge is likely to find that there is no state secret, “graymail” results in losing for gov’t when they are moving party, and they will usually only proceed to trial when it’s an important espionage case.
· Judges only infrequently challenge the assertion of privilege by such agencies as the State Department, the Defense Department, and the CIA. 
· However, sometimes (though rarely) the state will have to pay the price, as outline in PFRE 509(e), i.e., when the privilege seriously undercuts a criminal Δ’s constitutional right to present a defense, the case might get thrown out. 
· This ensures, to some extent, that the gov’t will seriously consider asserting the privilege and thus counterbalances judicial temerity in questioning the assertion. 
· In case of secrets of state, the judge upon motion by the govt may permit the govt to make the required showing in the above form (which form? Writing?) in camera. 
· If showing is sustained in camera, the entire govt record is sealed and preserved in court in case of appeal.
· Official Information Privilege: 
· FOIA governs the right of a person to get information from the gov’t.  
· Exempt from disclosure
· Deliberative process exemption: All gov’t officials should be able to receive candid advice so whenever a memo has been provided to govt official recommending a course of action, cover by deliberative process
· Must be pre-decisional
· DOES NOT protect factual info
· Qualified privilege: a litigant who shows sufficient need can get the information; a new administration can waive the privilege.  
· Law Enforcement Files Exemption: Response to Mob Activity
· Personal property of gov’t ees
· Info about critical infrastructure: anything  that would be of use to any terrorist--enacted after 9/11
· Informer Identity Privilege
· Government to refuse to provide the identity of an informer.
· Defendants can overcome the privilege by showing that informant was in position to have evidence that might exculpating the him.
· When an informer is just a tipster, his information/probative value is not worth enough for the Defendant to be able to break his privilege.
· Investigative Files Privilege: protects investigations conducted by gov’t agencies
· This, like the DPP, not limited to the fed gov’t – apply to state and local gov’ts as well
EXPERT EVIDENCE

· FRE 702: If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training or education, may testify thereto in the form of an opinion or otherwise.

· Different from Lay Testimony in FRE 701: Don’t need to be an expert to provide an opinion if it doesn’t require special knowledge, and its helpful to a clear understanding and rationally based

· I. Obtaining and Preparing Expert Witnesses:

· Parties have a lot of discretion in selecting expert witnesses from a large pool and may pick those whose testimony is best suited to them

· Only those expert witnesses and their testimony need be disclosed who will actually testify at trial. 

· Expert witness almost never testify under compulsion.  

· However, “occurrence experts” do often testify in response to subpoenas ( these are professionals who observed some part of a case, such as an emergency room doctor who treated the patient. 

· Expert witnesses are paid witnesses.  [Other side can bring in $ as bias]
· Preparation:  preparation can be much lengthier than regular witnesses because of the financial incentives.  

· Subject to much more wide ranging cross-examination.  

· May be openly attacked by experts on the other side ( thus there is a special need to adequately prepare witness and to anticipate the other side.  

· Cautions: 

· 1) do not force expert to draw conclusion too early, as adequate preparation takes time. 

· 2) be sure to have the expert testify only to the issues on which his testimony helps you ( if there are 2 issues involved, you may want to get different experts for each, depending on their knowledge/approach ( DO NOT open the door to otherwise unavailable lines of cross-exam

· 3) Try to preserve his objectivity while working with him.  

· II. Rules of Evidence that Apply to Expert Testimony
· Qualifications:  while expert witnesses need not have personal knowledge of matter (FRE 602), they must be qualified.  

· FRE 104(a): prelim questions about qualifications are determined by court if opposing party challenges expertise. 

· Standard: “evidence sufficient to support a finding of expertise.”

· Character Evidence Problem: usually additional evidence of expert qualifications is offered so that the jury will give added weight to E’s testimony because of who she is.  
· General character evidence prohibitions do not apply to expert witnesses.  May bolster credibility prior to attack.  
· Reputation evidence on an expert is the same as other witnesses, (opinion, reputation of truthfulness.

· No such thing as certification of an expert.
· Expert Opinion Evidence: Core Issue: the nature of expert opinion testimony.  

· Can only be used if:

· It will assist the trier of fact to decide an issue that is beyond common knowledge.   

· May not testify as to the “Credibility of Witnesses” or “Likelihood of Liability in Criminal or Civil Cases;” nor can they usually testify as to those issues that are within the “jury’s common experience,” such as reliability of eyewitness identification [some courts].

· Ultimate Issue:  FRE 704
· (a) Except as provided in (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.  [Rejects c/l rule that no witness may testify to the ultimate issue bc would be invading province of jury].  
· HOWEVER, most opinions made w/r/t ultimate issue will be objectionable on grounds other than 704a.  Whenever an opinion on the ultimate issue requires expertise in the law [ie negligence claim] the judge will not likely allow it--even if witness is an atty—bc the testimony must “assist the trier of fact” (FRE 702) and a judge will often say that he is the only one who can instruct the jury about the law.  
· (b)  No expert witness may testify conclusively, by opinion or inference, as to whether d did or did not have a mental state that constitutes one of the elements of the crime in a criminal case.

· Prof says: stupid rule—limits language psychiatrists may use. 

· An expert witness may testify that a def was psychotic or delusional or insane at time of crime.  HOWEVER expert can’t testify that the def was “unable to distinguish right from wrong” or “unable to conform his actions to the law” if those mental states are elements of the juris’s defense of insanity or lack of criminal responsibility.

· Bases for Expert Opinion Evidence: unlike lay witnesses, experts may rely on second-hand information. 

· Expert must rely on General Body of specialized knowledge in expert’s field: published tables, reports, established principles, common lore. 

· Expert may rely on other people’s observations of the person or object in question.  

· FRE 703:  Experts may form opinions based on facts or data given to them before the hearing.  These facts and data need not themselves be admitted IF they are of the type reasonably relied upon by experts in the particular field to form opinions.
     -IF expert relied on admissible evidence, the expert can recite all          
      of the information bc it is otherwise admissible     
     -IF expert relies on evidence that is NOT admissible [ok as long 
as experts normally reasonably rely on it] the expert may NOT 
recite those pieces of evidence over the objection of the opposing 
party UNLESS can convince the judge that the otherwise 
inadmissible evidence has “probative value in assisting the jury 
to evaluate the expert's opinion substantially outweighs their  
prejudicial effect.” [reverse 403 test—hard to meet]


Rationale: Proponents would use experts to backdoor the 

    evidence in.
· Hearsay in Expert Testimony, but often admissible: 
· FRE 803(4): Statements made for purposes of medical diagnosis or treatment:

· Experts may make statements that diagnose conditions.

· FRE 803(18): permits reliance on published treatises, periodicals, or pamphlets, on the subject of history, medicine, or other science or art, established by a reliable authority by the testimony or by judicial notice.  These things may be read but may not be admitted as exhibits.  

· Presenting Expert Opinion Evidence: 

· FRE 705: expert may testify in terms of opinion or inference and give reasons therefore without first testifying to the underlying facts or data, unless the court requires otherwise.  The expert may in any event be required to disclose the underlying facts or data on cross-examination.  [even if otherwise inadmissible and proponent couldn’t admit under 703]
· [Change from c/l: experts req’d to provide opinion in certain sequence, and expert first had to recite underlying facts]

· However, questioning lawyers are still allowed to introduce some of the information not personally known to the expert but relied upon for opinion in the form of a hypo. 

· Cross-Examination and Rebuttal: 

· Most important issue: CONTROL!!!

· Scope of permissible questioning is broader with an expert witness.

· More difficult for examiner to control because expert will likely know more about subject.

· Experts are usually experienced witnesses – this can be useful to the side employing them because they can sense traps on cross.

· Usually more charged, less predictable, more messy, and less informative testimony. 

· Impeachment:

· Payment: may be attacked as biased because of the fee – this seems to be frequently done; can be pretty effective. 

· Consistency: expert’s testimony may not be consistent on the same subjects between lectures, writings, etc.  

· Criminal Cases: usually, most evidence is presented by the prosecution because the Δs are frequently too poor to afford experts.  

· Some jurisdictions provide by statute that criminal Δs who are indigent should be allowed to have an expert to rebut the evidence of the prosecution, even at public cost.  In other jurisdictions, courts limit this to psychiatric expertise, to capital cases, or both.  

· III. Special Issues Concerning Expert Testimony on Scientific Issues  [Mainly applicable in torts]
· RULE: Judge has leeway to decide what’s relevant and reliable.  
· (Standard of review is “abuse of discretion”) – General Electric v. Joiner (1997) ( appellate courts have little to no authority to resolve admission of evidence conflicts. 
· United States v. Frye (1923): (The Lie Detector Case) – the General Acceptability Standard that was used for 70 years.
· To be admissible into evidence, the method which serves as the basis for the deduction of testimony must be sufficiently established to have gained general acceptance in the particular field in which it belongs.
· Problem: judges had to make determinations that they weren’t necessarily qualified to make with respect to 1) the field in which a scientific theory belongs; and 2) determining the collective judgment of the scientists in that field. 
· Daubert v. Merrell Dow Pharmaceuticals  (1993): Applies to all scientific testimony, whether novel or not. 
· Under FRE 702, the judge must decide whether the expert is proposing to testify to:
· 1) Scientific knowledge that 2) will assist the trier of fact to understand or determine a fact in issue ( “Whether the reasoning or methodology underlying the testimony is scientifically valid and whether that reasoning or methodology properly can be applied to the facts at issue.”
· Judges have discretion to admit any and all scientific evidence that is relevant and reliable – “gatekeeping role”. 

· FRE are meant to insulate jurors from Junk Science (an irrational source of evidence)

· Jurors are especially susceptible in emotional cases, like here, where babies were deformed.  

· Daubert Factors under FRE 104(a) (These are relevant, though not dispositive, considerations in assessing validity):

· 1) Is the theory or technique testable? [Can the results by duplicated?]

· 2) Has it been tested?

· 3) If the evidence concerns a particular scientific technique, what is its known or potential rate of error?  

· 4) Has the theory or technique been subjected to peer review?

· Ambiguous whether it requires that the methodology or application be subjected to peer review.

· Law Review articles AREN’T peer reviewed.

· 5) Has it been published? 
· 6) General or widespread acceptance of methodology [From Frye]
· 7) Did the witness form an opinion independent from litigation?

· This wasn’t a part of Daubert, but EVERY circuit court has added it to the non-exclusive list of decisional factors. 

· Implication of Daubert: Must focus on “principles and methodology, not the conclusions” of the scientific evidence. 

· Kumko Tire, Ltd. v. Carmichael: “gatekeeping” obligations as set out in Daubert apply to “technical” and “other specialized knowledge” as well as to scientific knowledge. 

· Clarifies that the Daubert factors are neither exclusive nor mandatory.
· Joiner
· Applied Daubert in determining that expert testimony was inadmissible and applied abuse of discretion standard.
· Remaining question: Whether appellate court review methodology of expert or result.
· Most state courts have not adopted the Daubert test. 

· IV. Widespread Dissatisfaction with Current Methods and Possibility of Court-Appointed Experts

· FRE 706: this was a response to the dissatisfaction with the bias and disdain generally directed towards expert witnesses. Proposes use of court-appointed experts:
· (1) An expert may be appointed by the court on motion of a party or on its own motion, after notice.  The court may ask the parties to submit nominations, and may encourage them to agree on the experts to be appointed, but the actual selection is for the court. 
· (2) An appointed expert shall be informed of her duties either by written court order or at a conference with the parties.  The expert shall inform the parties of her findings, and may be called as a witness by the court or by any party.  She will also be available for deposition and subject to cross-exam by any party.
· (3) The court determines an appointed expert’s compensation.  In criminal cases, the expert will be paid from public funds; in civil cases, the court will order the parties to make payments as it sees fit, and the expert’s fee will then be charged as a cost. 
· (4) The court has discretion to the jury of the fact of an expert’s appointment.
· (5) The court’s power to appoint expert witnesses does not limit the parties’ power to call their own.  
· THIS IS RARELY USED!!!
· Problems:
· Court-appointed experts have too much power. They are almost impossible to impeach and their testimony becomes almost dispositive ( does not leave fact finding to jury.  Also, judge will not be impartial ( his own reputation is tied up with who he chose.
· Court-appointed experts are misleading ( no one is truly impartial, so to allow them to project an aura of infallibility is wrong.  
CONFRONTATION CLAUSE

1) When hearsay evidence is offered by prosecutor in a criminal trial, Confrontation clause applies.  

2) Three Parts of the Constitution can trump the state constitution or the FRE.

a) Compulsory Process Clause: any person charged w crime can rely on the power of the cts to compel someone to testify as a means of forcing an otherwise recalcitrant witness to provide exculpatory testimony

i) Issues a subpoena to compel someone to testify

ii) There is an issue if the court doesn’t have juris over indiv.  The pros may make a request of a foreign country to compel someone to come to US.  Generally, if not within juris of courts, that’s it bc foreign countries/juris are typically opposed.

iii) Tends to have effect only in situation were witness is within power of court and court refuses to issue a subpoena

b) Due Process FRE 412

i) When evidence that would be rendered inadmissible would be a violation of fundamenetal fairness not to admit evidence

c) Confrontation Clause

i) Arises in great frequency in spousal abuse situations when the victim doesn’t want to testify in court.  
3) Under Ohio v Roberts (1980): No such thing as a hearsay exception that doesn’t require a showing of unavail of declarant bc confrontation clause required a showing that declarant was unavailable to overcome the Confrontation Clause.

a) Hearsay Evidence was often kept out on the basis that the Confrontation Clause applied when 

i) Declarant was unavailable

ii) Statement had special indicia of trustworthiness.

4) This was the case until Crawford v WA (2004), 

a) It was decided that hearsay offered against a criminal def [both in state and federal] was admissible over a Confrontation Clause objection [even if declarant was unavailable] if it had “indicia of reliabililty” defined as either 

i) falling within “a firmly rooted hearsay exception” or 

(1) 2 schools of thought re what this applies to:

(a) 1st: 

(i) Exceptions that existed at time Constit was drafted in 1789

(b) 2nd: 

(i) 50-100 yrs. 

(ii) Excited Utterance was around at end of 19th Century.

(2) Not firmly rooted: 803(1) Present Sense Impression.

ii) bearing “particularized guarantee of trustworthiness”

(1) An item of evidence is unusually trustworthy

(a) This may cover a present sense impression under 803(1)

(b) It wouldn’t cover excited utterance.

b) The Court held that hearsay that is “testimonial” cannot be admitted against a criminal defendant.  [Response to all scholars] 

i) In a footnote, the Court reserved the question whether dying declarants are admissible even if they are testimonial.  The Court concluded that an in custody interrogation of a witness to a crime was testimonial.

c) Said Ohio v Roberts totally illegit.  If a statement is testimony it can only be admitted in a crim case if the crim def has opportunity to confront/cross.

i) Left unanswered:

(1) What is testimonial?

(2) If not, testimonial, what, if anything applies?

5) In Washington v Davis (2006) [distinguishes btwn testimonial and non/suggests if non-testimonial, Confrontation Clause doesn’t apply] the Court held that 911 conversations involving ongoing emergencies are not testimonial, while conversations for purposes of investigating a past crime are testimonial.

a) In a short sentence in dicta, Scalia wrote that the Confrontation Clause doesn’t apply to non-testimonial evidence.  If that’s true it’s an enormous change in law.  

i) Now, in a criminal case:

(1) Make applicable hearsay exception

(2) Decide if statement is testimonial

(a) Testimonial: 
(i) Statements made to law enforcement outside the context of an on-going emergency.  [911 operators are included in definition of law enforcement authority, FN2 Davis] 
(ii) Statements are testimonial when the circumstances objectively indicate that there is no such ongoing emergency and that the primary purpose of the interrogation is to establish or prove past events potentially relevant to later criminal prosecution.
1. Only statements of this sort cause the declarant to be “a witness within the meaning of the confrontation clause” WA v Davis.
2. Can’t be admitted bc cross-examination is the only means through which it can be tested.  
(b) Non-testimonial: 

(i) Statements made in the course of police interrogation under circumstances objectively indicating that the primary purpose of the interrogation was to enable police assistance to meet an ongoing emergency.  

(ii) Statements not made to law enforcement agents.  

(3) If it is testimonial ( 

(a) doesn’t come in under Crawford and is subject to the confrontation clause.  

(4) If it is non-testimonial( 

(a) Uncertain.  

(b) Davis indicates that the Confrontation Clause doesn’t Ohio v. Roberts doesn’t apply to non-testimonial evidence, and therefore, it isn’t limited by confrontation clause. 

b) Dissent:  Hard to distinguish btwn testimonial and non-testimonial evidence and Ohio v Roberts was better.  

c) Washington v. Davis: is a major reduction in constitutional rights of criminal defendants.  
i) However, some federal judges still say Confrontation Clause does apply to non-testimonial evidence as established in OH v Roberts bc Davis was so vague.  
6) Despite the constitutional right to confront a witness against you in a criminal trial, a prosecutor may argue

i) It is hearsay that fits within a hearsay rule

ii) Should be admitted over objection implementing confrontation clause.  

7) State Hearsay Rules

a) Many states have created exceptions to the hearsay rule pertinent to sex crimes.
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