EVIDENCE OUTLINE
I.
MODE AND ORDER OF PRESENTATION


A.
Introduction



1.
Overview of Jury Trial
a.
The rules of evidence are important in bench trials, but the judge will allow more leeway in bench trials.

b.
Chronology


i.
Pre-trial conference




a.
Motion in limine

i.
Excludes evidence ahead of the time, so that the jury doesn’t hear it.

ii.
If not used, the jury may have to be excused during trial to have a hearing on evidence.






b.
Pre-trial memoranda/briefs







i.
Parties list evidence and objections thereto.







ii.
It encourages settlement but eliminates surprise.

iii.
If you leave something out, you may be precluded from using it.

a.
An exception exists for rebuttal witnesses because a party may not foresee a witness lying.






c.
Motion for summary judgment.

i.
This may get a judge on your side even if it’s unsuccessful.





ii.
Before Trial






a.
Voir dire







i.
Challenging jurors.







ii.
Two types








a.
Challenge for cause








b.
Preemptory challenges









i.
You only get three.









ii.
They may not be based upon race or gender.

iii.
Also, voir dire means any series of questions that develop background information on whether to challenge evidence.





iii.
Trial






a.
P’s Opening
i.
Important for establishing a chronological order for evidence because evidence cannot always be proffered in that way.

ii.
It also molds evidence to P’s theory.

iii.
P cannot argue the law.






b.
D’s Opening







i.
This is optional, and D may wait until P rests.






c.
P’s Case-in-Chief







i.
This is P’s prima facie case.






d.
DV/JML by D







i.
This tests the sufficiency of P’s evidence.






e.
D’s Defense

i.
This is not the first the jury will hear from D because D has already been heard during crosses.






f.
P’s rebuttal






g.
D’s rebuttal






h.
JML

i.
A party must move at this point to preserve the right to make a renewed motion.

ii.
It is almost always denied.






i.
P’s initial closing






j.
D’s closing






k.
P’s final closing






l.
Jury instructions






m.
Jury verdict






n.
Judgment







i.
Judgment may be attacked within 10 days.






o.
Appeal



2.
Rules
a.
Rule 102.  Purpose and Construction
“These rules shall be construed to secure fairness in administration, elimination of unjustifiable expense and delay, and promotion of growth and development of the law of evidence to the end that the truth may be ascertained and proceedings justly determined.”




b.
Rule 611.  Mode and Order of Interrogation and Presentation
“(a) Control by Court.  The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to (1) make the interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment.

“(c) Leading questions.  Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness’ testimony.  Ordinarily leading questions should be permitted on cross-examination.  When a party calls a hostile witness, an adverse party, or a witness identified with an adverse party, interrogation may be by leading questions.”


3.
U.S. v. Reaves, pg. 1



a.
Prosecution for criminal tax fraud.

b.
Both P and D challenged the trial judge’s limitations on the presentation of evidence.

i.
The prosecution wanted to put on extensive evidence of tax returns.

c.
The court noted that the trial court possesses power under 403 to exclude evidence that is a waste of time and under 611 to control the mode and order of presenting evidence.
i.
Courts need to be able to manage their dockets and prevent endless expense and delay.

ii.
Courts cannot rely on attorneys to do this.

d.
The court stated that imposing reasonable time limits is a good method of control.

i.
The entire evidence may be excessive, but no single piece may be irrelevant.

ii.
Counsel can still choose what evidence to present and how to present it.

iii.
The time limits must be reasonable and not arbitrary.

e.
The same trial judge had previously been reversed for attempting to modify the time frame for production of witness statements set by the Jencks Act.


i.
He could not judicially alter a statute through 102, 403, and 611.

f.
Rule 611(a) is not frequently cited, but it is used often to control the presentation of evidence.

g.
Most procedural objections are not codified in the Rules.



4.
Common Procedural Objections



a.
Question calls for a narrative response

i.
A question that is indefinite in scope and that does not allow opposing counsel to anticipate what type of answer will be elicited.
ii.
Also known as “too general,” “indefinite,” or “lacks specificity.”




b.
Nonresponsive

i.
An answer that does not respond to the question asked or goes beyond the question’s scope.

ii.
Also called “narrative” or “volunteered.”

iii.
If the answer is prejudicial, counsel should move to strike and ask the judge to admonish the jury.




c.
Assumes a fact not in evidence





i.
A question that states a fact that has not been established at trial.




d.
Compound question





i.
A question that really asks multiple questions.




e.
Ambiguous

i.
A question that is not clear and specific (e.g., “did you or did you not…”).

ii.
Also called “vague,” “misleading,” “confusing,” and “unintelligible.”




f.
Asked and answered





i.
A question that has already been asked and answered.





ii.
Also called “repetitive.”




g.
Cumulative

i.
The presentation of multiple witnesses or exhibits on the same issue.




h.
Misstatement of the evidence.

a.
A question that inaccurately states evidence or improperly draws inferences.




i.
Argumentative

a.
Usually a rhetorical question that implies something about prior testimony.




j.
Badgering the witness





a.
Intimidation of the witness

b.
Also called “harassing the witness” and “embarrassing the witness.”



5.
Straub v. Reading Co., pg. 9



a.
P sued under FELA for an injury.
b.
At trial, counsel for P used several leading questions, some of which went directly to an element of the cause of action.

c.
The court held that the use of leading questions was grossly improper.  The court thought that P had intended to use leading questions to paint a certain picture for the jury.  The court said that the trial court lost control over the process.

d.
The court also concluded that prejudice and harm resulted.

e.
A leading question is one which suggests the desired answer.


i.
E.g., “Isn’t it true…” or “…, didn’t you?”


ii.
E.g., questions that ask for a yes or no response.

f.
Rule 611(c) is non-mandatory, so the trial court has discretion to permit or prohibit leading questions.

g.
Generally, leading questions cannot be used in direct but may be used in cross.


i.
We want the answer to come from the witness.


ii.
We trust the witness more than the attorney.


iii.
We don’t want improper influence over the witness.


iv.
On cross there is no presumption of cooperation.

v.
However, it may be disallowed on cross if the testimony on direct was favorable to the opposing party or the witness cooperates with opposing counsel.
h.
Exceptions


i.
Necessary to develop testimony

a.
Used for background or preliminary matters or collateral issues.
b.
Also used for child witnesses or others who may have difficulty communicating.

c.
Can use for refreshing recollection.

ii.
Hostile witness

a.
A witness may be declared hostile if he is contemptuous, acts surly, refuses to answer questions, or hedges on answers.

iii.
Adverse party

iv.
Witness identified with an adverse party




a.
Examples





i.
Nurse employed by defendant hospital





ii.
Defendant’s girlfriend.





iii.
NOT – Witness id’d on opposing party’s witness list.

b.
Courts do not have to allow leading questions in this case; they still retain discretion.

c.
This is different from hostile witnesses because here you can lead because of the witness’s position, rather than because of his testimony.


i.
Thus, you can lead from the start.




i.
A judge may throw out testimony is there are abuses.




j.
Hypo





i.
P calls railroad supervisor for D’s corp.






a.
He probably is a witness identified with an adverse party.





ii.
P calls another employee of D’s corp.






a.
If not cooperating, he could be declared hostile.



6.
U.S. v. Mckenna, pg. 14

a.
The trial court prohibited D from using leading questions on cross of a government witness.


i.
D argued that this violated the 6th amendment.

b.
The court affirmed the prohibition.

i.
The court noted the broad discretion granted to trial courts to allow or disallow leading questions.

ii.
Here, the witness did not seem to be difficult.

iii.
D was permitted to elicit any information using non-leading questions.

iv.
Furthermore, D refused to cross-examine the witness.



c.
The court noted that the rule uses the word “ordinarily.”




i.
D did not demonstrate that the prohibition was prejudicial.



d.
One court has prohibited a father from using leading questions in 




examining his son.

B.
Cross-Examination




1.
Rule 611.  Mode and Order of Interrogation and Presentation
“(b) Scope of cross-examination.  Cross-examination should be limited to the subject matter of the direct examination and matters affecting the credibility of the witness.  The court may, in the exercise of discretion, permit inquiry into additional matters as if on direct examination.”



2.
U.S. v. Segal, pg. 17

a.
In a bribery prosecution, the government put on an agent who testified about a conversation.  D wanted to put on the transcript and tapes of the conversation.

i.
P objected on the basis 611(b).

ii.
The trial court sustained the objection.

b.
The appellate court said that the subject matter is what counts, and the subject matter was the meeting.

i.
Because the meeting was brought up, D should have been allowed to present evidence on the meeting, even if it was of a different form.

ii.
It doesn’t matter that D could have presented the evidence in its case.

c.
The court upheld the trial court’s ruling that tapes heard on direct could not be replayed when the transcripts were available.


i.
This is cumulative and a waste of time.


ii.
The court could properly restrict it under 611(a) and 403.


iii.
This is probably a borderline ruling.

d.
If D wanted to ask about a conviction of the agent (P’s witness), it would have been allowed because it goes to credibility.

e.
The advantage of this rule is that it allows P to present his case in his own order.

f.
The disadvantages are that time is spent determining what is within the scope of direct and that a witness may have to be called more than once.

g.
When P introduces new issues on re-direct, D is entitled to re-cross.

h.
However, re-cross is limited to the scope to the scope of re-direct, and credibility cannot be attacked unless it is bolstered on re-direct.

C.
Objections and Proffers



1.
Rule 103.  Rulings on Evidence

“(a) Effect of erroneous ruling.  Error may not be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party is affected, and
(1) Objection. In case the ruling is one admitting evidence, a timely objection or motion to strike appears of record, stating the specific ground of objection, if the specific ground was not apparent from the context; or
(2) Offer of Proof.  In case the ruling is one excluding evidence the substance of the evidence was made known to the court by offer or was apparent from the context within which questions were asked.


Once the court makes a definitive ruling on the record admitting or excluding evidence, either at or before trial, a party need not renew an objection or offer of proof to preserve a claim of error for appeal.
(b) Record of offer and ruling.  The court may add any other or further statement which shows the character of the evidence, the form in which it was offered, the objection made, and the ruling thereon.  It may direct the making of an offer in question and answer form.
(c) Hearing of jury.  In jury cases, proceedings shall be conducted to the extent practicable, so as to prevent inadmissible evidence from being suggested to the jury by any means, such as making statements or offers of proof or asking questions in the hearing of the jury.
(d) Plain error.  Nothing in this rule precludes taking notice of plain errors affecting substantial rights although they were not brought to the attention of the court.


2.
U.S. v. Spriggs, pg. 28

a.
In a drug prosecution, a former detective testified for P as an expert in drug operations and money laundering.

i.
Part of his testimony was based upon hearsay, which was a problem because it violates the 6th amendment right to confront witnesses.

b.
The court allowed it because D did not make a contemporaneous objection, so they could not preserve it for appeal.


i.
D moved to strike, but it was much later in the trial.

c.
The court further held that although the testimony should not have been allowed, it was not plain error.

d.
Sometimes the fact that you object and move to strike negatively affects the jury, and they may still use it in deliberating.


i.
But, if you fail to object, you waive it.

ii.
Also, if the jury asks for the transcript, they won’t see the testimony.

iii.
The appellate court will not consider it.

e.
If you motion in limine to exclude evidence and the court does not rule definitively, then you must renew the objection at trial.

i.
Rule 103(b).

ii.
Also, an objection must be made if the court changes its ruling or the party oversteps it.

f.
However, Luce v. U.S. created an exception.

i.
If a defendant loses a pretrial ruling to exclude impeachment with a prior conviction, he must testify in order to preserve the objection on appeal.

ii.
A contrary rule would allow D to argue on appeal that the ruling kept him from testifying, when he never wanted to testify to begin with.

iii.
Courts have extended Luce to other situations where a pretrial ruling is conditional upon an event happening at trial—the event must happen to preserve the objection for appeal.
iv.
D’s faced with this choice may choose to bring out the prior conviction themselves in order to mitigate the damage.

v.
However, this constitutes a waiver of objection.


a.
Ohler v. U.S.


3.
Plain Error—Rule 103(d)



a.
A court can reverse even if a party fails to timely object.




b.
It must be an egregious error (“affect substantial rights”).

c.
Usually, it consists of improper arguments to the jury, jury misconduct, or highly inflammatory evidence.

d.
The rule is permissive, rather than mandatory.

e.
Three parts to rule (U.S. v. Olano):


i.
Error;


ii.
Plain—clear or obvious;


iii.
Must affect substantial rights.


4.
Harmless Error
a.
In a criminal case, error is considered harmful unless it is beyond a reasonable doubt that it didn’t affect the outcome.


i.
Chapman v. California.


ii.
This only applies to constitutional error.


iii.
A lower standard may be used for nonconstitutional error.
b.
In a civil case, it is harmful unless it is highly probable that it didn’t affect the outcome.

i.
Another standard is that it is harmful unless it is more probable than not that it didn’t affect the outcome.




c.
How to determine?

i.
Look at the other evidence for sufficiency and cumulativeness, and look at the relation between the erroneously ruled evidence and evidence as a whole.

ii.
Existence of curative instructions.

iii.
Importance to counsel in arguments.

iv.
Pervasiveness; how much it was used.

v.
Whether evidence, though improperly admitted for one purpose, was properly admitted for another purpose.
vi.
Whether the trial was long or short.



5.
U.S. v. Wilson, pg. 35




a.
D was convicted of possession with intent to distribute.

i.
At trial, D objected to the introduction of the gun used in the drug transaction on the ground of relevance.

ii.
On appeal, D argued that it should have been excluded under 403.

b.
A gun is relevant to drug possession because it makes it more probable than not that D possessed drugs.
c.
The court held that the error was not preserved for appeal based on 403 since the objection was not made below.

i.
The trial judge never had the opportunity to conduct the balancing, and the opposing counsel never had the chance to correct.

d.
The court also held that this was not plain error because of the plethora of evidence against D.

i.
The court could not conclude that but for the admission of the gun, D probably would have been acquitted.




e.
D must make a specific objection.

i.
D must identify the rule and the argument and state the ground for the objection.




f.
Must indicate:





i.
What you’re objecting to





ii.
Why you’re objecting






a.
Rule






b.
Type of problem

g.
If a judge overrules an objection, an appellate court may affirm the objection on a different ground, because there is no harm to the party.



6.
Owen v. Patton, pg. 38




a.
D received a judgment in a personal injury suit.
i.
The trial court allowed questions by D showing that P’s companions at the time of the battery were now in jail.

b.
The court held that because D failed to object or move to strike, the court could not reverse, even though it found this to be error.
i.
The appellate court cannot know if the appellant consented to the error.
ii.
Plus, it’s not fair for the appellate court to reverse on an issue that the trial court didn’t rule on.



7.
Offer of Proof



a.
Rule 103(a)(2).




b.
Used if the judge excludes evidence that you want to present.



c.
Four ways of making proffer:





i.
Written statement by attorney.





ii.
Written statement by witness.





iii.
Examination of witness outside the presence of the jury.





iv.
Attorney speaks for the evidence.



8.
U.S. v. Winkle, pg. 43




a.
D was convicted of defrauading the government.





i.
D attempted to present evidence that was excluded as hearsay.

b.
The court agreed that the evidence should not have been excluded, but it found no error because D made no offer to proof to show what the testimony would have elicited.

c.
The dissent disagreed and thought that a sufficient proffer was made because D said that he wanted to testify to his version of conversations.

d.
The Supreme Court has held that the proponent of evidence must make known the substance of evidence unless it was apparent from the context.

e.
A pro se litigant is not excused from this requirement.

f.
A cross-examiner may also be required to make an offer of proof, but it depends on the circumstances.



9.
Summary




a.
Objections





i.
Must be made early.





ii.
Must be specific





iii.
Don’t have to renew if court rules definitively on motion in limine.




b.
Offer of Proof





i.
Made by attorney or witness.





ii.
Made in writing or orally.




c.
Appeal

i.
There must be an objection or offer of proof, unless there’s plain error.

ii.
There must be error.


a.
Reviewed under abuse of discretion standard.


b.
Sometimes clearly erroneous standard.

iii.
There must be harm.



a.
Rule 103(a).

b.
Harm is presumed, but it can be overcome if probably not harmful (civil) or beyond a reasonable doubt not harmful (criminal).





iv.
Appellate courts don’t like granting new trials.
II.
FOUNDATIONAL COMPETENCY


A.
Competency



1.
Rules



a.
Common law





i.
Basically the same as today.





ii.
Requirements






a.
Oath;






b.
Perception of something pertinent;






c.
Recollection;






d.
Ability to communicate clearly to fact finder.





iii.
Alternative requirements (from class):






a.
Mental capacity/state;






b.
Narrate clearly;






c.
Oath or affirmation;






d.
Personal knowledge.




b.
Rule 601.  General Rule of Competency
Every person is competent to be a witness except as otherwise provided in these rules.  However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision the competency of a witness shall be determined in accordance with State law.


2.
U.S. v. Bedonie, pg. 51




a.
D’s were convicted of first degree murder.





i.
Several witnesses gave inconsistent testimony.

ii.
D argued that they should be ruled incompetent and thus incapable to testify.




b.
The court says that this goes to credibility, not competency.
c.
Furthermore, the rule allows that every witness is competent unless otherwise provided by a rule.


i.
There is no standard for mental capacity or morality.

ii.
D’s arguments were similar to exclusion because of morality (untrustworthiness).

d.
The only exception is for state law competency rules when state law provides an element of a claim or defense.

i.
E.g., The dead man’s rule, which prohibits testimony about a conversation with a dead man if the witness has an interest in the suit.

a.
Dead man’s statutes are not favored, and thus one is not in the federal rules.

ii.
This rule may require a federal court to determine what state law to apply.

iii.
Another example of state law competency is for expert testimony (although it could be preempted by Rule 702).




e.
Professional responsibility rules may preclude a lawyer from testifying.





i.
And, sometimes a paralegal.

f.
Drug use may prevent a witness from testifying if he cannot meet a minimum level of competency.

i.
Witnesses who have been drinking have been allowed to testify.



3.
Jurors



a.
Rule 606.  Competency of Juror as Witness
(a) At the trial.  A member of the jury may not testify as a witness before that jury in the trial of the case in which the juror is sitting.  If the juror is called so to testify, the opposing party shall be afforded an opportunity to object out of the presence of the jury.

(b) Inquiry into validity of verdict or indictment.  Upon an inquiry into the validity of a verdict or indictment, a juror may not testify as to any matter or statement occurring during the course of the jury’s deliberations or to the effect of anything upon that or any other juror’s mind or emotions as influencing the juror to assent to or dissent from the verdict or indictment or concerning the juror’s mental processes in connection therewith, except that a juror may testify on the question whether extraneous prejudicial information was improperly brought to the jury’s attention or whether any outside influence was improperly brought to bear upon any juror.  Nor may a juror’s affidavit or evidence of any statement by the juror concerning a matter about which the juror would be precluded from testifying be received for these purposes.




b.
Tanner v. U.S., pg. 58





i.
D was convicted of conspiracy to defraud the government.

a.
During trial, several jurors were under the influence of alcohol and drugs.

b.
D attempted to present testimony by jurors on the subject in a post-trial hearing, but the trial court refused to admit it.

c.
D argued that he was denied his 6th amendment right.





ii.
The Supreme Court held that the testimony was properly excluded.

a.
The Court noted that there has long been a policy against using jury testimony to attack a verdict.

b.
The distinction was often one of internal/external influences, based not upon location but upon the nature of the allegation.

c.
Many courts have treated physical or mental incompetence of a juror to be an internal influence.

d.
If the rule were otherwise, the losing party would attack the verdict all the time.  They could always find some evidence of misconduct or incompetency.
e.
Also, the process would not have finality.

f.
Juries would not be as likely to have frank discussions or return unpopular verdicts.

iii.
The Court held that Rule 606(b) included prohibiting testimony on juror intoxication.


a.
The legislative history supports this view.

iv.
Finally, the Court said that if the Rule still allowed the common law exception for “substantial if not wholly conclusive evidence of incompetency,” there was no such showing in this case.
v.
The Court said that D’s right to fair trial before a competent jury is protected by voir dire, reports by jurors during trial, and nonjuror evidence of misconduct.

vi.
Tanner’s arguments:


a.
This is an outside influence.


b.
Common law exception for incompetency.


c.
Lying by a juror during voir dire about drugs.

i.
This gets around the rule because it is not about the deliberative processes.





vii.
P’s arguments:






a.
Jurors fall asleep and get distracted all the time.






b.
The exception may not exist because the rule is specific.






c.
There was not conclusive evidence.

d.
The rule states that jurors may not testify “to the effect of anything upon that,” which covers trial.





viii.
Extraneous prejudicial information or outside influences:






a.
Reading a newspaper article on the case.






b.
Bailiff commenting to the jury.






c.
Bribery of a juror.






d.
Unauthorized juror experiments.






e.
Review of documents not admitted in evidence.






f.
Possibly extreme juror incompetence (Tanner?).





ix.
Circumstances not meeting exception.





a.
Inattentiveness.






b.
Drugs/alcohol.






c.
Ignoring jury instructions.






d.
Improper discussion of party’s insurance.






e.
Compromise verdicts.






f.
Pressure on jurors.

x.
Racial and gender bias probably will come up on voir dire, so either the juror will be struck or will have lied.

a.
Courts have been reluctant to limit hearings to voir dire when there are allegations or racial or gender bias.

xi.
The juror may only testify on what allegedly improper event occurred, not the effect of that event on the juror.

xii.
Courts have allowed inquiry into the intent of a jury to return the verdict that they did.


a.
Courts can then correct clerical errors or other mistakes.



4.
Judges



a.
Rule 605.  Competency of Judge as Witness
The judge presiding at the trial may not testify in that trial as a witness.  No objection need be made in order to preserve the point.




b.
Advisory Committee’s Note





i.
There is only a slight chance that this will happen.





ii.
If it does, there does not need to be an objection.

c.
A court has disallowed the testimony of a clerk on the general policy of this rule.
d.
A case has also been reversed when a judge has viewed the scene of an accident without notice to counsel.


B.
Oaths, Kids, and Personal Knowledge



1.
The Oath



a.
Rule 603.  Oath or Affirmation
Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness’ conscience and impress the witness’ mind with the duty to do so.




b.
Ferguson v. Commissioner of Internal Revenue, pg. 67

i.
P refused to swear or affirm at a hearing on the ground of religious beliefs, and her petition was dismissed.

ii.
The court held that it was error not to let her testify.



a.
She proposed a substitute oath that was satisfactory.


b.
Courts should be accommodating to 1st amendment interests.

c.
An oath is primarily important to emphasize the duty to tell the truth and the penalties of perjury for not doing so.
iii.
Proposed oaths that try to create a loophole or safe harbor for perjury will not be allowed.

iv.
A witness who doesn’t take an oath will not be allowed to testify, but if the testimony is necessary, then the witness may be held in contempt.

v.
Failure to object to a witness who doesn’t take an oath is a waiver.



2.
Children



a.
Capps v. Commonwealth, pg. 72




i.
D was convicted of sodomy.






a.
The victim, a 5½ year old, was allowed to testify.






b.
D argued that it was error to allow the victim to testify.

ii.
The court held that the child was intelligent enough, and knew to tell the truth.

a.
The court said it was for the jury to accept the child’s testimony.

iii.
The court said that it is within the discretion of the trial court to determine the competency of a witness.

iv.
A court will allow a child to testify even if the child doesn’t know the meaning of an oath, as long as the child knows to speak truthfully.

v.
This case demonstrates a minimal standard.

vi.
Most states have a presumption of competency at the age of 10 or 12.

a.
I think children are presumed incompetent at a younger age (6?).

vii.
Some states lower the age that a child can testify in sex abuse cases.





viii.
Some states allow a child to testify in the judge’s chambers.





ix.
If a child has been coached by counsel, it may be easy to bring out.

x.
A child’s statement may be allowed into evidence under exceptions to the hearsay rule.



3.
Mental Capacity



a.
U.S. v. Phibbs, pg. 76

i.
D challenged the testimony of two witnesses on the ground that they were mentally incompetent.

ii.
The court held that the trial court did not abuse its discretion.

a.
The court noted Rule 601’s presumption in favor of competency.

b.
The trial court had not found that they could not understand the oath or were incapable of recalling past events.

iii.
Courts probably have the power to condition testimony on the a witness agreement to take a psychiatric evaluation, but this is rarely if ever used.
iv.
An appellate court has reversed a conviction where a defense witness could not testify on the ground that he had been adjudged criminally insane.

v.
In certain instances, a judge may have to conduct a hearing on the competency of an important witness.



4.
Personal Knowledge



a.
Rule 602.  Lack of Personal Knowledge
A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter.  Evidence to prove personal knowledge may, but need not, consist of the witness’ own testimony.  This rule is subject to the provisions of rule 703, relating to opinion testimony by expert witnesses.



b.
U.S. v. Davis, pg. 78




i.
D was convicted of possessing firearms in interstate commerce.
a.
A police officer gave testimony about the firearms in question.  He had taken them from D and put them in the police property room, which released them to D a few months later.

b.
D challenged that the officer had personal knowledge.





ii.
The court upheld the trial court’s admission of this evidence.

a.
The officer took the guns from D and put them into the police property room.
b.
He further testified that he had personal knowledge that the guns were released to D on a later date.

c.
D never objected to the latter testimony or voir dired the witness on his personal knowledge of this.





iii.
The court noted that this was a close case.

iv.
If the officer had answered that he thought the guns were released to D, it still would be sufficient.

v.
The standard is only evidence sufficient for a jury to conclude that he has personal knowledge.


a.
Sufficiency is not a preponderance.

b.
A reasonable juror must be able to conclude that he has personal knowledge.

c.
It doesn’t matter if the witness is vague about some details.

vi.
Testimony has been excluded when the witness “imagined” that D’s fingerprints were on documents.

vii.
Error has also been found when one police officer testified to the state of mind of another officer, when the first officer was not present.

viii.
Testimony in a drug conviction has been allowed, even though it was partly unbelievable and possibly impaired from drugs.




c.
Gladden v. State, pg. 84.





i.
D was convicted of drunk driving.

a.
A police officer testified that D was drunk while he was driving his car; the officer had past D on the highway.

b.
D argued that this should have been excluded because the officer could not have observed him enough while he was driving.

ii.
The court held that the trial court did not err in admitting the evidence.

a.
Although the officer only had a slight opportunity to observe, he nonetheless had that opportunity and was therefore competent.

b.
The little opportunity to observe should go to the weight of the evidence.

iii.
Unless it is nearly impossible that the witness had perception, the witness can testify.


a.
Courts don’t allow testimony based on sheer speculation.

iv.
Rule 602 does not preclude testimony about a hearsay statement.


5.
Communication




a.
Watson v. State, pg. 110





i.
D was convicted of murder.
a.
The husband of the victim testified, but he was incapacitated from a stroke and had problems communicating.

b.
D argued that he shouldn’t have been allowed to testify.





ii.
The court reversed the convictions.

a.
The court said that the trial judge abused his discretion in letting the witness testify.

b.
The witness could not distinguish between affirmative and negative answers.

c.
The interpreter also should not have been allowed because no one knew if she was interpreting correctly.

iii.
An interpreter is allowed if qualified as an expert and if he takes an oath.

C.
Refreshing Recollection



1.
Memory Refreshed



a.
Rule 612.  Writing Used to Refresh Memory
Except as otherwise provided in criminal proceedings by 18 U.S.C. § 3500, if a witness uses a writing to refresh his memory for the purpose of testifying either;





(1) while testifying, or


(2) before testifying, if the court in its discretion determines it is necessary in the interests of justice, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness.  If it is claimed that the writing contains matters not related to the subject matter of the testimony the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto.  Any portion withheld over objections shall be preserved and made available to the appellate court in the event of an appeal.  If a writing is not produced or delivered pursuant to order under this rule, the court shall make any order justice requires, except that in criminal cases when the prosecution elects not to comply, the order shall be one striking the testimony or, if the court in its discretion determines that the interests of justice so require, declaring a mistrial.



b.
Rule 612 explained

i.
During trial, the adverse party has an absolute right to inspect the writing and introduce it into evidence.

ii.
Before trial, there is no absolute right, and it is left to the discretion of the court.

iii.
This may waive any privileges.




c.
Baker v. State, pg. 90





i.
D was convicted of murder and robbery.

a.
During trial, the judge did not allow D’s counsel to use the report of one office in cross-examining another officer.





ii.
The appellate court held this was error.

a.
The court thought that the trial judge confused present recollection revived and past recollection recorded.

b.
Present recollection revived does not require that the writing be introduced in evidence.
c.
It is only used for a witness to refresh his memory and then testify from that refreshed memory.

d.
The writing does not have to be made by the witness.

e.
The only requirement is that opposing counsel be allowed to view the writing and show it to the jury.



2.
Past Recollection Recorded

a.
Rule 803.  Hearsay Exceptions; Availability of Declarant Immaterial




The following are not excluded by the hearsay rule, even though the declarant is available as a witness:




(5) Recorded recollection.  A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable him to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly.  If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.

b.
Rule 803(5) Explained

i.
Requirements




a.
Personal knowledge at some time




b.
Must not be able to recall now

i.
We would rather have him testify directly from knowledge.

ii.
Plus, attorneys would prepare these all the time.






c.
Must have been made or adopted when fresh in memory.






d.
Made or adopted by the witness.







i.
It can be recorded by someone else.





ii.
E.g., a police report

a.
It can be used if the officer recalls adopting it and knows it was correct at the time he made it.





iii.
Admission

a.
It may be read into evidence but not received as an exhibit, unless offered by the adverse party.

b.
Not all of it may be admissible because of personal knowledge.

c.
Why?



i.
The jury may put disproportionate weight on it.





iv.
Why make a hearsay exception?






a.
It’s probably trustworthy.





v.
Compare recollection refreshed, which is not heard by the jury.

c.
U.S. v. Williams, pg. 96

i.
D was convicted for intentionally cashing government checks with forged endorsements.

a.
Apparently, the only issue was intent.

b.
One witness had adopted a statement that he contradicted during his testimony.





c.
The statement was read by the witness to the jury.
ii.
The court first held that even though the witness didn’t write it, it could be admitted under 803(5) because the witness adopted it by signing it.

iii.
The court then held that the statement was admissible even though the witness recalled part of the conversations.

a.
He had selective memory and could not testify to what the statement was used to show.

b.
He repeatedly testified that the statement was accurate, even if he disputed some of it.
c.
Any of the inconsistencies should have gone to weight.

iv.
Some courts have been flexible about the length of time in which the recollection should be recorded, but others have said that it should be recorded contemporaneously or at least on or about the time.

v.
The witness needs to have signed it and/or attest to its accuracy, but the witness does need to remember what was said.


3.
Hypnosis



a.
People v. Zayas, pg. 104





i.
D was convicted of murder.

a.
A police officer testified that under hypnosis that he recalled the license plate number of a vehicle that was close to D’s license plate number.

ii.
The court noted three possible rules regarding hypnotically refreshed testimony.


a.
Per se admissibility.




i.
This is not followed and is flawed.

ii.
Witnesses are convinced that what was said during hypnosis is correct.

iii.
Jurors thought it was science.

iv.
Hypnotists can suggest things to the witness.






b.
Admissible if procedural safeguards met.

i.
This only adds to the prior problems by forcing the judge to make a complicated determination.

c.
Per se inadmissibility.



i.
This is followed by most courts.



ii.
It is scientifically unreliable.

iii.
The court thus held that hypnotically refreshed testimony is inadmissible.

III.
RELEVANCE AND PREJUDICE

A.
Introduction


1.
Rules



a.
Rule 401.  Definition of “Relevant Evidence”

‘Relevant evidence’ means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.

b.
Rule 402.  Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible




All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority.  Evidence which is not relevant is not admissible.
c.
Rule 403. Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time




Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.



2.
Notes
a.
Materiality is combined into Rule 401, so it no longer has any independent significance.

b.
Circumstantial evidence can be admitted under the rules as long as it is relevant.  However, the relevancy determination is usually harder with circumstantial evidence than with direct evidence.

B.
Any Tendency


1.
U.S. v. Foster, pg. 117




a.
D was convicted of possession with intent to distribute.




i.
During trial, an officer who observed D with the drugs testified.

ii.
D asked the officer if he observed another passenger in the car, but P objected and it was sustained.

iii.
D also asked if the officer had radioed the description of another suspected drug dealer.  P also object and it was sustained.




b.
The court found these rulings to be error.




i.
Both questions sought to elicit relevant evidence.

ii.
If the officer could not identify the person in the back seat, it makes it less likely that he could identify the person in the front seat (allegedly D).

iii.
If he radioed another description at the same time, it would make it more likely that he confused D with the other person.

c.
The evidence does not have to be conclusive; it only needs to have “any tendency” to make a fact more or less likely.


i.
This is an extremely low standard.


ii.
Lower than sufficiency or preponderance.


iii.
Also, there are no degrees of relevancy.

d.
If evidence is too remote, it may be excluded under Rule 403.

e.
Hypo

i.
D asks officer if he punished his daughter recently for drinking in public but he misidentified his daughter.

ii.
This may be relevant because it could go to his perceptive abilities.

iii.
This is conditional relevancy.

iv.
It is governed by Rule 104(b).

v.
The proponent must provide enough proof of the conditional fact that a reasonable juror could believe it.




f.
What happens if a conditional fact isn’t shown later?

i.
Opposing counsel should object and move to strike and ask the judge to admonish the jury.

ii.
There could be a mistrial.

g.
In one case, a court found an abuse of discretion where the judge did not permit the defense to refer to the fact that the prosecution did not introduce certain evidence.



2.
Rule 104(b)

When the relevancy of evidence depends upon a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.

C.
Fact of Consequence


1.
U.S. v. Hall, pg. 121




a.
D was convicted on several drug charges.

i.
A DEA agent testified to several techniques used by the DEA in drug investigations.  He was mainly used to show that the DEA did not always do a controlled buy and seizure.





ii.
D argued that this was irrelevant to the case.




b.
The court held that it was irrelevant.





i.
The testimony did not bear on any of the elements of P’s case.





ii.
It did not relate to a fact “of consequence.”





iii.
He did not relate the testimony to the particular case at all.




c.
The court further held that the error was not harmless.

d.
If D argued that it was important that there was no controlled buy, it may have been relevant.


i.
The court may have gotten it wrong.

e.
The prejudice here may have substantially outweighed probative value.

f.
The substantive law will provide what issues are in dispute and thus what facts are of consequence.


D.
Sources of Authority for Excluding Relevant Evidence



1.
U.S. v. Lowery, pg. 124

a.
D successfully moved to suppress the testimony of co-conspirators who had made plea bargains with the government.

i.
The trial court held that the agreements violated a federal law prohibiting giving anything of value in exchange for testimony.

ii.
The court also held that they violated the Florida Bar Rules of Professional Conduct.




b.
The court first said that they don’t violate the federal law.
i.
Plea bargains have existed for a long time, and no one challenged them until recently, although the law has existed since 1962.

ii.
All other courts who considered the question had upheld plea bargains.

c.
The court also said that the Rules of Professional Conduct could not keep the testimony out.

i.
Federal evidence law, not state law, governs the admissibility of evidence.

ii.
The court did not think that Congress’s recent directive that state rules of conduct apply to federal lawyers meant that plea bargains should be kept out.


a.
Nothing indicated that Congress wanted to achieve that result.


E.
Rule 403 Balancing



1.
McQueeney v. Wilmington Trust Co., pg. 127

a.
P sued for an injury sustained on D’s supertanker and received a large verdict.


i.
P was going to present an eyewitness, and D deposed the witness.


ii.
D believed that P had suborned perjury during the deposition.
iii.
D found out that D had not been aboard the ship when the accident happened and told this information to the judge.

iv.
P immediately withdrew his intent to use the deposition.

v.
D wanted to present the deposition to show that P had suborned perjury, but the trial court denied this.




b.
The court held that the district court abused its discretion.

i.
Clearly the evidence was relevant, since one who suborns perjury is less likely to have a strong or valid claim.


a.
It makes it less likely that P told the truth.

ii.
The court also found that the 403 balance weighed in favor of admitting it.


a.
There is no unfair prejudice.


b.
There will be prejudice but it’s not unfair.




i.
Every contrary evidence is prejudicial.




ii.
It’s not unfair to show that P suborned perjury.

b.
The unfair prejudice or confusion must substantially outweigh the probative value.

c.
The probative value is extremely high.

d.
There would not be any confusion of the jury here.

e.
There must be a particular showing of unfair prejudice.




c.
It is important that the trial court never articulated its balancing.

i.
Because it is reviewed on an abuse of discretion standard, a judge will rarely be reversed as long as he shows that he did some balancing.

ii.
The trial judge has a short time to make a ruling.

iii.
The trial judge sees the witnesses and all the evidence.




d.
The opponent should always attack probative value.

e.
Evidence of destruction of documents can be admissible, but the proponent must make a strong showing that they were destroyed deliberately or at least that the party knew of their relevance and the pending claim.
f.
Rule 403 favors admissibility of evidence.



2.
People of the Territory of Guam v. Shymanovitz, pg. 132




a.
D was convicted of sexual assault and abuse of children.
i.
P introduced testimony on gay pornographic magazines found in D’s house.

ii.
P motioned in limine to admit the evidence because P didn’t want to rest the case on boys’ testimony.

a.
P knew there would be a conflict.




b.
The court first stated that the magazines were not relevant.
i.
The court thought that possession of the magazines would not make it more or less likely that D did the acts.

ii.
The court said that this is more like propensity evidence.

iii.
The court said that there could be bad repercussions if possessing literature describing criminal activity was relevant in a prosecution.

c.
The court said nonetheless that the evidence should have been excluded under 403.


i.
Homosexual material is usually unfairly prejudicial.

ii.
It suggested to the jury that he was gay and might be inclined to deviate from sexual norms by committing the acts charged.

iii.
The jury might be swayed by homophobia or other prejudice or stereotypes.

iv.
The jury may make an irrational decision based upon emotions.



d.
The general rule has been to exclude this type of evidence.





i.
Not just on the basis of 403, also because of freedom of thought.




e.
How-to manuals for making a bomb may be different.

f.
Courts generally should not exclude evidence under the rule because the rule favors admissibility.
g.
Courts should conduct a balancing test on the record.

h.
Courts should leave the credibility of the evidence to the jury.

i.
Courts should analyze the prejudice; it can’t merely be harmful.

E.
Common Applications of 403 Balancing



1.
Consciousness of Guilt



a.
U.S. v. Hankins, pg. 139





i.
D was convicted of armed bank robbery.





a.
After being arrested, D escaped from prison.






b.
P presented evidence relating to the escape during trial.




b.
The court held that the evidence admissible.





i.
The jury could make all four inferences required for escape.

ii.
D tried to offer other reasons why he escaped, but there was still enough evidence to make the inferences.

iii.
The court noted that escape is usually of marginal probative value, and that more testimony than necessary was given on the subject, but it did not constitute an abuse of discretion.




c.
Four inferences are necessary for escape:




i.
From behavior to flight;





ii.
From flight to consciousness of guilt of a crime;

iii.
From consciousness of guilt of a crime to consciousness of guilt of the crime charged;

iv.
From consciousness of guilt of the crime charged to guilt.



2.
Poverty or Wealth



a.
Hall v. Montgomery Ward & Co., pg. 143
i.
P was accused of stealing from D.  P sued D for mental anguish caused by D’s employees.





a.
P presented evidence of D’s assets and net sales.





ii.
The court found that the evidence was properly admitted.

a.
The court noted the rule that when a plaintiff seeks punitive damages, a court may admit evidence on D’s poverty or wealth.






b.
Jurors need the information to assess punitive damages.






c.
The damages must be enough to punish D.

iii.
Usually, a defendant’s poverty is inadmissible to show a motive for stealing.

a.
However, if a significant change in financial status may be probative.



3.
Similar Occurrences



a.
Nachtsheim v. Beech Aircraft Corp., pg. 145
i.
P sued D in a product liability action involving one of D’s aircrafts.

a.
During trial, P’s theory was that the tail of the plane was dysfunctional.

b.
P attempted to present evidence on another accident that took place after this accident.





ii.
The evidence is relevant for the element of causation.
a.
The more often something happens, the more likely it is to have been caused by the same thing.

iii.
The court, however, held that the trial court did not abuse its discretion in excluding the evidence under 403.

a.
The other accident must be substantially similar in order to be admitted.

b.
Evidence of the other accident may confuse the jury.


i.
There is evidence of two accidents on the record.


ii.
D has to explain away the second accident.

c.
It may cause a waste of time or a delay.


i.
It almost takes on its own lawsuit.

d.
It may cause prejudice because the jury may punish D for the other accident.

e.
Here, the court found that they were not substantially similar.

i.
There is no evidence of elevator failure in the other accident.
ii.
There were different degrees of angle of the accidents.

iv.
There is a relaxed similarity requirement for notice because the prior accident should alert the manufacturer to determine the problem.


a.
The details of similarity are not as important.

v.
If you can’t get evidence in for one purpose, you may get it in for another.

a.
Ex. – a tenant wants to show that the landlord left steps in a dangerous condition.

b.
He can’t show subsequent repair to show disrepair.

c.
But, he can show subsequent repair for ownership.

vi.
Demonstrative evidence on how an accident occurred will only be admitted if the conditions in both are very closely identical, which may sometimes be impossible.

vii.
However, demonstrative evidence used to demonstrate general scientific principles must be different from the accident so that the jury is not misled.

viii.
Evidence on the litigiousness of the plaintiff will probably not be admitted, except in cases of fraud.

ix.
Evidence of prior contracts may be admissible to explain an ambiguity in the present contract.

x.
Evidence of comparable sales is generally admissible to show value.


4.
Gruesome Pictures



a.
Terry v. State, pg. 155




i.
D was convicted of murdering his infant son.

a.
P put on photographs of the boy’s body, an X-ray, and the body after the autopsy.

ii.
The court held that the photos of the body and the X-ray were admissible.

a.
They’re relevant because they corroborate P’s theory of continual abuse and they contradict D’s defense that it happened once as an accident.

b.
Thus, the probative value is too great to be outweighed by any prejudice.

c.
There is some prejudice because the photos will make the jury sick and may cause them to make an emotional decision.

d.
Some argue that gruesome photos are not prejudicial to D because D committed the violent act.

i.
In other words, it’s unfair to let D exclude photos because he committed an extremely violent crime.

ii.
But, we don’t know that D is the perpetrator.

iii.
The court thought that the autopsy photos should have been excluded.

a.
The probative value is low because they are cumulative of other photos and the ME’s testimony.

b.
There is a greater chance for prejudice because they show massive mutilation of the body.




iv.
In general, victim photographs are more likely to be admitted.

v.
However, autopsy photos may have great weight when there is a dispute over the cause of death.


5.
Implicating Another




a.
U.S. v. McVeigh, pg. 157
i.
D was convicted on several charges relating to the Oklahoma City bombing.

a.
D attempted to put on evidence that a group known as Elohim City committed the bombing, but it was excluded.

b.
He wanted to call Carol Howe to testify that the group had discussed plans to blow up a building in Oklahoma City.

c.
He also wanted to show that the government had a shoddy investigation because they stopped investigating other possible leads once he was arrested.





ii.
The court held that the evidence was properly excluded.
a.
There may have been some relevance, because the evidence has a slight tendency to make it less likely that D committed the acts.
b.
However, the probative value of Howe’s testimony was extremely low.


i.
It was extremely speculative and generalized.

ii.
There was no nexus between Elohim City and the crime charged.

iii.
He needed more of a specific/direct connection between the alternative perpetrator and the act done.

c.
The evidence would have confused the jury or caused unfair prejudice.

i.
The government would have had to go into a side trial to disprove the evidence.

ii.
The jury may have blamed the other group.

iii.
The government had a solid case against McVeigh.

d.
The court said that the evidence relating to the suspension of the investigation did not support D’s theory.

e.
Legally, there was no connection between the alleged shoddy investigation and the evidence against D.


i.
It was either irrelevant or of very slight probative value.

iii.
Even if the evidence was admitted, the court would probably not have reversed as an abused of discretion.

iv.
In general, there must be something linking the alternative perpetrator to the crime charged in order of it to be admissible.

F.
Evidentiary Alternatives and Stipulations



1.
Old Chief v. U.S., pg. 165




a.
D was convicted of possessing a firearm with a prior felony conviction.

i.
D offered to stipulate that he had been previously convicted of a felony.

ii.
The government refused to stipulate, instead choosing to put on evidence of the prior crime.

b.
The Court held that the trial court abused its discretion by not allowing the stipulation and prohibiting evidence of the prior conviction.

i.
The Court said that the name of the offense is relevant, even if D is willing to stipulate because the fact to which evidence is directed need not be in dispute.

ii.
The Court said that the issue here is unfair prejudice to D.

iii.
There are two grounds for prejudice here:

a.
The jury may think that he has a propensity to commit crimes, so he committed this crime.
b.
The jury may convict him again for the first crime.

iv.
The Court noted two possible ways to judge the probative value of evidence:

a.
Look at each piece of evidence in isolation, in which case the evidence would have great probative value as it proves an element of the case.

b.
Look at the evidence in light of alternative evidence.


i.
The Advisory Committee notes suggest this method.

ii.
The stipulation here is much less prejudicial, yet still caries the same probative value.

v.
The Court then examined that rule that the prosecution can prove its case as it chooses.


a.
There is a strong policy in favor of this.

b.
P doesn’t just want to give the jury the cold elements of the case.


c.
P wants to give the jury a story.


d.
The verdict should be morally reasonable to the jury.


e.
The jury expects a story and certain details.

vi.
Here, however, the Court said these policies are not served.



a.
The prior conviction isn’t part of the narrative.


b.
This is a status crime.


c.
The jury only needs to know that the conviction is a felony.

vii.
One problem with stipulations is that it takes away the full effect of the proffered evidence.

a.
Another problem is that the stipulation often doesn’t concede much.

G.
Special Rules


1.
Subsequent Remedial Measures



a.
Rule 407.  Subsequent Remedial Measures

When, after an injury or harm allegedly caused by an event, measures are taken that if, taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct a defect in a product, a defect in a product’s design, or a need for a warning or instruction.  This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, impeachment.




b.
Advisory Committee Note

i.
It only applies to changes made after the event causing injury or harm.

ii.
It does not allow evidence used to prove a defect in a product or its design, or that a warning or instruction should have accompanied a product.




c.
Cameron v. Otto Bock Orthopedic Industry, Inc., pg. 180





i.
P was injured by a prosthetic leg made by D.

a.
During trial, P attempted to introduce letters sent by D to customers after P’s injury, specifying torque levels.

b.
P claimed that the letters would show the feasibility of precautionary measures or control.





ii.
The court held that the letters were properly excluded under 407.

a.
D did not controvert the feasibility of precautionary measures or control.

b.
The exceptions only apply if the issues are controverted.





iii.
The policy of the rule is to encourage remedial measures.

a.
Additionally, it is of marginal probative value and it confuses the jury.

iv.
The evidence can come in under the exceptions, but only if they are controverted.



a.
D may stipulate to the issues to prevent it coming.

v.
An investigation is not a remedial measure.






a.
Unless, there is a report that makes recommendations.





vi.
Firing the designer of a product may be remedial.





vii.
New instructions may be remedial.





viii.
Courts tend to give a broad construction of remedial.





ix.
If the problem is fixed before the accident, the rule doesn’t apply.





x.
If D says it’s the safest product, it may be used for impeachment.

a.
Ordinary contradiction of defense is not enough for impeachment, but the use of superlatives may allow for impeachment.

xi.
If someone else fixes the problem, the rule seems to apply, but the policy favors admitting it.

xii.
Some commentators believe that the policies do not support the rule.  In other words, most companies would undertake remedial measures without the rule.

xiii.
The rule now specifically excludes remedial evidence in product liability actions.
xiv.
Feasibility is rarely controverted; most defendants concede it.

xv.
Repair, firing, design change, and change in rules or policies are all remedial.


2.
Compromise and Offer of Compromise



a.
Rule 408.  Compromise and Offers to Compromise
Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount.  Evidence of conduct or statements made in compromise negotiations is likewise not admissible.  This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.  This rule also does not require exclusion where the evidence is offered for another purpose, such as proving bias or prejudice of a witness, negativing a contention of undue delay, or proving an effort to obstruct a criminal investigation or prosecution.



b.
Alpex Computer Corp. v. Nintendo Co., Ltd., pg. 189
i.
P sued D for patent infringement.  P moved to prevent D from presenting evidence of settlements and compromises concerning the patent.

ii.
The court held that evidence of unsuccessful offers to license the patent was inadmissible.
a.
D argued that there was no dispute when P sent letters informing companies that they were infringers.

b.
The court said that there was a dispute, which was the infringement.

iii.
The court then held that evidence of licenses agreed to without litigation was inadmissible.


a.
All the negotiations were compelled by the threat of litigation.

iv.
The court finally held that license agreements made during litigation were inadmissible.

v.
The court said that P did not waive its privilege by disclosing terms of the settlements to other parties.

vi.
A compliment on the value of something does not invoke the rule as long as there are no negotiations.

vii.
There must be a dispute, and the person who offers it has to think it’s a compromise.

viii.
Evidence may be admitted for proving bias or prejudice, but the rule does not mention impeachment.


a.
The rule would say it if it meant to include the exception.


b.
People often lie and exaggerate during negotiations.

c.
Allowing a generic impeachment exception may thus swallow the rule.

d.
Otherwise, negotiations might not happen or work well.

ix.
An example of the use of compromise negotiations to negative a claim of undue delay is where a bank used letters to show that it did not unreasonably delay negotiations with the plaintiff, who claimed that in a suit against the bank.

x.
Several cases have allowed compromise evidence in subsequent criminal litigation.
a.
These may be poor decisions because the policy behind the rule works the same for criminal as civil cases.

xi.
One court has allowed compromise evidence to show that a party breached the compromise agreement.

xii.
One court has precluded the offeror of a settlement offer from presenting evidence, noting that there is no distinction in the rule between offerors and offerees.



3.
Payment of Medical or Similar Expenses



a.
Rule 409.  Payment of Medical and Similar Expenses
Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.




b.
Arnold v. Owens, pg. 199




i.
P sued D, alleging that D struck her with his truck.
a.
P sought to give testimony that D offered to pay for P’s medical bills.





ii.
The court held that the evidence was properly excluded.




iii.
No dispute is necessary for the rule to apply.

iv.
The Rule does not cover statements made in the course of an offer to pay medical expenses.



4.
Pleas and Discussions
a.
Rule 410.  Inadmissibility of Pleas, Plea Discussions, and Related Statements



Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:



(1) a plea of guilty which was later withdrawn;




(2) a plea of nolo contendere;




(3) any statement made in the course of any proceedings under Rule 11 of the Federal Rules of Criminal Procedure or comparable state procedure regarding either of the foregoing pleas; or




(4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.




However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussion has been introduced and the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel.

b.
U.S. v. Udeagu, pg. 201


i.
D was charged with possession with intent to distribute.



a.
D admitted his guilt in a Rule 11 proceeding and plead guilty.

b.
D later moved to withdraw his guilty plea and then moved to exclude evidence of his admission of guilt for impeachment.





ii.
The court granted the motion.

a.
The court noted that the rule was designed to promote candor in plea bargaining.

b.
The court said that Congress intended not to have an impeachment exception.

c.
The court thought that the prospect of a perjury prosecution will ensure truthfulness.

iii.
A defendant may be impeached with a prior conviction that resulted from a plea.
iv.
If a defendant makes a confession not in the course of a plea bargain, it is admissible.

v.
Deals made with those other than a prosecutor may still be subject to the rule if the person acted with the authority of the prosecutor.

c.
U.S. v. Mezzanatto, pg. 204


i.
D was convicted of possession.
a.
After D was charged, D met with the prosecutor for discussions, and P made D agree that if D was not truthful, his statements could be used for impeachment.

b.
D lied to P, and P used the statements for impeachment.

ii.
The Supreme Court held that prosecutors can ask for a waiver of Rule 410.

a.
The Court first noted that most rights and protections provided by the Constitution or statute are subject to waiver.

b.
This does not result in a fundamentally unfair process because it merely ensures the honesty of the defendant.

c.
Although it may discourage defendants from negotiating, prosecutors may be unlikely to engage in discussions without waiver.
d.
This does not invite abuse by the stronger position of the prosecutor.  There is already pressure on the defendant to plead guilty.

iii.
Three justices concurred and said that the result may be different if the prosecution used the statements in its case-in-chief.

iv.
The dissent thought that the waiver will make the rule inapplicable because all prosecutors will use it, and this may lead to the waiver of more protections.

d.
U.S. v. Burch, pg. 210




i.
D was convicted of possession with intent to distribute.
a.
P used statements made by D in the course of negotiations as part of its case-in-chief.





ii.
The court held that this is permissible.






a.
The court noted the presumption of waivability.

b.
The court said that the policy of promoting candor does not make enforceable these agreements.
c.
The court noted that the waiver here was only as a result of negotiations rather than a condition.

d.
Furthermore, the concurrence of Mezzanatto did not provide any reasons to support the position of D.

iii.
Finally, the court found nothing to suggest that the agreement was entered into unvoluntarily or unknowingly.

iv.
Another disincentive for the rule is that P can use it at sentencing.


a.
However, D may ask P to waive the right to use at sentencing.

v.
Statements can be used to impeach D if he is a witness at another trial.


a.
The rule only applies if it’s being used against D.


5.
Liability Insurance



a.
Rule 411.  Liability Insurance
Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully.  This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, or control, or bias or prejudice of a witness.



b.
Bernier v. Board of County Road Commissioners, pg. 215
i.
P sued D for the wrongful death of her son, alleging that D did not properly mark the intersection.
a.
D contended that it did not have sufficient funds to properly maintain the intersection.

b.
P attempted to show that D had liability insurance, arguing that D’s defense implied that it did not have funds to pay a judgment.
ii.
The court deferred ruling until trial, but it was not convinced that D had opened the door for the introduction of insurance evidence.

a.
The court, however, cautioned D in its presentation of evidence on lack of sufficient funds.

b.
The court noted that the exceptions are illustrative.

iii.
There is no impeachment exception, but evidence may be used to show the bias or prejudice of a witness.

IV.
CHARACTER EVIDENCE, PRIOR BAD ACTS, AND HABIT


A.
Rules
1.
Rule 404.  Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes



(a) Character evidence generally.  Evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:
(1) Character of accused. – Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same; or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution;

(2) Character of alleged victim. – Evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor;

(3) Character of witness.  Evidence of the character of a witness as provided in rules 607, 608, 609.



(b) Other crimes, wrongs, or acts.  Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.

2.
Rule 405.  Methods of Proving Character



(a) Reputation or opinion.  In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion.  On cross-examination, inquiry is allowable into relevant specific instances of conduct.



(b) Specific instances of conduct.  In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct.

3.
Rule 406.  Habit; Routine Practice



Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.

B.
Explanation of Rules


1.
Methods of proving someone’s character:



a.
Opinion (subjective)




b.
Past acts




c.
Reputation


2.
How is character used in trials?



a.
Substantive





i.
Directly or circumstantially





ii.
It may go to an issue in the case.






a.
E.g., defamation (direct).






b.
E.g., violence in an assault case (circumstantial).




b.
Impeachment





i.
Credibility is always an issue.



3.
R. 404



a.
Character evidence not admissible for propensity/conformity.





i.
They might not have acted that way on this particular occasion.




b.
This applies to civil and criminal cases.




c.
Exceptions:





i.
Character of accused (criminal cases).





ii.
Character of victim (criminal cases).





iii.
Character of witness.



d.
Why criminal and not civil?





i.
The rule favors defendants.





ii.
There is a lot more at stake in a criminal trial.






a.
Life and liberty.

e.
However, when D makes it an issue, he can’t prevent the prosecution from bringing it up.

4.
How do you put on evidence of good character?

a.
Witnesses that know you well.


b.
E.g., honesty and truthfulness are relevant in a bribery case.



i.
But not in all cases (assault).


c.
Lay a foundation.



i.
Either personal knowledge or knowledge of reputation.


d.
Ask what the witnesses’ opinion is or what D’s reputation is.


e.
This is rather formulaic, not much difference.

5.
Exception for impeachment

a.
The witness puts his own credibility in issue.


b.
Courts are strict in limiting it because it doesn’t go to issues in the case.

5.
Character evidence can be used for other purposes (404(b)).
6.
R. 406

a.
Habit evidence is admissible.


b.
It tends to be morally neutral.

7.
R. 405

a.
How to get character evidence in.


b.
Always by reputation and opinion.


c.
When an essential element, proof is allowed by specific instances.


d.
If it’s circumstantial, only by reputation and opinion.


e.
Why the distinction?



i.
It may have more probative value as an essential element.



ii.
It takes more time to put it on.



iii.
The rule pre-balances probative value and efficiency.


C.
Rule #1
1.
The circumstantial use of character evidence is not permitted in a civil case.


2.
Examples



a.
Professor Raven-Hansen makes coffee everyday.





i.
Habit




b.
Alice always crosses in the crosswalk.





i.
Habit




c.
Alice is cautious.





i.
Character




d.
Alice regularly crosses in crosswalk.





i.
It could be either habit or character.



3.
Ginter v. Northwestern Mutual Lie Ins. Co., pg. 227



a.
P sued D for payment on a life insurance policy.

i.
D defended by claiming there were material omissions on the application.

ii.
P moved to allow testimony that the decedent had good character and thus would not have submitted a false application.




b.
The court held that the character evidence was inadmissible.
i.
The court noted that some courts have allowed character evidence in a civil case when it is substantially similar to a criminal case.

ii.
The court disagreed with those decisions and read the rule to bar the use of character evidence in any civil case.

iii.
This is supported by the Advisory Committee Notes.

c.
One reason for the difference between civil and criminal cases is that the conduct involved in civil cases is less of a departure from societal norms than in criminal cases.

d.
As the court in the principal case noted, several courts have permitted character evidence in civil cases where the case is based on a criminal act.

D.
Rule #2
1.
When character is in issue in a civil case, evidence of the pertinent character trait is admissible and may be proven by reputation, opinion, and specific instances of conduct.
2.
Schafer v. Time, Inc., pg. 230

a.
P sued D for defamation over an article D printing identifying P as the terrorist in charge of the attack on Pan Am 103.

i.
P argued that D should not have been permitted to ask questions of P during cross relating to specific acts of misconduct.




b.
The court held that the line of questioning was proper.

i.
P’s reputation is a central issue in a defamation case because P is seeking recovery on the ground of damage to P’s reputation.

ii.
Under Rule 405, character may be shown by reputation or opinion, but it may only be shown by specific instances of conduct if the character is an essential element of the claim.

iii.
The court stated that character evidence is an essential element only if “it alters the rights and liabilities of the parties under the substantive law.”
iv.
Under Georgia law, damage to reputation, and hence character, is an essential element of defamation.

v.
Thus, Rule 405(b) allows character evidence to be shown by specific acts.




c.
What about Rule 405(a), since the questioning was on cross?
d.
Character is at issue when possession of a particular character trait is “a material, consequential fact in determining the legal rights and liabilities of the parties and thus is one of the ultimate issues in the case.”


3.
Civil Cases Where Character is in Issue



a.
Defamation




b.
Child custody





i.
Being a good parent.




c.
Negligent entrustment





i.
Being a bad driver.




d.
Negligent hiring or supervision





i.
Being a bad employee/person.



4.
Civil Cases Where Character is NOT in Issue



a.
Simple negligence




b.
Fraud


E.
Rule #3

1.
In a criminal case, the prosecution may not offer character evidence concerning the defendant in its case in chief.

2.
U.S. v. Williams, pg. 234

a.
D was convicted of transporting stolen motor vehicles in interstate commerce.

i.
A detective testified during the prosecution’s case-in-chief that D was also known as “Fast Eddie.”
ii.
D argued that this implied he was a criminal, causing unfair prejudice.

b.
The court agreed, and held that the testimony should not have been permitted.


i.
This is classic propensity evidence.

ii.
The court thought that it should have been excluded under 403 or 404(a).

iii.
This was not used to show identification; it only suggested a bad reputation or character.

c.
The court held that it was harmful error.


i.
The case against D was otherwise not strong.


ii.
D only defended on lack of knowledge.


iii.
This was the only character evidence.

d.
It also may have been irrelevant under 401.

e.
P did not use it show knowledge under 404(b) because that rule requires proof by crimes, bad acts, or wrongs.

f.
Evidence of an alias, even if prejudicial, may be allowed to show identity, if witnesses or other evidence refers to the alias, rather than the defendant’s name.


F.
Rule #4

1.
In a criminal case, character evidence of a pertinent trait of the defendant is admissible if offered by the defendant, after which the state may offer rebuttal evidence.  Proof may be made only by reputation and opinion.

2.
Michelson v. U.S., pg. 237

a.
D was convicted of bribing an IRS agent.

i.
D claimed that he had been entrapped, and the case turned on the credibility of D versus the agent.

ii.
D put on evidence of his good reputation through five witnesses, two of whom claimed to have known him for 30 years.

iii.
P asked some of the witnesses if they knew that D had been arrested in 1920 for receiving stolen goods.

a.
P claimed to have the information in good faith and had a paper record.




b.
The Supreme Court held that this testimony was permissible.

i.
D has a right to present evidence of character in order to raise a reasonable doubt of guilt.

ii.
P cannot present evidence on the D’s character to establish its case beyond a reasonable doubt.

iii.
However, if D opens the door by presenting character evidence, P may contradict this evidence by cross-examining D’s witnesses or putting on its own witnesses.

iv.
Evidence of honesty and truthfulness was relevant both to bribery and receiving stolen goods, so since D opened the door, P properly rebutted D’s evidence with the prior conviction.

a.
The cross-examination did not go farther than the underlying testimony.

v.
Usually, a conviction this old (27 years) will not be relevant, but in this case, two of the witnesses had known D for 30 years, and D referred to the conviction on direct.

vi.
The Court noted that this presents a tough choice for defendants, but it is the only fair way to handle it.




c.
Pertinent as used in 404(a)(1) has the same meaning as relevant.




d.
D can put on character evidence through reputation or opinion.

i.
P can only do likewise, but P may put on evidence of specific acts on cross-examination.




e.
P must have a good-faith basis for the specific conduct.





i.
Sometimes, the judge will take the prosecutions word for it.





ii.
Other times, he has to make a showing or lay a foundation.





iii.
Probably governed by R. 104(b).




f.
Also, it must be relevant to the character evidence put on by D.



g.
Thus, P must show:





i.
Good-faith basis.





ii.
Relevancy.





iii.
Probative value not substantially outweighed by prejudice.




h.
This may have come in under 405(b).





i.
This may be an essential element of entrapment defense.




i.
Also, this was merely an arrest, and not a conviction



3.
Pertinent Character Traits



a.
Good moral character is a pertinent trait in criminal actions.

b.
Being law-abiding is more of a conclusion drawn from other character traits, but at least one court has allowed it.
c.
A defendant may not limitlessly define his own character trait, such as a lack of propensity to engage in large-scale drug-dealing.

d.
Honesty is pertinent to bribery and receiving stolen goods.



i.
It’s not pertinent to aggravated assault or drug possession.

e.
Truthfulness is not pertinent to drug possession or distribution.
i.
It is also not pertinent to aggravated assault, assault, kidnapping, false imprisonment, carrying concealed weapons, and abuse of incompetent prosecutions.

ii.
It is pertinent to robbery, burglary, and theft.

iii.
It is pertinent to determining whether a defendant is insane .


G.
Rule #5

1.`
In a criminal case, character evidence of a pertinent trait of a victim is admissible if first offered by the defendant, after which the state may offer rebuttal evidence as to the victim as well as on the same trait of the defendant.  Proof may be made only by reputation and opinion.

2.
U.S. v. Keiser, pg. 243

a.
D was convicted of assault resulting in serious bodily injury for shooting the victim.

i.
D argued that he reasonably believed his brother was in danger of being attacked by the victim.

ii.
D attempted to present testimony that the victim had verbally assaulted D’s brother outside the courtroom during the trial.

iii.
P objected, and it was sustained.




b.
The court held that the evidence was properly excluded.

i.
The court said that evidence on the victim’s disposition was relevant as to whether D reasonably believed his brother was in danger.
ii.
It is irrelevant that because the incident occurred after the shooting, it has no bearing on D’s belief.

a.
The evidence is used to show that the victim acted in conformity with his violent character, so evidence of his violent character may be from before the shooting or after.

iii.
However, because this was a specific act, it could only be admitted if the victim’s violent character is an essential element of D’s defense.

iv.
The court concluded that it was not an essential element.

a.
Just because D proves the victim is violent, the jury may decide that the victim was not acting violently or D’s belief was unreasonable.

b.
Likewise, D could have proved that he acted reasonably, even if the victim was a peaceful person.

c.
It is not dispositive of the defense.

c.
Evidence of a victim’s violent character may not be relevant where there is no viable self-defense claim.

d.
The new amendment to the rule allows the prosecution to attack a character trait of the defendant if the defendant offers evidence of the same trait about the victim.

e.
But, if the defendant’s evidence of the victim is not used as propensity evidence, this does not open the door.

f.
Also, if the victim’s character is attacked as a witness under Rule 608 or 609, it does not open the door.


H.
Rule #6

1.
In a homicide case, if the defendant offers evidence that the deceased was the first aggressor, the prosecution may then offer rebuttal evidence of the peacefulness of the victim.  Proof may be made only reputation and opinion.
2.
State v. Hicks, pg. 249


a.
D was convicted of first-degree murder.



i.
P presented evidence showing the peacefulness of the victim.



ii.
D only objected to one of four witnesses.


b.
The court held that the objection should have been sustained.

i.
Remarks made in D’s opening statement about the victim’s reputation did not open the door for P.

ii.
D never presented evidence of self-defense or the victim’s character.

iii.
It is irrelevant that after the objection was overruled, D asked questions of character to the witness.


a.
D was trying to minimize the damage done.




c.
The court held that the error was harmless.





i.
The testimony was not very damaging.





ii.
In fact, D used it in closing arguments.


I.
Rule #7
1.
In a criminal case, when character is an essential element of a charge, claim, or defense, proof may be made by reputation, opinion, and specific instances of conduct.

2.
Note
a.
The only example of this is the crime of seduction where the victim’s chastity is an element.

b.
This is extremely rare, but proof may be made by any method.


J.
Rule #8

1.
Any character witness may be cross-examined concerning that witness’s knowledge of specific instances of pertinent bad acts committed by the person whose character that witness has endorsed; the cross-examiner must have good faith proof that the acts occurred.

2.
U.S. v. Holt, pg. 251

a.
D was convicted of knowingly and intentionally transferring an automatic weapon.

i.
D presented character witnesses that testified to his reputation as a honest and law-abiding individual.

ii.
P cross-examined the witnesses and asked if they knew that D was behind on child support and had been accused of sexual harassment.

b.
The court thought that the questions were relevant to show the witnesses familiarity with D’s reputation and character.

c.
This was admissible under 405(a) since D opened the door to his character.


i.
P had a good-faith basis because D admitted to the allegations.

3.
U.S. v. Bruguier, pg. 252



a.
D was convicted of aggravated sexual abuse.




i.
D presented witnesses that testified that D was a good father.
ii.
On cross-examination, P brought up specific instances of misconduct—that D was found neglectful by the Department of Social Service.




b.
The court held that the evidence was properly admitted.

i.
D presented evidence of a pertinent trait under 404(a)(1) in the form of an opinion.

ii.
P permissibly cross-examined the witnesses as to the bases for their opinions under 405(a).




c.
However, the court said that the procedure employed was improper.

i.
There should have been a hearing outside the jury as to the propriety of the questions.

ii.
Again, the prosecution must have a good-faith basis and must be able to show that the witnesses should have known about it.

iii.
The court thought that P could have backed up its assertion, and D did not vigorously pursue the matter.

iv.
No substantial prejudice occurred.




d.
Thus, for specific instances to be inquired into, P must show:





i.
Good faith basis.





ii.
Relevancy to character trait.





iii.
Witness (or community) should have known about it.




e.
Guilt-assuming hypotheticals are improper.

i.
However, a hypothetical that assumes facts admitted by D is usually, permissible.

f.
A defendant must be careful about opening the door to rebuttal of character evidence.


i.
It often does not require much to open the door.

g.
A court should give a limiting instruction that the jury not use the specific acts for anything other than to rebut D’s character witnesses.


K.
Rule #9

1.
Similar acts—Specific instances of conduct are admissible to prove intent, motive, plan, design, or any purpose other than character, so long as the probative value of the evidence as to its not-for-character purpose is not substantially outweighed by the risk of prejudice, confusion and undue delay.

2.
Plan and Identity

a.
U.S. v. Carroll, pg. 258



i.
D was convicted of armed robbery of a credit union.

a.
P presented evidence on D’s prior conviction for armed robbery in order to show a plan and identity.





ii.
The court held that the trial court erred in admitting this evidence.

a.
The court identified two situations where a prior bad act may be evidence of a plan:
i.
Where the prior bad act is part of a larger criminal scheme including the act charged (e.g., stealing a car to rob a bank).

ii.
Where the prior bad act is distinctive, yet similar to the act charged.

b.
The court said that the acts were not part of a broad undertaking.

c.
In order to satisfy the second use of a prior bad act for the purpose of identity, there must be sufficient evidence that the same person committed both crimes.

d.
Two factors are used in this determination:


i.
Distinctiveness of facts of the crimes.


ii.
Proximity of the crimes in space and time.

e.
Here, the facts of the crimes were too generic.

i.
The only distinctive facts are that the perpetrator in both crimes wore a mask and leaped over the counter.

ii.
This often happens in bank robberies.






f.
The robberies were 10 years apart.

i.
The court did not find it persuasive that D had spent most of the intervening time in prison.

g.
Thus, there was not enough similarity to allow an inference of identity.





iii.
Nonetheless, the court found that there error was harmless.

iv.
Prior bad acts may also be probative when more than one person is identified as being a possible perpetrator.


3.
Motive




a.
U.S. v. Potter, pg. 261





i.
D was convicted of unlawfully distributing controlled substances.

a.
P presented evidence that D made the prescriptions in return for sexual favors.





ii.
The court held that the evidence was properly admitted.

a.
The court said that the evidence was permissibly used to show a motive for writing the prescriptions.

b.
The court said that thought the evidence could be admitted under 404(b), it was still subject to 403.

c.
The evidence had significant probative value because the motive for prescribing the drugs was unclear.

d.
It was also important that he gave double prescriptions.

iii.
Affiliation with a gang has been admitted as probative of a motive for murder of a stranger.

iv.
Sometimes, evidence of a prior bad act may purport to be probative of motive when it actually is propensity evidence.

a.
E.g., evidence of burning a car in a trial for arson.

v.
Courts have generally disfavored drug use as a motive for robbery.


4.
Intent or Knowledge



a.
U.S. v. Hearst, pg. 264





i.
D was convicted of armed robbery of a bank.






a.
D argued that she was under duress at the time.

b.
P introduced evidence that D participated in armed robbery of a sporting goods store one month after the bank robbery.





ii.
The court held that the evidence was properly admitted.

a.
The evidence rebutted D’s defense of duress because it tended to show that D willingly participated in the criminal acts of the group.

b.
The court said that the two crimes must be similar only if similarity makes the other act relevant.


i.
Here, the other act was used to rebut duress.


ii.
The two acts only need to be criminal.

iii.
If this were used to show plan or identity, it would probably not be admitted.

c.
The court did not find the fact that the other act occurred after the crime charged to be significant.

d.
The court noted that state of mind is usually difficult to prove.

e.
The court did not think that the other act was unfairly prejudicial; the only prejudice resulted from the fact that it revealed D’s state of mind.




b.
U.S. v. Martinez, pg. 267

i.
D’s were convicted of conspiracy to smuggle drugs.  Serrano’s girlfriend brought the drugs on a plane.  Serrano went to the airport to meet her, and Martinez drove him.





a.
D’s claimed that they had no knowledge of drug trafficking.

b.
P presented evidence of a 10-year-old heroin importing conviction and a cocaine conviction.

ii.
The court held that the conviction was properly admitted for Serrano (the boyfriend).
a.
Serrano had a conversation on the phone with the girlfriend.  They spoke in extremely vague terms.
b.
The court thought that the prior drug conviction explains his responses to the girlfriend.

c.
It is very probative for lack of knowledge.

iii.
The court also held that the conviction was properly admitted for Martinez.

a.
It is a closer case, but it still explains that he knew why he drove Serrano to the airport.

b.
It also bolsters the girlfriend’s testimony.

c.
The court thought that it didn’t matter that the drugs were different, since they were both similar in substance.

iv.
The trial judge must determine whether the prior acts are being shown for something other than propensity.
v.
Thus, if the acts are too dissimilar, they may not be probative of intent or knowledge and may be only for propensity purposes.



5.
Other Not-for-Character Uses for Uncharged Acts of Misconduct



a.
U.S. v. Woods, pg. 271

i.
D was convicted of murder and several other charges related to mistreatment of her foster son.

a.
D claimed that the cause of death is unknown.

b.
P introduced evidence that 7 children had died under D’s supervision since 1945.




ii.
The court held that the evidence was properly admitted.
a.
Although the evidence against D for any particular child’s death was insufficient, the combination of events supported the conclusion that there was no accident.

b.
This does not fall under the plan or a signature exception, the identity exception or the lack of accident exception.

i.
The court said it is closest to the signature exception, but it did not feel the need to put it into a specific category.

c.
This is essentially probability or pattern evidence.


i.
This is unusual and disfavored in criminal trials.

d.
However, in the case of infanticide, the evidence is more probative because the children may not be able to testify.

e.
Rule 404(b) is open-ended.

f.
The evidence is extremely persuasive because the probability is so low that all of the children’s deaths were accidental.





iii.
Does it matter that she was not convicted?






a.
The rule does not require a conviction.

b.
There simply must be enough evidence for a reasonable jury to conclude that she committed the act (R. 104(b)).





iii.
What about an arrest or acquittal?

a.
Again, if there is enough evidence for the jury to conclude, it is admissible.

b.
Just because the evidence doesn’t meet the reasonable doubt standard, doesn’t mean that it can’t meet the sufficiency standard.




iv.
403 balancing in this case.

a.
The probative value was extremely high, given the fact that there is no other way to show it.
b.
There was great prejudice, but it doesn’t substantially outweigh the probative value.



6.
The Effect of Stipulation




a.
U.S. v. Crowder, pg. 275





i.
D’s were convicted of possession with intent to distribute.
a.
P sought to put in evidence of Crowder’s sale of crack to undercover officer after his arrest for this prosecution in order to show knowledge and intent.

b.
Crowder offered to stipulate to the element of intent.  He said that anyone found to possess that amount of drugs would have the intent to distribute.

c.
P also sought to present evidence of prior sales by Davis to show knowledge and intent.
d.
Davis also offered to stipulate that whoever sold the drugs in this case had the intent to distribute.

e.
The trial court in both cases allowed the evidence.

ii.
The court held that under Old Chief the prosecution was allowed to present this evidence and refuse the offer to stipulate

a.
The court noted the proposition in Old Chief that evidence is still relevant even if a defendant offers to stipulate.


i.
There does not have to be an issue over the element.

ii.
Relevance is not affected by the availability of alternative proofs.






b.
The court stated three propositions which follow from that:







i.
P’s evidence was relevant despite D’s offers to stipulate.

ii.
P could use the evidence for a permissible purpose under 404(b).

iii.
The evidence may still be excluded under 403.

c.
The court noted that a contrary rule would allow a defendant to control the government’s case.
d.
Also, a stipulation does not have the same force as the other proof.


i.
They interrupt the government’s narrative.

ii.
Not in a chronological sense, but it interrupts the full story.

e.
Here, the element to which D’s offered to stipulate was not a mere status, as in Old Chief; it was the heart of the crime.

f.
The stipulations offered by D’s were vague and abstract.

g.
The evidence had multiple purposes:



i.
Identity.


ii.
M.O.


iii.
Intent.

h.
It goes to possession as well as intent.

i.
In conducting a 403 balance, a judge may consider offers to stipulate.

j.
Because of the ambiguity of the stipulations, the probative value was not substantially outweighed by the prejudice (which will always be present) or the stipulations.

iii.
The dissent thought that the decision allows the prosecution to always admit prior bad acts evidence, as long as some connection, however remote, is made to some issue.

a.
The dissent did not think exclusion would have interrupted P’s narrative.

b.
The possibility of a “must-convict” jury instruction eliminates jury confusion.


7.
Standard of Proof for Acts of Uncharged Misconduct



a.
Huddleston v. U.S., pg. 283

i.
D was convicted of possession of stolen property in interstate commerce.
a.
D had thousands of blank videocassette tapes that had been stolen from a shipping yard.

b.
P called a witness who testified that D had sold him televisions for very inexpensive prices a couple of months earlier.

c.
D argued that P needed to prove that the televisions were stolen by a preponderance of the evidence but did not do so.

ii.
The Supreme Court held that evidence of prior similar acts may be admitted if there is sufficient evidence to support a finding by the jury that D committed the prior act.

a.
In order to be admitted under Rule 404(b), evidence of prior acts must be relevant.

b.
Prior act evidence is relevant if the “jury can reasonably conclude that the act occurred and that the defendant was the actor.”

c.
Rule 104(b) governs the admission of a conditional fact.
d.
The court should consider all evidence in determining the admissibility of a single piece of evidence under 104(b).

e.
Here, the jury could have reasonably have concluded that the televisions were stolen because of the quantity D had, the low price, and the fact that there was no bill of sale.

f.
The Court identified four protections against unfair prejudice:


i.
Proper purpose for the prior act evidence under 404(b).


ii.
Relevancy under 402 and 104(b).


iii.
403 balancing.


iv.
Limiting instructions under 105.

iii.
The other possibility for the admission of prior act evidence is that the judge makes a preliminary finding under Rule 104(a).

a.
Here, the judge would have to decide for himself whether the government has proved by a preponderance of the evidence.

b.
In this preliminary hearing, the judge is not bound to the rules of evidence, except as to privileges.

iv.
The Court in Dowling v. U.S. held that presenting evidence of a prior bad act for which D was acquitted did not violate the Double Jeopardy Clause.

a.
The Court strongly suggested that it could be admissible under 404(b) though he was acquitted.

v.
Evidence of a prior arrest can be admitted, but only if there is sufficient evidence that D actually committed the act for which he was arrested.


a.
The arrest alone will not be sufficient.


8.
Procedural Issues Raised by Rule 404(b)




a.
Acts Inextricably Intertwined with Crime Charged
i.
When P wants to put on evidence of prior acts that are close to the acts for which D is on trial, 404(b) does not apply.

ii.
The test is whether the acts are inextricably intertwined with the elements of the crime.

iii.
An example is an act done in furtherance of a conspiracy when D is on trial for conspiracy.

iv.
It is not difficult, however, for the prosecution to establish a not-for-character purpose under 404(b).




b.
Applicability of Rule 403




i.
There is a four-part test for bad acts evidence:





a.
Must have a proper not-for-character purpose.






b.
Must be relevant for that purpose.






c.
Must be assessed under 403.






d.
Limiting instruction must be given.

ii.
Courts should be careful of the possibility that juries will impermissibly use prior bad acts evidence.

iii.
When the probative value and prejudicial effect are even, the evidence should be admitted.

iv.
When it is prejudicial and not very important to the government’s case, it should be excluded.

v.
The court should look at alternative methods of proof.



c.
Rule 404(b) and Civil Cases

i.
Rule 404(b) can be used in civil cases to get around the ban on character evidence.




d.
Notice

i.
The prosecution must inform the defendant that it will use prior bad act evidence.

ii.
No time limits are set, although it probably should be done pretrial.

iii.
The defendant does not need to give the same notice.

iv.
This is unnecessary in civil cases.


L.
Rule #10
1.
Habit—Evidence of habit is admissible to show that conduct conformed to habit.
2.
Introduction

a.
Two requirements:

i.
The evidence must be habit evidence, in other words a regular response to a certain repeated situation.

ii.
The habit must be tied to conduct in the case.




b.
Rule changes the common law.

i.
The routine practice of an organization does not need to be corroborated.

ii.
There does not need to be an absence of eyewitnesses.




c.
The more general the evidence, the more likely it is to be character.





i.
The more specific it is, the more likely it is to be habit.




d.
Voluntary, conscious, moral choices are usually indicative of character.





i.
Automatic, unconscious behavior is indicative of habit.





ii.
Habit – “non-volitional activity with substantial regularity.”



3.
Halloran v. Virginia Chemicals Inc., pg. 292

a.
P sued D for an injury resulting from an explosion of a can of refrigerant.
i.
D attempted to present evidence that P regularly heated the cans using an immersion coil and that P had been warned about the danger.




b.
The court held that this evidence was properly admitted.

i.
The court noted the general rule that evidence of habit is admissible to prove conformity therewith.

ii.
However, courts usually haven’t been receptive to habit evidence in negligence cases.

iii.
The court said that habit is not completely barred from proving negligence.

iv.
It requires proof of a deliberate and repetitive practice.

v.
Also, it matters how often and how many times P engaged in this conduct.

c.
Habit is usually not found where the activity is complicated or depends on a number of factors or other people.

d.
It should be non-volitional or semi-automatic.

e.
Evidence of routine practice for organizations is admitted more frequently.

f.
However, it must be a structured organization, not just a group of people.



4.
Perrin v. Anderson, pg. 296

a.
P sued D for wrongful death arising out of an incident where D shot P when questioning him about a traffic accident.
i.
D presented testimony from four police officers that they had been involved in violent encounters with P on several occasions.





ii.
D used the testimony as both character and habit evidence.

b.
The court first held that the evidence should not have been admitted as character evidence.

i.
Unlike most courts, the court said that character evidence may be admitted under 404(a) in a civil case when it is based on a criminal act.

ii.
However, the evidence can only be put on by reputation or opinion, so it should not have been allowed.




c.
The court held that it could be admitted as habit evidence.

i.
P had a habit of reacting violently when confronted by police officers.

ii.
The number of incidents was small (5), but the trial court prevented D from showing several more incidents.




d.
This may be character evidence masquerading as habit.




e.
Methods of proving habit:

i.
Testimony that a person acted in a particular way on several occasions and did not act differently on similar occasions.
ii.
It is probably best for a witness to testify to personal knowledge of the conduct of the person on several occasions.




f.
There needs to be enough sampling and a uniformity of response.

g.
If the instances are few or spread out over a long period of time, habit is less likely to be found.

h.
As the court in Ginter noted, the Advisory Committee Notes reject the circumstantial use of character evidence in civil cases.


M.
Rule #11

1.
The Rules on character and bad act evidence are applied differently in cases involving rape or sexual abuse—evidence of the victim’s prior sexual activity is more strictly regulated, while evidence of the defendant’s prior bad acts is more permissively treated.

2.
Rule 412. Sex Offense Cases; Relevance of Alleged Victim’s Past Sexual Behavior or Alleged Sexual Predisposition



(a) Evidence Generally Inadmissible—The following evidence is not admissible in any civil or criminal proceeding involving alleged sexual misconduct except as provided in subdivisions (b) and (c):

(1) Evidence offered to prove that any alleged victim engaged in other sexual behavior.

(b) Evidence offered to prove any alleged victim’s sexual predisposition.





(b) Exceptions—

(1) In a criminal case, the following evidence is admissible, if otherwise admissible under these rules:

(A) evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of semen, injury or other physical evidence;

(B) evidence of specific instances of sexual behavior by the alleged victim with respect to the person accused of the sexual misconduct offered by the accused to prove consent or by the prosecution; and

(C) evidence the exclusion of which would violate the constitutional rights of the defendant.

(2) In a civil case, evidence offered to prove the sexual behavior or sexual predisposition of any alleged victim is admissible if it is otherwise admissible under these rules and its probative value substantially outweighs the danger of harm to any victim and of unfair prejudice to any party.  Evidence of an alleged victim’s reputation is admissible only if it has been placed in controversy by the alleged victim.




(c) Procedure To Determine Admissibility—



3.
U.S. v. Bear Stops, pg. 307

a.
D was convicted of aggravated sexual abuse of his son and P.M.  He was also convicted of abusive sexual contact with B.B.

i.
During trial, D attempted to introduce evidence under 412 of sexual abuse of PM by others around the same time as the alleged abuse by D.
ii.
D argued that the exclusion of this evidence violated his 6th amendment right to confrontation and cross-examination and his 5th amendment due process right.

b.
The court held that the evidence should have been allowed to provide alternative explanations for the characteristics observed in P.M. and other circumstances that indicated sexual abuse.
i.
The court said that the evidence was plainly relevant to show why P.M. showed the symptoms of a sexually abused child.

ii.
The court said that the evidence fell under the exception of 412(b)(1)(C) because it was constitutionally required.

iii.
The trial court limited references to the other incident of abuse in very vague terms.

iv.
Although the trial court had valid concerns about introducing the evidence, it could have been done in a sensitive fashion.

a.
E.g., the parties could have stipulated or the evidence could have come in through P.M.’s mother.

v.
Thus, it should have been allowed to show an alternative explanation for the characteristics exhibited by P.M. and for P.M.’s bloody underwear.

c.
The court did not think that it should have been allowed to show an alternative source of P.M.’s sexual sophistication, to challenge P.M.’s identification of D, or to impeach P.M.’s testimony.
d.
The court then held that evidence of sexual contact between P.M. and B.B. was properly excluded.

i.
It was probably not relevant, and its probative value was substantially outweighed by its negative effects.

e.
The court finally held that the errors relating to his conviction of abusing P.M. spilled over to his other convictions.

i.
The court thought that the charged incidents were too dissimilar in time and nature that the jury would not be able to distinguish.




f.
The rule applies to civil as well as criminal cases.





i.
It includes rape and sexual abuse.





ii.
It has also been held to include sexual harassment.





iii.
However, there is a reverse 403 test.

a.
The probative value must substantially outweigh the prejudice to any party and harm to the victim.

g.
There are strong arguments that false rape allegations are not covered by Rule 412.


i.
It does not intrude into private activity.


ii.
It goes to credibility rather than sexual content.



4.
Rules 413, 414, 415



a.
Rule 413.  Evidence of Similar Crimes in Sexual Assault Cases
(a) In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant’s commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.

(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.




b.
Rule 414.  Evidence of Similar Crimes in Child Molestation Cases

(a) In a criminal case in which the defendant is accused of an offense of child molestation, evidence of the defendant’s commission of another offense or offenses of child molestation is admissible, and may be considered for its bearing on any matter to which it is relevant.

(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.

c.
Rule 415.  Evidence of Similar Acts in Civil Cases Concerning Sexual Assault or Child Molestation

(a) In a civil case in which a claim for damages or other relief is predicated on a party’s alleged commission of conduct constituting an offense of sexual assault or child molestation, evidence of that party’s commission of another offense or offenses of sexual assault or child molestation is admissible and may be considered as provided in Rule 413 and Rule 414 of these rules.

(c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.




d.
Notes





i.
These rules were enacted directly by Congress.





ii.
Limiting instructions are not required.


5.
U.S. v. LeMay, pg. 319




a.
D was convicted of child molestation.




i.
P presented evidence of prior acts of child molestation.





ii.
D argued that this violated his constitutional right to due process.

b.
The court held that Rule 414 is constitutional as long as Rule 403 is applied.

i.
The court said there is nothing fundamentally unfair in allowing propensity evidence.

ii.
The admission of prejudicial evidence by itself is not unconstitutional.

iii.
D’s constitutional rights are safeguarded in Rule 403.
c.
The court further held that the trial court did not abuse its discretion in allowing the evidence under 403.

i.
The court listed five factors to determine whether prior acts of misconduct should be admitted:


a.
The similarity of the prior acts to the acts charged.


b.
The closeness in time.


c.
The frequency of the prior acts.


d.
The presence or lack of intervening circumstances.


e.
The necessity of the evidence.

ii.
The list is illustrative and not exclusive.

iii.
The trial judge did not abuse his discretion.


a.
It bolstered the credibility of the victims.


b.
It rebutted the suggestion that there was no corroboration.


c.
It gave limiting instructions to the jury.

iv.
The prior acts were highly relevant in light of their similarity.

v.
They were also reliable.

vi.
However, they were from a long time ago.

vii.
They were somewhat frequent, and they were very helpful to P’s case.

viii.
Prior sex acts will always be inflammatory; the judge properly balanced this with the probative value.




d.
The court then held that D’s equal protection right was not violated.





i.
The rule does not discriminate against a suspect class.




e.
The court also rejected several other arguments.





i.
The rule does not create a presumption of guilt.





ii.
The rule does not impose a cruel and unusual punishment.





iii.
The rule does not violate due process.

f.
The concurrence agreed with that the rule was constitutional, but he did not think that the trial judge had conducted an adequate balancing on the record.

V.
FOUNDATIONAL REQUIREMENTS


A.
Real Evidence


1.
Rule 901. Requirement of Authentication or Identification

(a) General Provision.  The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding that the matter in question is what its proponent claims.

(b) Illustrations.  By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule:

(1) Testimony of witness with knowledge.  Testimony that a matter is what it is claimed to be.

(4) Distinctive characteristics and the like.  Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.



2.
Lockhart v. McCotter, pg. 332
a.
D was convicted of aggravated robbery and petitioned for habeas corpus relief.

i.
D argued that his counsel should have raised a chain of custody objection to the introduction of the wallet that he took from the person he robbed.




b.
The court held that D was not prejudiced by the failure to object.





i.
P should have shown three things:






a.
Tracing the wallet from arrest to property envelope.






b.
Establishing security and limited access to the envelope.






c.
Tracing the wallet from the envelope to the court.





ii.
P only showed the third element.

iii.
The court said that it is often necessary to prove a chain of custody, but it is not always necessary.

a.
This is especially true when an object cannot be easily altered or substituted.

iv.
If the object is expressly identified at trial, a chain of custody is not necessary.

v.
In these cases, failure to establish the chain of custody goes to the weight of the evidence.

vi.
Because the victim and a police officer identified the wallet, and because it contained photos of the victim’s girlfriend, a chain of custody objection would not have excluded the wallet.

c.
Usually, a gap in the chain of custody goes to the weight of the evidence.

d.
The strictness with which it should be applied should probably depend on the type of evidence.
e.
The authenticity of evidence is determined by the jury, and the evidence will be admitted under Rule 104(b) as long as there is a reasonable juror could conclude that the evidence is authenticated.



3.
U.S. v. Edwards, pg. 336

a.
D was convicted from his second trial for possession with intent to distribute.

i.
During the first trial, the prosecution took the bag that was found containing the drugs out of evidence and searched through it and found a bail receipt linking the bag to D.
ii.
In the second trial, the bail receipt was used as evidence, and P called a witness who attempted to corroborate the bag as authentic.

b.
The court held that the bail receipt should have been excluded from evidence.
i.
The prosecution clearly tampered with the evidence in violation of the rules.

ii.
Courts may admit evidence as long as there is a reasonable probability that the article has not been changed.

iii.
If there is evidence of tampering, the government must show that precautions were taken to keep the evidence as it was.

iv.
Here, the tampering raised serious doubts about the authenticity of the bail receipt and black bag.

c.
Without the bail receipt, there was insufficient evidence to support a conviction.


i.
The witness’s testimony did not positively identify the bag.

B.
Demonstrative Evidence



1.
Smith v. Ohio Oil Co., pg. 342




a.
P sued D for injuries sustained when D struck P’s truck with his truck.





i.
P’s medical expert used a human skeleton to explain P’s injuries.




b.
The court held that the use of the skeleton was permissible.





i.
The court distinguished between real and demonstrative evidence.






a.
Real evidence played a part in the incident.

b.
Demonstrative evidence has no probative value in itself, but it assists the jury in comprehending the verbal testimony of a witness.

ii.
Demonstrative evidence must be (1) relevant and (2) explanatory, which includes being accurate.

iii.
A judgment may be reversed when use of demonstrative evidence is for dramatic effect or emotional appeal because the party abused the judge’s ruling on the admission of evidence.
iv.
The use of the skeleton here was relevant and helpful to the doctor’s explanation.



2.
Photographs, Videotapes, and Recordings



a.
Brown v. Barnes, pg. 344




i.
P sued D over an auto accident.

a.
D contended she did not see the stop sign because it was blocked by a truck.

b.
D introduced photos of the scene taken a year after the accident by an unknown photographer.





ii.
The court held that they were properly admitted.

a.
D testified that the photographs were an accurate depiction of the intersection and of the view she had of the intersection on the day of the accident.

iii.
The witness does not need an independent recollection of the scene depicted in the photograph; he may rely on a label or signature.

iv.
Surveillance camera photos may be used if the proponent shows how the camera worked and how the film was taken and processed (chain of custody).

v.
Conflicting opinion on the accuracy of a photograph go to the weight of the evidence, not the admissibility.

vi.
For a videotape, a witness must testify that the videotape is a fair and accurate depiction of the scene.
vii.
For a sound recording, seven non-exclusive factors are pertinent:


a.
The device was capable of recording the conversation.



b.
The operator was competent to operate the machine.


c.
The recording is a correct rendition of the occurrence.

d.
No changes, additions, or deletions have been made.

e.
The recording has been preserved in a manner shown to the court.

f.
The speakers are identified.

g.
There was no impermissible inducement.




b.
Photograph Summary





i.
The photo does not need to be an exact duplicate of the scene.





ii.
A photograph may have prejudicial things, like a police car.

iii.
Besides a witness who has seen the scene, the photographer can get a photograph in.

iv.
The photographer does not need an independent recollection of the scene.

v.
But, if he still doesn’t remember, the photo may need a marking.

vi.
If not, he may have to testify to the process.



3.
X-Rays

a.
Rule 901(b)(9) Process or system.—Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result.

b.
Overview



i.
They are different from photos because you can’t easily observe 

internal parts.


ii.
The issue is the procedure or process of taking the X-ray.


iii.
The witness must testify to the accuracy of the process.


iv.
It’s the same for radar.

c.
King v. Williams, pg. 348


i.
P sued D for the negligent diagnosis of his foot condition.




a.
P presented X-rays of his foot.




b.
D claimed that they were not authenticated.



ii.
The court held that they were properly admitted.

a.
The technician who took them moved away, and D, who had ordered them, refused to testify about them.

b.
They had been properly labeled by the hospital and a chain of possession was established.


C.
Voice Identification and Phone Calls



1.
Rule 901.

(b)(4) Distinctive characteristics and the like.  Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.

(5) Voice identification.  Identification of a voice whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker.
(6) Telephone conversations.  Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to particular person or business, if (A) in the case of a person, circumstances, including self-identification, show the person answering to be the one called, or (b) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the telephone.



2.
Notes on Voice Identification



a.
The exemplar of voice can be heard at any time.




b.
Wiretaps





i.
They may be harder to hear.





ii.
You must provide a foundation for the tape.

iii.
Most courts allow transcripts, but courts differ as to whether it can be taken into the jury room.




c.
The sufficiency standard is used for recordings.





i.
Can the jury reasonably conclude what was said?



3.
Notes on Telephone Calls
a.
Cases state that a person merely identifying himself is not enough to authenticate a conversation.
b.
Voice identification, statements made, or the reply technique may provide adequate evidence.

c.
For outgoing calls, the number dialed presents additional evidence.



4.
U.S. v. Watson, pg. 351




a.
D’s were convicted on drug charges.

i.
D’s argued that tape recordings of intercepted phone calls and the transcripts should not have been used at trial.




b.
The court held that they were properly admitted.

i.
The voices were properly identified because the witness had several conversations with D’s.
ii.
The recording was intelligible enough to be admitted.

iii.
The judge properly allowed the use of transcripts and gave limiting instructions that they were only to be used to assist in hearing the tapes.

iv.
The transcripts appeared accurate.

c.
A witness only needs minimal familiarity with a voice to be able to identify it.



5.
U.S. v. Parker, pg. 354




a.
D was convicted of bribery and conspiracy to commit bribery.

i.
One witness testified to a telephone conversation allegedly had with D.

ii.
D argued that the witness could not properly identify D because the witness could not identify his voice and had never met him.




b.
The court held that the authentication was sufficient.

i.
The witness had been speaking to D’s wife earlier in the conversation.


ii.
D referred to the lady as his old lady.



6.
Barrickman v. National Utilities Co., pg. 356




a.
P sued D for injuries sustained when gas exploded in P’s basement.
i.
D attempted to introduce evidence that P’s wife knew of the problem and had alerted D by calling D.



b.
The court held that the testimony should have been admitted.

i.
Statements made by someone answering a telephone call to a business relating to the transaction of business are admissible.

c.
If a witness can authenticate one phone call to a person, the witness can authenticate multiple calls using the person’s voice.


D.
Handwriting, Writings, and Records



1.
Rule 901.

(b)(2) Non-expert opinion on handwriting.  Non-expert opinion as to the genuineness of handwriting, based upon familiarity not acquired for purposes of the litigation.

(3) Comparison by trier or expert witness.  Comparison by the trier of fact or by expert witnesses with specimens which have been authenticated.

(4) Distinctive characteristics and the like.  Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.



2.
Handwriting



a.
In re Diggins’ Estate, pg. 359

i.
The court held that a witness who had seen a person write once cannot testify as to the genuineness of the person’s signature.

a.
But the witness testified that he had no opinion as to the genuineness of the signature, so the error was harmless.
ii.
A witness who had seen the person write could testify to the genuineness of the signature, even though he never saw him write his name.

iii.
A witness may not be familiar with the person’s handwriting solely for litigation.




b.
U.S. v. Ranta, pg. 360

i.
D was convicted of knowing possession of a U.S. treasury check taken from the mail.

a.
P asked the jury to compare exemplars of D’s handwriting with the forged check.
b.
P’s handwriting expert could not conclude that D’s handwriting was on the forged check.





ii.
The court held that admission of the exemplars was proper.

a.
D’s fingerprint on the check provided a connection to make the comparison.

b.
Rule 901(b)(3) allows the jury to make the comparison.





iii.
The exemplar must be genuine.






a.
Usually, it is best that the person testify to its genuineness.





iv.
The judge decides whether an exemplar is genuine.




c.
U.S. v McMahon, pg. 362

i.
D was convicted of conspiracy to commit extortion and several other charges.

a.
P introduced testimony as to the contents of a note allegedly written and passed by D at a meeting.






b.
D argued that the note was not authenticated.





ii.
The court held that the trial court properly admitted the testimony.






a.
A writing does not need to be authenticated by handwriting.






b.
Circumstantial evidence may be used.






c.
Here, D was seen passing the note around.






d.
It corroborates what he was heard saying.






e.
D could not come up with a different author.






f.
It was written in the first person.

iii.
A wide variety of circumstantial evidence can be used to authenticate a writing.



3.
Public Records



a.
Rule 901.

(b)(7) Public records or reports.  Evidence that a writing authorized by law to be recorded or filed and in fact recorded or filed in a public office, or a purported public record, report, statement, or data compilation, in any form, si from the public office where items of this nature are kept.




b.
Rule 902. Self-Authentication

Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:

(4) Certified copies of public records.  A copy of an official record or report or entry therein, or of a document authorized by law to be recorded or filed and actually recorded or filed in a public office, including data compilations in any form, certified as correct by the custodian or other person authorized to make the certification, by certificate complying with paragraph (1), (2), or (3) of this rule or complying with any Act of Congress or rule prescribed by the Supreme Court pursuant to statutory authority.




c.
Explanation
i.
Documents that don’t need extrinsic evidence of authenticity to be admissible under Rule 902(5)(6)(7)(8) and (9):


a.
Official publications



b.
Newspapers and periodicals



c.
Trade inscriptions (product labels)


d.
Acknowledged documents (signed by a notary public)


e.
Commercial paper


f.
Related documents.

ii.
Just because a document is authenticated, it still may be inadmissible under other rules.


4.
Business Records



a.
Rule 902.  Self-Authentication
Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to the following:






(11) Certified domestic records of regularly conducted activity.


-- The original or a duplicate of a domestic record of regularly conducted activity that would be admissible under Rule 803(6) if accompanied by a written declaration of its custodian or other qualified person, in a manner complying with any Act of Congress or rule prescribed by the Supreme Court pursuant to statutory authority, certifying that the record—



(A) was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with knowledge of those matters;



(B) was kept in the course of the regularly conducted activity; and



(C) was made by the regularly conducted activity as a regular practice.

A party intending to offer a record into evidence under this paragraph must provide written notice of that intention to all adverse parties, and must make the record and declaration available for inspection sufficiently in advance of their offer into evidence to provide an adverse party with a fair opportunity to challenge them.






(12) Certified foreign records of regularly conducted activity.




b.
Notes
i.
A self-authenticating document does not require any other evidence to authenticate it.
ii.
Just because a documented is authenticated (self or otherwise), the jury does not have to accept it as true.


a.
The opponent can still attack it.

VI.
BEST EVIDENCE RULE


A.
Definition


1.
Rule 1001. Definitions




For purposes of this article the following definitions are applicable:

(1) Writings and recordings. "Writings" and "recordings" consist of letters, words, or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.

(2) Photographs. "Photographs" include still photographs, X-ray films, video tapes, and motion pictures.

(3) Original. An "original" of a writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it. An "original" of a photograph includes the negative or any print therefrom. If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an "original".

(4) Duplicate. A "duplicate" is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduces the original.



2.
Rule 1002.  Requirement of Original

To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules, or by Act of Congress.



3.
Rule 1003.  Admissibility of Duplicates

A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.



4.
Rule 1004.  Admissibility of Other Evidence of Contents

The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if—

(1) Originals lost or destroyed.  All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith; or 

(2) Original not obtainable.  No original can be obtained by any available judicial process or procedure; or

(3) Original in possession of opponent.  At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents would be a subject of proof at the hearing, and that party does not produce the original at the hearing.

(4) Collateral matters.  The writing, recording, or photograph is not closely related to a controlling issue.



5.
Rule 1005.  Public Records

The contents of an official record, or of a document authorized to be recorded or filed and actually recorded or filed, including data compilations in any form, if otherwise admissible, may be proved by copy, certified as correct in accordance with rule 902 or testified to be correct by a witness who has compared it with the original. If a copy which complies with the foregoing cannot be obtained by the exercise of reasonable diligence, then other evidence of the contents may be given.


6.
Rule 1006.  Summaries

The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form of a chart, summary, or calculation. The originals, or duplicates, shall be made available for examination or copying, or both, by other parties at reasonable time and place. The court may order that they be produced in court.


7.
Rule 1007.  Testimony or Written Admission of Party
Contents of writings, recordings, or photographs may be proved by the testimony or deposition of the party against whom offered or by that party's written admission, without accounting for the nonproduction of the original.


8.
Rule 1008.  Functions of Court and Jury

When the admissibility of other evidence of contents of writings, recordings, or photographs under these rules depends upon the fulfillment of a condition of fact, the question whether the condition has been fulfilled is ordinarily for the court to determine in accordance with the provisions of rule 104. However, when an issue is raised (a) whether the asserted writing ever existed, or (b) whether another writing, recording, or photograph produced at the trial is the original, or (c) whether other evidence of contents correctly reflects the contents, the issue is for the trier of fact to determine as in the case of other issues of fact.


B.
General Rule – Proving the Contents of a Writing or Recording



1.
DeMarco v. Ohio Decorative Prods., Inc., pg. 379

a.
P sued D, alleging that D owed P commission on products sold after P was terminated.


i.
The trial court allowed testimony on the contract between P and D.

b.
The court said that the testimony was properly allowed.

i.
The best evidence rule applies because the contents of the written contract were being proved.

ii.
However, P conducted a good faith search for the originals and could not find any.

iii.
Thus, the 1004(1) exception applies.




c.
Cases where the contents of a writing is in issue:





i.
A deed to prove the terms of a conveyance.





ii.
The judgment to prove the outcome of a court proceeding.





iii.
The will to prove its terms.




d.
Cases where a document is not necessary:





i.
Proof of marriage without marriage certificate.





ii.
Proof of payment without check or receipt.





iii.
Proof of salary without the books.




e.
These are questions of substantive law.

f.
If a witness is not trying to prove the contents of a writing, the document need not be produced and testimony can be used instead.

g.
The contents of a document are not being proven to show:


i.
Existence.


ii.
Delivery.


iii.
Execution.



2.
Seiler v. Lucasfilm, Ltd., pg. 383




a.
P sued D for copyright infringement.
i.
P had no originals and attempted to show post-infringement reconstructions of his copyrighted materials.

ii.
The trial court held that the best evidence rule applied.




b.
The court held that the evidence was properly excluded.

i.
First the court held that the drawings were writings within the meaning of 1001(1).

ii.
The court noted the purposes of the rules:  prevention of fraud and the better accuracy of writings over oral testimony.

iii.
The court said that the drawings were material to assess infringement, so their content must be proved.

iv.
P could either produce the originals or show that they were unavailable through no fault of his own.

v.
There are strong reasons why artwork should be included in the definition.

vi.
There was much evidence of fraud and bad faith in this case.

c.
The court also held that the judge ordinarily determines whether the document is admissible under 1008 and 104.
i.
Because P could not make this initial showing, he could not get to the jury to determine the accuracy of the drawings under 1008.

d.
The parties’ intentions usual determine what is an original writing and how many are produced.



3.
U.S. v. Duffy, pg. 387




a.
D was convicted of transporting a motor vehicle known to be stolen.
i.
An FBI agent testified that in the car was found a shirt that had “DUF” written on it.

ii.
D argued that the t-shirt should have been produced under the best evidence rule.




b.
The court held that the testimony was properly allowed.

i.
When an item is both a chattel and a writing, a judge has discretion whether to apply the rule.

ii.
Here, the laundry mark was simple, so there was not a great chance that the witness would err.

iii.
Also, the writing on the shirt was not central to the case.




c.
Courts have chosen not to apply the rule to physical objects.

d.
One court has applied the rule to photos of documents, although the duplicate exception applied.



4.
U.S. v. Howard, pg. 389




a.
D was convicted on a drug charge.
i.
A witness testified to a conversation between D and another person that was tape recorded and monitored by the witness.

ii.
D argued that the best evidence rule required the original recording.




b.
The court held that the testimony was proper.

i.
The best evidence rule does not apply here because the witness was proving the content of the conversation, not the contents of the recording, based on personal knowledge.

c.
Other courts have agreed that testimony as to a conversation is permissible when the conversation is recorded.

d.
The same is true of transcripts of events or testimony.



5.
U.S. v. Levine, pg. 391



a.
D was convicted for interstate shipment of obscene films.
i.
P introduced the release print of the film, although it had never been shipped interstate.

ii.
D contended that since the charge was for the work print, it should have been used instead of the release print.




b.
The court held that the release print was properly admitted.

i.
The court said that an original of a motion picture includes the negative or any print therefrom under 1001(3).

ii.
Thus, the release print was an original.
iii.
A witness testified that the release print was substantially the same as the work print, so it was authenticated.

c.
If a video recreation of an event is demonstrative, the rule does not apply.
d.
Usually, the rule does not apply to photos because they are demonstrative; a witness adopts it as illustrative of his testimony.
e.
The rule usually does apply to X-rays because the doctor testifies to the contents of the X-rays.

i.
However, under 703, an expert may still testify based on inadmissible data.


6.
Steps for Best Evidence Rule



a.
Is the evidence offering:





i.
A writing?





ii.
To prove the contents thereof?

b.
If not the original, is it a duplicate?

i.
If so, is there a genuine dispute to the authenticity?
c.
If not the original or a duplicate, it the party justified for non-production?

i.
Lost or destroyed?


ii.
Unobtainable?


iii.
In possession of opponent?


iv.
Collateral matter?

C.
Duplicates and Secondary Evidence



1.
U.S. v. Sinclair, pg. 394

a.
D was convicted for accepting money in return for giving insurance business.

i.
P introduced into evidence copies of D’s expense account reports that did not reproduce the reverse side of the originals.




b.
The court held that the reports were properly admitted.





i.
The district court made a careful examination of the reports.

ii.
The omitted portions only contained places to itemize expenses that were totaled on one line of the front of the reports.

iii.
On the reports that had expenses on the back, the amounts were insubstantial.

c.
Rule 1003 attempts to limit the rule to situations where a genuine issue of authenticity is raised.

d.
Courts may be more suspicious of recordings and videotapes then writings.



2.
Neville Construction Co. v. Cook Paint and Varnish, pg. 398

a.
P sued D for negligence and breach of warranty for a fire that allegedly resulted from D’s product.


i.
P testified to literature given by D that had been lost in the fire.

ii.
D argued that a similar brochure should have been used, but D had successfully objected on the ground that it was not on the pre-trial exhibit list.

b.
The court held that the testimony was properly allowed.
i.
The court said that there are no degrees to secondary evidence,

ii.
Thus, once 1004 is invoked, any secondary evidence may be used.




c.
A trial judge has much discretion under 1004.

D.
Summaries



1.
U.S. v. North American Reporting, Inc., pg. 400
a.
D was convicted of mail fraud.
i.
D attempted to present summaries based on evidence, personal memory, and other random information.





ii.
The trial judge excluded this from evidence.




b.
The court found the summary properly excluded.





i.
It was based on a “hodge-podge” of information.
ii.
Many entries in the chart relied on a questionable contract interpretation.

iii.
D could still testify to matters shown on the chart.

iv.
The judge still has discretion to exclude evidence under 403.

c.
For a summary to be admissible, the original documents must be admissible.

i.
Once originals are authenticated, the summary must be authenticated.

ii.
If the material used is inadmissible, the summary is inadmissible.

d.
The documents must be voluminous and inconvenient to present at trial.

e.
The documents do not have to be in evidence.

f.
Rule 1006 is not necessary when documents have already been admitted.

i.
Summaries based on admitted evidence are pedagogical summaries.

ii.
Many courts, however, cite 1006 in allowing such summaries.




g.
The summary must be representative of the underlying information.

VI.
OPINION AND EXPERT TESTIMONY


A.
Lay Opinions


1.
Rules



a.
Rule 701. Opinion Testimony by Lay Witnesses
If the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness, (b) helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.



b.
Rule 704.  Opinion on Ultimate Issue
(a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.

(b) No expert witness testifying with respect to mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto.  Such ultimate issues are matters for the trier of fact alone.


2.
Rationally Based on Perception




a.
U.S. v. Hoffner, pg. 411

i.
D was convicted of distributing controlled substances without a legitimate medical purpose.
a.
Three lay witnesses were asked if they thought D intended to issue the prescriptions for a legitimate medical purpose.

b.
P objected, and it was sustained.





ii.
The court held that the objections were properly sustained.

a.
None of the witnesses had been present when the patients met with D; they did not overhear any conversations; they did not witness any exams or prescription writing.

b.
Thus, they had not rational basis of perception.

c.
The government’s introduction of expert testimony on the subject does not mean that D can rebut with lay witnesses.
iii.
Courts have excluded lay opinions of witnesses concerning their observations of car-drivers when the witness is outside the car.



3.
Helpful to the Jury



a.
U.S. v. Yazzie, pg. 413





i.
D was convicted for statutory rape.
a.
D argued that he had a reasonable belief that the 15½ year-old victim was over 16.

b.
Several witnesses were not allowed to testify that they believed the victim to be over 16.

ii.
The court held that the witnesses should have been allowed to testify to their opinions of the victim’s age.


a.
The witnesses clearly have a basis for their perception.

b.
The court noted that this testimony was helpful to the jury in determining whether D had a reasonable belief.

c.
The jury could not make its own judgment because she was already much past 16 during the trial.

d.
The jury obviously wasn’t there to observe the victim when the incident occurred.

e.
Testimony as to her features and behavior was not a substitute for testimony as to her age.

f.
Age is an extremely intangible quality to perceive.

g.
It is also very difficult to describe why one thinks another is of a certain age.
h.
Thus, the conclusions of the witnesses, and not just their reasons, were important.

i.
Also, age is something that any lay person can assess.

j.
Finally, the beliefs of the witnesses were extremely relevant to determining whether D’s belief was reasonable.





iii.
The court found the error to be harmful and reversed.

iv.
Lay witnesses can draw reasonable inferences from their personal perceptions.

v.
If a witness makes a conclusion not reasonably supported by their knowledge, the opinion is unhelpful to the factfinder and inadmissible.




b.
U.S. v. Rea, pg. 417

i.
D was convicted of conspiracy to defraud the government and tax evasion.
a.
A witness testified that D must have known that he was participating in a tax evasion scheme.





ii.
The court held that the testimony should have been excluded.

a.
The court noted that it is harder to meet the 701 standard when the opinion concerns intent or knowledge.

b.
If a witness cannot identify the objective factual bases for his opinion, we don’t know if it is based on rational perceptions and it is not helpful to the jury.

c.
If a witness can identify those bases, it is not helpful to the jury because the jury can draw the inference as easily as the witness.
d.
Lay opinions to knowledge and intent will be most helpful when it is based in part on the person’s experience or history.

e.
The court said that helpfulness is a preliminary legal matter.

f.
The court said that there was an adequate basis for the witness’s opinion, although this was not apparent when the witness first gave the opinion.

g.
However, the court thought that the jury was in a better position to assess knowledge than the witness because P introduced more evidence on the matter than just the witness’s basis.

h.
Thus, it was not helpful to the jury.

iii.
Nonetheless, since there was so much additional evidence against D, the error was harmless.

iv.
How is this different from Yazzie?


a.
This goes to state of mind as opposed to physical appearance.



b.
State of mind is always subjective and circumstantial.


c.
Thus, the jury can draw the inference.


d.
The effect of time was important in Yazzie.

v.
Also, this was close to the ultimate issue.

vi.
Helpfulness and rational basis are determined through 104(b).





vii.
Witnesses have been allowed to testify as to another’s intent.



c.
Kostelecky v. NL Acme Tool/NL Industries, Inc., pg. 422

i.
P sued D for an injury sustained on an oil rig while under the supervision of D.
a.
A co-employee testified that P caused the accident himself and did not heed warnings.

b.
P argued that this should not have been allowed because it did not assist the jury.





ii.
The court held that the testimony was improperly admitted.

a.
The court first noted that even though testimony is not inadmissible solely because it embraces an ultimate issue, not all testimony on ultimate issues is admissible.

b.
Testimony that tells the jury what result to reach (legal conclusions) is not admissible.

c.
The questions to the witness only asked for legal conclusions as to causation, which was an important issue.





iii.
The court held, however, that the error was harmless.

iv.
One should be careful when framing a question based on the ultimate issue.

a.
If it’s too similar to the statute or legal language, it may not be allowed.

v.
Opinions on ultimate issues have been said to intrude the function of the court to instruct the jury on the law.
vi.
Testimony asking a D if he admitted a conspiracy has been excluded.

vii.
However, testimony that a police officer was out-of-control and that another officer was going to file an excessive force report was admissible.


4.
The Line Between Lay and Expert Testimony



a.
U.S. v. Figuero-Lopez, pg. 424





i.
D was convicted of possession with intent to distribute.

a.
D set up an elaborate drug deal where he used two cars, only transferred small amounts of the drug at a time, and circled the parking lot several times.

b.
Law-enforcement officers testified as lay witnesses that these actions constituted those of a big-time drug dealer.

ii.
The court held that this was really expert testimony and should have been excluded under 701.

a.
The testimony was similar to expert testimony in other drug cases.

b.
However, the officers based their testimony on their training and experience.

c.
This testimony was specialized knowledge.

d.
This would frustrate the purpose of expert testimony and Rule 702.

iii.
However, because the witnesses could have been qualified as experts and given the same testimony, the court found that the error was harmless.

iv.
At the time of the case, (c) was not a part of 701.  Now, the holding is made explicit in the rule.



b.
Advisory Committee Note to 2000 Amendment to Rule 701





i.
(c) is to prevent expert testimony masquerading as lay opinion.
ii.
It ensures compliance with Fed. R. Civ. P. 26 and Fed. R. Crim. P. 16.

iii.
A witness may be both an expert and a lay witness, but if the testimony is based on scientific, technical, or specialized knowledge, he must be qualified.

iv.
Examples of lay opinions:

a.
Testimony of business owner to value or projected profits of business;

b.
Testimony that a substance appears to be a narcotic.





v.
Lay testimony is from reasoning familiar in everyday life.

vi.
Expert testimony “results from a process of reasoning which can be mastered only by specialists in the field.”

B.
Experts



1.
Rule 702.  Testimony by Experts
If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.
2.
Qualification of Experts

a.
Berry v. City of Detroit, pg. 432
i.
P sued D for wrongful death of P’s son.  D, a police officer, shot P during an altercation.

a.
P alleged that the city pursued a deliberate policy of failing to adequately train or discipline its police officers in the use of deadly force.
b.
P presented an expert witness who was in law enforcement for many years.

i.
He had some education.


ii.
He was a deputy sheriff, but he was fired twice.


iii.
He worked for the Justice Department.


iv.
He didn’t have training but rather experience.

ii.
The court held that he should not have been allowed to testify as an expert.

a.
Because his knowledge was based on experience and not training, he needed firsthand experience with the effect of discipline and deadly force training.

b.
However, he had no specific experience in this area.

c.
Because he has no training, he can only testify to what he has observed throughout the years, not to any sociological principles.

iii.
Because of the leeway given experts on what they can base their opinions, courts go far in requiring experience and training.

iv.
The qualification of an expert is decided under 104(a).


a.
The court decides for itself.

v.
Experience alone can be sufficient for qualification.

vi.
Courts can be strict on the subject areas on which an expert can testify.

vii.
Courts may require a specialized expert if the testimony is on a specialized subject matter.

a.
However, too strict a requirement means that the only people who can testify will be ones who work for industry defendants.
viii.
Experts may be permitted to switch sides, but usually not if other experts are available.

a.
Ordinarily, an expert will not be able to refer to the fact that he was hired by the other side unless that party attacks his qualifications.

3.
Proper Subject Matter for Expert Testimony




a.
Scott v. Sears, Roebuck & Co., pg. 438
i.
P sued D for an injury sustained when she fell on a broken part of D’s sidewalk.
a.
P presented a human factors expert who testified that the broken sidewalk could not be seen, that the yellow color of the curb caused the human eye to fill in discontinuities, and that the sidewalk was an accident waiting to happen.

ii.
The court held that human factors experts could be experts under Rule 702.

a.
The testimony must assist the trier of fact for the expert to testify.

b.
If the testimony is to common knowledge, it will probably be of no assistance, although it will be harmless error to admit it.

c.
In that situation, a trial court should be careful not to let the expert’s conclusion supplant the jury’s common sense evaluation.

iii.
The court held that her testimony that the broken part of the sidewalk could not be seen was common knowledge, so it did not assist the jury and should have been excluded.


a.
However, this error was harmless.

iv.
Her testimony as to the color of the sidewalk causing the eye to fill in discontinuities was proper expert testimony.

v.
Her testimony that it was an accident waiting to happen should not have been allowed.


a.
This was prejudicial.

b.
Similarly, her testimony about the spalling being a distraction should not have been allowed because it was irrelevant under Virginia law.

vi.
Two problems with common sense expert testimony.



i.
The jury may place more weight on it.



ii.
The expert may not have personal knowledge.

vii.
How does the expert get in?


i.
The party must disclose the expert’s information.


ii.
Next, the expert is deposed.




a.
Impeachment at trial.




b.
Motion in limine.




c.
Determine whether he’s a good or bad expert witness.

viii.
Examples of helpful expert testimony:



i.
Trade usage and banking customs.


ii.
Cultural attitudes among Hmong refugees.


iii.
Proper engineering design standards.

ix.
Examples of non-helpful expert testimony:

i.
The reasonableness of lifting a certain weight as a part of one’s job.

ii.
The danger of offloading a ship in bad weather.

x.
Speculation and legal conclusions are also not helpful.

xi.
Law enforcement agents may testify as expert witnesses as long as their testimony is helpful.


4.
Reliability of Expert Testimony



a.
Frye v. U.S., pg. 443





i.
D was convicted of murder.
a.
D was given a polygraph and sought to present the scientist who conducted the test, but the trial court did not allow the testimony.





ii.
The court held that the testimony was properly excluded.

a.
The court said that expert testimony must be deduced from generally accepted scientific principles.

b.
The court said that polygraphs were not generally accepted as reliable.





iii.
Under this test, the judge doesn’t do much.





a.
He only identifies the general consensus of the community.

iv.
This test meant that it would take a while before emerging scientific evidence will be allowed.

v.
Under Frye, the polygraph would still not be allowed today.

vi.
One problem with this test is defining the relevant community.


a.
You don’t want to define it too narrowly or too broadly.




b.
Daubert v. Merrell Dow Pharms., Inc., pg. 444





i.
P sued D in a Bendectin case.
a.
P’s expert testified using in vitro and in vivo animal studies and reanalysis of epidemiological studies.

ii.
The Court rejected the Frye test and held that it was superseded by the Rules.


a.
Rule 702 doesn’t mention general acceptance.


b.
Nothing in the history behind the rule mentions Frye.
iii.
The Court explained how courts are to apply Rule 702.


a.
Two requirements for expert testimony:




i.
Assist the trier of fact.





a.
Thus, it must be relevant to an issue in the case.





b.
“Fit.”

c.
There must be a connection between the scientific evidence and an issue.








ii.
Reliability/Validation

a.
Scientific knowledge must be grounded in the methods of science and be somewhat certain.
b.
It must be derived from the scientific method.

c.
Good grounds of science.

b.
The trial judge decides fitness and reliability on his own under Rule 104(a).

c.
Four factors are used in assessing reliability:


i.
General acceptance.


ii.
Testability.


iii.
Rate of error.


iv.
Peer review and publication.

d.
These factors are illustrative and not exhaustive.

iv.
This asks a lot of the trial judge.
v.
In this case, if the studies had been published and subjected to peer review, they might be admissible.


a.
Reanalyzing epidemiological studies is not enough.

vi.
Courts favor epidemiological studies.


a.
There is almost a hierarchy of evidence.

vii.
Under Daubert, it is hard to predict how a case will come out.

viii.
Example – Polygraph

a.
The Supreme Court said they were unreliable prior to Daubert in a case arising in military court, where they were banned for use by D’s.

i.
No general acceptance.

ii.
Uniformly rejected by states.

iii.
Screening for jobs is different than use in court.

iv.
They invade the role of the jury to assess credibility of witnesses.

b.
Stevens dissented.


i.
They’re more reliable than eyewitnesses.


ii.
They give more false negatives than false positives????





ix.
Example – Fingerprint






a.
Judge Pollock has thrown them out.







i.
There are no controlling standards.







ii.
They’re not very scientific.








a.
Forensic scientists aren’t really scientists.







iii.
There are not a lot of tests.
b.
He didn’t exclude the fingerprints, but no one could draw conclusions from them.

c.
He changed his mind later.



i.
It is technical expertise, not scientific.


ii.
The rate of error is low.

d.
Because the standard of review is abuse of discretion, he did probably not err either time.



c.
General Electric Co. v. Joiner, pg. 450

i.
P sued D alleging that D’s transformers promoted his lung cancer through exposure to PCBs and furans and dioxins.

a.
D moved for summary judgment.

i.
D argued there was no evidence of exposure to any of the toxins (Celotex).
ii.
D argued that there was no scientific evidence that PCBs promoted D’s cancer.






b.
P responded with the testimony of an expert witness.







i.
If the expert is admissible, then there is a genuine issue.







ii.
If not, he will lose, so it’s outcome determinative.

c.
The district court granted summary judgment for D on both points.

d.
The appellate court reversed.

i.
It applied a stringent standard of review, resolving doubts in favor of the non-moving party.

ii.
The Supreme Court held that abuse of discretion should be the standard of review of the admissibility of expert testimony.

iii.
Here, the Court said there was no abuse of discretion.

a.
No study had found a statistically significant causal link.

b.
The Court noted that conclusions and methodology “are not entirely distinct,” so the trial judge may exclude an opinion that is too great a leap from the data to the conclusion.

c.
A judge does not need to accept the expert’s ipse dixit testimony that there is a connection.

iv.
Breyer concurred and noted that trial judge’s have many options in assessing expert testimony.

a.
They can narrow the scientific issues in dispute.

b.
They may conduct pretrial hearings to examine potential experts.

c.
They may appoint under Rule 706 experts to serve on behalf of the court.

v.
Stevens concurred-in-part and dissented-in-part because he thought that the Court should not have addressed whether the district court abused its discretion.

a.
He thought that there is a clear distinction between conclusions and methodology.

iv.
Thus, the trial judge has discretion to assess expert testimony and use the factors to analyze:


a.
The expert’s conclusions.


b.
The expert’s methodology.

v.
The appellate court can only reverse for abuse of discretion.



d.
Westberry v. Gislaved Bummi AB, pg. 458

i.
P sued D alleging that talcum powder that D used on its products caused him injuries.


a.
P’s expert testified on causation.


b.
The expert used differential diagnosis to determine causation.

ii.
The court first held that differential diagnosis is reliable enough to provide a basis for an expert opinion.

a.
It is accepted in the medical community, has been subjected to peer review, and doesn’t usually lead to incorrect results.

b.
Most courts agree that it is valid.

iii.
The court also held that the differential diagnosis in this case was proper.


a.
D contended that the expert never ruled in the talc as a cause.

b.
The court noted that there was significant evidence of exposure and there was a temporal relationship.

c.
The expert did not have to rule out every possible cause.

i.
That goes to the weight.




e.
Kumho Tire Company, Ltd. v. Carmichael, pg. 464




i.
P sued D alleging that D’s defective tire caused an accident.
a.
P’s expert testified that the tire was defective based on his inspection of a tire.

b.
The expert was a tire failure analyst, which is a technical expert.





ii.
The Court held that Daubert applied to all expert testimony.
a.
The Rule makes no distinction between different types of experts.

b.
It would be hard to apply different standards to different types of experts.





iii.
The Court reemphasized that the factors are illustrative.






a.
The factors will apply in some cases, but not in others.






b.
The factors may apply in technical areas.

iv.
The Court held that the trial judge’s decision on how to determine reliability is afforded the same discretion as his ultimate conclusion.

v.
In the case, the trial court did not abuse its discretion.

a.
His methodology was not unreasonable in general, but it was as applied in this case.

b.
He did not apply it consistently because he found a number of signs that the tire had no defect, yet still concluded that it was defective.
c.
He could not differentiate between different uses (mileage) of the tire.






d.
There was no general acceptance.





vi.
Thus, the trial judge assesses:






a.
Qualification.






b.
Reliability of methodology.






c.
Reliability of methodology as applied.





vii.
The trial judge is a gatekeeper.






a.
He has enormous discretion.






b.
There are no set factors.






c.
It is hard to measure abuse of discretion.

d.
The judge has the incentive to grant summary judgment for defendants in product liability cases.



i.
Daubert allows him to do this.


ii.
He is insulated from review.




f.
Advisory Committee Note to 2000 Amendment





i.
The amendment affirms Daubert and Kumho.

ii.
The proponent must establish admissibility by a preponderance under Rule 104(a).

iii.
The amendment provides general standards but does not codify the Daubert factors.
iv.
Other factors:

a.
Whether expert’s opinion was developed for litigation or out of independent research.

b.
Whether he has unjustifiably extrapolated from the data to his conclusion.

c.
Whether he has accounted for other explanations.

d.
Whether the expert is being as careful as he would in his own work.

e.
Whether the field of expertise is known for reliability.





v.
The Rule allows competing expert testimony.
vi.
If an expert purports to apply accepted principles yet reaches conclusions different from other experts, it is suspect.

vii.
Experience alone may be the basis of testimony.

viii.
The trial court should not take the expert’s ipse dixit word.

ix.
The sufficiency of the expert’s basis is to be decided under 702.


a.
This is a broad requirement of reliability.


b.
The 703 analysis is narrower.

i.
It only asks whether the expert reasonably relied on inadmissible information.

c.
If he relies, the court then looks at whether it is sufficient under 703.




g.
Alternatives





i.
Appoint an expert by the judge under R. 706.






a.
This may be expensive.






b.
It doesn’t happen frequently.





ii.
Tighten the standard of review.






a.
Clearly erroneous.





iii.
The Court may revisit.





iv.
Evaluate P’s evidence based on D’s experts.






a.
D may be able to validate P’s evidence.





v.
Some think that not much has changed from Frye.






a.
Judges still look at general acceptance.



5.
Basis of Opinion and Underlying Data



a.
Rule 703.  Bases of Opinion Testimony by Experts

The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing.  If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted.  Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect.



b.
Rule 705.  Disclosure of Facts or Data Underlying Expert Opinion

The expert may testify in terms of opinion or inferences and give reasons therefore without first testifying to the underlying facts or data, unless the court requires otherwise.  The expert may in any event be required to disclose the underlying facts or data on cross-examination.



c.
Advisory Committee Note to 2000 Amendment of Rule 703

i.
Just because the expert testifies based on inadmissible data, the data is not necessarily admissible.

ii.
It is only admissible if it will assist the jury and its probative value will substantially outweigh their prejudicial effect.

iii.
Often the data will be admissible only after attack on the expert’s opinion by the opponent.

iv.
If the data is admissible for another purpose, the Rule doesn’t apply.

v.
The Rule has a presumption against disclosure.




d.
Reporter’s Comment

i.
The amendment tries to prevent a party from using the Rule as a backdoor to hearsay.

ii.
A court may permit a general reference to the data instead of specific references.

iii.
A court may permit disclosure of inadmissible data that will surely be attacked on cross.




e.
Thomas v. Metz, pg. 500





i.
P sued D for malpractice.






a.
D presented two expert witnesses.

b.
P argued that the experts impermissibly relied on D’s deposition for their opinion.





ii.
The court held that the testimony was properly allowed.






a.
The experts relied on more than just the deposition.

b.
It was permissible that they based their opinions in part on the deposition.

iii.
When inadmissible data is disclosed to the jury, a limiting instruction should be given upon request.

iv.
Facts or data are made know to an expert through two ways:


a.
Listening to testimony at trial.


b.
Hypothetical summarizing all the relevant facts.

v.
703 does not examine the expert’s methodology, only the data to see if a reasonable expert would rely on it.

vi.
An opinion may be admissible under 703 but not 702.




f.
Overview of Rule





i.
Reliability of facts and data.





ii.
Made known at or before hearing.

a.
Could have learned from personal knowledge, which makes him a fact witness.

b.
Could learn second-hand and form opinion.  The data would be hearsay.

c.
Could form opinion based on what he heard during trial.

d.
Could ask him hypo based on facts in record.


i.
Sometimes this can be very lengthy.



ii.
It’s based on the common law.


iii.
Not frequently used now.





iii.
Expert can rely on inadmissible evidence.






a.
Only if he reasonably relied.

b.
If can only come in if it’s necessary to assist the jury and its probative value substantially outweighs its prejudicial effect.

c.
He can give his opinion without any basis.


i.
It may then be brought out on cross.

ii.
You depose him before trial to find out if his basis is sufficient.







iii.
Also, it’s produced through Fed. R. Civ. P. 26(a).



6.
Ultimate Issue



a.
U.S. v. Thigpen, pg. 504




i.
D was convicted of possessing weapons with a felony conviction.





a.
D raised the insanity defense.

b.
P cross-examined D’s expert and asked if one suffering from schizophrenia would not be able to appreciate the wrongfulness of his actions.





ii.
The court held that the question was proper.






a.
This did not violate 704(b).

b.
Expert testimony concerning the nature of a defendant’s 
mental defect is admissible.

c.
This was a general question on the effect of the disease on a person’s ability to appreciate the wrongfulness of his actions.

d.
It did not specifically ask whether D could appreciate the wrongfulness of his actions.

e.
A thinly veiled hypo may not suffice.

iii.
A court has allowed an expert to testify that a defendant’s product was unreasonably dangerous under the consumer expectations test.
iv.
Another court has allowed an expert to testify as to whether the behavior of the parties contributed to an accident.

v.
Courts have not allowed an expert to say whether someone is negligent and whether one complied with the 4th amendment.

vi.
Experts have testified that to general mental states of classes of people in criminal cases.
a.
E.g., one with certain amounts of drugs or one with a certain mental disorder.

viii.
Experts cannot testify to the defendant’s specific mental state.

ix.
704(b) has been used to exclude a D’s polygraph evidence.



7.
Summary of Expert Testimony



a.
Qualification

i.
The opponent may try to stipulate to credentials because it doesn’t look as impressive in front of the jury.




b.
Fit

i.
Would expert’s knowledge assist the jury in the determination of fact.

c.
Reliability


i.
Principles and methods


ii.
Factors:



a.
Testability



b.
Rate of error



c.
Publication and peer review



d.
General acceptance



e.
Developed in preparation for litigation



f.
Reasonable extrapolation from data or too wide a gap.

g.
Same care in forming opinion as he would have used in own work.

h.
Is field known to reach reliable results.
VII.
HEARSAY DEFINED

A.
Overview



1.
Rules
a.
Rule 801.  Definitions

(a) Statement.  A “statement” is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.

(b) Declarant.  A “declarant” is a person who makes a statement.

(c) Hearsay.  “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.




b.
Rule 802.  Hearsay Rule

Hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.



2.
Introduction



a.
Problems with witness testimony




i.
Perception





ii.
Memory





iii.
Ability to narrate accurately (not just communication)





iv.
Sincerity




b.
Testimony checks





i.
Oath






a.
Goes to sincerity





ii.
Public trial






a.
Harder to lie






b.
Checks other participants (judge, attorneys).






c.
Factfinder can view demeanor of witness.





iii.
Cross examination






a.
Tests perception, sincerity, memory, narration.





iv.
Context




c.
Problems with hearsay testimony





i.
Credibility and perception of witness can be tested.





ii.
But, the declarant’s problems cannot be tested.






a.
He’s not under oath.




d.
Three options for hearsay





i.
Exclude all hearsay.






a.
This would be overkill.





ii.
Abolish the rule






a.
This would create a lot of unpredictability.





iii.
Keep rule and have exceptions




e.
Categories of exceptions





i.
Non-hearsay





ii.
Exceptions when declarant unavailable.






a.
Very probative statements.





iii.
Exceptions when declarant is available.






a.
Reliable statements.





iv.
Open-ended exception.


B.
Declarant



1.
People v. Centolella, pg. 509




a.
The prosecution sought to admit evidence of trailing by bloodhounds.





i.
D argued that it was hearsay; the bloodhounds were declarants.

b.
The court said that this was opinion evidence, and the bloodhounds were more like a scientific tool.

i.
The rule concerns the credibility and competency of people.

c.
A court has held that readings from a radar gun is not hearsay.

C.
Truth of the Matter Asserted



1.
Creaghe v. Iowa Home Mutual Casualty Co., pg. 512




a.
P got in a car accident with someone who P claimed was insured by D.

i.
D put on evidence of the cancellation of the insurance policy, including statements made by the insured to D.




b.
The court held that this was not hearsay.

i.
The statements were used to show the making or canceling of an agreement.

ii.
They were not being used to prove the truth of what the insured said, only that he made the statements.

iii.
The witness could be tested as to whether the statements were made.




c.
This comports with an objective theory of contract formation.

d.
Other examples of non-hearsay are words spoken to create agency relationships, promissory notes, wills, leases, and assignments.

i.
These all have independent legal significance.


2.
U.S. v. Anfield, pg. 515

a.
In a perjury prosecution, the prosecutor testified as to what D told the grand jury.
b.
The court held that this was not hearsay.

i.
It was not being used to show there was a camera and a girl in the bank; it was only being offered to show that D made those statements.

ii.
The prosecutor is a witness with personal knowledge who can be cross-examined to test the truth of whether D said this.




c.
Similarly, slanderous or libelous statements are not hearsay.



3.
U.S. v. Jones, pg. 516




a.
D made threatening statements to a judge and an attorney.



b.
The court held the statements to be non-hearsay.

i.
They were not offered to prove the threats, only that they were made.

ii.
Anyone present when the threats were made could testify to what D said.

c.
A fraudulent statement is non-hearsay when offered against the declarant as proof of fraud.



4.
Vinyard v. Vinyard Funeral Home, Inc., pg. 517

a.
In a slip-and-fall case, P offered evidence of statements made to D to show that D’s parking lot was slippery.
b.
The court held that these statements were not hearsay because they were only being use to show notice.


i.
They were not used to prove that the pavement was slick.

c.
But, the jury could use this to decide that the pavement was slick.


i.
Thus, there should be a limiting instruction.

d.
In order for a statement to be admissible to show notice, it must be one that was or should have been known about by the party.



5.
McClure v. State, pg. 519




a.
D was told by the declarant that his wife was unfaithful.
i.
D tried to use this evidence to show that he committed voluntary manslaughter because his wife was cheating on him.




b.
The court held that this was not hearsay.





i.
It was not being used to prove that the wife was unfaithful.





ii.
Rather, it was only used to show D’s state of mind.




c.
Example





i.
Informant tells police that D was selling drugs at a place.

ii.
It may be used to show why the police went to D’s place, but only if it’s an issue in the case.




d.
Example





i.
P offers a drug recipe.





ii.
It is not being offered to show how to make crack.





iii.
Rather, it shows that D was connected to the drug trade.

iv.
Also, it may not be an assertion because the writer was not asserting that D was connected with the drug trade.

v.
There may be a 403 objection, but it would probably be admitted.



6.
U.S. v. Wicks, pg. 522




a.
The prosecution offered evidence of a drug recipe.

b.
The court held this not to be hearsay because it was not used to prove the truth of the matter asserted, although some reading was required.

c.
Drug ledgers have been admitted as non-hearsay.

d.
Testimony may be excluded when it s probative value is dependent on the truth of an out of court statement upon which the witness relies.

D.
Statement



1.
Stevenson v. Commonwealth, pg. 528

a.
D’s wife gave an officer a shirt, when the officer asked for D’s clothes from the previous day.


i.
D claimed that she had made an assertive hearsay statement.

b.
The court held that this was hearsay.
i.
The wife had nonverbally asserted that the shirt was D’s shirt from the previous night.

ii.
It was being offered to prove that fact.




c.
You should try to restate nonverbal conduct orally.




d.
Pointing and nodding are statements.



2.
U.S. v. Zenni, pg. 531
a.
Government agents searched D’s premises for illegal gambling activities.  They answered the phones several times, and the callers gave instructions to place bets.

i.
D argued that his was hearsay.

b.
Under the common law rule, this would not be admitted, because the callers were impliedly asserting that this was a gambling house.

c.
Under the Federal Rules, the court held that this was not hearsay.

i.
The callers did not intend to make an assertion that this was a gambling place.

ii.
The court said that implied assertions are removed from the hearsay rules.
d.
Some commentators believe that some implied assertions should be hearsay.
i.
It should be hearsay as long as the declarant intended to make an express or implied assertion, and the statement is offered for the truth of that assertion.

ii.
Thus, if a declarant uses a figure of speech, it may be hearsay.




e.
Most courts would still exclude some implied verbal assertions.




f.
In U.S. v. Weeks, friends called D by a nickname.

i.
The court held that this was not hearsay because the friends were not asserting that D was the nickname.

ii.
Rather, they were making other assertions.

E.
Out of Court Statements of Witnesses


1.
U.S. v. Check, pg. 539



a.
A police office testified to statements he made to a drug dealer.
b.
The court held that his statements were actually trying to show the drug dealer’s statements to the officer.

i.
Also, the court held that the police officer’s statements were hearsay, and no exception or exclusion allows an out-of-court statement by the witness testifying to come in.


F.
Hearsay Review
1.
Even if admissible, statements may be inadmissible under some other rule.

2.
Any statement not made in the current proceeding is potentially hearsay.

3.
What is a statement?


a.
Oral


b.
Written

4.
Must be offered for the truth of the matter asserted.

a.
We care about the truth of whether it was made, but for the rule to work, it must be offered for the truth of the matter asserted.




5.
Non-hearsay Purposes





a.
Effect on listener (Notice)





b.
Slander





c.
Contract terms





d.
State of mind




6.
Non-verbal conduct





a.
Write down assertion




7.
Implied assertions





a.
E.g., Mohammed can shoot a tick off a jaguar.






i.
Under a literal/technical reading, it would not be hearsay.






ii.
Under the intent test, it would be hearsay.





b.
E.g, letters to a testator.






i.
They don’t intend it to be an assertion, so they’re not hearsay.





c.
E.g., recipe for crack-cocaine.






i.
It’s not being offered to prove the intended assertion.





d.
E.g., “At least I never forged a will.”

i.
This is hearsay because the implied assertion is that you forged a will.




8.
Analysis





a.
Identify the statement made.






i.
When was it made?






ii.
Who made it?





b.
Restate it if necessary.





c.
Offered for truth of the matter asserted?
VIII.HEARSAY EXCLUSIONS

A.
Prior Statements


1.
Prior Inconsistent Statements Under Oath

a.
Overview




i.
Why can’t a statement be admitted from a prior proceeding?





a.
Jury can’t test the credibility.

b.
The prior cross-examination may not have been meaningful; the parties may be different.





c.
No context.

ii.
The common law excluded all prior inconsistent statements except for impeachment purposes.




a.
They could not be used for substantive evidence.
iii.
R. 801(d)(1)(A).




a.
It must be under oath at a trial, hearing, or other proceeding.




b.
The declarant must be present and testifying at trial.




c.
It must be inconsistent.




d.
It may be used for substantive evidence.


b.
Rule 801(d)(1)(A)
(d) Statements which are not hearsay.  A statement is not hearsay if –

(1) Prior statement by witness.  The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition.




c.
U.S. v. Livingston, pg. 546

i.
Two witnesses made statements to a postal inspector during an investigation concerning a robbery of a post office.

a.
P tried to use the statements as substantive evidence when the witnesses failed to recall their conversations.

ii.
The court held that this did not meet the requirements of R. 801(d)(1)(A).

a.
The statement was not made at a trial, hearing, or other proceeding.

b.
The statement was prepared by an interested person.

c.
This is in line with most courts of appeals.

d.
There were not many circumstantial guarantees of trustworthiness.





iii.
The statement could still come in for impeachment.

iv.
Statements made at grand jury proceedings are admissible under this rule.

v.
Inconsistency can be found in evasive answers, inability to recall, silence, or changes of position.

vi.
Inability to recall will probably only be an inconsistency when the witness is feigning lack of memory.

vii.
Just because the statement is admitted, it alone may not be sufficient evidence.

viii.
A party may not call a witness solely to impeach the witness with an inadmissible prior inconsistent statement.



2.
Prior Consistent Statements



a.
Rule 801(d)(1)(B)
(d) Statements which are not hearsay.  A statement is not hearsay if –

(1) Prior statement by witness.  The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (B) consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive.



b.
Tome v. U.S., pg. 551
i.
Declarants in an sexual abuse case testified to statements made by the victim after D had implicitly accused the victim of having a motive to lie in order to live her mother.

a.
The statements all were made after the victim’s motive to fabricate arose.

ii.
The Supreme Court held that a consistent statement must come before the motive arises.

a.
The purpose of the rule really only functions if the motive arose after the statement.

b.
The Advisory Committee never said that they were departing from the common law rule.

c.
An opposite rule would shift the focus of testimony to out-of-court statements.

iii.
The dissent thought that post-motive statement should be allowed, except where they are not relevant.

iv.
Most courts allow a witness other than the declarant to testify to the prior consistent statement.


a.
The 7th Circuit is the exception.

v.
A consistent statement of a criminal defendant may be admitted where the prosecution implies that the defendant’s defense is false.

vi.
Prior consistent statements may still be admissible to rehabilitate a witness.



3.
Prior Identifications



a.
Rule 801(d)(1)(C)
(d) Statements which are not hearsay.  A statement is not hearsay if –

(1) Prior statement by witness.  The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (C) one of identification of a person made after perceiving the person.


b.
Overview




i.
Why allow this?

a.
An out-of-court identification is more likely to be more reliable than an in-court one because memory is fresher.

b.
But, the out-of-court ID is often subject to police suggestion.





ii.
The ID probably needs to be part of a formal procedure.



c.
U.S. v. Owens, pg. 563
i.
D allegedly attacked a victim in a prison.  The victim identified D while in the hospital, but he could not remember why he identified D.
ii.
The Court held that this did not violate the Confrontation Clause.

a.
The Cause only provides for an opportunity for cross-examination, not necessarily the most effective cross.

b.
The Court found this no different then a witness who cannot explain a present belief.





iii.
The Court also held that this fell within Rule 801(d)(1)(C).

a.
“Subject to cross-examination” means the witness is under oath and responds to questions.

iv.
An ID based on a police sketch has been held admissible (as was the sketch itself).

v.
An ID is admissible even if the witness cannot ID the defendant at trial.

vi.
A witness who refuses to testify is not subject to cross-examination.
vii.
Examining the witness’s eyesight is only allowed for in-court identification.
B.
Admissions


1.
Overview


a.
Introduction

i.
They do not have to be against interest

ii.
What is the reason for it?



a.
A party shouldn’t complain about their own unreliability.



b.
He shouldn’t claim he is a liar or has poor memory/perception.



c.
If the party wants to contradict it, he can get on the stand.

iii.
It must be used against a party opponent (across a v.)



a.
This is usually not a problem in civil cases.

b.
It may be a problem in criminal cases with multiple defendants.





iv.
It doesn’t have to be consistent or inconsistent.





v.
It doesn’t have to rebut a charge of recent fabrication.




b.
Rule 801(d)(2)

(d) Statements which are not hearsay.  A statement is not hearsay if –

(2) Admission by party-opponent.  The statement is offered against a party and is (A) the party’s own statement, in either an individual or a representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.  The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).

2.
Own Statement


a.
State v. Johnson, pg. 569

i.
D was charged with willfully not paying taxes.  D offered the testimony of his accountant who was going to testify as to statements made by D.
ii.
The court held that this was hearsay and not excluded.

a.
The statements did not have to be against D’s interest, but he could not offer his own statements.

iii.
The declarant does not have to have personal knowledge of the truth of the statement.

iv.
An admission does not need to be incriminatory or against interest.

v.
One defendant cannot use the admission of a co-defendant in his trial.


3.
Adoptive Admissions


a.
U.S. v. Hoosier, pg. 572
i.
D’s girlfriend made statements about money from a bank robbery to a witness.  D maintained silence.




b.
The court held that this did not constitute hearsay.





i.
D trusted the witness.

ii.
Under the circumstances, D would have denied the statement if it was not true.

iii.
D had already told the witness about his plan to rob a bank.

c.
A document in D’s possession has been held to be an adoptive statement if there is enough corroborating evidence.
i.
Failure to respond to a letter is not an admission unless the circumstances would have dictated a response.

d.
Admission of the statement is conditional upon the party hearing and understanding it.


i.
Thus, it is governed by 104(b).


4.
Authorized Admissions and Admissions by Agent


a.
Marhlandt v. Wild Canid Survival & Research Center, Inc., pg. 575
i.
P sued D for injuries from a wolf attack.  P sought to introduce several out-of-court statements.

a.
The person who was in control of the attack left a note on the door of the company’s president; the note said that the wolf had bit a child.

b.
The person told the president that the wolf had bit a child.

c.
The incident was discussed during a meeting of the board of directors.

ii.
The court first held that the first two statements were admissible against both D’s because they were the person’s own statements, and they were statements made within the scope of his employment for the company.

iii.
The court then held the minutes admissible as to the company because they were authorized to make statements on the agenda of the meeting.

iv.
The court held that the minutes were not admissible against the person in control of the wolf.

v.
If the statement is made after the relationship is terminated the statement may not be admitted.

vi.
Authenticity and personal knowledge could have been contested by D’s.

vii.
Statements may be admitted even though they are not made to 3d parties.
viii.
An expert witness is not an authorized agent of a party.



b.
Hill v. Spiegel, Inc., pg. 579



i.
P sued D for wrongful termination based on P’s age.
a.
P introduced the testimony of a district manager as to conversations he had had with various employees.

b.
D argued that these were not admissions.





ii.
The court held that this was hearsay.

a.
P did not show that the employees were acting within the scope of their employment when they made the admissions.

iii.
There must be additional evidence to establish the agency relationship and its scope.

iv.
However, circumstantial evidence may be used to establish it.

v.
An employee’s statement may be admissible against another employee if there is a principal/agent relationship.
vi.
A lawyer’s statements may be admissible against a client.



a.
This is also true for arguments made at trial.

b.
The McKeon court imposed three limitations on the use of prior arguments:

i.
There must be a true inconsistency between the arguments.

ii.
The arguments must be the equivalent of testimonial statements by D (attorney must be authorized to make the statements).

iii.
An innocent explanation may not exist.

vii.
An agent does not need to have personal knowledge to make admissions.

5.
Co-Conspirators


a.
Bourjaily v. U.S., pg. 586
i.
The Supreme Court held that the existence of a conspiracy and membership therein must be established by a preponderance of the evidence.
ii.
The Court held that the hearsay statement itself as well as other hearsay statements may be admitted to prove the conspiracy.

a.
A hearsay statement is only presumed unreliable and this may be rebutted.

b.
Individual pieces of evidence may be insufficient alone to prove a point, but they may be sufficient when taken together.

c.
Rule 104(a) allows judges to consider hearsay.


i.
It rejects the bootstrapping rule (Glasser).
iii.
The Court held that the trial court in this case had properly admitted the evidence.

iv.
Coconspirator statements can be used even if they’re not charged.

v.
Independent corroborating evidence is necessary to prove the conspiracy.
vi.
A charge of conspiracy is not necessary.

vii.
Acquittal of conspiracy does not preclude use of the statements.

viii.
Evidence must be “fairly incriminating” to satisfy the preponderance standard.


a.
It must establish a reasonable suspicion of conspiracy.

ix.
Judges may either decide whether the conspiracy is established in a preliminary hearing or during the course of trial, as long as the prosecution eventually satisfies it.

a.
A mistrial should probably be declared if the prosecution does not, although a limiting instruction may correct this.



b.
U.S. v. Harris, pg. 593




i.
D was convicted of conspiracy to commit mail fraud.
a.
A witness (hospital roommate) testified to statements made by D’s coconspirator who was also in the hospital.

b.
D argued that the statement was not in furtherance of the conspiracy.

ii.
The court said that this was a close call, but it probably was not in furtherance of the conspiracy, unless the two were trying to gather helpful information.


a.
These were more like casual statements.

iii.
The court held nonetheless that its admission was harmless error.

iv.
The court applied the requirement strictly so the exception doesn’t swallow the rule.

v.
This also applies to civil cases.

vi.
The statement must be made with the intent to further the conspiracy.

a.
Blaming members may not be in furtherance, although some inculpatory statements further the conspiracy by keeping members apprised of developments and recruiting new members.

vii.
The conspiracy must be in operation at the time the statement was made.

a.
Usually, a conspiracy is terminated when its central criminal goal has been achieved or abandoned.
b.
Thus, the conspiracy ends in a monetary crime when the proceeds are divided up.

c.
Subsequent evasion of detection is not part of the old conspiracy, but it may be part of the new conspiracy.






d.
Statements made after arrest are probably not in furtherance.





viii.
Statements by an unidentified conspirator may be admissible.

6.
Relationship Between Agency Admissions and Co-Conspirator Admissions


a.
City of Tuscaloosa v. Harcros Chems., Inc., pg. 597




i.
P’s sued D’s for engaging in a conspiracy to fix prices of chlorine.

a.
P’s sought to introduce admissions of the former president of one defendant that he was engaged in price fixing through the testimony of two friends of the declarant.

b.
P also sought to introduce the testimony of a widow of a sales manager of a defendant, who had told her about what the vice-president said.

ii.
The court held that the former president’s testimony was admissible under 801(d)(2)(D) as an admission by an agent to a matter within the scope of his testimony.

a.
His admission, however, was not admissible against any other defendant because it was not in furtherance of any conspiracy.





iii.
The court held that the widow’s testimony was double hearsay.

a.
The vice-president’s admission were admissible under 801(d)(2)(D).

b.
The manager’s statements were not admissible because they did not fall under any exception.

i.
They were not in furtherance of the conspiracy nor were they matters within the scope of his employment.

IX.
UNAVAILABILITY EXCEPTIONS


A.
Unavailability Defined


1.
Overview



a.
Rule 804.  Hearsay Exceptions; Declarant Unavailable

(a) Definition of unavailability.  “Unavailability as a witness” includes situations in which the declarant –

(1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s statement; or

(2) persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so; or

(3) testifies to a lack of memory of the subject matter of the declarant’s statement; or

(4) is unable to be present or to testify at hearing because of death or then existing physical or mental illness or infirmity; or

(5) is absent from the hearing and the proponent of the statement has been unable to procure the declarant’s attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant’s attendance or testimony) by process or other reasonable means.  A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement of wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.

b.
For privilege, the court must make a ruling.  The party cannot merely assume the privilege will be asserted.

c.
For refusal, you must ask the court to order the witness to testify.

d.
If memory loss is temporary, the judge has discretion to grant a continuance.
e.
A deposition must be taken if the declarant is unavailable due to refusal, memory loss, or death or illness.

f.
A court can use hearsay to determine unavailability of a declarant.



i.
Rule 104(a).



2.
U.S. v. Pelton & Rich, pg. 606




a.
D was charged with violations of the Mann Act.

i.
One of the alleged prostitutes testified at a grand jury proceeding in return for use immunity, but her testimony caused her to be indicted.

ii.
D sought to use her grand jury testimony and assumed that she would invoke her privilege.




b.
The court held that D failed to show that she was unavailable.

i.
D, who had the burden of showing unavailability, made no effort to produce the witness.

ii.
It was totally speculative that she would invoke her privilege.

c.
More is required than just the witness asserting the privilege; the judge must rule.

d.
One court has held that a defendant may not assert his 5th amendment privilege and then produce prior testimony under the unavailability exceptions.



3.
U.S. v. Amaya, pg. 610




a.
D was convicted of a conspiracy to distribute heroin.
i.
The government offered the testimony of a witness from the first trial, who later suffered memory loss due to an automobile accident.




b.
The court held that testimony properly admitted.

i.
Although P didn’t show that the witness suffered from permanent memory loss, P only had to show that P would be unavailable indefinitely.

c.
The 5th Cir. had held that a witness was not unavailable where he remembered the general conversation but not the details.

d.
A witness is unavailable if he remembers some details but not the statement????



4.
U.S. v. Faison, pg. 613




a.
D was convicted of wire fraud.
i.
A witness testified at D’s first trial, but was in the hospital during the second trial, so he could not testify.

ii.
The judge refused to grant a continuance and allowed the testimony.

b.
The court held that the trial court made an improper determination under the Speedy Trial Act, and thus remanded the case to determine if the witness would be available.

i.
The court said that a witness who is unavailable under 804(a)(4) is unavailable for purposes of calculation of time under the Act.

ii.
The trial court should have adjourned for a reasonable period.

iii.
Several factors may be looked at:



a.
Importance of the witness;


b.
Nature and extent of cross in earlier testimony;


c.
Nature of the illness;


d.
Expected time of recovery;


e.
Reliability of the evidence of the duration of the illness;


f.
Special circumstances.

c.
For a witness to be absent under 804(a)(5), the party must have been unable to obtain a deposition.
i.
This only applies to dying declarations, statements against interest, and pedigree statements.



5.
U.S. v. Mathis, pg. 619




a.
D was convicted for armed robbery.

i.
A witness testified at a previous trial, but she was inadvertently released from prison before the second trial and could not be located.

b.
The court held that this was not procurement of wrongdoing by the government.


i.
The government made reasonable attempts to find her.



ii.
The prison guard didn’t know she would need to testify.

c.
The government’s refusal to immunize a witness does not constitute wrongdoing by the government to make the witness absent.

B.
Unavailability Exceptions



1.
Former Testimony



a.
Rule 804(b)(1)

(b) Hearsay exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness.



(1) Former testimony.  Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, or, in a civil action or proceeding, a predecessor in interest, had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.




b.
Overview





i.
Former testimony/prior statements can be used for impeachment






a.
Or rehabilitation.






b.
There is no rule on this.






c.
It is only used for this purpose.







i.
It cannot be used as substantive evidence.

ii.
If the only evidence is this prior statement, the party will suffer a directed verdict.





ii.
Former testimony under 801(d)(1)






a.
Prior inconsistent statement

b.
Prior consistent statement to rebut a claim of recent fabrication.

c.
The presence of the witness is required.





iii.
Former testimony under 804






a.
Unavailability is required.






b.
Predecessor-in-interest






c.
Similar motive





iv.
Who is a predecessor-in-interest?






a.
Same legal connection






b.
Somewhat like privity.






c.
E.g., subsidiaries of the same parent company.





v.
Same motive






a.
Similar questions, based on context, same issues.






b.
E.g., grand jury proceeding







i.
Probable cause is a lower standard than reasonable doubt.







ii.
Thus, the prosecutor won’t pile everything on.

iii.
The court in DiNapoli said that this is not necessarily the same motive.

iv.
Thus, a statement at a grand jury proceeding is not likely to meet the 804 requirements.

v.
But, where P’s case is not strong, P may have a motive against the witness.\




c.
In the Matter of Johns-Maville/Asbestosis Cases, pg. 622

i.
P sought to use depositions from earlier cases of a doctor of subsidiaries of D.  The doctor had since died.
ii.
The court held that the depositions were admissible under 804(b)(1).

a.
The defendant in that was a predecessor in interest because it was a subsidiary of D.

i.
This is a broad reading, but not as broad as some courts have read it.

b.
The parties had a similar motive.



i.
The issues were the same.

ii.
It was irrelevant that P sought recovery on a different theory.

iii.
Some courts have circumvented the predecessor in interest requirement by admitted former testimony under the residual exception.

iv.
The casebook authors believe the requirement should be abolished.

v.
Grand jury testimony cannot be admissible against a criminal defendant.

vi.
The Court in Salerno said it doesn’t matter that a prosecutor may unfairly develop grand jury testimony and not be subject to its admission at trial.

a.
The prosecutor must have the similar motive.

vii.
On remand, the 2d Circuit said that whether a prosecutor has a similar motive will depend on the case.

a.
The court hinted that it will rarely be admissible under 804(b)(1).

viii.
Three circuits have held that exculpatory grand jury testimony is always admissible against the government.


2.
Dying Declarations



a.
Rule 804(b)(2)

(b) Hearsay exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness.

(2) Statement under belief of impending death.  In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant’s death was imminent concerning the cause or circumstances of what the declarant believed to be impending death.



b.
Overview





i.
Requirements:






a.
Belief of impending death






b.
Statement of cause of death




c.
State v. Quintana, pg. 632





i.
D was convicted of voluntary manslaughter.
a.
The victim, while in the hospital and near death, told an attorney about the circumstances surrounding the shooting.





ii.
The court held that this was a dying declaration.

a.
A decedent does not need to say he is dying or be told that he is dying, as long as it can reasonably be inferred that he knew of the danger.

b.
The victim knew that he was very seriously injured, and he died soon thereafter.

c.
He was also hooked up to a lot of machines.





iii.
Factors for state of mind:






a.
Statements made by the declarant.






b.
Statements made by medical personnel to the declarant.






c.
Nature and severity of the wound.






d.
Whether his condition was improving or declining.






e.
Whether he took action consistent with imminent death.





iv.
The declarant must have some personal knowledge.






a.
Shepard v. U.S.




v.
Exculpatory statements may be admitted by the defendant.


3.
Statements Against Interest



a.
Rule 804(b)(3)

(b) Hearsay exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness.

(3) Statement against interest.  A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.  A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.



b.
Overview





i.
Easily confused with admissions






a.
An admission does not have to be detrimental.







i.
At the time, it may not be against interest.






b.
Availability doesn’t matter.






c.
It must be made by a party.





ii.
We have this exception because of the reliability of the statement.





iii.
Pecuniary interest:






a.
Financial risk






b.
Civil liability




c.
Ghelin v. Johnson, pg. 636

i.
The claimant claimed that she was the surviving spouse of the testator.

ii.
The court allowed admission of tax returns where the testator claimed he was not married.

a.
This was against interest because the testator subjected himself to greater tax liability by putting that he was not married.




d.
Williamson v. U.S., pg. 639





i.
A declarant told two stories to the police about a drug transaction.

a.
He later refused to testify, and so P put on the agent to whom he told the story.

b.
Part of D’s statements were against interest because he admitted his involvement.

c.
Part of D’s statements were inculpatory of D.

ii.
The Court first held that only the statements against interest themselves can be admitted.

a.
Collateral statements are not admissible.

b.
Thus, even statements made along with self-inculpatory statements are not admissible.

iii.
The Court said that the test is whether the statement was sufficiently against the declarant’s interest that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.

a.
The Court said that this is a fact-intensive inquiry whether each statement was against interest.


b.
There are no bright line-tests.

c.
Many of the declarant’s statements were implicating D, and they may have been made to deflect the declarant’s punishment.

iv.
Scalia pointed out that many statements will not own their own be against interest but in context they are against interest.

v.
The other concurrences believed that none of the declarant’s statements should be admissible.


a.
They were all self-serving and proved little of his guilt.

vi.
All justices would agree that precise, core self-inculpatory statements would get in.
vii.
The majority would include closely related statements.

viii.
The dissent thought that some collateral statements should be admissible.

a.
They should not be admissible where it is so self-serving that it is unreliable.

b.
None of it should be admissible where it likely was made to gain favorable treatment.

ix.
The last sentence of the rule requires corroborating evidence if it exculpates D.

x.
Williamson analysis:

a.
You must make a statement-by-statement analysis.

b.
It should be strictly construed, especially when the declarant is in custody.

c.
Exculpatory statements are looked at more leniently.



e.
U.S. v. Paguio, pg. 646
i.
A father made self-inculpatory statements and exculpatory statements about D, his son.

ii.
The court held that all of his statements were admissible.


a.
Clearly the inculpatory part was against interest.

b.
The exculpatory part implied that the father had something to do with it, and that the father led the son into wrongdoing.

c.
There were independent corroborating circumstances.

d.
This is different from the prosecution’s use of the statement of an unavailable declarant accusing D.

e.
This is related to 6th Amendment right to present favorable witnesses.

iii.
The language of the rule implies a broader reading of against interest.

a.
Statements do not need to unequivocally subject the defendant to criminal or civil liability.

b.
Also, the context is important.

c.
Exculpatory statements have been found admissible since they imply that the declarant is guilty.

iv.
A criminal defendant must show independent corroborating circumstances that guarantee the trustworthiness of an exculpatory statement.

a.
Some courts say that this means independent evidence must support the statement; others think it means the circumstances of the statement must be trustworthy.


b.
Relevant factors:




i.
Timing and circumstances of statement;




ii.
Declarant’s motive and whether there was a reason to lie.




iii.
Whether the declarant repeated the statement.




iv.
The party to whom the statement was made.

v.
The relationship between the declarant and the opponent of the evidence.

vi.
The nature and strength of independent evidence.






c.
Courts disagree on the strength of corroborating evidence.






d.
D’s own claim of innocence cannot be enough.

v.
The rule does not impose the same requirement on the prosecution, but many courts have read a requirement into the rule.

a.
This is against the plain meaning of the rule, which the Supreme Court said should be applied, regardless of fairness.





vi.
One court has also required this for civil cases.

vii.
Statements implicating someone other than the accused may be differentiated based on if they were made to the police or if they were made prior to arrest.



4.
Family History



a.
Rule 804(b)(4)

(b) Hearsay exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness.

(4) Statement of personal or family history.  (A) A statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or (B) a statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other’s family as to be likely to have accurate information concerning the matter declared.



b.
Queen v. Hepburn, pg. 657

i.
The Court held that hearsay declarations not based on personal knowledge was not admissible to prove the ancestry of a slave.


5.
Forfeiture or Wrongdoing




a.
Rule 804(b)(6)

(b) Hearsay exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness.

(6) Forfeiture by wrongdoing.  A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.



b.
U.S. v. Cherry, pg. 660





i.
Five codefendants were charged in a drug conspiracy.






a.
A government witness was murdered before trial.






b.
P sought to admit his out-of-court statements.

ii.
The court held that the statements may be admissible under 804(b)(6) to the person directly responsible for the act and any other conspirators.

a.
The court said that 804(b)(6) is the same as the waiver y misconduct doctrine.

b.
Whether waiver has occurred to coconspirators should be judged by the Pinkerton standard of conspiratorial liability.

c.
A defendant has waived his hearsay objections if:

i.
He directed planned or procured the declarant’s unavailability; or

ii.
The procurement was in furtherance, within the scope, and reasonably foreseeable as a natural consequence of a conspiracy.





iii.
Rule 804(b)(6) applies to the prosecution and parties in civil cases.


6.
Review



a.
Prior statements vs. former testimony
	Prior Statement
	Former Testimony

	Decl. testifies, cross-ex.
	Decl. unavail.

	Formal proceeding
	Formal proceeding

	Against any party
	Against a former party/predecessor in interest who had same opportunity and motive to test

	Uses:  Inconsistent
	

	Consistent to rebut recent charge of fabrication
	

	Identification
	





b.
Admissions vs. statements against interest

	Admissions
	Statements against interest

	By party-opponent
	By anyone

	Against party-opponent
	

	
	Decl. unavail.

	Own/adopted vicariously
	Pecuniary, penal

(in, out of custody)

	Additional evidence needed for agency, conspiracy 
	Additional evidence needed for exculpatory statements


IX.
OTHER EXCEPTIONS


A.
Present Sense Impression



a.
Rule 803.  Hearsay Exceptions; Availability of Declarant Immaterial
The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

(1) Present Sense Impression.  A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.


b.
U.S. v. Campbell, pg. 676
i.
P sought to introduce a 911 recording of a phone call made by a drug store clerk describing D after a shooting and a recording of a conversation between a police officer and a dispatcher while the officer was chasing D.
ii.
The court held that the 911 recording was admissible.

a.
The statement described the event; the declarant had perceived the event; and it took place immediately after.




iii.
The court also held that the conversation was admissible.





a.
The officer was describing the chase while he perceived it.




iv.
There is no specific time frame for 803(1).





a.
However, there must be some evidence of time.





b.
15-45 minutes is probably too long.




v.
There must be a foundation that the declarant perceived the event.



vi.
The casebook says there is a requirement of corroboration.

a.
However, other commentators have said that no corroboration is necessary.

b.
Corroboration is stated in two of the rules – for agency and coconspirator admissions and for statements against interest.





c.
The common law did not require corroborating evidence.





d.
The rules favor admissibility.
e.
Thus, Raven-Hansen says probably no corroborating evidence is necessary.




vii.
If the declarant is lying, you may attack his credibility.





a.
You may use circumstantial evidence.





b.
Or, you may try to exclude under Rule 403.


B.
Excited Utterances



a.
Rule 803.  Hearsay Exceptions; Availability of Declarant Immaterial

The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

(2) Excited Utterances.  A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.


b.
U.S. v. Marrowbone, pg. 683

i.
D was convicted for having sex with a 16-year-old boy while the boy was unconscious.
a.
After the incident, the boy was arrested for drunkenness, at which time he made statements to the police about the incident.




ii.
The court held that the statements were inadmissible.

a.
The court listed some factors determine whether excited utterances are made under the stress of excitement:



i.
Lapse of time;


ii.
Whether the statements were a response to an inquiry;



iii.
Age of decl.;


iv.
Characteristics of the event;


v.
Physical and mental condition;


vi.
Subject matter of the statements.

b.
The statements were made by a teenager three hours after the event.

c.
The boy had a reason to lie; he wanted to stay out of jail.




iii.
Differences between 803(1) and (2):





a.
(1) may describe any event; (2) must relate to a startling event.





b.
(1) must describe the event; (2) must only relate to the event.





c.
(1) must be contemporaneous; (2) does not have the requirement.

iv.
Statements made long after an event may still be excited utterances if the declarant had a continuous excited state of mind.

v.
Factors relevant to admissibility:


a.
Nature of event;

b.
Whether the decl. appeared to be excited between the event and the statement;

c.
Whether the declarant was unconscious during the time between;

d.
The nature of the declarant (age);

e.
Whether the statement is self-serving;

f.
Whether the statement predicts a future event.

vi.
Usually the statement itself will be considered in deciding the admissibility under 104(a), including whether the event happened.


a.
It is probably not sufficient to establish that the event happened.

vii.
Some courts hold that an event cannot be startling if the declarant planned it, but this may be too strict because there may be circumstances beyond the declarant’s control.



c.
Miller v. Keating, pg. 688




i.
P sued D for injuries from a car accident.
a.
P sought to admit testimony relating to statements made by an unidentified declarant.




ii.
The court held that the statements were not admissible.
a.
When an unidentified declarant is involved, two problems arise:  that the declarant had personal knowledge, and that the declarant did not reflect and fabricate (i.e., he was excited).

b.
Here, there was no proof that the declarant was excited or that he saw the event.

iii.
The casebook authors say that if a declarant’s personal knowledge can be established, he need not be identifiable for 803(1) and (2).

C.
Statement of Existing Mental, Emotional, or Physical Condition



a.
Rule 803.  Hearsay Exceptions; Availability of Declarant Immaterial

The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

(3) Then existing mental, emotional, or physical condition.  A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental felling, pain, and bodily health), but no including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of the declarant’s will.



b.
Overview




i.
Why have this exception?





a.
It is the best evidence about the declarant’s feelings.





b.
There is not likely to be a memory problem.





c.
It may be better than putting him on the stand much later.


b.
Mutual Life Ins. Co. of N.Y. v. Hillmon, pg. 694

i.
P sued D to collect insurance proceeds from her dead husband.  D thought her husband had shot someone else and then pretended to be dead.
a.
D offered a letter from the suspected victim that said that he was going on a trip with D’s husband.




ii.
The Court held that the letters were admissible.

a.
They could be used to prove that the victim had the intention of going somewhere with D’s husband.

b.
This made it more probable than not that he actually did go with D’s husband.




iii.
Hypo





a.
Walters says I’m going to India to meet X.

b.
Most courts say that it cannot be used to prove the subsequent conduct of another.

c.
But, sometime it may come in.

d.
E.g., I’m going to Joe’s house.

i.
If you are a drug trafficker, this could show that Joe is involved with drug trafficking.

ii.
It circumstantially connects up.




iv.
State mind statements are admissible to prove state of mind.





a.
E.g., mental anguish, first aggressor, domicile, and extortion.




v.
Can it be used to prove another’s state of mind (non-decl.)?





a.
Probably not.





b.
The case law is not uniform.

c.
It may show circumstantially something about a 3d-party (“I’m going to Joe’s house”).

d.
It is backward-looking.




vi.
Subsequent conduct of declarant





a.
Most courts allow it to be proved by state of mind statements.





b.
Sometimes it will not be trustworthy or very relevant.






i.
E.g., I plan to go to Asia sometime.






ii.
E.g., I’ll try to make it to the party.




vii.
Subsequent conduct of another

a.
The House Judiciary Committee said that this should not be allowed.
b.
Some courts have agreed.

c.
Some courts allow it if there is corroborating evidence.

viii.
Rule 403 may come into play with state of mind statements; they should be allowed over prejudice in three instances:

a.
Where a defendant claims self-defense, the victim’s statements of fear of D

b.
Where a defendant claims the victim committed suicide, the victim’s statements inconsistent with suicide

c.
Where a defendant claims accidental death, the victim’s statements of fear



c.
Shepard v. U.S., pg. 701




i.
D was accused of poisoning his wife.
a.
P sought to put on evidence of statements by the ex-wife shortly before she died that he poisoned her.

ii.
The Court held that this was not a dying declaration because there was no proof of a reasonable expectation of imminent death.

iii.
The Court also held that it was inadmissible as a present state of mind because it related to past acts.

iv.
An exception to the statement of memory or belief is for a continuing state of mind.

D.
Statement for Treatment or Diagnosis



a.
Rule 803.  Hearsay Exceptions; Availability of Declarant Immaterial

The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

(4) Statements for purposes of medical diagnosis or treatment.  Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.


b.
Rock v. Huffco Gas & Oil Co., pg. 708




i.
P sued D for an injury suffered during employment.

a.
P made statements to doctors about his injury that including how he received the injuries.
ii.
The court held the statements about how he received the injuries were not admissible.

a.
The court looked at the testimony of doctors who said that the statements were not reasonably pertinent to diagnosis or treatment.

\


iii.
The statements do not need to be made to a physician.

iv.
The rule does allow statements of medical history, past symptoms, and causation when they are reasonably pertinent to diagnosis or treatment.

v.
However, statements attributing fault are not admissible.

a.
An exception is for children who have been abused because it may be pertinent to the child’s treatment.

vi.
Statements made to doctors for the purposes of litigation may still come in.


a.
The rationale is that it would come in anyway under 703.


b.
Also, it is used for diagnosis.

vii.
The statement does not need to be made by the injured person.

E.
Hearsay within Hearsay

a.
Rule 805.  Hearsay Within Hearsay

Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules.


b.
U.S. v. Dotson, pg. 716

i.
D objected to the admission of a police report detailing the statement of a government witness to the police.

a.
The court held that 805 did not apply to 801(d)(1) prior consistent statements.

ii.
The court reversed its opinion and said the report was inadmissible.
a.
The second level of hearsay (the witness’s statement to the police) did not qualify for any exception.


F.
Business Records Exception



a.
Rule 803.  Hearsay Exceptions; Availability of Declarant Immaterial

The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

(6) Records of regularly conducted activity.  A memorandum, report, record or data compilation, in any form, of acts, events, conditions, opinions, or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the ordinary course of regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, or by certification, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.  The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.



b.
Shopbook rule

i.
The rule began because shopkeepers allowed people to buy food on a tab and they entered the bills in a shopbook.

ii.
If they needed to sue for payment, they would have to bring in the book and every clerk who made an entry for the customer.



b.
Johnson v. Lutz, pg. 718




i.
P sued D in a wrongful death action.




a.
D offered a policeman’s report.



ii.
The court said the report should be excluded.




a.
The witnesses have no duty to be honest to the police.

b.
The routines and accuracy does not necessarily apply to a police report.

c.
The witness doesn’t routinely observe accidents.

iii.
In contrast, a customer has no reason to lie, and the clerk has personal knowledge.



c.
Kelly v. Wasserman, pg. 719

i.
P sued D to enforce an agreement where D would allow P to stay rent-free in a house.
a.
P offered a welfare worker’s file that included notes showing a conversation with a landlord that he made the agreement.




ii.
The court said the notes should have been admitted.

a.
The welfare department kept records such as these in its regular course of business.




iii.
Two levels of hearsay:





a.
Recorded statement






i.
It was kept in the ordinary course of business.






ii.
It was the regular practice to keep notes.





b.
Statement by landlord






i.
Party admission






ii.
But, there’s the outsider problem.

iv.
Rule 803(6) covers 805 only if each person is under a duty to make the statements accurately.
a.
Thus, if each statement would come in under the ordinary course of business, then it all falls under 803(6).

b.
In other words, internal hearsay is alright.



d.
U.S. v. Vigneau, pg. 721




i.
P offered Western Union forms with D’s name.



ii.
The court held the forms inadmissible.





a.
There was no verification of the senders’ identity.





b.
The clerk didn’t check IDs.





c.
The customers were under no duty to give ther
iii.
Often clerks won’t know the customer, but business records often aren’t used to prove identity.

iv.
If Western Union required ID checks, it would be sufficient (although driver’s licenses are hearsay).

v.
The Advisory Committee’s Note states that 803(6) requires an informant to have knowledge and be under a duty to report accurately.

vi.
There are three instances when a record may be admissible even though there is no duty to report accurately:


a.
The recorder verified information for accuracy.


b.
The underlying statement satisfies a hearsay exception.


c.
The underlying statement is offered for a non-hearsay purpose.

vii.
A foundation witness for bringing in a business record may be a records custodian or anyone who has knowledge of how the records are kept and knows that they are kept in the ordinary course of business activity.


a.
Also, they may be admitted by a certification by the same witness.



e.
Palmer v. Hoffman, pg. 729



i.
P sued D over a train accident.




a.
D received a statement by the train engineer two days later.



ii.
The Court held that this was not admissible.





a.
It was not made in the regular course of business.





b.
Rather, it was prepared in anticipation of litigation.

iii.
Courts have allowed records prepared in anticipation of litigation when they are unfavorable to the party who prepared it.

iv.
Records are not admissible just because they are trustworthy.

v.
Computerized records are admissible without any further foundation testimony beyond that required for normal business records.

vi.
Rule 803(7) allows the admission of the absence of an entry from a business record to prove the nonoccurrence or nonexistence of the matter.

G.
Public Records



a.
Rule 803.  Hearsay Exceptions; Availability of Declarant Immaterial

The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

(8) Public records and reports.  Records, reports, statements, or data compilations, in any form, of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness.


b.
Overview



i.
Why have this exception?





a.
All the same reasons as for business records.





b.
Also, public servants are presumed to do their duty correctly.





c.
If they had to testify, it would take them away from their job.




ii.
Most courts say that the last phrase applies to all parts.




iii.
Two readings of part (C):





a.
A report must have some factual findings.





b.
Factual findings should be read broadly.

iv.
It would violate the confrontation clause to offer it against the defendant in a criminal case.

v.
There may be some relaxation of hearsay included in reports (beyond the relaxation for business records).

a.
The hearsay statements themselves may not get in unless otherwise admissible.




vi.
This is kind of like expert testimony.




vii.
Factors for trustworthiness:





a.
Timeliness





b.
Investigator’s experience and skill





c.
Methods





d.
Public investigation






a.
On the record proceeding





e.
Final investigation





f.
Normal course or prepared with litigation by agency in mind




viii.
A ballistics report seems to be excluded by the rule.





a.
Courts have read in an exception for certain objective reports.





b.
They are very trustworthy.





c.
Some courts allow it if the technician testifies.




ix.
Can a public record get in under 803(6)?





a.
Most courts say no.

x.
Sometimes it might come in under 803(5), but some courts will not allow it as a backdoor.


b.
Beech Aircraft Corp. v. Rainey, pg. 735



i.
P sued D over a plane accident.




a.
D sought admission of a report with opinions and conclusions.



ii.
The Court held that it may be admissible.

a.
Reports in the form of opinions or conclusions are not excluded because of that fact under 803(8)(C).

b.
They only must be based on factual findings and trustworthy.



iii.
Two main differences between 803(8) and (6).

a.
(8) may allow records that are not kept regularly and contemporaneously.

b.
(8) does not require the testimony or affidavit of a foundation witness.




iv.
Most courts allow lab reports despite the law enforcement exclusion.




v.
Also, most courts hold the exclusion inapplicable if the officer testifies.

vi.
Some reports may come in because they are reports of matters observed by someone other than a law enforcement personnel.

vii.
803(6) and 803(8) are probably coextensive on the issue of law enforcement reports.

viii.
Trustworthiness factors:

a.
Made by a qualified person using reliable methods on sufficient information.

b.
Legal conclusions are excluded.

c.
Preliminary reports are excluded.

d.
Revoked or superseded reports are excluded.

e.
Suspect motivation of the report

f.
Formal hearing

g.
Timeliness

h.
Exclusion by statute.




ix.
803(10) provides for an absence of a public record or entry.





a.
A diligent search must be made and must fail to find the record.

H.
Learned Treatise



a.
Rule 803.  Hearsay Exceptions; Availability of Declarant Immaterial

The following are not excluded by the hearsay rule, even though the declarant is available as a witness:

(18) Learned Treatises.  To the extent called to the attention of an expert witness upon cross-examination or relied upon by the expert witness indirect examination, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice.  If admitted, the statements may be read into evidence but may not be received as exhibits.


b.
Constantino v. Herzog, pg. 749




i.
P sued D for malpractice allegedly performed by his operation.

a.
D attempted to use videotapes and journal articles to contradict P’s expert.

ii.
The court held that the videotape was a learned treatise under 803(18) and was properly admitted here.


a.
It was made by a well-known and respected organization.

iii.
The court also held that the journal articles were properly admitted.


a.
The articles can from reputable journals.

iv.
We do not want juries giving treatises more weight than testimony, but they will often not remember what was read.

a.
Thus, many courts and parties allow treatises to go into the jury room.

I.
Residual Exception



a.
Rule 807.  Residual Exception
A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence.  However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address of the declarant.


b.
U.S. v. Dent, pg. 765




i.
P put on grand jury testimony of an unavailable witness.



ii.
The court held that the testimony was inadmissible under 807.





a.
It is not allowed under Rule 804(b)(1).

b.
It must be scrutinized for particularized guarantees of trustworthiness under the Confrontation Clause.

c.
This is a broad reading of 807; it includes near misses.

d.
The court held it inadmissible because it was not shown to be trustworthy.

iii.
The concurrence thought that former testimony covered grand jury testimony, so this should not be allowed under 807.

iv.
Most courts would allow grand jury testimony under 807.

v.
The rule basically reduces to guarantees of trustworthiness.

vi.
It is rarely used.



c.
U.S. v. Shaw, pg. 772

i.
The court held that a trial court must not look beyond the immediate circumstances of the statements in determining the trustworthiness of the statement.
a.
In other words, it cannot look to independent corroborating evidence.




ii.
The notice requirement is applied flexibly.




iii.
More probative means live testimony is better than hearsay.





a.
More probative does not mean more credible.





b.
The rule only requires reasonable efforts.




iv.
The statement must be at least as trustworthy as under 803 or 804.




v.
Look at factors in book.
vi.
The Supreme Court has held that the court can only look at the statement and circumstances surrounding a hearsay statement when offered by the prosecution.


a.
Corroborating evidence may not be used.


b.
Courts are divided on what to do in a civil case.

J.
Sixth Amendment Problem



1.
Two Readings



a.
If the witness is there, he can be cross-examined.




b.
If the witness’s statement is there, he can be cross-examined.

2.
The Supreme Court has implicitly said that if something is admissible under the FRE, it doesn’t violate the 6th Amendment.

3.
Production is no longer required.

4.
Reliability


a.
Presumptively reliable – firmly rooted.


b.
Presumptively admissible – particularized showing.

5.
All hearsay exceptions are firmly rooted except declarations against penal interest.


a.
Thus, you must make a particularized showing.


b.
The FRE already requires much.

6.
The FRE and the Confrontation Clause are largely co-extensive.
IX.
IMPEACHMENT


A.
Introduction


1.
Impeaching Your Own Witness



a.
Common law rule





i.
You could not impeach your own witness.

b.
Rule 607.  Who May Impeach.  The credibility of a witness may be attacked by any party, including the party calling the witness.

c.
A party may not call a witness solely to impeach the witness with inadmissible evidence.

i.
Parties may impeach their own witnesses where they have a good-faith purpose for calling the witness.

ii.
Or, where they have been surprised.



2.
Intrinsic vs. Extrinsic Impeachment



a.
Intrinsic impeachment is asking the witness questions.




b.
Extrinsic impeachment is putting on other witnesses or documents.





i.
Usually, this cannot be used for a collateral matter.



3.
Good-Faith Basis
a.
A party must have a good-faith basis for inquiring into a specific factual allegation during impeachment.

B.
Level One – Competency


1.
Mode 1 – Oath
a.
Many reasons why witnesses used to be held incompetent are now used for impeachment.
b.
Rule 610.  Religious Beliefs or Opinions




Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature the witness’ credibility is impaired or enhanced.

c.
U.S. v. Sampol, pg. 890

i.
The court held that D could not impeach a witness on the ground of his religious beliefs.

a.
It doesn’t matter how unconventional or unusual the religion is.





ii.
Evidence of religion may be appropriate in some circumstances:






a.
Employment and damages;






b.
Hardship;






c.
Motive;






d.
Bias



2.
Mode 2 – Perception


3.
Mode 3 – Recall



4.
Mode 4 – Communication



a.
Evidence of drug or alcohol may be used to impeach.

i.
But, the use must be at the time of perception or the time of testifying.




b.
Insanity or mental instability may be used to impeach.

C.
Level Two – Character Impeachment



1.
Mode 5 – Convictions/Prior Crimes



a.
Overview




i.
Rule 609

a.
(a)(1)

i.
Evidence of a crime committed by someone other than the accused shall be admitted if:








a.
Conviction;








b.
Felony; and








c.
Subject to 403.

ii.
Evidence of a crime committed by the accused shall be admitted if:


a.
Conviction;



b.
Felony;

c.
Probative value outweighs prejudicial effect to accused.

b.
(a)(2) Evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment.

c.
(b) A conviction is not admissible if 10 years has elapsed since the later of conviction or release, unless the court determines that the probative value substantially outweighs its prejudicial effect.


i.
Notice of intent to use must be given.

d.
(c) A conviction is not admissible if it has been the subject of a pardon, annulment or certificate of rehabilitation.


i.
If on a finding of innocence, or

ii.
If on a finding or rehabilitation and the person has not been convicted of a subsequent felony.

e.
(d) A juvenile adjudication is not admissible unless it would be admissible as an adult conviction and the court finds it necessary.

f.
(e) A pending appeal does not effect the admissibility, but the evidence of the pending appeal is admissible.




b.
U.S. v. Hayes, pg. 900





i.
D was convicted of bank robbery.
a.
D moved to suppress his conviction for importation of cocaine, but the court refused.

b.
D did not take the stand.





ii.
The court held that the conviction was properly admitted.

a.
The court said that some crimes are automatically excluded under 609(a)(2) that some crimes may fall under 609(a)(2) based on the facts of the crime.

b.
Here, there was no evidence of dishonesty or a false statement.

c.
It was nonetheless admissible under 609(a)(1).


i.
D had testified; it was recent; and it was a different crime.

iii.
Under current law, D could not appeal the denial of the motion since he didn’t testify and it was never brought out.





iv.
Also, if D brought it out himself, he could not appeal.

v.
The majority of courts only allow the name of the conviction, even if it is in the middle category.

vi.
Under 609(a)(1), a defendant’s conviction is likely to be excluded if:


a.
It is similar to the crime charged.


b.
It is inflammatory.


c.
The defendant has already been impeached.

vii.
Prejudice under 609 is prejudice to the defendant, not the witness.

viii.
Probative value depends on the importance of the witness’s credibility.

ix.
Crimes that constitute dishonesty and false statement:


a.
Perjury


b.
False statement


c.
Criminal fraud


d.
Embezzlement


e.
False pretense


f.
Meter tampering


g.
Passing counterfeit money


h.
Filing a false police report


i.
Mail fraud


j.
Forgery

x.
Crimes that do not fall under (a)(2):


a.
Crimes involving the use of force


b.
Possession of a weapon


c.
Drunkenness


d.
Prostitution




c.
U.S. v. Brackeen, pg. 906





i.
D was convicted of bank robbery.






a.
P impeached D with convictions of bank robbery.






b.
The trial court allowed it under 609(a)(2).

ii.
The court held that bank robbery is not per se a crime of dishonesty.

a.
The court said that Congress intended dishonesty to be narrow and only include deceitful crimes.

b.
Also, these crimes did not involve dishonesty or false statement on their facts.

iii.
Most courts allow crimes that involve dishonesty in the way they were committed.

iv.
Dishonesty cannot just be hiding the criminal act or actor.


2.
Mode 6 – Prior Bad Acts
a.
Rule 608(b) Specific Instances of conduct.
Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’ credibility, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence.  They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness’ character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.



b.
Overview





i.
At common law, moral character could be attacked.





ii.
The FRE only allows character for truthfulness to be attacked.





iii.
It is subject to 403 balancing.





iv.
Factors:






a.
How old.






b.
What effect on bearing to tell the truth now.






c.
How necessary.






d.
How important is witness and his credibility






e.
Inflammatory nature of bad act.





v.
You can only impeach by intrinsic evidence.




c.
Simmons, Inc. v. Pinkertons, Inc., pg. 913





i.
P sued D for property damage from a fire.
a.
P asked the security guard about whether he lied about taking a lie detector test.

b.
D argued that this was a collateral matter, so he could not be impeached by contradiction.




ii.
The court held that it was proper impeachment.






a.
This was impeachment as to a prior bad act.

b.
It was probative of truthfulness; thus, he could be asked about it.





iii.
The prior bad act does not need to be criminal in nature.





iv.
Types of bad acts:






a.
Faking insanity defense






b.
Use of aliases






c.
False credit card applications






d.
Lying about marital status






e.
False excuses for missing work






f.
Forgery, bribery, suppression of evidence





v.
Types of bad acts that are not pertinent:






a.
Prostitution






b.
Drug use






c.
Soliciting bribes






d.
Litigiousness

vi.
The cross-examiner must take the answer of the witness, although he can follow up or press the witness.


3.
Mode 7 – Character for Truthfulness/Veracity
a.
Rule 609(a) Opinion and reputation evidence of character.
The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations:  (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation or otherwise.



b.
U.S. v. Hiss, pg. 924
i.
The court allowed psychiatric testimony to impeach the character of a witness.



c.
U.S. v. Barnard, pg. 924
i.
The court did not allow a psychiatrist and a psychologist to testify to the competency and reliability of a witness.

a.
Credibility is for the jury.


b.
Hiss was an exceptional case.

ii.
Most courts do not allow psychiatric testimony to truthfulness.


a.
This may be better judged under 703.

iii.
This may be different for an expert on pathological lying, although there still may be a 403 objection.

iv.
It also may be a different situation where the defendant proffers testimony about himself as a defense theory.


D.
 Level Three – Inconsistencies



1.
Mode 8 – Prior Inconsistent Statements



a.
Rule 613.  Prior Statements of Witnesses
(a) Examining witness concerning prior statement.  In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.

(b) Extrinsic evidence of prior inconsistent statement of witness.  Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require.  This provision does not apply to admissions of a party opponent as defined in rule 801(d)(2).




b.
Overview





i.
A statement may be admissible under rule 613 or 608(b).





ii.
Difference between 801(d).






a.
801(d) is used for substantive purposes.






b.
613 doesn’t have to be made a proceeding.





iii.
They don’t have to be completely opposite statements.






a.
Silence can be inconsistent.

iv.
You can use extrinsic evidence, but the witness first needs an opportunity to explain.

v.
613 should be used when statements are inconsistent by the contrast of the two statements.

vi.
608(b) should be used when the statement is bad on its face.



c.
U.S. v. Rogers, pg. 927





i.
D was convicted of armed robbery.
a.
P called a witness who testified to a lack of memory about the incident even though he had pled guilty.

b.
P read a statement made by the witness prior to trial to the jury.





ii.
The court held that the statement was admissible.






a.
The statements were inconsistent.






b.
The statement was relevant to the case.






c.
The requirements of 613(b) were met.






d.
The court gave a limiting instruction.

iii.
A party must lay a foundation for an inconsistent statement by allowing the witness to explain it.




d.
U.S. v. Winchenbach, pg. 933

i.
In a drug prosecution, P cross-examined a defense witness about things he told a MDEA agent.

a.
The agent then testified to contradict this testimony.

ii.
The court held that the agent’s testimony was admissible under 613.


a.
613 governs when two statements are irreconcilably at odds.

b.
608(b) governs when conduct or statements by themselves cast doubt on veracity.

c.
Here, the witness’s statements on cross did not affect his credibility, so 613 governed.

d.
There was no 403 problem.



2.
Mode 9 – Contradiction



a.
Overview

i.
Rule – you cannot use extrinsic evidence to impeach on a collateral issue.

ii.
E.g., car accident



a.
A witness says he stood in front of BK.



b.
You want to show he stood in front of McDonald’s.



c.
This is a collateral issue.



d.
You can ask the witness, but you can’t use extrinsic evidence.

iii.
The rule only applies if the 2d witness is offered only to impeach.


a.
The court will allow it if his testimony goes to something else.

iv.
Three categories:


a.
Facts that contradict and are relevant to a substantive issue.

b.
Facts that contradict and are admissible to another impeaching point.

c.
Facts that contradict only


i.
Collateral; no extrinsic evidence.




b.
State v. Gore, pg. 940





i.
D was charged with drug possession and intent to distribute.





a.
P asked D about prior sales of drugs.






b.
Another witness testified to buying drugs from P before.





ii.
The court held the evidence admissible.






a.
Prior bad acts may be relevant to intent.

b.
Thus, the testimony went to a material issue.




c.
U.S. v. Robinson, pg. 941

i.
P put on a rebuttal witness to contradict a witness that said he never sold drugs nor knew the rebuttal witness.
ii.
The court said that this was proper to show bias.




d.
U.S. v. Beauchamp, pg. 943

i.
P put on a witness that testified that a person lived at a certain address.
a.
D sought to put on a witness to testify that the person did not live at the address.





ii.
The court held the testimony properly excluded.






a.
The person’s residence was a collateral issue.




e.
U.S. v. Castillo, pg. 945





i.
D testified that he never used or smuggled drugs.
a.
P put on a witness to testify about D’s prior arrest for cocaine possession.





ii.
The court held that this proper impeachment.





a.
The court said that this was not governed by 608(b).
b.
The court said the impeachment with prior drug activity was proper because D had brought this out on direct.





iii.
The collateral/non-collateral rule should be looked at as a 403 rule.

E.
Level Four – Bias



a.
U.S. v. Abel, pg. 949

i.
In a bank robbery case, D impeached a government witness with another witness.
a.
P called the first witness back to testify that D’s witness was in a prison gang and had loyalty to D.




ii.
The Court held that this was proper impeachment.





a.
The Court said that this was proper to show bias.





b.
Bias is proper impeachment, although the rules do not deal with it.





c.
There is no bar to using extrinsic evidence of bias.





d.
This is still governed by 403.




iii.
There are four categories of bias:





a.
Bias (favor toward someone)





b.
Prejudice (predisposition against someone)





c.
Interest (stake in outcome)





d.
Corruption (taking a bribe)

iv.
A witness must be asked about bias before extrinsic evidence is allowed.

v.
Cross about payment for testifying is allowed.

vi.
A judge has more authority to limit impeachment of bias in civil cases.

F.
Rehabilitation



1.
Truthfulness After Attack



a.
U.S. v. Medical Therapy Sciences, Inc., pg. 957




i.
P put on character evidence to support a witness’s credibility.





a.
D on cross had elicited bias issues.





ii.
The court held that the rehabilitation was proper.

a.
P had brought out some impeaching points, but P did not attack her veracity.

b.
D followed up on these points and used specific acts.





iii.
Bias alone may be insufficient for an attack.

iv.
Prosecutors are usually allowed to offer plea agreements of witnesses on direct.


2.
Prior Consistent Statements



a.
U.S. v. Harris, pg. 961

i.
A government witness was impeached through inconsistent statements.

a.
On cross of the character witness, P brought out consistent statements.





ii.
The court held this to be proper rehabilitation.

a.
Rule 801(d)(1)(B) did not apply because they were not used to prove the truth of the matter asserted.

b.
Thus, the pre-motive requirement did not apply.





iii.
Rule 106 only applies to written statements.

iv.
Consistent statements may be used even when impeachment does not suggest false testimony, but rather suggests lack of memory.

G.
Impeachment of Hearsay Declarants



1.
Overview



a.
Rule 806.  Attacking and Supporting Credibility of Declarant
When a hearsay statement, or a statement defined in rule 801(d)(2)(C), (D), or (E), has been admitted in evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness.  Evidence of a statement or conduct by the declarant at any time, inconsistent with the declarant’s hearsay statement, is not subject to any requirement that the declarant may have been afforded an opportunity to deny or explain.  If the party against whom a hearsay statement ahs been admitted calls the declarant as a witness, the party is entitled to examine the declarant on the statement as if under cross-examination.


2.
U.S. v. Grant, pg. 966



a.
P put on hearsay statements of an unavailable witness.
i.
D sought to impeach this with the witness’s affidavit, which was inconsistent.




b.
The court held that this was proper impeachment.

i.
The test is whether the out-of-court statements would have been admissible had the declarant been testifying.

ii.
A broad definition of inconsistent should be used.

c.
One court has held that extrinsic evidence may not be used to prove a bad act to impeach a hearsay declarant’s character.
X.
PRIVILIGES


A.
Attorney-Client



1.
Elements



a.
Relationship





i.
Including seeking advice





ii.
Excludes some non-legal functions






a.
Tax returns






b.
Sitting on board of directors




b.
Communication between attorney and client





i.
Facts are not protected.

ii.
In a corporation, the client may be managers and directors, as well as lower level employees.


a.
Upjohn.

iii.
Exception for shareholder suits.

iv.
Government


a.
There is privilege with respect to outside attorneys.



b.
No privilege to withhold information regarding a criminal act.




i.
Lindsey.




c.
Made in confidence





i.
Must be a reasonable expectation of confidence.





ii.
Third person present destroys the privilege.






a.
Except, e.g., paralegals and young children.




d.
In furtherance of relationship





i.
The incidents of representation are not included.



2.
Other



a.
It cannot be used to further a crime.





i.
This is regardless of the lawyer’s knowledge.




b.
The client cannot conceal a crime with the lawyer’s help.




c.
The communication cannot be revealed to a third person.





i.
Mistake






a.
Some courts have a strict liability standard.






b.
Others use a culpability standard.




d.
Testator communications are not privileged when T dies.

e.
Lawyers can collect bills and defend their own conduct without respect to the privilege.

B.
Marital



1.
Confidential Marital Communications



a.
Based on the need to preserved confidence.




b.
It applies even if they’re divorced.




c.
It must be a confidential communication.



2.
Adverse Spousal Testimony



a.
It covers any communication, even if not confidential.




b.
They must be married at the time of testimony.

c.
The Supreme Court has said the witness spouse can waive the privilege and testify anyway.
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