Privilege


I. Introduction

A. General Rule: PRIVILEGE TRUMPS EVERYTHING!!!

B. Rule 501

1. What Privileges Exist: Privileges that have been developed by the courts (common law) remain in effect under the FRE’s

2. State Law Applies: When state law applies to a claim or defense, the state law shall determine what is privileged unless otherwise provided for by 

a) The Constitution (5th amendment);

b) Act of Congress;

c) The FRE; OR 

d) Other rules prescribed by the SC pursuant to statutory authority

C. Rationales for Privileges

1) Encourage Communication

2) Protect Privacy

II. Marital Privilege

A. Marital Communication: Protects spouses from being compelled to disclose private communications 

1. Elements of a Marital Communication

a) Valid Marriage

b) Confidential Communication

2. What is a Confidential Communication? – A confidential communication is something that is spoken between a husband and wife in confidence that nobody else was able to overhear.

a) “In Confidence” – The basis of the privilege is that one (or both) spouses intend for the communications to be privileged/confidential (just b/t the spouses).

b) Kids: If children are old enough to understand, or at least be able to repeat, what was said, then the marital communications privilege doesn’t apply.  

3. What Does the Privilege Protect? – This privilege protects against compelled disclosure of private marital communications in any kind of criminal or civil proceeding.

4. Who Holds The Privilege? – Both spouses hold the privilege.  If H tells W something that he considers to be privileged, he can claim privilege to prevent being compelled to disclose the communication AND he can stop W from disclosing the communication in any proceeding.

a) Third Parties: If W were to go out and tell her friends what H said, H can also prevent W’s friends from disclosing the communication in any proceeding b/c he intended the communication to be confidential b/t him and W. (This would be different if W’s friend overheard the conversation, then she could disclose)

5. How Long Does the Privilege Last? - The marital communications privilege lasts forever, it survives separation and divorce.  Therefore, even when the parties are no longer married, they can still claim marital privilege to prevent compelled disclosure of the confidential communications.

6. Exceptions: There are two exceptions to the marital communications privilege

a) Communications to elicit crime or fraud

b) Communications about crimes against spouses or children

B. Spousal Immunity: Makes spouses immune from testifying against their husband/wife in a criminal case

1. What Does This Privilege Protect? – This privilege protects someone from being compelled to testify against his/her spouse regarding any matter in a criminal case. 

2. Who Holds the Privilege? – The spouse being called to testify holds the privilege.  If the wife wants to testify against her husband, she can, and the husband can’t stop her by claiming privilege (unlike marital communications privilege).

3. How Long Does the Privilege Last? – The spousal immunity privilege ends when the marriage ends (upon divorce or a separation precluding divorce).

4. Exceptions: The spousal immunity privilege DOES NOT apply to

a) Communications to elicit crime or fraud

b) Communications about crimes against spouses or children

c) Fraudulent Marriages (e.g. H pays W to marry him so she won’t have to testify against him)

III. Attorney-Client Privilege

A. General Principles

1. When Does This Privilege Attach? – The attorney-client privilege attaches when you have

a) An attorney

b) Who communicates with a client

c) In confidence

d) For the purposes of giving legal services

2. When are Communications In Confidence? – This is not as strict as w/ the marital communications privilege, there are certain people who can be privy to the conversation and it will still remain privileged.

a) People who work in the attorney’s office (if they are helping w/ the case)

b) Children can have parents present when they speak w/ an attorney

c) People can have interpreters present if necessary

3. What Does This Privilege Protect? – This privilege only applies to communications that occur AFTER the privilege attaches.  

a) Casual Conversations: If you have a casual conversation w/ a lawyer seeking legal advice w/ no intention to hire the attorney, this is not privileged.

b) Business Records: If you have business records or other evidence that predates the attorney-client relationship which creates the privilege, you can’t hide this evidence just by giving it to your lawyer

c) Facts: Facts are not privileged.  Although the client can speak to a lawyer about facts and these communications will be privileged, the client can’t stop another person who may have witnessed an incident from testifying.

4. Who Holds the Privilege? – The client holds the privilege and they get to decide when to use it.  This privilege is ABSOLUTE, no amount of need will override it, and it SURVIVES the client’s death.

B. Exceptions: The party who claims the exception has the BOP to prove that the exception applies

1. Crime or Fraud: If a client seeks legal services in order to perpetrate a crime or fraud, the privilege does not apply to these communications.  (The key here is the intention of the client)

2. Joint Claims: If you have joint clients who end up suing each other, the privilege does not prevent you from disclosing to each client what the other client told you.  (Although the privilege still prevents you from telling anyone else what either client said)

3. Will Contents: If it becomes necessary for a lawyer to reveal communications about will contents in order to determine what a will meant, this information is not privileged.

4. Fee Payments: If your client doesn’t pay you, you can sue them and you can reveal the communications if it becomes necessary.

5. Malpractice: If your client sues you for malpractice and what the client did or didn’t tell you is part of your defense, then the privilege doesn’t apply to those communications

C. Waiver of Privilege

1. Waiver by Disclosure: YOU ONLY WAIVE THE ATTORNEY CLIENT PRIVILEGE WHEN YOU SAY THAT YOU TOLD YOU LAWYER XY&Z.  Even if you tell a 3rd party XY&Z, if you don’t tell them that you told your lawyer XY&Z, you haven’t waived privilege.

2. Waiver by Testimony: If you testify that you told your lawyer XY&Z then the privilege is waived.

3. Selective Waiver: There is a controversy between circuits as to whether a corporation can selectively waive the privilege to cooperate w/ the government (e.g. Disclose certain information just to the government while retaining the privilege as to anyone else)

4. Inadvertent Waiver: There are 2 views on whether an inadvertent disclosure equals a waiver

a. In some J/D (DC is an example), inadvertent disclosure is a waiver of privilege.

b. In most J/D, whether or not inadvertent disclosure is a waiver of privilege is based on a balancing test that looks at what you did when you discovered the mistake and how fast you did it.

D. Corporate Privilege

1. When Are Employee Communications to Corporate Attorneys Privileged? – If a company orders employees to speak to counsel in confidence so that the company can get legal advice, and the employees are speaking about actions that relate to their employment, then their communications will be privileged.

2. Who Holds the Privilege: The Corporation holds the privilege.  Therefore, the corporation can claim the privilege but EMPLOYEES CANNOT CLAIM PRIVILEGE.
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