INTRODUCTION

 

I. FRE 101 - scope: govern basically all courts, magistrates, criminal/civil, etc.
 

a. FRE are applicable:

i. Civil proceedings

ii. Criminal proceedings

iii. Contempt proceedings

iv. Habeus Corpus proceedings

b. FRE are inapplicable
i. Preliminary questions of fact, 1101(d)(1)

ii. Grand jury proceedings, 1101(d)(2)

iii. Preliminary hearings

iv. Bail release hearings

v. Sentencing and revocation proceedings

vi. Arrest warrants and search warrants

vii. Extradition proceedings

viii. Administrative hearings

ix. Arbitration   

I. FRE 102 - purpose and construction

 

a. secure fairness in administration

b. elimination of unjustifiable expense and delay

c. promotion of growth and development of the law of evidence 

d. for the truth to be ascertained and proceedings justly determined.
I. FRE 103 - rulings on evidence:

 

a. 103(a): Appellate courts can reverse on evidentiary grounds only when a substantial right of a party is affected AND:
i. 
There is an Objection and Offer of Proof.
i. 103(a)(1) - Objection: to protect the right to urge error on appeal, party wishing to exclude evidence must object. Must be:
A. Timely: must normally be stated after question but before answer
B. Ground: must state a specific ground, unless apparent from context.

ii. Objection advanced on one ground preserves a claim of error only on that ground.  Can object on more than one ground.

iii. Motion to Strike - where a witness responds to an improper question before objection can be made, a party can preserve the error by moving to strike the answer.

b. 103(a)(2) - Offer of Proof - when judge sustains an objection and excludes evidence, the proponent of the evidence must make an offer of proof to preserve the record, if it wasn’t apparent from context.  

i. Can be done two ways:

1. Attorney simply states for the record the substance of the excluded evidence, i.e. what he believes witness would have said OR

2. By posing excluded questions to witness and allowing them to answer.

c. 103(c): Almost always done outside presence of jury UNLESS it goes only to preliminary question that will not cause prejudice.  This can be done through:

i. Sidebars

ii. Motions in Limine

iii. Conference in Chambers

d. 103(a)(2): When a judge has made a definitive ruling pre-trial whether to admit/exclude evidence a party need not renew their objection or offer of proof at trial to preserve claim.  However, if judge hasn’t made a final decision, party must renew objection/proffer.
e. On appeal, the reviewing court must only consider the evidence that the trial court had at the time it made the ruling.  It must not consider other evidence that came to light at trial, unless the appeal was renewed during trial.
I. FRE 104 - Preliminary Questions

 

a. 104(a) - questions for the judge (the majority of prelim. questions)

 

i. Types of questions for judge (subject to (b))
1. Qualifications as a witness (i.e. competency, expert)

2. Existence of a privilege

3. Questions of admissibility generally.
ii. Rules of evidence don't apply to these preliminary determinations EXCEPT for privilege rules

1. i.e. inadmissible evidence may be presented such as hearsay affidavits.

iii. Burden of persuasion - on proponent of evidence

iv. Evidentiary standard - preponderance of the evidence

v. Jury allowed to hear

1. When it is not prejudicial = yes

2. When using inadmissible evidence = no

3. When challenging admissibility of confession = no

vi. Once evidence is properly admitted, the other party can still introduce evidence that questions the weight or credibility of the evidence.

a. 104(b): Conditional Relevancy - questions for the jury (although judge still has a role) 
i. When relevance depends on the fulfillment of a condition of fact, it is a jury determination. 

1. Some examples:

a. Does witness have personal knowledge (602)

b. Is the evidence authentic (901)

ii. Judge's role - screening function

1. Judge decides whether there is sufficient evidence to support a jury finding 

2. So proponent of evidence must lay a foundation - if they offer enough evidence so that the judge believes a reasonable jury could approve the evidence, then it comes in.

iii. Once the judge approves it and it goes to the jury, the opposing party can still offer rebutting evidence as to the weight and credibility. 
b. 104(c) : Hearings of Jury: 

i. Hearings on admissibility of confessions are done outside hearing of jury.

ii. Hearings on preliminary matters shall be conducted away from jury when:

1. In the interest of justice requires.

2. When accused is a witness and so requests.

c. 104(d): The accused does not, by testifying upon a preliminary matter, become subject to cross on that issue.
 

I. FRE 106 - Rule of Completeness

 

a. When a party offers part of a writing or recorded statement, the adverse party may require the introduction at that time of any other part or any other writing/recording which ought in fairness to be considered contemporaneously with it. 

i. Rule does not apply to conversations.

 

a. This prevents parties from unfairly presenting part of a writing taken out of context even during its own case-in-chief.  

b. FRE 106 can sometimes “trump” hearsay and other objections when necessary to provide complete context.

c. Sometimes called the “interruption rule” or the “rebuttal rule” (parties allowed to answer an incomplete presentation later in trial).

 

I. Appellate Review

 

a. Under 103(a), a successful appeal of an evidentiary ruling requires:

i. Proper objection/offer of proof

ii. Actual error

iii. Error must be harmful - i.e. must affect a substantial right of the party

 

a. Grounds for refusing to reverse

i. Evidence admitted but wrong ground for objection

ii. Inadmissible evidence excluded on wrong grounds

iii. Evidence admitted on wrong theory

iv. Curative instruction 

1. Evidentiary errors are sometimes found to be 'cured' if judge gave jury instruction to disregard the challenged evidence

v. Invited error

1. Sometimes the opponent of evidence invites it in on their own - usually happens when asking questions to which they don't know the answer

vi. Opening the door

1. Otherwise inadmissible evidence can sometimes properly come in if it is offered in response to evidence introduced by an opponent.  

vii. Overwhelming evidence in support of the verdict

 

a. Constitutional Error

i. Standard usually requires reversal unless it is shown that the error was harmless beyond a reasonable doubt, Chapman v. California
1. Can sometimes be an automatic reversal, as well.

ii. Constitution error in jury instructions

1. Was there a reasonable likelihood that the jury has applied the challenged instruction in a way that would violate the Constitution, Estelle v. McGuire
 

a. Plain Error - very rare, but more common in criminal trials

i. When error is obvious and serious, appellate court sometimes reverses judgment on plain error even though no objection was made at trial.

1. Obvious - clear violation of well-understood principle

2. Serious - probably having a major effect on outcome

 

a. Interlocutory Appeals - general rule is that these are not granted on evidentiary matters

i. Privilege rulings - narrow exception to general policy

ii. Appeal by prosecutor from rulings suppressing evidence.  

  

JUDICIAL NOTICE

 

I. JN is a way to get the court to accept something as fact without having to enter any evidence.  There are four types of facts that can be judicially noted:
II. Adjudicative Facts – FRE 201
 

a. JN of adjudicative facts is governed by FRE 201.  FRE 201 covers ONLY adjudicative facts.
b. What is an adjudicative fact? The facts of a particular case or historical facts
c. These are the who, what, and when questions usually put to the jury.  JN is only proper if it is indisputable.  Must be either:

 

i. 201(b)(1) - Generally known - generally known to informed people in the jurisdiction OR;
1. Must not be personal knowledge on part of the judge

2. Doesn't have to be universally known - just generally known

3. Examples - geographical facts of a general nature, current events, language and word usage, history and politics, and economic conditions.  

 

i. 201(b)(2) - Verifiable - must be readily ascertainable by resort to sources whose accuracy cannot be questioned (i.e. November 15, 2007 was a Thursday)

1. "capable of accurate and ready determination" by resorting to sources that "cannot be reasonably questioned"

2. Examples - scientific facts, geographic facts, history and politics, court records.

a. These are same as above, but these aren't generally known facts but facts that can be proved by looking at a map or calendar or history book, etc.

3. As for court records - can't be used to prove a fact but to establish judicial acts and events that the record reflects. 
d. Can be taken at any stage of proceeding – FRE 201(f)

i. This includes asking appellate court (in civil cases only) to take JN of a fact that you forgot to enter into evidence at trial level. 

e. When discretionary v. Mandatory:

i. JN does not have to be requested for court to take it. FRE 201(c)

ii. If a party requests JN and supplies the necessary information, then the court must take JN.  FRE 201 (d)

f. Under FRE 201(e) parties are entitled to be heard on the propriety of taking JN providing they make a timely request.

i. If the court takes JN w/ no prior notice given, a request to be heard after the fact may still be considered timely.  

g. Civil Cases jury must accept JN:  court shall instruct the jury to accept all JNed facts as conclusive. FRE 201(g)

h. Criminal Cases jury may accept JN: court shall instruct that it may accept as a permissive inference the JNed facts, but it is not required to.  FRE 201(g) (6th Amendment rt. to jury trial, United States v. Jones)

ii. Opposing party should arguably be allowed to offer counterproof.  

iii. Sometimes courts will allow post-trial notice of facts that relate only to jurisdiction or venue on the idea that these are not 'adjudicative'.  

i. Procedure for FRE 201:

i. Is it an adjudicative fact?  If no, no need for FRE 201.

ii. Is this beyond reasonable dispute (FRE 201(b)?

a. Generally known w/in territorial jurisdiction of court OR

b. Capable of accurate and ready determination by sources whose accuracy cannot be reasonably questioned

iii. If you surpass these qualifiers, the court MUST take notice.

iv. If you don’t, then the court may or may not take notice.

a. Opposing party must have opportunity to be heard if they ask for it.  Opposition will probably challenge your source of info.

v. In civil case matter IS conclusive if JN is taken.

vi. In criminal case, jury may or may not take the matter as conclusive.

 

I. Evaluative Facts/Jury Notice/Nonevidence Facts – Not subject to FRE
 

a. Sometimes referred to as 'basic facts' - these are the facts that we expect jurors to know when they walk into the courtroom.

i. i.e. cars are 4-wheeled vehicles that move people and have to stop when traffic lights are red.  

b. Limitations

i. These cannot be communicated to the jury through instructions - they must be brought to the table by the jury itself.  

ii. Jury cannot do research - only what they bring in at the start of the trial. 

iii. Issues of specialized knowledge are a problem (i.e. an engineer on the jury) but idea is that they will be screened out during voir dire.  

 

I. Legislative Facts – Not subject to FRE
 

a. These are the facts courts consider when construing and applying laws - basically anything that a judge may have read that influences him in some way when making legal rulings.

i. Psychological studies, outside articles, briefs, amicus curiae briefs, the judge's own independent research, etc.  Doesn’t have to be proven – can merely be an opinion.
b. Not regulated mainly for two reasons:

i. Want law to evolve, don't want to place constraints on what can be considered.

ii. Congress shouldn't be able to tell the courts what they can take into consideration when making decisions.  

c. United States v. Gould - had to prove that Δ possessed controlled substance.  He possessed cocaine hydrochloride and judge gave jury instruction that CH is a controlled substance.  

i. Upheld - whether or not CH is a controlled substance is a matter of legislative fact not regulated by FRE 201.  

 

II. Judicial Notice of Law

 

a. Refers to the process by which the court determines controlling law.

b. Courts take JN of federal and state law, including constitutional provisions, statutes, caselaw, and administrative regulations.

c. Court do not generally take notice of international/foreign law, therefore you have to prove to the court what the law is. 

__________________________________________________________________________
RELEVANCY
 

I. Relevancy is the threshold requirement - all irrelevant evidence is inadmissible.  

a. Assessing relevancy should ordinarily be the starting point of any evidentiary analysis.  

 

I. FRE 401 - evidence is relevant if it has any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would without the evidence.  

a. Requires only logical evidence, the amount of probative value doesn't matter for 401.

b. Evidence can be relevant even when offered to prove a point that is not contested. 

i. Evidence is “material” if the point bore on issues in the case – in other words, carries legal significance.
c. Direct evidence 

i. Evidence that asserts, embodies, or represents the existence of the fact to be proven 

ii. Direct evidence is ALWAYS relevant if the fact it proves is of consequence to the action

d. Circumstantial evidence 
i. Proof that does not assert the fact to be proved, but creates an inference that increases probability the fact exists.

ii. Evidence that, even if fully credited, may nevertheless fail to support (let alone establish) the point in question simply because an alternative explanation seems probably.

iii. FRE draw no distinction between direct and circumstantial evidence and it is not necessarily inferior.  In fact, most evidence is circumstantial and is good enough for conviction.

 

I. Role of Judge and Jury

a. Usually 104(a) question 

i. Judge alone determines “admissibility” under 104(a).

ii. Most of the time the judge decides relevancy of evidence at the time it is offered.  He decides whether a particular point tends to establish or refute a point within FRE 401. And only if judge finds it relevant does the jury get to hear it.  

b. Sometimes 104(b) question

i. Jury gets to “weigh” the evidence.

ii. Conditional relevancy - sometimes relevancy depends on a preliminary question of fact.

iii. Here, the judge decides whether there is sufficient evidence to support a jury finding of genuineness.  

iv. If jury finds it genuine, then it is relevant.  If jury find is not genuine, then irrelevant and inadmissible.  

c. Connecting Up 

i. 104(b) allows the judge to submit a document to the jury prior to preliminary showing of genuineness but ONLY when the party agrees to put on evidence of genuineness later.

1. If party fails to 'connect up', then document will be struck from the record (possible mistrial if too prejudicial)

 

I. FRE 402 - provides that all relevant evidence is admissible except as otherwise provided by:

a. Constitution - evidence seized in violation of constitutional guarantees may be excluded even if relevant

b. Federal Statutes (state statutes not included here)

c. Other Evidence Rules

d. FRCP

e. FRCrimP

 

I. FRE 403 - to offset broad definition of relevancy, 403 grants trial judge discretion to exclude relevant evidence when its probative value is substantially outweighed by specific dangers.

a. Rule is slanted in favor of admission.  

b. Stipulation

i. Party does not have to accept offer to stipulate by opponent, but if they refuse to stipulate then the trial judge has discretion to exclude that evidence. 

ii. Offer to stipulate weighs in favor of exclusion under 403.
c. Surprise is not an independent ground for exclusion but can be a factor. 
i. ACN says that a continuance is more appropriate than exclusion for surprise.
d. Evidence may NOT be excluded under 403 b/c judge does not find evidence credible - credibility is for jury.
e. 403 may be used to exclude evidence even when it can be admitted under other rules.
 

I. 403 Grounds for Exclusion
 

a. In reaching decision to admit/exclude judge should consider availability of other means of proof and probable effectiveness or lack thereof of a limiting instruction.

b. Unfair Prejudice: means an undue tendency to suggest decision on an improper basis.  There are a few different ways for something to unfairly prejudice the jury:

i. Excessive emotionalism - this excludes evidence that is inflammatory, shocking, or sensational.  It may evoke anger or pity, or unfairly puts a party in a negative light, etc. 

ii. Jury unable to limit use - jury likely to misuse the evidence or unable to follow limiting instruction

1. Shepard v. US - wouldn't allow "Dr. Shepard has poisoned me" to come in for limited purpose of showing wife's will to live and unlikelihood of committing suicide - too prejudicial.

iii. Undue Weight - jury is likely to put too much emphasis on the evidence. 

iv. Demonstrative Evidence - this can sometimes to be too prejudicial. 

1. US v. Gaskell - appellate court reversed b/c trial court had allowed expert to shake a rubber baby doll repeatedly to illustrate violence of shaken baby syndrome.  Too prejudicial. 

 

a. Confusion of the issues - evidence may be excluded when it is likely to confuse the issues, as by distracting the jury w/ collateral matters

 

a. Misleading the jury - gives judge discretion to exclude evidence that is likely to mislead the jury

i. Brewer v. Jeep Corp - excluded video recreation of accident because guy used dummies to depict passengers and they obviously had no ability to hold on, and therefore lost limbs and heads. 

 

a. Waste of Time or Undue Delay - evidence can be excluded that would simply waste time or result in undue delay.

i. US v. Hearst - trial judge correct to exclude tape of 2 hour psychiatric interview because info on tape already sufficiently established.

 

a. Needless Presentation of Cumulative Evidence - courts have discretion to limit the number of witnesses called and prevent unnecessary repetition.

 

I. General Relevance Issues
 

a. Mathematics/Statistics

i. Courts are reluctant to let this information go to the jury unless it is very clearly accurate - this is because juries have a tendency to give it too much weight and it is unduly prejudicial.

ii. There is a tendency to misuse the denominator.  

1. If it is 1/1million chance and you are looking at NYC w/ 12 million people, then it is actually a 1/12 chance, not 1/1million

iii. People v. Collins - case where prosecutor used a ton of probabilities

1. Have to offer proof for probabilities assigned

2. Probabilities must be independent of each other

 

a. Evidence of guilty mind - generally found relevant to prove actor involved in wrongful conduct. 

i. Ex. Flight.

1. Conduct led to flight

2. Flight = consciousness of guilt

3. Consciousness of guilt = committed this crime

4. Consciousness of guilt for this crime = actual guilt

ii. Other examples are resisting arrest, escape, use of aliases, wearing disguise, fabricating/destroying evidence, bribing a witness, threatening/killing a witness, make false exculpatory statements, refusing to comply w/ fingerprinting, and attempting suicide.  

iii. Although this evidence is allowed, juries are usually cautioned to give it little weight.  

 

a. Other accidents in negligence case - general rule is that evidence of prior accidents is not admissible to prove negligence or contributory negligence

i. May be admissible to prove element of negligence claim, such as existence of condition or dangerousness, but not whole claim

ii. Other accident must be substantially similar to accident in question

iii. If occurred at remote time in past or different conditions, usually found irrelevant.

iv. Party defending against a claim may show absence of prior accidents.

 

a. Other Contracts/Business Transactions - sometimes admitted to prove existence of contract, its terms, or their intended meaning.

i. Must be same parties

ii. Parol evidence rule - prior agreements may be barred if offered to contradict terms of final written contract, but can sometimes come in for 'course of dealing' or 'usage of trade'

 

a. Industry Standards - standard must be so general and well known that actor may be charged w/ knowing it or w/ being negligent if he does not know it.  

i. Weight is for jury to determine

ii. Conformity is not enough to establish due care, nonconformity does not prove negligence.

 

a. Governmental safety standards - provide evidence of the care expected of employers and manufacturers, but nonconformance w/ standards is not negligence per se.

TEST for RELEVANCY:

1. Is it relevant under 401?

2. Weigh and balance under 403: does the probative value outweigh the risk of unfair prejudice? 

 

FRE 105 - Limited Admissibility

 

a. Often evidence is admissible for some purposes but inadmissible for others, or admissible against one party but not any others.

 

a. In this case, proponent may be required to specify the purpose.  Court then decides:

i. Whether objection should be sustained OR

ii. Whether a limiting instruction is necessary (limiting instruction usually only given upon request)
iii. Often this process is used in connection w/ a 403 weighing and balancing.

a. In Bruton v. United States, court decided that a limiting instruction was ineffective to protect against unfair prejudice to protect accused against effect of admitting confession of co-defendant implicating him.
 

a. Limiting instruction - this restricts the evidence 'to its proper scope'

i. These are often ineffective, can even be counterproductive, so these are only given if the opposing party requests it.  

 

a. Alternatives to limiting instructions:

i. Exclusion - if permissible use is de minimus in comparison to danger of misuses by jury, then can be excluded under 403.

ii. Redaction

iii. Separate trials – where evidence is admissible against one defendant but not the other.
CHARACTER EVIDENCE

 

I. Character - a person's tendency, disposition, or propensity to engage or not to engage in certain types of behavior.  Everyone has multiple traits of character for purposes of evidence law. 

a. Ex. Truthfulness, peaceable, prone to violence, reckless, drunkenness, unlawfulness

b. FRE 404: Character Evidence Not Admissible to Prove Conduct EXCEPT:

i. Character of Accused (404(a)(1))

ii. Character of Alleged Victim (404(a)(2))

iii. Character of witness (404(a)(3))

iv. Other crimes/wrongs/acts to prove motive, opportunity, etc.  (404(b))

c. Sometimes character is an element of a crime, claim, defense.  Then it can get it.  Ex: chastity of victim might be element of seduction.
d. Notice: Under 404(b), notice must be given.
e. Exclusion under 403: Often character evidence, even if otherwise admissible, is excluded because of unfair prejudice under 403.

 

I. Methods of Proving Character - three traditional methods for proving character - method allowed depends on use being made:

 

a. Reputation 405(a) - well-accepted method, offered in the form of testimony by a character witness shown to be familiar with the person's reputation in community.

i. 'community' is considered geographical area where person resides, as well as reputation among colleagues/associates in workplace, school, church, etc. 

ii. Reputation testimony is hearsay but can come in under 803(21).

iii. On cross, inquiry into relevant specific instances of conduct is allowable.

 

a. Opinion - 405(a) allows opinion evidence, provided the proponent shows the character witness has adequate basis in experience to support such opinion.

i. On cross, inquiry is allowable into relevant specific instances of conduct.

 

a. Specific instances of conduct 405(b)
i. Generally not allowed, but some rules do permit it. 412-415.

ii. Cross-examiner can ask a character witness about specific instances of conduct.  

1. Tests credibility of witness and either way, prosecutor usually comes out on top - if they don't know about conduct or if they knew about it and didn't testify to it, either way their testimony becomes suspect. 

2. No extrinsic proof of the conduct is allowed - either to prove it occurred or prove it didn't occur UNLESS fundamental fairness mandates it in order to correct a groundless insinuation.

3. Good-faith basis for question - the cross-examiner must have demonstrable good faith basis for question or else may constitute grounds for mistrial and professional misconduct.

iii. Exclusion under 403 - trial court has discretion to prohibit cross-examination about specific instances of conduct that are insignificant, remote, conjectural, or otherwise unfair.  

 

I. Uses of character evidence - key to understanding CE is to identify the purpose for which it is being offered.  Three possible uses:

 

a. To prove conduct on specific occasion - known as circumstantial or substantive use.

i. Character evidence to prove conduct on a specific occasion is prohibited.

ii. Generally prohibited b/c of belief jury will accord it too much weight but some important exceptions:

 

i. First exception - Criminal Δs - FRE 404(a)(1) allows Δ to offer evidence of a pertinent trait of character to help prove that he did NOT commit charged crime. 

1. If Δ introduces CE, then prosecution may offer rebuttal CE. 

2. 'Pertinent' - must relate to crime charged.  i.e. honesty if larceny, peaceable if assault. 

3. On direct = only reputation/opinion, Cross = specific instances of conduct

4. If Δ proves character of alleged victim, prosecutor may prove the same trait in the accused.  

 

i. Second exception - Crime Victims - evidence of pertinent trait of character of crime victim is admissible in three situations.

1. Admissible:
a. When offered by defense to prove innocence

b. When offered by prosecution to rebut CE offered by defense
c. In a homicide case when the prosecutor offers CE pertaining to the peacefulness of the alleged victim to rebut defense evidence that alleged victim was first aggressor. 

2. Direct = only reputation/opinion, Cross = specific instances of conduct

3. Exception to the exception - Rape Shield (FRE 412) - prohibits evidence that alleged victim engaged in other sexual behavior or that proves any alleged victim's sexual predisposition

i. Note that behavior includes fantasies and dreams, but unless (b)(2) is satisfied modes of dress, speech or lifestyle will not be admitted.

b. Subject to four exceptions:

i. Alternative source of semen/injury - allows Δ to prove sexual behavior by alleged victim to show that some third person was source of semen, injury, or other physical consequence.

ii. Prior sexual behavior w/ accused - allows evidence of prior instances of sexual behavior by alleged victim w/ accused when offered on issue of consent.

iii. Constitutionally required to admit - 6A sometimes guarantees Δs right to introduce exculpatory evidence, this sometimes might override the rape shield exception.

iv. Civil cases - allows proof of sexual behavior/predisposition of alleged victim when:

1. Probative value substantially outweighs danger of harm to victim and unfair prejudice to party AND 

2. Such evidence is otherwise admissible under evidence rules.

c. Notice 412©(1)(A)&(B)- party seeking to offer evidence under one of 412(b) exceptions must file and serve motion describing evidence and stating purpose for offering at least 14 days prior to trial.  Must also notify all parties, including alleged victim (or guardian)

d. Hearing in camera 412©(2) - before admitting this evidence under 404(a) must be hearing to determine if it qualifies under 412(b) exception.  Victim and parties are afforded right to be heard.  Records relating to hearing must be sealed and remain under seal until court orders otherwise.  

e. 403 Balancing still applies.

 

ii. Third Exception - Witnesses - both criminal and civil cases, evidence of the character of a witness is admissible to the extent allowed under the rules governing impeachment of witnesses, such as 607, 608, 609.  

v.    Fourth Exception - Sexual Assault Cases - 413-415 significantly expand the permissible use of CE in sexual assault and child molestation cases. 
a. 413  - sexual assault – 413(a)allows evidence that Δ has committed other sexual assaults and can be 'considered for its bearing on any matter to which it is relevant.'

i. Allows the evidence to prove Δ committed the assault for which he is prosecuted (contrary to 404(a))

ii. Does not require the prior behavior result in conviction or even prosecution/report.

iii. 413 is subject to 403 (unfair prejudice/misleading)

iv. Very broad definition of 'sexual offense' – 413(d)
v. Notice: If government uses this rule, must give 15 days notice before trial to defense – 413(b)

vi. Presumption in favor of admission
b. 414 - child molestation - identical to 413 except for child molestation.

c. 415 - civil cases - extends 413/414 to civil cases where claim for damages is predicated on party's alleged commission of sexual assault/child molestation.  
 

a. Element of charge, claim, or defense - very rare that a person's character is an element of a criminal charge, civil claim, or defense - character is said to be 'at issue'

i. Generally admissible

ii. Criminal cases 
a. Almost never an element of a charge or defense.

b. Entrapment defense (when jurisdiction uses subjective test of predisposition to commit such a crime), habitual offender, ex-felon in possession.

iii. Civil cases - negligent entrustment (untrustworthy character of third person is element of claim), defamation (where Δ raises truth as defense and ∏'s character may be an element of that defense), wrongful death (character of decedent is element of damages), child custody (character is almost always at issue here)

iv. Form of proof - can be reputation, opinion, or specific instances of conduct. 405(b)

 

a. Prior crimes to prove, motive, intent, or similar specific points 404(b) - often a person engaged in conduct that reflects his character or propensities.

i. Prior crimes, wrongs, or acts are potentially admissible, subject to 403, when offered for any relevant purpose that does not requires an inference from character to conduct.

ii. Particular purpose for offering must be specified by party.

1. Listed purposes - Motive, opportunity, intent, preparation, plan, knowledge, identity (i.e. modus operandi), absence of mistake or accident

2. Unlisted purposes - 

a. proving context (might have to bring in evidence of prior crime to allow jury to understand current crime, must be more than temporal relation, must be necessary to understanding), 

b. to rebut insanity defense, 

c. to rebut entrapment defense, 

d. to show consciousness of guilt, 

e. to contradict Δ's testimony

iii. Degree of similarity - degree of similarity b/w prior act and current crime depends on purpose.  For motive, no similarity required, but for modus operandi, very high similarity required. 

iv. Certainty that prior act committed 

1. Burden is on proponent to prove prior act occurred

2. Evidence of criminal conviction is best, but not necessary

3. Standard of proof is 104(b) question for jury under Huddleston but some courts reject and give it to judge under 104(a) w/ preponderance or clear and convincing standard

4. Prior crime may be proved under 404(b) even if Δ has been charged and acquitted

v. Exclusion under 403 - factors to take into consideration:

1. Whether issue disputed

2. Certainty of proof of prior act

3. Probative force of evidence

4. Inflammatory or prejudicial effect

5. Need for evidence

6. Effectiveness of limiting instruction

7. Prolong proceedings

vi. Notice required - in criminal case, prosecution must, upon request of accused, provide reasonable notice in advance of trial of general nature of 404(b) evidence.

vii. Limiting instruction: Often a limiting instruction is used if its admitted.

 

I. Habit Evidence - habit of a person or routine practice of an organization is admissible 'to prove that the conduct of the person/organization on a particular occasion was in conformity w/ the habit or routine practice'. FRE 406.

a. Habit is generally admissible to prove conduct, whereas character is not. 

i. Thought to be more persuasive as proof of conduct on a particular occasion.

ii. Unlike “character”, habit has no moral overtones.

b. Habit describes particular behavior in specific setting and is by nature at least regular.

i. Defined as person's regular practice of meeting a particular kind of situation w/ a specific type of conduct. 

ii. Ex. Always carrying car keys in left pocket, etc. 

iii. One way to look at it is that it is automatic; you just do it w/o thinking about it. 
iv. Habit is a more specific thing, and character is more general.

1. Example: Habit is putting your keys in your pocket when you get out of the car.  Character is whether or not you are a “careful” driver.
c. Method of proving - usually proved by witnesses describing prior specific instances.

i. 104(a) question for judge to decide if witness has described enough instances to show habit. 

ii. Most modern courts also allow habit to be proved by opinion provided witness has adequate basis of personal knowledge.  

d. FRE 406 got rid of common law limitations of corroboration and only allowing habit evidence when no eyewitnesses. 

e. Organization routines - courts are even more generous toward proof of organization routine b/c no moral overtones.  
​​​​​​​​​
RELEVANCY RULES – Specific Application
 

I. FRE 407 - Subsequent Remedial Measures
a. Post-accident measures, taken to prevent future accidents of the same nature, are NOT ADMISSIBLE when offered to prove:

i. Negligence or culpable conduct OR

ii. Defect in a product, product's design, or need for a warning or instruction.

b. Don't want to discourage companies/people from taking these measures.

c. Very broad - applies not only to physical changes, but changes in design, safety modifications, labeling, new warnings, modifications in instructions, changes in personnel, etc. 
d. Exceptions:
i. May be shown to prove other points like ownership/control of premises, etc., just not negligence or culpability.  If allowed under second sentence of 407, then its still must meet 403 requirements.
ii. Impeachment - proof of post-accident modifications is admissible if offered to refute testimony by the defending party regarding the machine/premises/product in question.  

iii. Feasibility of precautionary measures - this can ONLY come in if the feasibility of taking such measures is controverted:

1. If Δ says that it would be impossible or impracticable to have taken such measures, then they place it in controversy, and proof of subsequent measures can come in to show feasibility.

2. Controverted can be read broadly or narrowly depending on the court. 

a. Tuer - court interpreted 'unsafe' to mean unadvisable, not impossible, and said it wasn't controverted.  Very narrow, unusual finding.

3. Basically, just make sure your experts don't say things like 'best possible', 'impossible', etc.  Say it was reasonably safe - don't exaggerate. 

e. 
 Product liability (i.e. strict liability suits) 

iv. FRE 407 makes clear that this rule DOES apply in these settings in federal court.  

v. State courts are free to decide as they want.

vi. For purposes of Erie, most courts conclude that 407 is procedural and apply 407 in those instances.

e. Subsequent - means after the injury. Changes before injury are not subject to 407.
 

I. FRE 408 - Civil Settlement Offers and Negotiations
a. All jurisdictions recognize an exclusionary principle that excludes (1) settlement agreements and (2) statements regarding efforts to reach settlement, when offered to prove either liability or invalidity of the claim/amount.

b. When does it apply?
i. Settlement not performed, claim resumed/refiled = yes

ii. Party sues to enforce agreement = NO

iii. Defending party tries to dismiss a claim on ground claim was settled = NO

iv. APPLIES PRIOR TO FILING OF CLAIM, IF there is a dispute as to liability/amount. 
v. Statement made during Civil negotiations can be used in Criminal trials with government agencies.

c. To what does it apply?
i. Statements during negotiations by lawyers and parties
ii. Form of the statements doesn't matter, so long as the purpose of the party was to try to settle the case.  

iii. Third party settlements regarding same incident are excluded.  
d. Three key ideas:
i. Pre-existing Materials - Documents or statements made prior to settlement negotiations are excluded.  These do not become excludable just because they were presented in the course of negotiations.  

ii. Disputed - does not apply to every statement that follows events that produce a claim. 

a. If neither validity or amount of claim is disputed, principle doesn't apply.

b. Ex. Accident where driver 1 says "Sorry I damaged your car, you had the light" the statement will come in = no dispute here over amount or validity. 

iii. Compromise - must be a compromising statement, not merely someone stating what they believe they owe or should be paid.

e. Application in criminal cases:
i. 408 applies only to civil EXCEPT some decisions indicate that prosecutors statements can be kept out under 408 (they are not covered by 410).

ii. Parties cannot settle criminal liability privately.  If you make a settlement that agrees not to pursue criminal charges, that part is null and will likely be offered against you in later criminal proceedings as an admission.  

f. No Waiver Allowed: Party cannot introduce evidence of settlement voluntarily or unilaterally.
g. Exceptions:
i. Proving bias - if a party has settled w/ a nonparty who then testifies for that party as a witness, the opposing party may explore the issue of settlement on cross if it bears on bias.

ii. Refuting claim of undue delay - if ∏ claims that Δ refused to negotiate, Δ can sometimes bring in proof of attempts to settle.
iii. Obstruction: to prove an effort to obstruct criminal investigation or prosecution.
iv. Impeachment - this matter is not entirely settled, courts go both ways.

a. Some say exclusionary principle applies in the situation where a party has negotiated a case and later testifies inconsistently w/ statements made during negotiations.

b. Some go the other way.  

 

I. FRE 409 - Payment of Medical Expenses
a. Proof that a party paid the medical expenses of another is inadmissible when offered to show the party is liable for the injury.

b. Triggered the minute you offer, no requirement that there be a claim against you.

c. Narrower than 408 because collateral admissions can come in:

i. Ex. 'I will pay your expenses, I didn't see the red light' will likely come in against you as an admission.

d. "I'm sorry" is debatable - some courts say that it is not an admission of liability and has been a movement that authorizes apologies. 

e. Allows for payment of 'similar' expenses which can include rehabilitation, personal care, etc. 

 

I. FRE 410 – Inadmissibility of Pleas and Plea Bargaining
a. Evidence of the following is not, in any civil or criminal proceeding, admissible against the Δ (both D and attorney statements) who made the plea or was a participant in the plea discussions:

i. Guilty plea that was later withdrawn
ii. Plea of nolo contendre - these allow a person charged w/ crime to obviate trial w/o admitting to civil liability.  EXCLUDABLE FROM CIVIL LITIGATION.

iii. Any statement made in plea discussion w/ an attorney for the prosecuting authority, which doesn't result in guilty plea or results in plea later w/drawn.  

1. Statements to police - generally not excludable as attempts to engage in plea bargaining, even if Δ hopes to attain leniency by cooperating

2. However, if statements or actions by law enforcement agents:

a. Make Δ think negotiations can proceed AND 

b. If that belief is reasonable under the circumstances

c. Then they may be excluded under 410. 

3. Ex. Situation where defense calls prosecutor to plea bargain, prosecutor sends detectives - depending on how clear they make it that they are not bargaining, the statements may or may not come in. 

b. Permissible uses:
i. Completeness - if Δ offers own plea bargaining statement, then prosecutor can offer a related statement that 'ought in fairness' to be considered as well.

ii. Perjury - allows use of plea bargaining statements by Δ in trials for perjury or false statement.  

iii. NOT impeachment - no exception authorizing use of PB statements to impeach, even if testifies inconsistently w/ what he said during negotiations. 

1. HOWEVER, accused can waive the bar against impeaching use by signing a plea bargain containing a waiver clause. US v. Mezzanatto
 

I. FRE 411 - Proof of Liability Insurance
a. Proof that a person was or was not insured against liability is not admissible to show negligence or other wrongful conduct.  

i. Information is easily misused
b. Exceptions:

i. Offered to prove agency, ownership, control = ok, can come in.
ii. Impeachment: can be shown to show bias of insurance investigators/adjusters when they take the stand to testify
c. In practice, insurance usually finds its way into a case.

 

 

 AUTHENTICATION & Foundational Evidence 
 

I. This is also known as "laying the foundation" - means showing something is what the proponent claims it to be.  

a. Unless authenticating proof is offered, the thing cannot be admitted.

b. Applies to everything except live testimony

c. Process:

i. Mark it for identification

ii. Prove that it is what it claims to be, usually by using testimony of someone with knowledge

iii. Offer exhibit into evidence

iv. Let counsel for the other side examine it

v. Allow opportunity for objection

vi. Obtain a ruling if objection is made

vii. Mark the object as an exhibit

d. 104 roles:

i. Authentication is a question of conditional relevancy and therefore a 104(b) question for the jury

ii. Judge play a screening role only, unless the evidence is at the extremes (i.e. insufficient or overwhelming)

e. Avoid Authentication issues by:

i. Stipulation before trial

ii. Requests for Admission for genuineness 
iii. Pre-trial conferences 

iv. Other discovery devices under the FRCivPro.

f. KEEP IN MIND - AUTHENTICATION DOES NOT SOLVE HEARSAY PROBLEMS!!!

 

I. Tangible Objects - many ways to authenticate, usually through testimony or circumstantial evidence

a. Testimony by person with knowledge

i. Level of detail depends on the object - if it is something belonging to witness then "that's my knife" but if something not known to them, more detail needed i.e. "the knife had a long black, wooden handle with initials inscribed"

ii. United States v. Johnson - a witness with personal knowledge can identify an object as the one involved in the events even if he is not absolutely sure and acknowledges some risk of error.

iii. When police/law enforcement are collecting stuff, always use evidence tags, etc.  

b. Chain of Custody

i. Most useful when:

1. Evidence is fungible

2. No one can identify it through personal knowledge of distinctive characteristics

3. Great care must be taken because of risks of mistake or deception

 

i. Normally involves calling each person who handled the object

1. If someone is missing, calling the people before and after usually saves the gap, especially if there is circumstantial evidence that provides assurance that the absent person did not tamper w/ the evidence

a. Public officers (police/FBI/etc) have a presumption of due care in the discharge of their public duties and this often helps when there are gaps.  

2. Unless extreme circumstance, gaps usually go to weight of the evidence rather than admissibility. 

3. Round the clock watch is not necessary.  

 

I. Writings
a. Way to authenticate:

i. Lay opinion - person can authenticate on the basis of familiarity w/ handwriting of a person. 901(b)(2)

1. Need not have watched the signing or preparation of the document

2. Familiarity - can come from watching person write, working with the person, writing letters back and forth, etc. 

ii. Expert opinion - can use handwriting comparison between document and another writing that has been previously authenticated. 901(b)(3)

iii. Comparison by trier of fact - jury or judge can compare document to previously authenticated handwriting sample. 901(b)(3)

iv. Distinctive Characteristics - appearance and surrounding circumstances are strong indicators that bear on authenticity 901(b)(4)

1. Showing that letter includes knowledge that only X could have known to prove that X wrote the letter

2. Mere name/signature is not enough to authenticate that that person write the letter.

3. Majority rule - letterhead is not enough to authenticate.

v. Reply Doctrine - a letter or other document may be shown to have come from K if it is shown be an apparent reply to a letter or other directed to K.  

 

I. Public Records and Documents
a. Ways to authenticate:

i. Certified copies are the most common method of authenticating a public documents - they are self-authenticating.  Discussed below. 

ii. Testimony by Custodian Of Record or person who went and retrieved the public document from the public office.

iii. Testimony by knowledgeable witness about its preparation, etc.

iv. Can also use other ways mentioned above such as handwriting comparison by expert, lay testimony on handwriting, ancient document.
 

I. Ancient Documents or data compilations
a. Will authenticate if:

i. 20 years older or more.  Requisite age can be shown through testimony of someone who might know.
ii. Utility of doctrine is that you can use it if you can show that:

1. Document looks old enough
2. Document was found in the right place

3. No suspicious circumstances raising question of authenticity.

ii. Hearsay exception 803(16) allows statements to show age of document.

II. Tape Recordings
a. May be authenticated by showing how the recording was made and identifying the participants.  

i. Usually issue of completeness, but objection based on incompleteness do not require exclusion of the whole tape. 

b. 4-step authentication (US v. Biggins)
i. Competency of operator
ii. Fidelity of the recording equipment

iii. Absence of material deletions/additions/alterations in recording

iv. Identification of relevant speakers.

1. can be done through voice identification, testimony by a participant, testimony by people who made recording if they know who was present and whose voice is whose. 

c. Can also just bring in a participant and have him testify that he listened to recording and it is a true and accurate reflection of the conversation.

 

I. Photographs, X-Rays, Computer Output
a. Photos - authenticate by testimony of a witness with knowledge of the thing or the scene and states that the photo accurately depicts the thing or scene.  

b. 901(b)(9) - allows for authentication by explaining the process and shows that camera or machine is accurate.

i. This works for surveillance photos, films, videotapes, x-rays (also need to testify to capability of operator, procedures followed, etc. 

c. Computer output - describe process and show accurate results:

i. Equipment is accepted as competent and good working order

ii. Qualified operators were employed

iii. Proper procedure was followed 

iv. Reliable program was used

v. Computer was programmed and operated correctly
vi. Hearsay issues arise in context of computer printouts.  FRE 803(6), (8) help get computer print outs in.
 

I. Telephone Conversations 

a. Raise issues because usually no one hears both sides of the convo.

b. Incoming calls 

i. When witness trying to authenticate comment made to the witness there are two ways to identify the calling party:

1. Voice identification, 901(b)(5) - if witness knows person, can identify through voice recognition, casual familiarity ok.  Some courts have held that as little a one or two times is enough for familiarity.
2. Content - if person has knowledge of content that only X would know, or is returning phone call to X, then circumstantial evidence shows that it is X

c. Outgoing calls

i. When witness is the calling party, witness may rely in part on the number dialed

1. Voice identification - same as above, 901(b)(5)

2. Personal calls - use fact that dialed a personal number and other circumstances, i.e. proving number assigned to person, self-identification when answer, etc., 901(b)(6)

3. Business calls - dialing number of the business and having conversation regarding appropriate business matters usually suffice, 901(b)(6)

 

I. Self-Authentication – FRE902
 

a. Items where independent proof is unnecessary to satisfy the authentication requirement.  

i. Counterproof may still be offered by opponent.
ii. Even if self-authenticating, most courts say the jury still gets to decide its authenticity.  

 

a. Sealed public documents and Certified copies
i. Self-authenticating documents:

1. A public document w/ a seal and signature, 902(1).

2. A copy of a public document w/ an attached certificate w/ seal and signature (most common method). 902(2),(4)
3. A public document w/o seal and signature is ok if a certificate w/ seal and signature is attached. 902(2)
ii. Requirements:

1. Certificate must be made by public official or other appropriate person

2. Must be signed and sealed

3. If public official lacks seal, then a second certificate of someone in hierarchy w/ seal must be attached. 

4. Must state that "the attached copy is true and correct"

5. Covers all documents recorded or filed in public office

 

a. Foreign Public Documents 902(3)
i. Basically the same - has to have a seal. 

 

a. Official publications 902(5)- books, pamphlets, reports, etc., that are published by federal state and local governments so long as they "purport to be issued by public authority"

 

a. Newspapers and magazines 902(6)- newspaper are self-authenticating, but not the authors of the articles.

 

a. Trade inscriptions and labels 902(7) - if apparently affixed in the course of business, these are self-authenticating, so can be used to prove ownership, control, or origin. 
 

a. Acknowledged documents 902(8)- i.e. notarized documents are self-authenticating.
 

a. Commercial paper 902(9) - bills of lading, various dates and signatures on negotiable instruments, etc. are self-authenticating. 

 

I. Subscribing Witnesses - some documents (like wills) require subscribing witnesses at their creation.  The states vary on whether these witnesses must testify in order to authenticate.  In federal court, subscribing witnesses only must be called if the state governing validity of the writing mandates it. 

 

I. Demonstrative Evidence - evidence that conveys a "firsthand sense impression"

 

a. The court has wide discretion to control and supervise the introduction of demonstrative evidence. 

i. Party offering must take care to insure it is marked for ID and lodged /w court.

ii. Sometimes courts don't allow demonstrative evidence to go into the jury room during deliberations on theory that it will be given undue weight.

iii. Photos are most common.

 

a. Different types:

i. "real" - physical objects actually involved in the events of litigation.

ii. "illustrative" - physical objects used to illustrate testimony

1. Demeanor evidence - how the witness behaves

2. Injury evidence

3. Visual evidence - allowing jury view of scene

 

a. Demonstrations sometimes allowed - it makes the attorney a witness w/o having to be cross-examined.
 

a. Experiments can come in if 'substantially similar' (i.e. basically identical)

 

a. Computer animations - depends on what using it for

i. Simulations - must be scientifically accurate

ii. Animation - must make it clear that it is illustrative and still some courts won't allow it b/c can be highly prejudicial. 

 

BEST EVIDENCE DOCTRINE

 

I. Forces production of writings when the purpose is to prove the content of the writings.  

a. Idea is that the writing itself is more reliable than testimony describing what it contains.  

 

I. FRE 1001 - Definitions 

 

a. Writings - FRE 1001(1) - reaches anything that contains or memorializes numbers, letters, or words.  

i. Reaches computer output such as hardcopy printouts or content of disks

ii. Inscribed chattel - road signs, labels, etc. Court usually disposes of these through:

1. 1004(2) - other evidence admissible if original unavailable OR

2. 1004(4) - other evidence admissible if writing "is not closely related to a controlling issue"

3. United States v. Duffy - the initials DUF were written on Δs shirt, this is a writing that is memorialized so is covered by 1001(1).  However, court found that it was "collateral" and allowed other evidence in instead. 

 

a. Recordings - FRE 1001(1) - letter's, words, or numbers, or their equivalent captured by mechanical or electronic recording

 

a. Photographs - FRE 1001(2) - still photographs, x-ray films, video tapes, and motion pictures

i. Drawings are included (according to cali.org) 

 

a. Original - FRE 1001(3) - not as important anymore because duplicates usually suffice

i. Doesn't mean the first created, but the document at issue. 

 

a. Duplicate - FRE 1001(4) - any machine-made copy, anything made from "same impression" or from "same matrix", or by photography or "other equivalent technique".  

i. Duplicate almost as admissible as the original

ii. Authentication - must show:

1. Machine-made copy (decided by judge) AND

2. Made from an original that is itself authentic (decided by jury)

iii. Re-recordings - a tape or disk made from an original tape or disk

1. Because these can be altered, testimony by preparer usually necessary in order to establish accuracy

2. Duplicates can be enhanced to eliminate background noise

3. Transcripts that are prepared by humans are not duplicates

iv. Photographs - prints made from an original negative are originals, but enlargements or miniatures, or prints from prints, are duplicates

 

I. When is Best Evidence Doctrine used?
 

a. When substantive law requires proof of content 

i. Ex. Contract disputes where substance of written contract is at issue, or where writing is required by statute of frauds

ii. Obscenity charge for showing obscene video, generally must produce the actual video

b. When party strategy requires proof of content

i. Ex. When someone wants to prove a medical diagnosis by relying on records

 

I. What is the rule?

a. 1002: To prove the content of a writing/recording/photo, the original is required except as provided by other rules. What is original, consider?

i. Elements of the charge or claim

ii. Intent of the parties

iii. Surrounding circumstances

iv. Purposes of the party offering the writing.

b. 1003: A duplicate is ok unless:

i. Genuine issue is raised as to authenticity of the original OR

i. If two differing documents are available and offered, one as the original and the other as a duplicate, both should be admitted on suitable foundation
ii. In circumstances where it would be unfair to admit the duplicate instead of original.

1. If only part of the original is reproduced in the duplicate and the remainder is needed for cross-examination, then it may be excluded

2. If there are gaps or omissions in the duplicate

II. When does it not apply?
 

a. Matters incidentally recorded - the mere fact that a writing exits and could be used to prove the point in question does not mean that it must be used for this purpose. 

i. BED does not require use of a writing to prove 'matters incidentally recorded'

ii. United States v. Myers - had Rogers testify as to what was said to Senate Committee rather than using the transcript of the meeting - that was ok.  

 

a. Proving absence of content 

i. When trying to show that a certain word does NOT appear in a writing, testimony w/out production of writing is sufficient. 

 

a. Proving matters other than content

i. When trying to show that someone prepared or signed a document, etc. 

 

a. Photographs and recordings are almost never required by substantive law, but rather usually only come in when a party chooses to prove a statement or conversation by means of a recording.

i. Mere fact that a recording or photograph exists, even if it is the most reliable proof, does not mean a party must offer it.  They may offer testimony about it.  

ii. Sometimes transcripts are used when audibility of recording is bad.  In the case of conflicting transcripts, the recording itself controls. So, transcript of recording is NOT the best evidence.  
 

a. X-rays - a party may offer expert opinion testimony based on x-rays without producing the x-rays themselves.  This is because under FRE 703 an expert may "give an opinion based on matters not in evidence"

 
 

I. FRE 1004 - Production of Original Excused
 

a. When the original writing or recording or photograph cannot be had, production is excused and other evidence of content may be offered. 

 

a. Other evidence can be used when:

i. Originals lost or destroyed UNLESS this was done in bad faith. 1004(1)

1. Extent of search required is determined by judge – generally must search every reasonable place.

ii. Original not obtainable. 1004(2)

1. Ex. In the possession of nonparties

iii. Original in possession of opponent. 1004(3): must offer notice that you are going to offer evidence against opponent that is non-original.  Subpoena may be used.
iv. Writing relates to a collateral matter. 1004(4)

1. If the content is not closely related to critical issues in the case, other evidence may be offered.

 

I. FRE 1005 - Public Records
 

a. Certified copies of public records are self-authenticating under FRE 902.

b. BED says copies are as acceptable as originals.

i. Applies to all public records and all filed and recorded documents

c. Allows compared copies - one that is verified as a 'correct' by someone who has compared it with the original.

d. Creates a preference for proof by certified copy or compare copy.

 

I. FRE 1006 - Summaries
 

a. When writings are too voluminous to be conveniently examined in court, written or testimonial summaries may be used instead, subject to certain restrictions.

i. Originals made available - summaries are available only if originals have first been made available for inspection and copying.

ii. Writings admissible - summaries are admissible only if, and to the same extent, the writings themselves are admissible

1. Usually have to fit into a hearsay exception

iii. Must be authenticated - must show not only that the summary fairly and accurately captures the original, but that the original writings themselves are what the proponent claims

 

a. When summaries are offered under FRE 1006, they are being offered as their own evidence, apart from the originals.  Sometimes summaries, charts, or other illustrative material is used to make the originals easier to understand - that is not separate evidence and is not governed by 1006.  

 

I. FRE 1007 - the content of writings may be established by using the written or testimonial admission of adverse parties.  But oral admissions under 801(d)(2)(A) are not accepted as a substitute for the document itself in proving its content.  

 

I. FRE 1008 - Role of Judge and Jury
 

a. Judge decides:

i. Whether an item constitutes a writing

ii. Whether it is an original

iii. Whether production of a writing is excused because it is lost or destroyed, beyond reach of process, or relates to a collateral matter

iv. Whether 'genuine question' exists on the authenticity of the original

v. Whether admitting a duplicate would be unfair

 

a. Jury decides:

i. Whether a writing, the content of which a party seeks to prove, ever existed at all.  

ii. Whether some other writing is the original

iii. Whether other evidence of contents (such as a duplicate) correctly reflects the original.
HEARSAY

 

I. FRE 801 - hearsay is an out-of-court assertion that is offered at trial to prove the truth of the matter asserted.

a. Nothing is an assertion, unless intended to be one. 

b. Can be verbal or nonverbal

c. Out-of-court means not in THIS court, not in THIS case.  If statement made in another court/case it is still out-of-court.

 

I. Why hearsay rule?

a. Policy:

i. Cross-examination is highly valued.

ii. Oath

iii. Demeanor evidence

b. Constitutional:

i. Confrontation Clause

 

I. Why is hearsay dangerous?

a. Risk of misperception

b. Faulty or failed memory

c. Risk of misstatement/ambiguity
d. Risk of distortion/lying/deception
 

I. Breaking down the definition:

 

a. Verbal Assertion - any intentional expression or communication of ideas or information

i. Can be declarative statements, requests, questions, etc.

ii. Includes information not intended to be heard or read because these things are expressive even if not intended for anyone else.  

iii. One statement can contain more than one assertion, and also have indirect assertions included. 

b. Nonassertive Verbal Expressions 
i. These are verbal expressions not intended to make factual assertions

ii. Ex. Singing a song, acting a play, reading a book aloud, social pleasantries, exclamations like "wow", etc.

c. Nonverbal Assertions - 

i. Sometimes an actor intends conduct to be a communication of expression or ideas. 

ii. Ex. Nodding, pointing, wearing something or doing something as a signal to another person communicates information.  

d. Nonassertive Nonverbal Conduct is NEVER hearsay
i. Conduct is nonassertive if the actor does not intend to make an assertion.

ii. Evidence of nonassertive conduct is common at trials and rarely raises hearsay concerns.

iii. Problem is when use two-step inference to prove truth of matter asserted:

1. Want to prove that ship was seaworthy so show that captain inspected ship before leaving port and then brought his family onboard.  Inferences:

a. Captain believed ship to be seaworthy after inspection (or he wouldn't have brought family)

b. Therefore, ship was seaworthy in fact.  

2. Common law - If used for this reason, nonassertive conduct can be excluded. Hearsay dangers still exist in nonassertive conduct BUT…
3. FRE - under 801 nonassertive conduct is NEVER hearsay. 
a. Why?  Because the ACTOR didn’t intend anything by it.  Doesn’t matter if a party is intending it to assert something.
 

I. Assertive v. Nonassertive

 

a. Because 801 turns on whether or not an assertion was made, this is the preliminary question in hearsay inquiries.

b. Everything turns on the intent of the actor/speaker 
c. The burden of proof is on the party making the hearsay objection - if they fail to show that the actor intended to make an assertion, then it will likely be admissible.  

d. Some difficult hearsay categories:

i. Silence/noncompliant as Hearsay
1. Can be used if to prove the absence of a certain occurrence or condition.  i.e. can be offered to show that food wasn't bad if none of the other customers complained.
a. Why? Because customers didn’t intend their silence to be an assertion.
2. It is HEARSAY if intended as an assertion - i.e. if doctor says 'speak up if you feel pain' and you don't speak up, silence is assertion that it did not hurt.

ii. Negative results of inquiry
1. If you look for someone, ask everyone in town, and no one knows where he is, you can say that at trial.

2. If you look for someone, and people say 'he moved to Houston,' you cannot use those statements at trial - hearsay. 
a. Why? Because people INTENDED it to be an assertion that he lived in Houston
iii. Hidden hearsay
1. Cannot try to hide hearsay by having witness testify only to their side of the conversation or to exactly what they did after they spoke to the declarant.  

2. i.e. "Did you ask the bartended who started the fight?....without telling me his answer, what did you do next?" "I arrested the defendant"

iv. Machine and Animal hearsay
1. Under FRE, statements by machines or animals are NOT hearsay.

2. Hearsay is statement made by PERSON

3. So bloodhounds, alarm clocks, breathalyzers = are not hearsay.

4. BUT business records stored on computer, entered by humans, are hearsay.  

v. 
Indirect Hearsay: Where hearsay is offered as background info, it is routinely accepted.  Ex: witness testifies that her parents emigrated from Turkey.

 

I. Why is the statement being offered?

 

a. Once we know that the out-of-court statement is assertive, we need to decide why it is being offered.  

i. It is only hearsay if being offered to prove truth of the matter asserted. 

ii. If opponent states it is being offered for a narrow purpose other than truth, then ask judge for a limiting instruction.  

b. Nonhearsay uses:

i. Impeachment
1. Statement is nonhearsay if it is used ONLY to impeach the trial testimony of the declarant when he is testifying as a witness. 

2. Looking for inconsistency in statements 

ii. Verbal acts / Independent legal significance
1. Situations where uttering words is a form of conduct, where words are acts or parts of act; where utterances have operative effect under substantive legal principles
2. Words as act 

a. Ex. Fraud, forgery, perjury, intimidation, extortion, solicitation, libel, slander, misrepresentation, harassment, words of offer and acceptance,  etc.

3. Words as parts of acts

a. Ex. Threatening harm during a rape, "Give me your wallet" during a robbery.

iii. Proof of effect on listener or reader
1. Statements made to notify, worn, or threaten the person who hears them - if offered to prove a particular effect on the person hearing or reading them, then they are nonhearsay.

2. Ex. "Please don't go down icy steps" can come in if offered to show that person who slipped was on notice of icy conditions. 

iv. Verbal markers
1. Where a written statement is attached to or associated with an object, it can help identify the object is not hearsay.

2. Ex. 'Ford' on a truck, or the license plate.

3. Although these are assertive statements, they aren't offered to prove the truth that the truck is a Ford, but rather that a truck with the word 'Ford' written on it was at the scene.  

4. FRE 902(7) - a brand name affixed to an object by the manufacturer is proof that the object was made by that manufacturer.  

v. Circumstantial evidence of state of mind
1. Someone overhearing Walter say "Women don't make good managers" could be circumstantial evidence of Walter's state of mind in a sex discrimination suit.

2. BUT direct assertions of state of mind are hearsay. If Walter says "I think women make bad managers," then that is not circumstantial, but direct evidence.  

a. So is "I love you", "I am in pain", I think…, I believe…, etc.
3. However, these direct statements can usually come in under 803(3) exception for state of mind.  

a. EXAM - always argue circumstantial evidence of state of mind first. Then argue if it is hearsay, it still comes in under 803(3).   

vi. Circumstantial evidence of memory, knowledge, or belief/ Inside knowledge.  
1. Statement fits this category ONLY if it displays knowledge that sufficiently distinctive so that relevant inferences can be drawn w/o relying on the truth of the statement. 

2. Ex. A child so distinctly describes to her parents the inside of an apartment where she was held during abduction.  If the only way she could have known about inside of apartment was during abduction, then parents will generally be allowed to testify about what she told them.  

 

I. The Borderland of Hearsay

 

a. Mixed conduct and verbal expression
i. Conduct can be both assertive and nonassertive.  The greater the performative aspect of the evidence, the more appropriate it is to classify it as nonassertive conduct and therefore not hearsay.
ii. Lying can be offered for multiple reasons

1. If offered to prove truth, then it is hearsay and excluded.  

2. But if offered to prove that person is, for example, covering for Δ, then it can come (as nonassertive conduct) in so long as it doesn't violate other rules such as lack of personal knowledge, too confusing, etc.

iii. Furthermore, lies to police during investigations are often excluded as violating Confrontation Clause

b. Proving facts assumed or believed by declarant
i. When a statement reveals facts that are assumed or believed by the declarant w/o actually asserting them, this is an implied assertion.  There are two types.

ii. Indirect but intended assertions - these are hearsay if offered for the truth of the matter.
1. Ex. As evidence against B, prosecutor offers: "It would be better for us to take the blame, than B" implies that B is also guilty.  The assertion is indirect but the statement is being offered to prove that indirect assertion and is therefore excluded.

iii. Statement containing unintended meaning
1. Ex. Police raid a crack house and while there people call house to purchase drugs.  The callers were acting on the assumption that the inhabitants of that house dealt drugs and they could purchase them there, they weren't asserting that the inhabitants were drug dealers.  This would likely come in.  Why? Non-assertive conduct. Callers didn’t INTEND an assertion.
2. This is done on the theory that call represents conduct not speech, so the performative aspect of their statement justify them being nonhearsay.  

3. Ex: landlord mailed letter to tenant.  It was admitted to show that tenant lived there.  Envelope is admissible nonhearsay – its purpose is implied from the landlords behavior – his mailing the letter to that address shows that he believes tenant lives there.  Nonassertive conduct – landlord did not intend an assertion. 
I. FRE 801(d)(1) - Prior Statement by Testifying Witness are “Not Hearsay” if under 801(d)(1)
801(d)(1): Declarant testifies at trial or hearing and is subject to cross concerning the statement and is:

(d)(1)(A) : inconsistent with the declarant’s testimony, was given under oath subject to the penalty of perjury at a trial/hearing/proceeding, or a depo, or

(d)(1)(B): consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or

(d)(1)(C): one of identification of a person made after perceiving the person.
 

i. What if witness lost memory for underlying event?  Arguably doesn’t matter, so long as she is “subject to cross concerning event”

ii. What if witness lost memory about making statement? In Owens dicta, court says it would still be ok.  But it was dicta and issue is unclear.

b. 801(d)(1)(A) - prior inconsistent statements – generally admissible
i. 801(d)(1)(A) allows the inconsistent statements to be used for BOTH: impeachment and the truth of the matter. Prior inconsistent statements not under (d)(1)(A) cannot be used for their truth. 

ii. 3 requirements:

1. Inconsistent – only inconsistent enough to raise credibility issues.
2. Under oath subject to penalty of perjury AND

3. At a trial, hearing or other proceeding, or in a deposition
a. Giving affidavit at police station does not qualify as "other proceeding"

b. Grand jury testimony does.

c. No requirement of cross-examination at first proceeding. 

iii. Loss of memory at trial can be inconsistent with earlier statement, therefore allowing the prior statement in.  

1. Minority of courts only allow this if judge finds the lack of memory to be feigned. 

c. 801(d)(1)(B) - prior consistent statements – to rebut improper influence/motive
i. Allows use of prior consistent statements for rehabilitation AND to prove what they assert.  

ii. No requirement that prior statement be made under oath or in a proceeding.

iii. 2 requirements: 

1. Offered to rebut a charge of recent fabrication or improper influence or motive AND

2. When statement was made prior to motive to fabricate.

d. 801(d)(1)(C) - prior statement of identification
i. No requirement that identification be made under oath or in a proceeding. 

ii. Failure to identify someone also comes in under this exception.

iii. Can be used to corroborate witnesses ID at trial. 

iv. Can overlap with 801(d)(1)(A) and (B). 
v. Since its not hearsay, then it can be used for truth. 

ADMISSIONS by Party Opponent 801(d)(2) – Not Hearsay
 

I. FRE 801(d)(2): - a statement made by a party and offered against that party is defined as 'not hearsay'

a. Very broad doctrine - basically ANYTHING you say can be used against you.  

i. Generally, no requirement for personal knowledge (except co-conspirator statements)
ii. Usually come in even if statement is conclusory

b. DOES NOT HAVE TO BE AGAINST INTEREST 

c. Can try to explain it away, but still very damaging
d. Here, post-arrest, pre-miranda silence can’t be used against you.

e. Need not testify to be used against you.
 

I. FRE 801(d)(2)(A) - admission by party
a. CANNOT OFFER YOUR OWN CLIENT'S STATEMENT - MUST BE MADE BY PARTY-OPPONENT.

b. Admission made by party to suit - so long as relevant, it can generally come in. 

c. Burton Doctrine: Problem arises w/ co-Δs where ΔA’s statements are used to prove his guilt and implicate ΔB.
i. Applies only to CRIMINAL cases.

ii. This statement as a whole CANNOT come in even if judge gives limiting instructions to use only against A.  Violations of B’s confrontation right.
iii. Can sever trials or use two juries - this removes the violation of B's rights.

iv. Can redact/edit the statement

1. Only if the redaction is truly effective can it satisfy Bruton. Gray v. Maryland.

2. Redaction does not work if deleting reference to B distorts the statement to the detriment of A or leaves an obvious gap that would clearly refer to B.  

a. Ex. "Me and [blank] robbed the bank" will obviously imply B. 

v. Cross-examine the declarant

1. This can satisfy B's right to cross-examination but there is no guarantee that A will testify and A cannot be forced to testify since he is Δ. 

2. Even if this works, statement can still only be entered against A. 

d. Bruton DOES NOT apply to statements that do not expressly implicate the co-Δ.

i. HOWEVER, even if they do not expressly implicate the Δ, the admission still might be relevant to ΔB's case and therefore a limiting instruction may be necessary.  

e. Restrictions on use
i. Some states have statutes limiting use of admissions.  For example, excluding admission made after an accident where someone was in shock or injured.

ii. Can also be excluded under 403 if unduly prejudicial or confusing. 

 

I. FRE 801(d)(2)(B) - adopted admissions
a. If X signs a written statement prepared by another or expressly agrees (orally or in writing) with an oral statement by another, X has adopted that statement. 

b. Tacit admission 

i. If someone makes a statement in your presence, and you are silent or make no responsive comment, this may or may not show that you agree. 

ii. Question of adoption turns on nature of the statement and the setting, and if you would likely deny or disagree if you considered the statement to be false. 

iii. US v. Hoosier where guy’s girlfriend bragged about the money he'd stolen.  He didn't say anything to shut her up, court said he adopted her admission.

iv. Doyle v. Ohio - post-Miranda-warning silence cannot be used against you as tacit admission.

a) However, SCOTUS says that Doyle does not apply to pre-arrest silence.
c. Almost every hearsay question is 104(a) question for judge - only split in courts is w/ adopted admissions.  

i. Majority say that it is question for the jury and the judge acts only as a screener.  

 

I. FRE 801(d)(2)(C) - authorized admissions by agents
a. When one person (B) authorizes another person to speak (A), statements by A that are w/in the scope of his speaking authority are admissible against B.

b. Authority does not have to be express if the relationship between A and B requires A to speak in order to be effective (if A is lawyer or broker, etc.)

i. PLEADINGS in a case ARE BINDING, unless amended. 

1. Pleadings from other cases and answers to ROGS are also authorized admissions, both in current suit and in later suits. 

2. Responses to RFAs are inadmissible in later actions. 

c. Internal statements, where A says something to B on a subject w/in A's speaking authority, are also authorized admissions. 

d. No requirement of personal knowledge.

e. Independent evidence 

i. Courts can consider the "contents of the statement" being offered, although contents "are not alone sufficient" to establish authority, agency, or the existence of a conspiracy -- SOME additional or "independent" evidence is still required. Boujaily. 

f. Judge and Jury

i. Prevailing approach - judge decides the authority question solely to apply the admissions doctrine and jury then decides the same question solely to decide the merits. 
 

I. FRE 801(d)(2)(D) –admissions by agents or employees (Like vicarious liability)
a. So long as the employee or agent speaks to a subject w/in the scope of his duties, authority to speak on that subject is unnecessary. 

b. This only applies so long as the employee is employed with the company.

c. Very broad doctrine.  It reaches, among other things:

i. Statements made about own conduct

ii. Statement by supervisor describing conduct of subordinates

iii. Descriptions of place or piece of equipment for which speaker is responsible

iv. Accounts of company practice in area of speaker's responsibility, etc. 

d. No requirement of personal knowledge, although this is a point of contention.

e. Independent evidence - contents of the statement are to be considered, although these along are not sufficient to establish employment or duties. Bourjaily
f. Government admissions: 

i. Traditionally: statements made by public employees have not been admissible against government because the employee doesn’t have a personal stake in the outcome and agents cannot bind a sovereign.  

ii. However, modern suits question the tradition and point toward wider rule of admissibility.  Tough case.

g. Independent contractors are considered agents/employees for this purpose.

h. Judge and Jury

i. Prevailing approach - judge decides the authority question solely to apply the admissions doctrine and jury then decides the same question solely to decide the merits. 
 

I. FRE 801(d)(2)(E) - coconspirator admissions
a. Can be used in ANY case where there are co-Δs – need not involve charges of conspiracy.
b. Often can have hearsay and non-hearsay significance.  Often may be considered nonhearsay “verbal acts”

c. Must show:

i. Conspiracy - no requirement that conspiracy actually be a charge.

1. Judge decides whether there is a conspiracy, decision is by a preponderance, can consider statement but must be some additional evidence. Bourjaily. 

ii. Furtherance - anything in furtherance, including just keeping ppl abreast of developments. DOES NOT REACH IDLE CHATTER. 

1. Statements to undercover agents = yes

2. Statements knowingly made to police = no

iii. Pendency - must be made during conspiracy EXCEPT 

1. Statements made by conspirators before Δ joined = yes (theory is that he adopts the what was said and done)

2. Statements made after arrest = no

3. Statements by conspirator still at large used against already-arrested member = yes

HEARSAY EXCEPTIONS


UNRESTRICTED EXCEPTIONS 


Invoked Regardless of whether the declarant testifies or is available as witness.

 

I. FRE 803 - DO NOT have to show unavailability of declarant. 

a. Multiple hearsay - if there are layers of hearsay, each layer must fit an independent exception for it to be allowed in.  

 

a. 803(1) - Present Sense Impressions
i. Statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.

ii. Idea is that you don’t have enough time to lie or forget and its therefore trustworthy.

iii. Requirements:

1. Immediacy - act or event must happen or exist at the moment speaking.  Will allow if stated w/in seconds, but not minutes or hours. 

2. Perceiving - speaker MUST perceive, i.e. see it or hear it.

3. Descriptive - must describe an event or act

iv. 803(1) very commonly used for situation of phone calls.

1. 911 call when you are in danger = present sense impression

2. 911 call to get someone arrested = testimonial, not PSS.

 

a. 803(2) - Excited Utterances
i. Rests on spontaneity, crucial in paving way for statements by accident and crime victims and sexual assault describing what has happened to them.

ii. Requirements:

1. Startling or exciting event - idea is that it rivets the attention of speaker so people are very in tune with what is going on

2. Excitement - must be excited as speaking, idea being that stress reduces concerns of candor. 

a. Doesn't have to be immediate - stress can last minutes or hours after event. 

b. Iron Shell - where girl gave statement about sexual assault 1.5 hours after event and it still came in.  Factors to consider for “excitement”
1. time between event and statement

2. whether statement was spontaneous or response to questioning

3. age of declarant

4. physical/mental condition of declarant

5. characteristics of event

6. subject matter of statement
3. Related to event - must be related but looser connection than under 803(1).

iii. Excited utterances can be used to prove agency -- since showing agency is not a requirement of an excited utterance, it is not bootstrapping

iv. Court decides whether the exception applies.  

 

a. 803(3) - State-of-Mind Statements 
i. Spontaneous statements describing:

1. Existing Physical condition
a. Can describe ailment, pain, injury, etc. and don't have to be made to a doctor

b. Must describe how you feel now – not how you felt 3 days ago.
c. But, if you told someone previously that your back really hurt (at that time) then the statement is admissible later.
2. Existing mental state as an end in itself
a. For example, if a witness said they were afraid of D.
3. Existing mental state as basis for drawing inferences about later conduct
a. Hillmon doctrine: Prove a person did something by proving they intended to do just that. 

i. To prove that X went to Chicago on Monday, proof that he said, “I am going to Chicago on Monday”

ii. In Hillmon X said he was going to meet Y in parking lot.  That was used as proof that he was going to meet Y.  However, its more believable when you have information about what Y did or intended to do.

b. Contrary to Hillmon, the ACN say that CANNOT use statements of intent to prove the future conduct of another. 

i. In example above, cannot use X’s statements about meeting Y to prove what Y did.  

4. Mental State: Issues of form.  Some disagreement.

a. All agree that it reaches statements describing mental state expressly or by necessary implication. Ex: “I’m afraid of A,” “I  intend to go to Chicago.”

5.   Courts disagree on whether it reaches fact ridden statements.  Ex: “My boss told me to go to Chicago,”  “Bob says he is going to kill me.”  These tend to prove state of mind, but in form they assert facts - usually comes in anyway under nonhearsay circumstantial evidence of state of mind. 

6. Fact about the speaker's will
a. Facts remembered are ok here.
b. Mental state of the testator is paramount.
c. Statements by decedents are admissible to prove state of mind as well as acts, events, and conditions relating to the will.  

ii. MUST BE EXISTING MENTAL/PHYSICAL STATE (My head hurts = yes, Yesterday my head hurt = no)

iii. Inferences
1. Reasonable past inferences are ok - if at noon person says "my arm broke in the crash" it is reasonable to infer they weren't playing violin at 11am.

2. Future inferences are generally ok - safe to infer that he didn't practice violin that afternoon either.

3. DOES NOT REACH FACTS REMEMBERED - cannot use statement to prove cause of mental state.  

a. Ex. "My husband poisoned me" cannot be used to show will to live, not suicide.

iv. Statements of fear by murder victims usually NOT admitted
1. These are often excluded because victim's state of mind is not an element of a charge or defense.

a. OJ case - Judge Ito excluded Nicole's statement of "I think OJ is going to kill me"

2. Considered to be too prejudicial and also that they don't properly support inference from victim's statement to Δ's conduct. 

v. Statement of fear by extortion victims
1. Statements usually admitted b/c part of what state must prove to get conviction is that victim was afraid of Δ. 

 

a. 803(4) - Medical Statements
i. Reaches statements made for treatment and diagnosis - this includes statements made to a doctor hired only to testify

ii. Requirements:

1. Any condition or symptom, including present and past, as well as patient history and cause.

2. Medical purpose - must be made for the purpose of obtaining treatment or diagnosis

3. Pertinence - must be pertinent to treatment or diagnosis, EXCLUDES STATEMENTS ASCRIBING FAULT OR BLAME.

a. Problem w/ this. “I was struck by that car” would be ok, but “I was struck by the car when it ran the red light” would not be ok.

iii. Statements not limited to those made by patient, can be made by parent or good samaritan.  Also not limited to doctor, includes those made to admitting clerks and emergency room personnel.  

iv. Child abuse cases - courts are split on whether the exception may be used to identify an abuser.  

1. Some court admit on theory that it is usually someone in home and identity is related to treatment (i.e. removing child from home)

2. Others say it has no bearing on medical treatment

 

a. 803(5) - Past Recollection Recorded
i. Allows for prior statement by a testifying witness as proof of what they assert.

1. Usually used for a friendly witness who just forgets, but can also be used against turncoat witnesses.
ii. Requirements:

1. Insufficient memory - applies only when witness can't remember.

a. Not necessary to show total loss of memory, forgetting a single point can be enough

2. Correctly reflect memory - the statement must be accurate reflection of memory. Courts usually accept "I remember making sure the statement was accurate" or "I wouldn't sign anything that was false"

3. Made or adopted - witness must have made the statement herself or adopted the statement prepared by another.  If prepared by another, must be indication of adoption (i.e. signature but doesn’t have to be signed.)

4. Made while memory fresh - doesn't have to be immediately, but while matter fresh in mind. 

iii. Not taken into jury room: 803(5) specifies that it can be read into record, not taken into jury room.

iv. Also reaches recorded statements

v. Jointly produced statements (one person says something, the other records it) are ok, so long as both testify to lay foundation and show accuracy. 

vi. Ham Sandwich rule:  You can use anything to refresh a person’s memory, but whatever you use has to be shown to the other side.
 

a. 803(6) - Business Records
i. Requirements:

1. Regular business/regularly kept record - not personal records but is a broad definition of 'business'.  Reaches one person operations, professions, companies/corporations, charitable institutions, illegal gambling operations. Must have:

a. Ongoing enterprise
b. Routine - exception reaches only documents routinely made, must be made on repetitive basis, i.e. daily, weekly, or every time an event occurs

2. Source with knowledge - person recording must have:

a. Personal knowledge AND

b. Must be acting in the course of employment.

3. Contemporaneity - record must be made close to the time of the event.

4. Foundation testimony or certificate - must have someone who knows how the record was prepared or a certificate by such person to lay foundation. 

a. Basically so long as person has 'circumstantial knowledge' of the routines and steps involved in preparing record the record usually, he need not have knowledge of this specific record.
ii. The personal knowledge and 'acting in course of employment' requirements play a big role here in keeping information out.  Many reports include information by outsiders (accident reports, hospital information)

1. This is multiple hearsay and have to find exception to fit the outsiders information for it to be able to come in under 803(6).

2. Hotel guest registrations are a unique situation where authentication and hearsay overlap.  So long as it is shown that the registration sign-in is authentically the signature of X then it will usually come in.  This can be done by handwriting expert or by clerk stating that they verified ID, etc.  

iii. Trustworthiness - records that satisfy the above requirements may still be excluded if they are untrustworthy. Palmer v. Hoffman
1. Will not be excluded just because record is self-serving in some way.

2. Proponent must show the objective requirements met, and opponent must raise and prove the untrustworthiness.

3. Special cases:

a. Accident reports - courts go both way on these, Palmer, but some also admit them. Lewis
b. Internal investigations - likely contain multiple hearsay.  Report itself might come in under business records, comments made in the report can usually come in as authorized admissions.

i. More likely to come in when offered against the preparing company.

4. Usually excluded:
a. Records prepared in anticipation of litigation

b. Records containing important mistakes or contradictions

c. Records that reveal shortcomings in methodology

d. e-mail if it is just general correspondence

5. Other factors:
a. Importance of the record outside of litigation

b. Other uses of the record

c. Presence of motives to fabricate

d. Involvement in or independence from the dispute 

e. Simplicity/complexity of matters disputed

f. Training/experience of preparer

g. Who the record is offered against

6. Absence of records - if an act or event would generally create a record and that record does not exist, this may come in as evidence that the act or event never occurred.  803(7)
 

a. 803(8) - Public Records
i. Public records are admissible to prove: 

1. The activities of a public office or agency
a. Ex. Serving papers, issuing tickets, employment records, etc.

2. Matters observed and reported under official duty
a. Source of information must come from w/in organization

b. Can't use matters observed by police/law enforcement against criminal Δ. 

c. Ex. Weather conditions, building code violations, geographical features, etc.

3. Certain investigative findings
a. Factual findings resulting from an investigation authorized by law

b. “Factual findings” does not necessarily exclude conclusions – rather, the Courts are supposed to focus on trustworthiness.

c. Can rest on info from outside sources but the point is to admit official findings by the agency

d. Can only use in civil case and against the gov't in criminal case

ii. Criminal Case

1. Can’t use matters observed by "police officers and other law enforcement personnel" - interpreted very broadly - covers officers/employees of ANY governmental agency which has law enforcement possibilities. United States v. Oates
a. This includes crime labs, etc. 

2. Crawford doctrine:

a. Testimonial hearsay cannot be offered against the Δ. 
b. What is testimonial? Statements by eyewitnesses to investigating officers describing crimes, and police reports.

3. Routine and nonadversarial reports - these can come in as there is no motive to build a case against Δ when making these reports. 

iii. Exclusionary principles - Oates held that the use restrictions in 803(8) were exclusionary principles that barred the police reports or investigative findings coming in under any other exception. 

iv. Trustworthiness - like business records, trustworthiness can negate the use of a public record even if it meets the objective requirements

1. Listed against clause C (investigative findings) but also can be applied against clauses A and B. 

2. Factors 

a. Does underlying evidence support investigative findings

b. Was it prepared in anticipation of litigation

c. Skill/expertise of office or agency preparing report

d. Methodology

e. Possible motivational problems

f. Timeliness of investigation

3. Burdens - Proponent must show the objective requirements met, and opponent must raise and prove the untrustworthiness.

 

a. 803(18) - Learned Treatises
i. A treatise may be used as proof of what it asserts.  Must be:

1. Reliable authority - this is to prevent the mere fact of publication from being determinative. Can be shown by:

a. Testimony of the expert that relied on it

b. Testimony of another expert, even if they disagree w/ major points

c. Judicial notice

2. Called to the attention of the expert on cross or relied on in direct
 

a. Minor 803 exceptions
i. Absence of entries or records
1. For both business records (803(7)), and public record (803(10)).  

2. Can be used to show something didn't happen by showing that no record was created, where it would have been routine to create a record had that even/act/condition occurred.

3. Public records - get certificate stating search conducted and nothing found

4. Business records - testimony or offer other documents where relevant omission can be detected

ii. Vital statistics
1. 803(9) - records of births, deaths, and marriages reported to a public office by legal requirement.

iii. Family records, statements, certificates
1. 803(13) - covers statements about family history recorded in Bibles, genealogies, charts, urns, crypts, and tombstones.

2. 803(12) - birth, marriage, and baptismal certificates

3. 804(b)(4) - if speaker unavailable, covers statements about his own family history or relationships

iv. Property records and documents
1. 803(15) - covers dispositive property documents (deeds, easements) 

2. 803(14) - covers recorded property documents. 

v. Ancient documents
1. 803(16) - must be 20 years or older, does not establish reliability but ensures that no incentive to falsify b/c made prior to litigation

vi. Commercial lists/market reports
1. 803(17) - can be used when offered to prove points like selling price.  

2. Also reaches city directories (that list names, addresses, phone #s) and mortality and morbidity tables.

vii. Reputation
1. 803(19) - reputation among family members on birth, adoption, marriage, relationship, ancestry, and similar matters.

2. 803(19) - reputation in community relating to boundaries or customs affecting lands, provided reputation arose prior to controversy

3. 803(21) - reputation among associates in the community relating to one's character

a. Paves the way for character evidence under 404, 405, and 608.

viii. Court judgments
1. When judgments are merely evidence of some point and not being used for res judicata/estoppel reasons, then need to use hearsay exceptions.

2. 803(18) - covers felony convictions when offered to prove 'any fact essential' to the judgment. 

a. Cannot use against Δ to prove convictions of others, unless for impeachment purposes

3. 803(23) - covers judgments offered to prove matters of 'personal family' history or 'general history' or boundaries whenever reputation evidence would be admissible on such points.  

EXCEPTIONS: Declarant Unavailable

 

I. FRE 804 - Declarant Unavailable

 

a. 804(a) – Unavailability defined
i. What is crucial is the unavailability of testimony by the declarant on the “subject matter” to which her prior statement relates.

1. Therefore a witness can be physically present, testify on other matters, and still be declared unavailable on certain issues.  

ii. Trial judges determines unavailability under 104(a).

iii. Even if unavailable, the prior statement still must meet one of the exceptions below.

iv. Reasons for unavailability:

1. Privilege - witness must be called to the stand and refuse to answer questions on ground of privilege. Advice of counsel that you’d claim privilege is not enough.  Must actually claim it. 

a. Unless it is a co-Δ, in which it is improper for the prosecutor to call him to the stand.

2. Refusal to testify - must go through the motions of calling the witness to the stand, witness refuses to testify, and court warns that refusal puts witness in contempt.  (not necessary to actually hold her in contempt, though)

3. Lack of memory - if a witness has lost memory on an issue, then prior statement can come in if it fits an 804(b) exception.  

a. If witness remembers making a statement, can still come in - only requires that he can't remember the facts of the statement

4. Death, physical or mental illness - obviously these make declarant unavailable.  Court's may defer decision if it appears declarant may be able to testify later in the trial

5. Unavoidable absence - if Δ tries unsuccessfully to serve subpoena or witness is beyond subpoena power, they are generally considered unavailable.  There are some other requirements though:

a. Inviting/bringing in witness - some jurisdictions require the proponent to show they made additional efforts to get witness there

b. Constitutional dimension - SCOTUS has held that prosecutors have constitutional duty to bring declarant to court, rather than offering prior testimony.  Might require more than 804(a).

c. Deposition preferred - 804(a)(5) requires showing that could not bring declarant and could not obtain his 'testimony' in another form (i.e. deposition).  Very seldom invoked. 

6. Procurement or wrongdoing - if declarant is unavailable because of the misconduct of the proponent, then the 804(b) exceptions are blocked.

a. Proponent's Misconduct - 804(b) blocked when proponent kills, threatens, or bribes declarant not to testify but also sometimes in lesser instances.

b. Adverse Party's Misconduct - 804(b)(6) allows admittance of any statement made by a declarant against a party who has 'engaged or acquiesced in wrongdoing' that makes the declarant unavailable.  (discussed further below)

 

a. 804(b)(1) - Former Testimony exception
i. Reaches former testimony given in a trial, hearing or deposition in which the declarant was sworn and examined. 
ii. Requirements:

1. Unavailability - must be unavailable under 804(a), however, under this exception there is no requirement that the party show an attempt to take declarant's deposition. 

2. Hearing or proceeding - prior trial, preliminary hearings, grand jury proceeding, basically any hearing or pretrial hearing where live testimony is given.  Does not require it to be “judicial” proceeding, so administrative hearings are included.
3. Opportunity and motive for prior cross - key requirement.  The party against whom the former testimony is being offered must have had the opportunity and similar motive in the prior proceeding to cross-examine the declarant.  

a. Actual cross is not required, just opportunity.

iii. Change in issues/parties - this is ok and former testimony can still be used SO LONG AS the change doesn't lead to different motivations or strategies in challenging the testimony.  

iv. Use against new parties - generally, exception only invoked against someone who was party at prior proceeding, but sometimes allowed in.

1. For criminal cases, can only be used against same party.
2. For Civil cases, can be used against predecessor in interest.
3. Predecessor in interest - requires a close formal connection of some sort.

a. Narrow reading = requires privity

b. Broader reading = requires community of interest

v. Depositions - federal rules of civil procedure and federal rules of criminal procedure also have rules allowing prior deposition testimony to come in.  Therefore, so long as the requirements of the FRCP, FRCrimP, or FRE are met, the testimony comes in. 

vi. Preliminary hearing testimony - highly scrutinized because there really isn't a full motivation to cross-examine a witness, by the defense or the prosecution, in a preliminary hearing.  Only have to show 'probable cause' and neither side wants to give up full case at this point.

vii. Grand jury testimony - can't offer against Δs because they have no opportunity to cross.  But it might fit under other exceptions, like prior inconsistent statement, and then you’d be able to cross.
1. Against state still questionable b/c argument that they lack incentive to cross-examine witness.  

2. United States v. Salerno - requirements of the exception are to be strictly applied even when the Δs offer grand jury testimony against the State.  

 

a. 804(b)(2) - Dying Declarations
i. Statements by a person who knows he is dying and describes the cause or circumstances of his death.

ii. Exception applies only in homicide cases and civil cases.

1. Declarant does not have to actually be dead, but must be unavailable.

iii. Settled expectation of imminent death 

1. Speaker must believe death is imminent and unavoidable

2. Suffices if he thinks death is moments away or certain to come in a few hours or days.  

3. Proof of this belief can be made through:

a. Statements made to dying person

b. Description of his condition

c. Statements of the declarant himself

iv. Must concern cause or circumstances
1. Doesn't have to describe physical cause of death but must concern the cause or circumstance. “Bob snuck up on me from behind when we were fighting”
2. Usually identifies the assailant in some way.  

 

a. 804(b)(3) - Against-Interest Statements
i. Can be statement against a pecuniary, proprietary, or penal interest.  

1. Making statement that would admit tort liability or money owed can come in

ii. Statement can be made by parties or nonparties.

iii. Differs from admissions doctrine in that:

1. There is an unavailability requirement

2. Can be nonparties as well

iv. Must be:

1. Unavailable - often satisfied by privilege against self-incrimination, death, or cannot be found. 

2. Against interest, and must understand it is against interest - three main issues here:

1. Context - the statement must be understood in context in which it was given.  

i. Ex. "I robbed a bank in NY on June 4th" may seem against interest but if given to show that person did not commit a murder on same date, it is not against interest.

2. Conflicting interests - when multiple interests appear, court should compare and weigh them, and admit the statement if it seems to give up more than it gains.

3. Collateral points - in Williamson v. US, Court held that this does not reach 'non-self-inculpatory statements' w/in a 'broader self-inculpatory narrative'

i. Collateral statements, even those that are neutral as to interest, do not fit the exception.

ii. Ex: I killed Joe on Friday.  Harvey drove up the next day.  Harvey drove up the next day is a collateral point, because it is not self-inculpatory.

v. Against Penal Interest - these confessions can be admitted subject to limits:

1. Corroboration - b/c of concern regarding fabricated confessions by third parties w/ nothing to lose, there must be some corroborating circumstances when criminal Δs offer against-interest statements by third parties.

1. Courts accept independent evidence as well as evidence supporting veracity or credibility of party.

2. 'Curry favor'/blame-shifting statements - these type of statements are seen not as against interest, b/c declarant is admitting them to get leniency from authorities, while sacrificing lesser interest in maintaining innocence.  Statements to curry favor are not admitted. 

3. Postconviction statements - where such statements pose little or not practical risk to the declarant, they are usually excluded as failing the against-interest requirement. 

vi. Statement offered by accused - these are usually third party confessions and are admissible, so long as there is corroborating evidence and it fits the other requirements.

vii. Statements offered against Δ - more difficult

1. A statement describing the speaker's own actions in ways that tend to be useful in convicting Δ  and others involved in the same offense can usually come in, so long as there is corroborating evidence.

2. But, a testimonial statement by a co-offender/witness that directly implicates another and is made to police investigators was found to violate the confrontation rights of the Δ. Lily v. Virginia, Crawford v. Washington
1. This can't come in because the declarant is unavailable and therefore the Δ does not have an opportunity to cross examine him on the statement.

2. If the declarant was subject to prior cross, or the opportunity was there, then there is possibility it might be able to come in.

viii. Statement by co-offender to friend/acquaintance directly implicating Δ - possibility is left open for these statements to come in but must:

1. Show unavailability of declarant

2. Must be against interest

3. Must be found reliable

4. Satisfy Crawford - i.e. can't be 'testimonial'

ix. Statement that do not directly implicate Δ - where a co-offender makes a statement that describes only his own conduct, it may come in but still must:

1. Show unavailability of declarant

2. Must be against interest

3. Must be found reliable

4. Satisfy Crawford - i.e. can't be 'testimonial'

 

b. 804(b)(4) – Statements of Personal or Family History

i. Allows for:

1. Statements of family history or pedigree when declarant is unavailable

2. When the statement is offered to prove facts about people other than the speaker, courts may require independent evidence that she belongs to the family of the speaker.

3. No personal knowledge requirement (can’t know about your own birth)

4. Courts sometimes exclude self-serving statements and those motivated by greed, ill will or other forces suggestion untruthfulness. Ex: a statement concerning the reasons why you married a person if made in ill-will will not fit the exception.

c. 804(b)(6) - Forfeiture exception: admits statements by a person who has become “unavailable” to testify because of “wrongdoing” committed by the party against whom the statement is offered.
i. Allows for: 

1. The admittance of statement by a person who has become unavailable to testify 

1. Any statement can come in - not just those made in preliminary hearings.  Any statement to police or third parties, etc. 

2. Because of 'wrongdoing' 
1. Issue of wrongdoing is a 104(a) question for the judge

2. Doesn't just have to be murder, can be threats, or bribes, or just frightening the declarant. 

3. Committed by the party against whom the statement is offered 

4. That 'was intended to, and did' 

5. Make the speaker unavailable  

1. Again, they don't have to be dead, just unavailable.

ii. Court insinuated in Crawford that Δ can waive confrontation rights by wrongdoing.

 

I. FRE 807 - Catchall Exception
a. Allows courts to admit trustworthy hearsay that does not fit any of the categorical exceptions discussed above.  

b. Requirements:

i. Trustworthiness - requires circumstantial guarantees of trustworthiness that are equivalent to those of the categorical exceptions. 

1. Spontaneity, routine, reliance, against-interest, etc.

2. Evaluates hearsay risks in the particular context

3. More trustworthy if declarant testifies so that can be cross-examined

4. Want corroborating evidence 

a. However, SCOTUS says that corroborating evidence does not count against Δ in this setting b/c of Confrontation Clause.

ii. More probative - must be more probative than any other available evidence

iii. Material fact - must bear on a 'material fact'

iv. Interests of justice - must serve the interest of justice

1. Basically turns on reliability.  If reliable, then serves the interest of justice.  If not reliable, then it doesn't serve this interest. 

v. Notice - must give notice to adverse party in advance of hearing, citing the particulars of statement offered and name and address of declarant.  

1. Sometimes still admit w/o pretrial notice if adverse party was aware of what would be offered

2. Sometimes just offers a continuance. 

c. 'Near Miss' Theory - a few decisions hold that hearsay cannot be admitted under a catchall if it almost fits a categorical exception.

i. Most courts reject this theory because the purpose of the catchall is to admit reliable hearsay that somehow falls outside the categorical exceptions.

ii. HOWEVER, resort to the catchall may still be improper or unwise if the hearsay fails to satisfy a categorical exception - depends on the situation.

1. MUST remember that the 803(8) use restrictions in public records are exclusionary principles and cannot be circumvented by the catchall.

d. Corroborating evidence - courts routinely cite corroborative evidence in finding hearsay to be trustworthy under the catchalls.  In civil suits and for evidence offered against state/gov't this is fine.  

i. Limitations when offered against criminal Δs - when hearsay comes in under catchall, corroborating evidence does not count when the Δ raises a constitutional confrontation challenge. Idaho v. Wright
ii. Basically, every time a catchall is raised against a Δ, it invites a confrontation clause objection.  

1. Nontestimonial statement - the constitutional trustworthiness standard must be satisfied w/o reference to evidence that corroborations the statement.  

a. Must use factors such as spontaneity, motive, repetition (i.e. inherent trustworthiness).  

2. Testimonial statement - Crawford won't let testimonial statements in unless declarant can be cross-examined before trial or at trial

e. Common Uses of Catchall
i. Grand jury testimony – Previously used catchall to admit grand jury testimony, but since Crawford not so much.  Grand jury testimony is obviously 'testimonial' therefore there must be some opportunity to cross examine witness before or during trial for this to come in.  

ii. Child victim statements - often come in under catchall, burden is on proponent to show trustworthiness

1. Factors for trustworthiness - spontaneity, age-appropriate language, precocious knowledge, repetition, absence of motive to lie, training/expertise of interviewer (usually social worker)

2. Factors against trustworthiness - motivation to lie (parents divorcing, etc.), signs of coaching, use of formal terms not expected in young children
3. Wright - still can't use corroborating evidence in appraising trustworthiness of statement admitted under catchall

4. Crawford - effect of this case on child victim statements has not been reached.  

 

I. New Hearsay: Protected Witness Testimony
a. Child Victim Statements - special exceptions have been adopted in most states to allow statement describing abuse made by child victims or other children who saw the abuse occurring.

i. Trustworthiness - looks at factors discussed above

ii. Unavailable - can be psychologically unavailable.  Looks at:

1. Tender years

2. Difficulty of subject matter

3. Relationship to Δ
4. Unfamiliar/intimidating nature of courtroom

5. Damage to psyche

iii. Constitutional constraints
1. Crawford - cannot be admitted if testimonial (given in police investigation, deposition, preparation for trial) UNLESS declarant was subject to cross at trial or prior to trial

2. Wright - corroborative evidence does not count towards trustworthiness, at least when statements are offered against Δs in criminal cases and a constitutional challenge was raised.  

b. Child Victim Depositions - many states now authorize videotaped depositions of victims in child abuse prosecutions

i. Taken in expectation that child will NOT testify at trial

1. Must get approval from judge in pre-trial hearing

ii. Child must be determined 'psychologically unavailable' to testify at trial

1. Shown through expert testimony or affidavits

2. Confrontation issues - so long as defense has opportunity to cross-examine at deposition, usually ok

3. Δ usually does not come to deposition

c. Remote Testimony - most states now have procedures that allow child victims to testify live during trial from a remote setting (usually another room in courthouse)

i. Attorneys, parents, court reporter are in room but Δ stays in courtroom, although is in live voice contact w/ his attorney.

ii. Testimony is broadcast in courtroom live.

iii. Again, child must be shown to be psychologically unavailable to face Δ. 

CONFRONTATION

 

I. 6th Amendment - in all criminal prosecutions, the accused shall enjoy the right to be confronted with the witnesses against him.  

a. This applies against both state and federal trial courts.

 

I. Confrontation defined
a. Right to be present - Entitles the accused to be present when witnesses testify against him.  However, an accused may lose his right to be present at trial by misbehaving in the courtroom.

b. Right to have witnesses at trial - Right to have prosecution witnesses either produced at trial or shown to be unavailable. 

c. Right to be in view of each other - normally the right to confront means face-to-face confrontation.

i. Screens - court found constitutional error in the use of a one-way screen so that sexual assault victim couldn't see Δ.

ii. Closed circuit tv - court approved use of closed circuit tv so that young sexual assault victim didn't have to see Δ, but this was a case-specific finding that procedure was necessary to protect welfare of child. 

d. Right to cross - most fundamental element of confrontation right

i. If a witness refused to submit to cross-examination, their direct testimony may be stricken

ii. Sufficiency of cross:

1. Denial of earlier statement - The fact that a declarant denies making an earlier out-of-court statement does not mean that cross-examination regarding that earlier out-of-court statement is constitutionally inadequate.

2. Loss of memory - Loss of memory by the declarant about the underlying event does not necessarily prevent the declarant from being subject to cross-examination that meets constitutional standards. 

e. Right to impeach - statutes and court rulings cannot unduly interfere w/ a Δ's ability to impeach a prosecution witness

i. Ex. Court ruling not allowing Δ to use a declarant's juvenile record to impeach their trustworthiness, Davis v. Alaska 
 

I. Constitutional Right to Exclude Certain Hearsay
a. Crawford v. Washington - directs courts to determine whether an out-of-court statement is 'testimonial' in nature, and to exclude statements that are testimonial UNLESS the Δ can cross-examine the declarant at trial or had a previous chance to do so, in some other proceeding. 

i. Crawford test:

1. Testimonial hearsay

2. Availability + subject to cross OR unavailable + prior opportunity to cross.

3. Exceptions: dying declaration or forfeiture by wrong doing.

ii. Leaves room for Roberts to apply when 'nontestimonial' hearsay is offered against the accused. (See Roberts rule below)
b. 'Testimonial' defined - court gave no clear definition but at the very least 'testimonial' means:

i. Ex parte testimony at a preliminary hearing

ii. Statements 'taken by police officers in the course of interrogations (interrogation is used colloquially, not in any technical legal sense)

iii. Statements that were made under circumstances which would lead an objective witness reasonably to believe that the statement would be available for use at a later trial.

iv. Emergency exception - laid out in Davis v. Washington and Hammon v. Indiana - both involved 911 calls.  In one case it was an ongoing emergency, in the other it was just gathering information after emergency was over.  

1. First came in as nontestimonial, other was subject to Crawford.

2. Depends on the primary purpose of the questioning. 

c. Major Exception to Crawford
i. Deferred cross-examination - testimonial statements may be offered against the accused after all if:

1. Declarant testifies at trial 

2. Can be cross-examined by Δ at that time

ii. HOWEVER, deferred cross is not sufficient under most evidence codes.  Most treat prior statements by testifying witnesses as inadmissible hearsay.  So just b/c it passes CC muster, doesn't mean that it comes in.  Must:

1. Pass constitutional muster AND

2. Fit a hearsay exception under relevant evidence code.  

iii. Prior cross-examination - testimonial statements may be offered against the accused if the declarant was previously subject to cross-examination.

1. Most common situation is where Δ had opportunity to cross-examine at preliminary hearing.  

d. Other Exceptions to Crawford
i. Coconspirator statements - these are nontestimonial

1. Conspirators who make such statements do not contemplate future use in trial or even during criminal investigation.  

2. Fit 801(d)(2)(E) if made 'during' or 'in furtherance' of conspiracy.

ii. Dying Declarations - at least some dying declarations are testimonial but court said that even these can come in as an exception to Crawford on clearly historical grounds.

iii. Business Records - these are nontestimonial

1. People who make or enter the statements appearing in the records do not contemplate their future use in trial or during a criminal investigation. 

2. Likely to fit 803(6).

e. Nonhearsay use of Out-of-Court Statements under Crawford
i. In a footnote, Crawford commented that the CC does not get in the way of testimonial statements offered for 'purposes other than establishing the truth of the matter asserted'

1. So seems can be used for any of the standard nonhearsay uses. 

2. Verbal acts, impeachment, effect on listener, etc. 

f. Forfeiture 

i. Crawford expressly accepted the rule of forfeiture for wrongdoing which seems to mean that statements that can come in under 804(b)(6) are exempt from it. 

 

a. Nontestimonial Hearsay and Roberts
i. Roberts still applies to all hearsay offered against criminal Δs that is not testimonial.  Two prong test:

ii. Reliability - requirement that the statements be reliable

1. Reliability can be inferred w/o more in a case where evidence falls w/in a firmly rooted hearsay exception; OR
a. Firmly rooted - most of the common exceptions - present sense impressions, excited utterances, medical statements, state-of-mind statements, business records, coconspirator statements

b. Not firmly rooted - against-interest, catchall exception, 'new' hearsay exceptions

2. Where not firmly rooted, the reliability requirement requires the proponent to make a 'particularized' showing of trustworthiness.

a. This looks at spontaneity, repetition, motivation of declarant, and similar factors

b. Corroboration evidence does NOT count in evaluating reliability under Roberts.  Doesn't matter if there is additional evidence affirming or verifying what the statement asserts - must be 'inherently trustworthy'. Idaho v. Wright
iii. Unavailability - requires prosecutor to demonstrate that the declarant is unavailable to testify.  

1. Applies even to out-of-court statements that have previously been cross-examined.

2. If declarant is not unavailable, they must come testify.  
a. If they say the same thing as prior statement, then no need to use prior statement.  

b. If they contradict prior statement, then may still offer prior statement and any cross will amount to deferred cross, which is ok under CC.

3. Constitutional unavailability standard - must show that despite a diligent search, the declarant cannot be located.

a. Out of reach of subpoena power is not sufficient, must make good faith effort to get declarant there. 

b. Declarants claiming loss of memory must still come testify. 

iv. Unavailability not required under Roberts when:
1. Trial confrontation would have little or no utility.

a. Common situations are business records or public records.

b. Ex. bank receipt, where teller would likely have no recollection of making receipt in the first place.

2. Conspirator statements don't require showing of unavailability

v. Former Testimony under 804(b)(1) - subject to the unavailability standard (but most is probably testimonial under Crawford.
 

I. The Bruton Limit
a. In Bruton v. United States the SCOTUS decided that limiting instructions are insufficient to satisfy the rights of the accused under the CC when the prosecutor offers a statement by a co-Δ that incriminates the accused by name.

b. Rectifying Bruton - can either:

i. Sever the trials

ii. Redact (although this really only works for written statements, and often not those either)

iii. Only use the statement if the declarant testifies

1. This only works if Δ/declarant decides to take the stand since prosecutor cannot call a Δ.

 

I. Right of Compulsory Process
a. 6th Amendment guarantees a right to have compulsory process for obtaining witnesses in Δ's favor.

i. Basically is a guarantee to Δ that the gov't will assist him in enforcing subpoenas. 

ii. Also entitles Δs in criminal cases to subpoena documents and to present exculpatory evidence.  

 

I. Δ's Constitutional Right to Present Evidence May Sometimes Override Evidence Rules
a. Accomplice testimony - SCOTUS has held that it violates right of compulsory process for a state to prevent accomplices from testifying for each other.  

b. Hearsay rules - sometimes the constitutional right of Δ to present evidence overrides the restrictions in the hearsay law of a state. 

i. Ex. Sometimes confessions will have to come in for confrontation reasons that would normally be kept out

COMPETENCY of Witnesses
 

I. Competency refers to a few different things:

a. Witness qualifications

b. Participants  

c. Exclusionary principles

 

I. Witness Qualifications - modern approach under FRE 601 is to let everyone testify.

a. Every person is competent, except as otherwise provided and there are no general exceptions. But you may prove otherwise. 
i. Age - no one is too old and generally no one is too young, except some states have provisions limiting testimony of very young children.

1. Children - Used to be under 7 = disqualified, 7-12 = presumptively incompetent, 12 and up = presumptively competent.  Mostly abandoned.

2. Abuse cases - allows for more child testimony, usually allows remote testimony, can substitute for live testimony if child is psychologically unavailable:

a. Either too shy/anxious/fearful OR 

b. Live testimony would cause serious psychological damage

ii. Felons - can testify but prior convictions can be used to impeach as matters relating to 'character for truth and veracity'. FRE 609.

iii. Insane people - qualified to testify, although mental problems can be explored on cross as matters that affect credibility.

iv. Interest - parties and spouses may testify as witnesses, their interest can be explored on cross as matter related to 'bias'

b. May prove incompetency by (US v. Lightly):

i. no personal knowledge of matter to which witness will testify; 

ii. does not have the capacity to recall; 

iii. does not understand duty to testify truthfully.

c. Rule 603 - Oath Requirement 

i. Must declare you will testify truthfully by oath or affirmation

1. Need not have a religious purpose/significance

ii. Must be on penalty of perjury

iii. Opportunity to cross

d. Surviving restrictions:
i. Voir dire - when serious questions are raised about mental capacity, courts can allow matter to be explored on voir dire, outside jury's presence.

ii. Drug or alcohol use - if under influence at time of observation, goes to impeachment.  If under influence when testifying, can defer testimony

iii. Hypnosis - very controversial, some states bar hypnotically refreshed testimony, while others regulate the process.  

1. Rock v. Arkansas - state may not impose per se bar on hypnotically refreshed testimony by a Δ in a murder case. 

 

I. Participants - judges and lawyers are qualified to testify in court proceedings, but generally do not (and often cannot) testify in cases in which they play these roles.

a. Judges - cannot testify in cases where they preside.

i. Cannot gather or use information, either personally or asking court personnel to do so. FRE 605. 

ii. Can take judicial notice of certain facts that are universally known or verifiable by resort to unimpeachable sources. FRE 201.

b. Lawyers - no evidence rule disqualifies lawyers from testifying, even in cases they try, but Professional Responsibility rules state that a lawyer should not accept employment in litigation if he or his firm should be a witness in the case. 
i. Exceptions:

1. Uncontested issue

2. Relates to nature/value of legal services rendered.

3. Disqualification of lawyer would be substantial hardship on client. 

 

I. Dead Man's Statutes - block parties who sue the estates of decedents from testifying as witnesses.  These are in force in most states.

a. Purpose - prevents claimants from giving false testimony that can't be replied to b/c decedent is dead. (i.e. prevent perjury).  Also to protect heirs (i.e. widow and orphans).

b. Vary in detail - some cover all testimony, others are more narrow.  Some cover heirs and assignees, other cover only original claimant. 

c. Federal deference - FRE 601 defers to state competency rules in diversity cases in litigated courts so the state's dead man's statute will apply.

d. Reform - states are trying to level the playing field so legislative reform in some places allows for claimant to testify, but also admits hearsay statements by decedent that are relevant to the case.  

 

I. Impeaching Jury Verdicts - all state and federal systems have rules restricting or blocking use of affidavits or testimony by jurors to 'impeach' verdicts.

a. Rules are in place to:

i. Reduce juror harassment

ii. Preserve privacy of deliberations

iii. Reduce risks of tampering w/ process

iv. Preserve finality of judgments

b. Iowa rule - jurors may not testify on points that describe deliberations or reasons for verdict, but may testify on independent or objective facts such as contact w/ parties and misbehavior in reaching verdict (by quotient/chance/lot)

c. FRE 606(b) 

i. Blocks juror testimony/affidavit describing 

1. "any matter or statement" during deliberations, 

2. "the effect of anything" on the mind of any juror

3. "the mental processes" of any juror

ii. Ex. Holding it against accused that he didn't testify, misapplying instructions, vote trading, reaching agreement so they can go home, speculation on improper matters, testimony relating to quotient verdicts.

iii. Exceptions:

1. Extraneous information - substance of media reports about trial, going to scene of crime/accident to perform own investigation

2. Outside influence - threats, bribes, pressures from bailiff to hurry up

iv. Limits of coverage
1. Covers only 'course of deliberations' so pre- and post-deliberative conduct can come in.

2. Pre-deliberative - misinformation during voir dire

3. Post-deliberative - error in reporting verdict

4. Can communicate with judge during deliberations. 

d. Tanner - 606(b) blocks testimony by jurors describing use of drugs and alcohol during trial.

e. Hard cases under 606(b) - 

i. Chance or lot = probably not

ii. Insane juror = Tanner mentioned it might come in, but reversal would be rare

iii. Prejudice (i.e. racial/gender bias) = if conduct occurred before/after trial, then 606(b) wouldn't stand in way

iv. Physical intimidation = bars proof of intimidating behavior by one juror toward another during deliberations. 

DIRECT AND CROSS-EXAMINATION

 

I. The basics

a. Normal sequence of testimony:
i. Direct by calling party

ii. Cross by adverse party

iii. Redirect by calling party

iv. Re-cross by adverse

v. And so on, and so forth

b. FRE 611(a) - judge has discretion to exercise 'reasonable control over mode and order of interrogating witnesses', so that interrogation may:

i. Effectively ascertain the truth

ii. Avoid undue consumption of time

iii. Protect witnesses from harassment

 

I. Direct Examination
a. Purpose of Direct:

i. Bring out background information: put witness at ease, jury gets to know who is talking

ii. Lay the Foundation: for testimony to follow by asking questions that show witness had “personal knowledge” of the matters.

iii. Substantive questions: that get at witness’ knowledge of pertinent facts

b. Narrative form - judge has discretion to allow testimony in narrative form but attorneys generally prefer, and courts often require, Q&A format. 

i. Witness must appear capable of testifying w/o putting inadmissible or seriously prejudicial info before jury - very difficult.  

c. Leading questions - most fundamental rule of direct examination is that a party generally cannot ask leading question of its own witnesses.

i. Definition - any question that suggest the answer and is essentially testimonial in the words of the attorney rather than the witness.  Also look at:

1. Tone of voice

2. Context

3. Which side is asking the question

d. Exceptions when leading questions allowed:
i. Preliminary matters allowed - for basic stuff such as name, address, etc., LQ's are ok.  Also sometimes allow LQ for laying foundation of exhibit.

1. Ex. "Were these notes made by you personally?" rather than "Who made these notes"

ii. Adverse party (or witness identified w/ adverse party) - 611(c) allows leading questions during direct when an attorney examines an adverse party or witness that identifies w/ adverse party.

iii. Hostile witness - once a witness demonstrates hostility, no matter who they were called by, courts normally allow leading questions on direct. 

iv. Forgetful witness - may allow LQ here but are cautious to make sure testimony isn't be 'planted'.

v. Timid/frightened witness
vi. Child witness - greater leeway here but again danger of attorney constructing facts in biased, unfair, or incomplete way.

e. Refreshing Witness Recollection (Present Recollection Revived) Rule 612 - if forgetful witness, may show them a document or other matter that will help revive memory.

i. Procedure - normally attorney will demonstrate memory loss then ask witness if seeing a particular document would refresh his memory:

1. Ex. "What date was X discharged", "Don't remember", "Would seeing your medical records pertaining to X help?" 

ii. Memory is refreshed - witness must be able to testify from present recollection refreshed in order to avoid hearsay problem.  

1. Simply reading off document not good enough
2. Foundation: Witness must testify that there recollection is refreshed/ independent recollection from just reading off paper.

3. Usually shown by opposing party asking for document to be taken away from witness before continuing to testify.

iii. Memory not refreshed - here there is a hearsay problem.  Earlier statement can only be properly admitted if it fits a hearsay exception, such as past recollection recorded - proper foundation must be laid. 

iv. Impeaching w/ earlier statement - if witness testifies contrary to earlier statement despite refreshed memory, it might be admissible to impeach

1. FRE 607 - may impeach own witness

2. FRE 801(d)(1)(A) - lets in prior inconsistent statement made under oath at proceeding as substantive evidence, not just impeach. 

 

I. Cross-Examination
a. Cross is a fundamental right, and in criminal cases is guaranteed by the 6th Amendment.

i. Helps check against testimonial dangers of misperception, faulty memory, misleading narration, and deception

ii. Helps guarantee reality and perception of fair trial, important in due process

b. Scope of Cross:
i. Majority rule - cross limited to the scope of direct

1. Cross-examiner can raise new matter SOLELY to impeach.

2. FRE 611(b) follows this rule, but also allows judge, at his discretion, to permit inquiry into additional matters.  New inquiry is limited to nonleading questions. 

3. Almost total unwillingness by Appellate courts to reverse if cross exceeds scope of direct.
ii. Minority rule - allows 'wide-open' cross

iii. When witness claims privilege against self-incrimination - courts generally adopt waiver rule for 5th Amendment claims - witness waives self-incrimination privilege as to issues w/in scope of direct testimony and not as to new matters.  

c. Leading questions - generally allowed under cross

i. EXCEPT where attorney is 'cross-examining' own client who has been called by opposing party as an adverse witness.

d. Improper cross - cannot use cross to simply badger or demean witness.

i. 611(a) gives judge control over questioning to protect witness from harassment or undue embarrassment

ii. Codes of professional conduct prevent attorneys from badgering/embarrassing 

e. Cross on docs used to refresh memory – Rule 612
i. If doc used during hearing = cross-examiner entitled to production of doc.

ii. If doc used in advance of hearing = court has discretion in requiring production 

1. Depends whether 'it is necessary in the interests of justice'

iii. Unrelated portions - if writing contains matters not related to subject of testimony, court reviews in camera, excises unrelated portions, then orders delivery of remainder

iv. Use of document - adverse party entitled to inspect it, cross-examine witness thereon, and introduce in evidence those portions which relate to testimony of the witness. FRE 612.

v. Refusal to produce - court authorized to make any order justice requires, including contempt, dismissal, finding issues against offender

1. Criminal case - 612 limits remedy to striking direct testimony or declaring mistrial if 'interests of justice so require'. 

 

I. Redirect Examination
a. Leading question generally not allowed - it is a form of direct examination.

b. Scope - only permitted purpose of redirect is to rebut or otherwise respond to issues raised on cross.  

i. If want to go into new issues, must ask permission to reopen direct. 

 

I. OBJECTIONS:

a. Objections must be timely – meaning at the earliest opportunity.

b. Objection should include statement of the underlying ground for the objection.  In other words, the objection should be specific and not general.

c. Grounds for an objection may either be “substantive” or general”

d. Substantive objections:

i. Rest on exclusionary principles of evidence – like hearsay, attorney-client privileges, character evidence, etc.
ii. Jury hears objection, so lawyers must object in such a way that doesn’t seem to obstruct.
e.  Formal objections to questions on direct/cross
i. Formal objections go to the wording or form of a question 

ii. Can usually be overcome by rephrasing the question.

iii. Common objections:

1. Compound - sometimes single question really asks two, and any answer could be misleading. 

A. Ex. Did you read instruction and use drill properly? If answer 'yes' not clear what they did.

2. Misleading witness, misstating evidence: question includes evidence/statements that misstate evidence or confuse witness.
3. Assumes facts not in evidence: if questioner imparts important info into his question it should be supported by proof already admitted.
A. Ex: how long did it take to drive 20 miles from the ranch to the town?  It assumes that the ranch was 20 miles to town and would be objectionable if that info was not in the record.

4. Uncertain, ambiguous, unintelligible - if question worded in such incomprehensible way such that impossible for witness to give meaningful answer, then improper.

5. Asked and answered - cannot repeatedly pose the same question to the point of harassment in an attempt to force desired response.

A. However, some pressing is allowed, more leeway on cross

6. Argumentative - if questions does not seek information and is merely rhetorical, sarcastic, or argumentative, then it is improper.  

7. Leading
8. Speculation or conjecture: This objection raises the point that witnesses are expected to say what they “know’ not what they “guess” or “suppose”.  Experts often have more leeway and can make educated guesses.
9. Non-responsive to the question:  if the questioner asks an appropriate question and the response does not actually answer the question but states other info, the questioner may ask the court to strike the answer as non-responsive.
10. GENERAL OBJECTION: If overruled, a general objection does not preserve for review whatever the point the objector had in mind, and in this sense it gives less than maximum protection.  Not recommended.

II. The Offer of Proof:

a. Counterpart to the objection
b. A lawyer faced w/ a ruling excluding evidence must make a formal offer of proof, if he wants to preserve the point for later appellate review, which means demonstrating to the trial court exactly what he is prepared to introduce if permitted.
c. The idea is to accord the offering party a fair procedural opportunity to get in his proof – but not endless chances.
III. Motion in Limine

a. When party anticipates that particular evidence will be offered to which he will object.  Sometimes he anticipates that an item of proof he plans to offer will meet serious objection from the adversary.  In either case – a ruling in advance is called a motion in limine.  Literally, “at the threshold”.
b. Provides a chance for both parties to brief an important issue before trial
c. Commonly used to forbid prosecution from asking D about past criminal convictions
d. Trial judges often don’t like it because it asks them to give an opinion before they know all the facts of the case.
e. If motion denied, FRE 103(a) states that if a judge makes a definitive ruling, you need not renew the objection at trial to preserve it for appeal.
IMPEACHMENT AND REHABILITATION OF WITNESSES
I. IMPEACHMENT GENERALLY - Means asking questions or introducing extrinsic evidence that attacks credibility of witness.

a. Ways to impeach:

i. Bias: includes animus, sympathy, motive, corruption. Not included in the rules. 

ii. Defect in sensory memory or capacity

iii. Untruthfulness: 

1. Ask questions about prior bad acts indicating dishonesty. FRE 608(b)

2. Asking questions about prior convictions. FRE 609

3. Reputation or opinion evidence. FRE 608(a).

iv. Prior Inconsistent statements.  FRE 613.

v. Contradiction.  Not mentioned in rules. 

b. Who may impeach?  You can impeach either an adverse witness or your own witness. 607
II. BIAS

a. A witness may be impeached by showing bias for or against a party.
b. No FRE, but it is still recognized. 
c. Bias is always relevant.
d. Can be explored on Cross or proved by extrinsic evidence. 
e. Bias is exempt from rule which cross must stay within scope of direct.
f. Types of bias:
i. Family ties w/ party

ii. Personal friendship/sexual relationship

iii. Membership in clubs organizations

iv. Party has influenced witness in some way

v. Evidence that witness could be subject to criticism or embarrassment for testifying in certain way

vi. Bribery

vii. Engaged in plea bargain to avoid prosecution

g. Proving bias:

i. Examination of witness: generally on cross, but can be on direct. 
1. If witness is impeached by prior statements indicating bias, courts generally require that witness first be asked on cross before they can be proved by extrinsic evidence.

2. However, requirement generally not imposed if evidence tends to show bias by prior conduct. 

ii. By Extrinsic evidence:

h. Restricting Proof of Bias:

i. Undue restrictions may constitute error.

ii. In criminal cases, the accused is constitutionally entitled to impeach prosecution witnesses for bias.

iii. The judge has some discretion to limit attempts to establish bias in order to prevent harassment, confusion, waste of time or unfair prejudice.

III. Defect in Sensory or Mental Capacity
a. No FRE.

b. Extrinsic evidence is ok.

c. Can be established by cross about sensory or mental defects that affect his testimony.  Calling party may bring it out on direct in order to avoid seeming to hide these matters from the jury.

d. Alcohol or drug use: 

i. Attacking party may go into matter of intoxication at time of the events about which the witness testifies.  Or if witness is under influence during trial.  

ii. Courts generally exclude evidence of drug addiction or alcoholism unless it bears on ability of witness to perceive issues/events.

e. Mental Illness or Disability:

i. Attacking party may show by cross or extrinsic evidence that witness suffers (or once did) from a mental illness that could affect ability to perceive/recall events.  Evidence of unrelated illness excluded.  

ii. Medical records provide a proper basis for cross – although records themselves are usually excluded.

iii. Calling party may offer counterproof in the form of expert testimony that witness has adequate mental capacity.

IV. Untruthfulness: Prior Bad Acts.

a. Involves cross on specific instances of conduct that suggest untruthfulness on part of witness.

b. Can only be mounted on cross – 608(b).  Can’t prove w/ extrinsic evidence.
c. Acts must bear on truthfulness – so act must involve falsehood or deception.

i. Examples: false ID, false statements on government forms, false testimony.  Generally do not include violence, use/sale of drugs, prostitution, adultery or illegitimate children.

d. Must have a good faith basis to ask questions.  Groundless questions are not allowed.

e. Trial judge has discretion under FRE 608(b) to exclude.  It’s a 403 weighing and balancing.
f. No extrinsic evidence

V. Untruthfulness: Prior Criminal Convictions – FRE 609

a. This method involves use of criminal convictions to show untruthfulness.

b. Felony Convictions: 609

i. 609(a)(1) allows use of any prior felony conviction punishable by death or imprisonment of more than one year -- subject to balancing test. 

1. Balancing test for impeaching witnesses other than accused: 403 weighing and balancing in favor of admission.

2. Balancing test for impeaching the accused: Reverse 403 in favor of exclusion.

3. Factors to be considered in balancing:

a. Nature of prior crime – probity depends on whether it reflects honesty/integrity.

b. Recency/remoteness

c. Similarity to charged crime

d. Extent and nature of record

e. Importance of D’s testimony

f. Importance of credibility issues.

ii. 609(a)(2) Crimes involving dishonesty or false statement are allowed in whether or not they were felonies or misdemeanors.  Convictions are automatically admissible – no discretion of the judge, except as stated in 609(b)-(d).
1. Examples: embezzlement, perjury, false statement, criminal fraud.

2. Crimes not included: assault, battery, murder, drug offenses, prostitution.

3. Meaning of conviction: judgment of conviction entered into at end of criminal trial – but doesn’t require a contested trial.  Applies to pleas 
4. or nolo contender.

c. Ten year limit: Establishes presumptions that convictions of more than ten years old are not admissible to impeach.  

i. Ten years is measured from date of conviction or the release of the witness, whichever is the later date.

ii. Courts can admit convictions of more than ten years if probative worth outweighs prejudicial effect.

iii. Notice requirement for convictions of more than ten years: advance written notice.

d. Often convictions brought out on direct to take the sting out.

e. Extrinsic evidence is also admissible to prove prior convictions.

f. Details: only date and nature can be brought out.

g. If conviction is pardoned/annulled, etc. then it cannot be used under 609.

h. Juvenile adjudications generally not admissible.

i. Pendency of appeal doesn’t matter.

VI. Untruthfulness: Reputation or Opinion Evidence
a. Involve use of one witness to show that another is untruthful.  Character witnesses can generally give either “opinion” or “reputation” -608(a)

b. Circumstantial Evidence: this involves circumstantial evidence rather than direct.  The testimony indicates that the witness may be lying.  Whether to draw the inference of lying is up to the factfinder.
c. This involves an exception to the general bar against using character evidence to prove conduct and the exception is 404(a)(3).

d. Foundation for Character Testimony: Character evidence may only be used if an adequate foundation is laid that shows the character witness has the necessary knowledge.

i. Foundation for reputation: Character witness must be acquainted w/ community.
ii. Foundation for opinion: Character witness must know the principle witness for some period of time on personal/business/ or prof. basis.

iii. Character witness influenced by knowledge of case:

1. If principal witness is party to suit, and especially if he is the defendant, impeaching testimony is excluded if it rests on or has been affected by impressions relating to defendant’s guilt of charged offense.

e. Cross Examination of Character Witness:

i. 608(b)(2): Character witness who gives reputation or opinion testimony about untruthful character of target witness may be crossed about specific instances of conduct by target that bears on truthfulness.

1. If character witness doesn’t know about the circumstances the indicated conclusion is that character witness lacks adequate knowledge.

2. The cross goes only to show credibility of character witness and has no bearing on the target witnesses truthfulness or untruthfulness.

VII. Impeachment by Prior Inconsistent Statements
a. Impeachment by omission: if a prior statement omits a material detail, the statement is inconsistent w/ trial testimony that includes this detail.

b. Lack of memory: most courts view an earlier positive statement about the point to be inconsistent.  Some courts find the earlier statement to be inconsistent only if the claim of memory loss appears to be feigned.

c. Can be used to prove truth of the matter IF made under oath.  Otherwise, cannot.
d. Prior written/oral statements: 613(a) provides that contents of a statement need not be shown to a witness, but if requested the statement must be shown to opposing counsel.

e. Opportunity to Explain Extrinsic evidence: 613(b) says that extrinsic evidence of prior inconsistent statement is only admissible if witness has an opportunity to deny/explain it, although court may dispense w/ requirement in “the interests of justice”.  This requirement doesn’t apply to admissions by a party opponent who is present at trial.

i. 613(b) paves the way for extrinsic evidence even though witness was not asked about it on cross.

ii. Only allowed when witness has opportunity to explain/deny and other side can “interrogate” him.

f. Collateral matter limitation: Witness cannot be impeached on collateral matters applies to prior inconsistent statements.  If statement neither undermines an assertion on a substantive point nor demonstrates/refutes bias, capacity or truthful disposition, then statement is collateral and may be excluded.   

i. This limitation is enforced less rigorously here than for impeachment by prior bad acts or impeachment by contradiction.

g. Abuse of 607: 607 allows impeachment of your own witness, but cannot abuse by allowing calling party to impeach witness just to get prior out-of-court statements before jury.

i. Primary purpose test:  Primary purpose cannot be to get otherwise out-of-court-statements before a jury.

ii. Essential witness: some modern cases qualify primary purpose test by allowing a party to show that the witness was essential to the case.

h. Impeaching w/ plea bargaining statements: statements made in plea discussions under FRE 410 cannot be used to impeach D’s testimony.  But this protection can be waived.

i. Impeaching w/ Statement in Settlement negotiations: Courts are divided on whether statements made in court of settlement negotiations in civil cases can be used to impeach a party’s testimony at trial.  FRE 408 is unclear on this point.

j. Impeaching D w/ Miranda barred Statements: Statements that are not admissible during governments case-in-chief because Miranda warnings were not given can nonetheless be used to impeach the witness if the witness gives contrary testimony during trial. Harris v. New York.

k. Statements obtained from a D under grant of immunity cannot be used to impeach testimony at trial. New Jersey v. Portash.

l. Impeaching w/ Silence as Prior inconsistent “statement”:  Sometimes earlier silence can be viewed as an inconsistent “statement” at least under circumstances where he would reasonably be expected to have related the same facts now disclosed in his testimony.

i. Pre-arrest, pre-Miranda silence: Silence can be proved at trial if probative, and it can be used to impeach him if he testifies to an exculpatory version of events. Jenkins v. Anderson.

ii. Post-arrest, pre-Miranda silence: Silence can be used as an admission or to impeach his testimony (if police do NOT ask questions).  However, the facts that accused was silent can be excluded if its not probative.  Fletcher v. Weird
iii. Silence after Miranda: Silence cannot be used against you. Doyle v. Ohio
VIII. Impeachment by CONTRADICITON:
a. Not codified in FRE’s. 
b. Means showing something witness said is not so.
c. Can show counterproof or extrinsic evidence.
d. Dual relevancy Requirement: Evidence to contradict a witness is not admissible if its only relevance is to prove the witness wrong on some specific point of her testimony.  It must be relevant for some other reason too – such as proving a point that has a substantive significance or has some other impeaching significance (bias or defect in capacity, etc)
i. Exception: Occasional modern decisions recognize an exception to dual relevancy requirement when the counterproof tends to refute a point that the witness simply could not be mistaken about if he is truthful, revealing a “telltale” deception that more broadly undercuts what he said.
e. Collateral Matter limitation: Exclude counterproof that contradicts only collateral points.
f. Discretionary Exclusion: Under 403 and 611 courts may limit/exclude contradictory evidence that is otherwise admissible in order to prevent undue prejudice/confusion/waste/harassment.
g. “Setting up” Impeachment on Cross:  Ordinarily impeachment by contradiction is used to attack witness’s testimony on direct.  Courts are reluctant to allow lawyers to “set up” a witness by questioning that allows them to “open their own door” to contradictory evidence that would otherwise not be admissible.
h. Impeaching with Illegally Seized evidence:  

i. On direct: Direct testimony by a witness may be impeached with physical evidence that was unlawfully obtained.  Walder v. US
ii. On Cross: More recent SCOTUS decisions approve the use of illegally seized evidence to impeach a D’s answer on cross, where the question was “reasonably suggested” by D on direct.  US v. Havens.
IX. REHABILITATION:
a. Cannot precede attack. For example, cannot offer proof of “good character for truth and veracity” until truthfulness is attached
b. Can anticipate impeachment on direct: You are allowed to lay out impeaching facts during cross to “take the sting out”
c. Rehabilitation by Allowing Witness Opportunity to Explain: Least regulated method of rehabilitation.  Allows witness to explain on redirect.
d. Rehabilitation by Character for Truthfulness: Under 608(a) once the truthfulness of a witness has been attacked, a supporting character witness may testify in the form of reputation or opinion that principal is truthful – but not that a particular statement is true/untrue.
i. Can rehabilitate impeachment by: untruthfulness, sharp cross-examination
ii. Cannot rehabilitate:  prior inconsistent statements, bias, contradiction
iii. Foundation: Character witness must be acquainted w/ principal or know prevailing community sentiment about her.
iv. Can be challenged on cross: Can challenge character witness on specific instances of conduct of principle (608(b)). 
e. Rehabilitation by Prior Consistent Statements:

i. Can rehabilitate bad memory if testimony at trial is consistent w/ prior statement.
ii. If witness is impeached by prior inconsistent statement he denies making a prior consistent statement may support his denial of making the earlier inconsistent statement.
iii. Prior consistent statement can rehabilitate a witness whose trial testimony has been attacked by charge of fabrication or improper influence/motive if statement made prior to time of alleged motive shows that trial testimony is not a recent fabrication.
iv. Admissible for Truth: FRE 801(d)(1)(B) provides that statement is not “hearsay” if the declarant testifies at trial and is subject to cross concerning the statement and the statement is consistent w/ declarant’s testimony and is offered to rebut a charge of recent fabrication or improper influence/motive. 
v. Consistent Statement must be Prior to Motive to Fabricate.
​​​​​​​​​​​​​​
OPINION AND EXPERT TESTIMONY

I. LAY OPINIONS
a. Lay opinions are admissible if based on Personal Perception and Helpful to Trier of Fact.
b. FRE 701 generally allows lay opinions.
i. Must be based on personal perception of witness – 701(a)
1. 701(a) requires lay opinions be “rationally based on the perception of witness”
2. Purpose is to exclude mere speculation or conjecture
a. Categorical certainty is not required.  Its ok if you say you “think” or “believe” something provided its clear its based on firsthand knowledge.
b. Jury makes ultimate decision whether witness has perceived event and judge plays a screening role on what a “reasonable” jury could not find to be based on firsthand knowledge.
ii. Must be helpful to trier of fact – 701(b)
1. Must be “helpful to a clear understanding of the witness testimony or the determination of a fact in issue”
2. Purpose is to exclude things that are repetitive/wasteful of time.
3. Witness should give at least a minimal explanation for her view – but so long as she has perceived the particulars, she should be allowed to add overall impression.
c. 701 allows testimony on wide range of points even though its characterizing, estimating or making judgments.  FRE 701 incorporates the exceptions recognized and common law and extends them further.  

i. May describe speed of car/moving object, distance, size, color, shape, texture, resembence to other objects, quality and apparent source of sound, light or odor.  
ii. Give physical description of person: old/young, tall/short, dark/fair, healthy/sick, strong/weak, etc.  
iii. May even describe emotional/psychological state of another as well as whether person seemed angry, frightened upset or sad.
iv. Collective facts doctrine: allows lay opinion on everyday matters when witness relies on aggregation of specific details personally observed:
1. Ex: D seemed “tired” might rest on eyes droopy, lethargic, nodding, yawning, etc.
II. Expert Opinions
a. Under 702 when expert testimony will “assist the trier of fact to understand the evidence or to determine a fact at issue” a qualified expert may testify in the form of an opinion or otherwise.
i. Qualified Expert: 702 says one may qualify on basis of “knowledge, skill, experience, training or education”
1. Foundation: calling party must lay foundation showing expert qualifies.  Task involves showing training, degrees, honors, work experience, specialization, etc.
2. Determination for Court: Judge decides under 104(a) who is an expert.  What weight to give testimony is for the jury.
3. Expertise must relate to matter at issue: For example urologist cannot testify about brain surgery malpractice.
4. Property owners: property/business owners ordinarily have sufficient “knowledge, skill, or experience” to testify as experts about the value of their property or business. ACN to FRE 702
ii. Assist Trier of Fact: 702 says expert testify is admissible only if it will “assist the trier of fact to understand the evidence or to determine a fact in issue.”

1. 702 allows expert testimony that helps trier make a more intelligent and informed decision and excludes testimony which is superfluous.  Trial courts have broad discretion.
2. Expert testimony on the law is generally inadmissible.  However courts sometimes allow testimony on questions of mixed law and fact.  Ex: whether a condition was “hazardous”
3. Form of testimony: generally experts called to give opinion, but 702 applies to other forms as well. Sometimes an expert will give a factual or conceptual account like when a doctor describes treatment.
4. Degree of certainty required: Must have a “reasonable probability” or “reasonable medical certainty”.  If only a possibility that is insufficient.
III. ULTIMATE ISSUE RULE REJECTED – FRE 704

a. FRE 704(a) expressly states that testimony in the form of an opinion/inference that is otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.
i. However, the ACN to 704 says that opinions telling the jury “what result to reach” remain excludable.
ii. And it is still proper to object for overbroad opinions that do not assist the jury. 701 for lay witnesses and 702 for experts.
iii. ACN to 704 states that testimony expressing a conclusion on an ultimate issue is excludable if based on inadequately explored legal criteria.
b. Mental condition: 704(b) states that an expert witness testifying w/ respect to mental state or condition of a D in a criminal trial may not state an opinion/inference as to whether the D did or did not have the mental state constituting an element of the crime charged or a defense.  Those matters are for trier of fact.
IV. PERMISSIBLE BASES FOR EXPERT OPINION TESTIMONY

a. FRE 703 allows expert opinions to rest on (1) facts or data perceived by the expert or (2) facts or data made known to him at the hearing or (3) outside info of the sort that experts in the field would reasonably rely.
i. Facts perceived by Expert: may rely on firsthand observation that would satisfy the personal knowledge standard 602 requires of a lay witness.
ii. Facts Learned at Trial: can be based on things like hearing testimony of other witnesses or responding to a hypothetical question based on evidence introduced at trial.  
1. However this makes the experts opinion no stronger than the earlier testimony in which it is based.
2. Hypothetical questions: a hypo may be disallowed if it is unfairly slatted or leave out a key fact of the case.
iii. Of a type reasonably relied on by experts: Sources must be “of a type reasonably relied on by experts in the field…”  Info may come from treatises, reports by third parties, test results, interviewing bystanders and independent investigation.

1. “Reasonable” reliance: Courts are divided on who should make determination that the facts are “reasonably” relied on.  The better view is that the court decides, not the expert.
2. Evidence need not be admissible for expert to rely on it.
3. FRE 703 says that an expert cannot act as a conduit for statements of others.  If facts/data are otherwise inadmissible they shall not be disclosed to jury unless court decides the probative value substantially outweighs the prejudicial effect.
4. In criminal cases, if an expert bases an opinion on inadmissible hearsay D may try to make a confrontation clause claim.  Generally challenges fail, but courts acknowledge the importance of those rights under 703. 
V. An Expert May Generally Give an Opinion without First Disclosing Underlying Facts
a. Under 705, an expert need not discuss/explain underlying facts.  He can go right to the point, unless the court requires otherwise.
b. Purpose is to discourage hypothetical questions
c. 705 expressly preserves the authority of courts to order advance disclosure of underlying facts. Courts often use this when experts are to offer scientific testimony based on complicated theories/processes.
d. 705 provides that the expert may be required to make underlying fact disclosures on cross.
VI. Trial judge may Appoint an Expert Witness

a. 706 authorizes the trial judge to appoint an expert witness.  But the expert can only be appointed to serve if he consents.
i. Procedure: Expert under 706 will advise the parties of his findings.  Parties may take depositions and call him as a witness.  Expert is subject to cross.
ii. Compensation: Reasonable compensation to be determined by court.  In criminal cases fees are paid from government funds set aside for that purpose.  In civil cases, parties pay the compensation in whatever proportion the court determines.
iii. Disclosure: whether the jury should learn that the expert was appointed by court is matter for court to decide.
VII. Scientific Evidence is Admissible w/ Proper Foundation

a. Common law - Frye standard: evidence only admissible when principle/technique is generally accepted in relevant scientific community.
b. Daubert Standard – based on FRE 702 and 401-403. 3 prong approach to be determined by court (usually at a hearing before trial):
i. Valid science: meaning that it is reliable, even if not necessarily correct. (Factors, but list is not exhaustive)
1. Can theory/technique be tested?

2. Peer reviewed?

3. Error rate

4. Operational standards

5. General acceptance
ii. Must be pertinent: must relate directly to the issues /facts so that it is helpful to trier of fact.
iii. May be excluded under 403 if it is likely to confuse/mislead jury.

c. States are divided between Frye and Daubert
d. Daubert reliability extends to all types of expert testimony. Kumho Tire
e. 702 Amended to incorporate Daubert Reliability Standard.
f. Controversial forms of scientific evidence: Courts are divided on admissibility of the following: voiceprint evidence; horizontal gaze nystagmus tests; psychological syndrome evidence.
PRIVILEGES

I. Introduction.

a. Statutory Sources: In many states important privileges are codified.  Where they exist, such statutes control.
b. Common Law Sources: Under FRE 501, and counterparts adopted in many states, privileges are creatures of common law.
c. Substantive for Purposes of Erie: Under 501 federal courts apply state privilege law in connection with substantive issues that are governed by state law, but otherwise use federal privilege law.
II. Attorney- Client Privilege:

a. Every American jurisdiction recognizes attorney-client privilege.

b. Purpose: encourage candor so that lawyer can provide quality legal representation.  

i. Further, it has constitutional underpinnings because of the Sixth Amendment right to counsel.

c. Elements of Privilege:

i. Client: holder of privilege is the client (person, organization, entity)

1. Becoming a client: One becomes a client by consulting a lawyer for purposes of securing professional legal services and privilege applies to preliminary discussions before lawyer is formally retained or fees are paid.  These preliminaries are covered even if lawyer ultimately declines to provide services

2. Representative of client: Corporations and other entities can communicate w/ a lawyer only through a representative.  Individuals sometimes choose to communicate through an intermediary (like an accountant).  In these situations the privilege covers the communications by such representatives and intermediaries.
ii. Lawyer: lawyer is the person authorized to practice in a jurisdiction.

1. Multiple lawyers: Privilege covers multiple lawyers as well as communications among lawyers.

2. Representative of lawyer: covers secretaries, paralegals, clerks, etc.

3. Outside experts: privilege reaches outside experts employed to help the lawyer provide legal services, including accountants, doctors, etc.

iii. Legal Services: privilege applies when the lawyer provides legal services.  Does NOT apply if the attorney acts in another capacity, such as business advisor, partner, accountant or claims adjuster. 

iv. Communication: The privilege applies to “communications” between client and lawyer whether written or oral, and to nonverbal conduct that is communicative in nature.

1. Observations not Covered: Privilege does not apply to matters observed by lawyer that are not communicative in nature.  Thus lawyers can testify to appearance or demeanor of client (Ex: whether drunk or injured) and to apparent sanity of client, at least so long as the lawyer does not reveal the substance of communications from client.

2. Facts not Covered: Privilege applies to communications, not to facts embodied in communications.

3. Pre-existing writings not Covered: The privilege does not cover pre-existing documents, such as letters from the client to her spouse, merely because she turns them over to her lawyer.  On the other hand, privilege does cover documents that the client prepares as communications to the lawyer, such as a letter explaining facts as the client understands them.

4. Lawyers Statements: Although the purpose is to protect what the client says, and not what the lawyer says in response, most courts hold that the privilege applies as well to statements by the lawyer.  For the most part, these are only likely to be relevant insofar as they reflect what the client said, so it would undermine purpose of privilege to exclude the lawyer’s statements from coverage.

v. Intended to be Confidential: privilege applies only to communications intended to be confidential.  The necessary intent can be inferred from circumstances.  The presence of outsiders who are representatives of the lawyer or client, or communicative intermediaries does not destroy the requisite confidentiality.

1. Other outsiders: Outsiders who are not representatives of client/lawyer or who are not experts hired to help lawyer indicate that confidentiality was not intended.  Thus conversation between client, lawyer, and casual friend in public setting is not privileged.

2. Disclosure Intended: If info is given to lawyer with intent to be made public, there is no confidentiality.  Ex: tax return info.

3. Voluntary Disclosure Waives Privilege: Communication voluntarily disclosed and disclosure is itself not privileged then disclosure waives the privilege. Ex: Wife tells friend what she and lawyer discussed.  Waived privilege.  Wife tells husband what she and lawyer discussed, no waiver.

4. Eavesdroppers:  Privilege remains if client took reasonable precautions to maintain confidentiality.

III. Joint Clients – if two or more clients consult one lawyer on a matter of common interest, communications between clients and lawyer are privileged as against outsiders.  That means each may assert privilege w/ respect to outsiders but each may also waive the privilege with respect to his own statement, so long as disclosure of the statement does not also disclose the substance of a statement by the other client.
a. Exception for inter-client suits: Such communications are not privileged if the clients become adversaries in litigation.  In this situation, each may offer whatever the other said to the lawyer, even in confidence.  The “intent” requirement for confidentiality is missing.
IV. Pooled Defense: Allied Lawyers: When two or more clients are not jointly represented (each has their own lawyer) ordinarily communications among the clients and lawyers are not privileged because nobody intends to maintain confidentiality as against the others.  But where separately represented clients find it in their mutual interest to consult for purposes of cooperative strategies, and this process involved communicating and sharing info w/ lawyers for other clients.  To encourage collaborative efforts, which may reduce time/expense to system/clients, courts usually allow the privilege.  
a. Privilege against outsiders: When separately represented clients consult on matters of mutual interest, privilege applies to outsiders.  

b. Privilege among clients: Little case law, seems like it applies.

c. Common interest: only applies to conversations among separately represented clients who have some common ground/interest and agree to cooperate.  Doesn’t apply where separate clients/lawyers engage in adversarial or arms length discussions

V. Corporate Client p 780:  Privilege applies to corporate clients, but extent is problematic.  Don’t want to have every person in a corporation be covered.  ACN sees topic as too hot to handle.
a. Control group approach: Restricts privilege to people in managerial hierarchy, including officers and directors and anybody of rank.  Some states follow this standard but trend is on other direction.  

i. Upjohn: SCOTUS said control group too narrow and:

1. Inconsistent w/ realities of corporation where middle managers may be best suited to talk to lawyers.

2. Fails to protect info that attorneys need in order to give sound advice

3. Difficult and unpredictable in application.

b. Subject matter approach: Under a broader standard, privilege applies to communications by any employee on a subject matter within the scope of his job responsibilities to corporation.

c. Upjohn approach: SCOTUS endorsed 4 factor approach in opinion that disclaimed intent to settle the matter broadly and permanently.

i. Obtain Legal advice: communications made by employees to corporate counsel for purpose of obtaining legal advice for corporation and employees knew this purpose.

ii. Request by superiors: Communications were made at the request of superiors of the employees (but may not be critical to this approach)

iii. Scope of duties, or subject matter: Court stressed that communications related to subject matter within the scope of the duties of employees – central to Upjohn approach.

iv. Treated as confidential: Communications were treated as confidential from beginning to end – were not shown to outsiders or generally circulated in company to people not connecting to pending litigation.

d. Mere eyewitnesses excluded: Important limit of corporate attorney/client privilege: mere eyewitnesses don’t have privilege.  Excluding communications by mere observers who happen to be company employees is an important way of limiting reach of privilege.

e. Corporation as holder: Corporate management decides when to claim/waive privilege.  Former managers cannot decide to waive/prevent waiver.

f. Shareholder litigation: Shareholders can overcome a claim of privilege showing good cause.  This is because managers often try to shield their own misconduct rather than doing what is in best interest of corporation.
g. Whistleblowers: Whistleblowers disclosure doesn’t get around privilege claim.  Info is STILL privileged.
h. Hard cases:

i. Client identity p 790: Ordinarily client identity is not covered by privilege.  But in exceptional situations client identity is privileged.  Confidential Communication version: In Baird, 9th Circuit held that identity is protected if disclosure would reveal confidential communications between client and lawyer.  Legal advice version: Other version of this idea holds that identity is protected if disclosure would implicate the client in the matter for which he had consulted lawyer.  Last link version: be a link that could complete the chain of testimony needed to convict (rejected by Durant p 794)  Invoked in 5 situations:

1. Restitution: when retained for making some form of anonymous payment – lawyer acts as messenger.  Arguably no legal services and thus no privilege, but Baird was a case where privilege applies.

2. Reporting illegal conduct: Lawyer is hired to report misconduct by undisclosed client. Generally means legal services and therefore privilege applies.

3. Hiring lawyer to represent another: when one person hires a lawyer to represent another, application of privilege turns on whether the fee payer is a client.  Privilege is sometimes applied if lawyer acts on related matters for a client who also asks the lawyer to help by representing another, where disclosure of identity of fee payer would reveal confidential communications.

4. Cash payments: when clients make cash payments exceeding $10k for legal services, federal reporting privileges apply, and these overcome claims of privilege on identity of client.

5. Clients getting certain advice: when a lawyer is asked to identify a client to whom he gave certain legal advice, giving name would clearly uncover a confidence under Baird, and often the privilege applies.

ii. Other basic facts: other basic facts are unprivileged including:

1. Fee arrangements

2. Fact of consultation

3. Clients whereabouts, except where lawyers knowledge of whereabouts is linked closely to purpose of consultation.

iii. Lawyer’s observations of client: Privilege applies only to communications and not observations.  

1. Physical appearance: If lawyer is asked to describe the physical appearance of his client, the privilege does not apply because matters are not communications.

2. Mental/psychological qualities: can be difficult because such an assessment is likely to rest at least partly on confidential communications from client.

iv. Evidence delivered to lawyer: lawyers are ethically obligated not to receive evidence from a client to conceal/destroy.

1. Turn over: prevailing view is that lawyer must turn over to prosecutor any physical evidence received from client/third party that is either an instrumentality or a fruit of the crime. Usually courts don’t require documents that are incriminating to be turned over.   If not done voluntarily, the prosecutor may compel production.

2. Disclosing source: if lawyer receives evidence from someone other than client, the lawyer must disclose source if asked.  But if evidence is obtained from client, then source is protected by privilege which means the prosecutor can use the evidence only if he can lay the necessary foundation w/o calling the lawyer or offering proof that lawyer turned it over.  Removing/concealing/altering evidence: If a lawyer removes evidence after being guided to it by client, not only must he turn it over, but a leading decision holds that attorney may be compelled to disclose the location from which he took it.

3. Mere observation: Merely observing damaging evidences does not trigger any disclosure obligation.

i. Exceptions: Where privilege doesn’t apply. p 796
i. Future crime or fraud: privilege shields statements relating to past misconduct but not ongoing/future crimes or frauds.  Idea is to help clients obtain legal representation that continue wrongful behavior.

1. Two-part test: Party seeking disclosure must make prima facie showing that (1) client was engaging in criminal/fraudulent conduct and (2) attorneys assistance was obtained in furtherance of such activity.

2. Client knowledge: client must know or reasonably be expected to know the conduct is criminal/fraudulent. Exception does not apply if client innocently inquires about legality or advisability of certain course of action.

3. Past versus ongoing: Line is often hard to draw. For example think of copyright violations.  Courts must balance policies as best as they can.

4. Applying the crime-fraud exception: Info seeker bears the burden of proving the exception applies. Court can examine material in camera.

j. Duration of privilege: The privilege continues to protect confidential communications after the death of a client who is a person, but it is unclear whether the privilege survives dissolution of a corporate client.
i. Client’s death: after a clients death, the attorney may claim/waive privilege.

ii. Corporate dissolution: proposed Federal Rules says that corporate privilege continues.

iii. When deceased client has confessed to serious criminal act and is later charged w/ having committed the act, arguably the privilege gives way.  Not all courts agree.

k. Claiming the Privilege: Must be claimed when sought or it’s lost.  Decision by court under 104(a).

i. Lawyer has ethical duty to advise client when to claim it.

ii. Corporate management has duty to assert privilege on behalf of corporate client.

iii. Claim must be specific – as in document by document.

iv. To determine if privilege applies, court may require in camera inspection.

v. If privilege is rejected and claimant refuses to disclose court may hold them in contempt.  
1. If it’s criminal contempt: then there is immediate review – but may not hold true if claimant is party to suit.  If claimant is not party to suit, the merits of the privilege claim can be reviewed on the appeal of contempt.  
2. If held in civil contempt and is a party to the action, generally appeal from contempt not allowed.

l. Waiver by Voluntary Disclosure or Failure to Claim:

i. Facts vs. Communication: Disclosing facts don’t waive privilege, which covers communications, not facts themselves.

ii. Fraud, deception theft: Disclosure is involuntary (no waiver) if the communication gets out by means of fraud, deception, theft.

iii. Disclosure pursuant to court order is not waiver.

iv. When disclosure is privileged, there is no waiver.  Ex: man tells wife about discussion with lawyer.  No waiver.

m. Waiver: Intentional but unauthorized waiver: Privilege is not waived w/o clients consent.

n. Negligent or Inadvertent disclosure: Privilege sometimes waived.

i. Waived where privileged document is accidentally released to opponent.

ii. Most courts find that such inadvertent disclosure waived privilege at least where reasonable precautions were not taken to maintain secrecy.

PSYCHOTHERAPY PRIVILEGE:

I. Essentially privilege covers statements made in confidence to a psychotherapist for purposes of treatment.

II. Rationale: to protect privacy and is necessary for effective treatment.

III. Holder of privilege is patient, not therapist.

IV. Scope: privilege applies to confidential communications by patient to psychiatrist or psychologist made in course of obtaining individual or group therapy.

a. Confidential communications: privilege covers only communications, but concept is often construed broadly to include conclusions derived from observation of patient or from what he says.

b. Psychiatrist, psychologist: normally privilege applies to psychiatrists and psychologist, and in Jaffee SCOTUS pointedly applies privilege to clinical social worker.

c. Individual and group: applies only to confidential communications but court recognize the privilege when others are present to further the interests of patient in obtaining treatment – including family members and others participating in group therapy.

VI. Exceptions:

a. Court-ordered exams, although judge has discretion to limit degree of disclosure to protect privacy.

b. Claim or defense: privilege does not apply when the patient or someone acting on her behalf, relies on her mental or emotional condition as an element of a claim or defense.
i. Child custody proceedings: Courts disagree on question of whether party puts her mental condition in issue in child custody proceedings.

ii. Insanity: when accused claims insanity or asserts other mental status defense, many courts hold the privilege is waived and apply the waiver to other psychotherapists consulted on the condition.

Marital Privilege: Spousal Testimony
I. Bars all adverse testimony of spouse – goes beyond communications and includes accounts of premarital acts or events, but applies only when the spouses are married when the testimony is sought.
II. In most jurisdiction, the privilege applies only in criminal cases

III. Holder: 3 possible approaches:

a. Both hold privilege (some states): Giving privilege to both spouses means the witness spouse can refuse to testify, and the party spouse can block the witness from testifying. 

b. Witness only (federal rule): Giving privilege to witness spouse means she may refuse to testify but that the accused cannot block her from testifying if she is willing to do so. (Trummel v. United States).

c. Party only (some states): Giving the privilege only to the party means that the accused may block his spouse from testifying, but that she may not refuse to testify if he does not raise objection.  About a dozen states follow this approach.

IV. Scope: when it applies, privilege covers all testimony and is not limited to marital confidences.  Privilege does not apply to proof of out-of-court statements that party has made.  Ordinarily such statements are hearsay, but if hearsay objection is overcome and the statement is offered, spousal testimony privilege does not stand in way.

V. Marital Relationship: privilege requires the witness and the party to be married at time the testimony is sought.

a. Marriage after events in issue: it doesn’t matter if marriage was after the time of the events the testimony would describe, so a marriage begins after those events does support a claim of privilege claim.

b. “Sham” marriage: if the parties do not intenD to remain married and are using marital status for a fraudulent purpose, such a marriage does not count for purposes of the privilege.

c. Moribund marriage: Some courts hold that privilege does not apply if the marriage is “moribund” but most courts are reluctant to get into question of whether marriage is healthy or not.  All agree that divorce ends the privilege.

d. Common law marriage: A common law marriage, if recognized in the jurisdiction where couple resides, does give rise to the privilege.

II. Exceptions:

a. Familial or spousal crimes or torts: doesn’t apply when one spouse is charged with a crime or tort against the other, or against the minor child of either, or against the property of the other.

b. Joint participants: most courts recognize an exception to privilege when the spouses are joint participants in charged crime, but a few conclude that the privilege should apply here.

MARITAL PRIVILEGE: MARITAL CONFIDENCES
I. In federal system and most states, courts recognize a privilege for marital confidences that covers private communications between spouses during marriage.  
a. Privilege applies in both civil and criminal cases 

b. Enables each spouse to refuse to testify to substances of such communications and to block each other from testifying.

II. Holders: Traditional view is that both spouses hold the privilege so that each can refuse to disclose and block each other from disclosing.
a. Narrower view: some authorities say each spouse holds the privilege only with respect to his or her own statements, but this somewhat artificial distinction invites attempts to prove circumstantially the statements of one spouse by proof of what the other said.

b. Unconsented disclosure: if one spouse discloses a confidential marital communication w/o consent of the other, the latter may still assert the privilege to block the use of this communication in legal proceedings.

III. Privilege covers for all time all communications uttered in confidence and it does not cover non-communicative conduct.

a. For all time: for communications uttered in confidence during marriage, the privilege applies and does not matter if the marriage has ended at time communications are sought.  Privilege can survive the death or a spouse and may be asserted by personal representative of the spouse.

b. Made in confidence: privilege does not apply to statements made in presence of outsiders or statements that are intended to be disclosed.  Confidence may exist if spouses talk in presence of young children – but not in presence of older children.

c. During marriage: privilege applies only to statements uttered during the course of the marital relationship, not statements uttered before or after marriage.  So if they were married in 2000-2004, what they said in 1999 is not privileged, but what they said in 2002 is privileged forever.

d. Communications: assertive or expressive conduct that is designed to carry a message or meaning is a communication.  It makes no difference whether the communication is oral or written.  Nonassertive conduct is not. 

IV. Marital relationship: parties must be legally married.  Same as above for common law, and everything else.

V. Exceptions:

a. Familial or spousal crimes or torts: doesn’t apply where one spouse is charged with crime/tort against other or against minor child of either, or against property of the other.

b. Ongoing crimes: Many courts recognize an exception to marital confidences for statements relating to ongoing or future crimes in which both spouses are participating.

PRIVILEGE AGAINST SELF-INCRIMINATION

I. Only privilege expressly recognized in Constitution – 5th Amendment.  In Malloy v. Hogan, SCOTUS held that this privilege applies against the states as well under due process of 14th Amendment.
II. Persons protected: applies only to individuals and cannot be asserted by entities such as corporations, labor unions, or partnerships.

a. Cannot claim for another: one defendant cannot raise 5th Amendment privilege of another.

b. Corporate agent: Since corporation has no 5th Amend. Privilege, and since custodian of corporate records is a corporate agent, such an agent may not refuse to turn over records even if they might incriminate him personally.

c. Test: can one fairly say under circumstances that particular type of organization is impersonal in scope of membership so that it doesn’t represent the purely private personal interest of constituents but rather embody their common interest?  If so, no privilege. 

i. Probably privileged if its an organization/business/etc. if its really just the alter ego of a person.

II. Scope: Privilege applies to criminal defendants and to witnesses who have not been charged with crimes, but it applies only to proof that is testimonial or communicative in nature.

a.      Criminal defendants: In criminal case, D has not only the right not to testify against himself but the right not even to be called to witness stand.

i. Cross-examination of D: If D does take the stand, he is subject to cross on every matter to which he testified.

ii. Not broader on cross: trial judges have discretion to permit cross beyond scope of direct.  However, the accused may object to cross beyond scope by invoking the privilege.

b. Witnesses: a person who is not a defendant in a criminal case does not have the privilege not to be called, but does have 5th Amendment privilege not to give answers that would incriminate himself.

c. Non-testimonial proof: The privilege applies to testimonial proof (essentially words and communicative acts) but not to physical evidence, including bodily fluids.  Thus even a person accused of a crime may be forced to give a blood or hair sample, fingerprint, handwriting exemplar, and even to utter words to aid in identification.

d. The privilege applies to forced written statements as well as oral utterances, although pre-existing writings are another matter.

e. Compulsion and immunity: privilege applies to “compelled” self-incrimination, not to statements made voluntarily to police or others.  Statements given by arrested suspects in response to police questioning are excludable under Miranda, unless Miranda warnings have been given.

III. Incrimination; Procedural issues:

a. Fifth Amendment covers compelled statements that might subject the speaker to a risk of incrimination, not statements that might be damaging in other ways.  When privilege invoked, court decides whether an answer would incriminate witness under fifth amendment.

b. Humiliation/embarrassment/civil liability: not enough – must be incrimination.

c. Tendency to incriminate:  A statement is incriminating if it tends to prove the maker of the statement guilty of a crime and would be relevant evidence against him in a criminal trial.  There must be actual danger of prosecution, not a mere fanciful danger and privilege should be denied if claimant cannot be prosecuted because statute of limitations has run or because he was already tried for the offense in situations where double jeopardy would apply.
d. Immunity: SCOTUS held that a person may be forced to make self-incriminating statements if he is given “use immunity” (blocking use of statements against him either at trial or during ensuing investigation) although broader “transactional immunity” (blocking all prosecution) is not required.  When immunity is granted, person may no longer claim the privilege and must answer questions even if those answers tend to incriminate him.

e. State and federal criminal liability: person may claim 5th even where the risk of incrimination involves another sovereign.  Thus a witness testifying in federal court may claim the 5th on the basis that answer might be used against him in state prosecution.  Often the state/federal government grants use immunity to obtain testimony in situation in which answers might incriminate witness under law of another sovereign and it seems like state courts must honor a federal grant of immunity and vice versa.

IV. Adverse Inferences and Argument:
a. In a variety of situations the question whether a claim of privilege or failure to speak or testify can support adverse inferences that defendant must have done something wrong.

b. Same proceeding -inference and argument barred: SCOTUS held that the 5th includes a right on the part of D in criminal trial not to have his failure to testify be held against him (though may be humanly impossible to keep jury from doing so).

i. No comment or argument: judge may not comment adversely on failure of the accused to testify, or on his claim of the privilege, and the prosecutor may not urge jury to draw adverse inference.

ii. Instruction: Accused is entitled on request to an instruction advising jury that it should be consider the fact that D did not testify or that he claimed privilege.

c. Pre-trial investigations (Doyle doctrine): In case where accused testifies at trial and says things that he did not say to police during investigative phase, the question whether prior silence may be used to impeach is affected by Miranda doctrine.

i. Pre-arrest silence: asking D on cross at trial about failure to offer explanation prior to arrest doesn’t violate Miranda (Jenkins v. Anderson)

ii. Post-arrest, pre-Miranda silence: Asking D on cross at trial about failure to offer explanation after arrest but before receiving Miranda warning also does not violate Miranda (Fletcher v. Weir)

d. Contradicting a positive claim: In Doyle, SCOTUS noted in dictum that if the accused had said in his testimony that he had told police at time of arrest the same story, then it would be proper to show that he had not done so.

e. Civil Cases: in civil litigation there is no constitutional rule against comment and argument based on a claim by a party of the privilege.  Therefore, adverse inferences are ok.

V. Writings

a. Fifth amendment privilege applies to written confession that law enforcement officers force D to sign but it does not apply to documents that a person prepares on his own since material is not “compelled”

b. Pre-existing documents: like business/financial records made voluntarily before any charges are not within privilege (Fisher).

c. Production and authentication: In situation where records are incriminating and prosecutor gets subpoena for them, and where merely producing them has an incriminating effect, since production has the effect of conceding that the records are what the government has described, SCOTUS has held that forcing the person to produce the records by subpoena presumptively violates his privilege unless government rebuts presumption by showing that it can establish the authenticity of the desired materials independent of production.

VI. Required Reports: 
a. Use of required records against the accused passes muster if there is an adequate regulatory purpose.
b. Grosso Standard: SCOTUS held that government may both require records to be kept and use those records to prove criminal acts on 3 conditions:

i. The purpose of inquiry must be “essentially regulatory” 

ii. Required records must be of a kind the party in question regularly or customarily keeps; and

iii. The records themselves must have taken on “public aspects” that make them similar to public documents.

iv. Example: Emergency Price Control Act requires businesses to keep records reflecting prices and sales.  In a trial for violation of EPCA the government offers those records against D. Use doesn’t violate 5th because it satisfies the 3 requirements.

c. Penal statues: in a number of cases where purpose of statute was more punishment than regulation using required reports against the D was found to violate the Fifth
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BURDENS AND PRESUMPTIONS

 

I. Burdens defined

 

a. Burden of Production: the requirement imposed on each party to produce sufficient evidence to support a jury finding in its favor on its own claim or defense.  

i. Shifting the burden - if a party produces evidence of such great persuasive force that a reasonable jury would have to find in its favor on all elements, then the burden of production shifts.

ii. Criminal cases - prosecutors cannot win motions as a matter of law, except for dismissal of affirmative defenses such as insanity or self-defense.  

 

a. Burden of Persuasion: the requirement of persuading the factfinder on every element of its claim or defense.  

i. Standard of proof:

1. Preponderance of the evidence - more likely than not

2. Clear and convincing 

3. Beyond reasonable doubt - criminal cases

ii. Burden of persuasion does not shift

 

I. Assignment of burdens

 

a. Civil Cases - generally the burdens follow each other, so whoever has the burden of pleading a claim or defense also has the burden of production and persuasion on all elements of that claim or defense.  

 

a. Criminal cases

i. Burden of production

1. Prosecution carries burden with respect to each element of the charge - must produce evidence beyond a reasonable doubt for ALL elements.  

2. Defense can be required to carry burden for affirmative defenses.  They don't carry a burden in regard to defenses that only negate an element of the charge (like consent negating the element of nonconsent in rape).
ii. Burden of persuasion

1. Prosecution - beyond a reasonable doubt for all elements

2. Defense - depends on local law, sometimes required to carry burden of persuasion for affirmative defenses.  No burden of persuasion w/ respect to defenses that negate an element of the charge.  

 

I. Presumptions in Civil Cases

 

a. If a certain basic fact is established, then the presumed fact MUST be found in absence of evidence rebutting the presumed fact. 

i. Why does the law create the presumption? Because you have no way to know what happened otherwise.

ii. Once the basic fact is established, then the burden of production shifts.

iii. If no one can rebut it, the presumed fact is taken as true – it’s a conclusive presumption

iv. An irrebuttable or conclusive presumption is one in which if a basic found is established, then the presumption is made – and it cannot be rebutted.

v. Prima Facie case: 2 different meanings.  
a. One is that a party has carried its burden of production and is therefore entitled to submit its case to jury.  
b. Other times it means that the party has carried its burden so successfully that burden of production has shifted to the opponent. 

 

a. Presumptions in practice - use presumptions by drafting jury instructions:

i. No challenge to evidence - "I instruct you to find that the letter was received."

ii. Challenge to basic fact - "If you find that it was properly mailed, then you find that it was received."

iii. Challenge to presumed fact - there is a division of courts here (see below)

 

a. What happens when someone tries to rebut the presumption? 
i. Common law and FRE 301 - "bursting bubble" view

1. If the opponent offers sufficient evidence to support a jury finding that the presumed fact is not so, then the bubble bursts and the presumed fact disappears.

2. Statutory presumptions are usually outside FRE 301.

3. The bursting bubble is entirely up to the judge.

ii. Morgan view - presumption shifts the burden of persuasion to opponent to disprove the existence of the presumed fact. (minority of states)

 

a. FRE 302 - presumptions that bear on elements of claims or defenses are a matter of substantive law and therefore when in federal courts of diversity, the applicable state law applies.  

 

I. Presumptions in Criminal Cases

 

a. Presumptions cannot operate as they do in civil cases because courts cannot direct a verdict in whole or in part against the accused.

 

a. Irrebuttable presumptions - these are not allowed b/c they relieve prosecution of its proof burdens and violate due process right of Δ to challenge prosecution's case. Sandstrom v. Montana
 

a. Burden shifting presumptions 

i. Persuasion - cannot have presumption that shifts burden of persuasion to Δ because prosecution is required to prove each element of the charge beyond a reasonably doubt. In re Winship. 

ii. Production - hasn't been definitively decided but doubtful b/c again this wouldn't require prosecution to prove every element.

 

a. Inferences in criminal cases - an inference is a rule of law that if a particular basic fact is established another inferred fact may be found.  

i. These are generally permitted so long as they satisfy constitutional standards that were laid out in Ulster County
ii. The basic fact must make the presumed fact more likely true than not.  Also must give instructions to jury:

1. To consider all the evidence, including the basic fact, when deciding whether the presumed (or inferred) fact exists

2. Every element in the case must be proved beyond a reasonable doubt.  

 

a. Practical tips for prosecutor - 

i. If the inference is just one part of the proof, then it just has to be more likely than not.  

ii. If the whole case is built on it, it has to be beyond a reasonable doubt.
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