EVIDENCE OUTLINE
1. STANDARDS 

a. evidence to support = a reasonable jury could find

b. probative vs. prejudicial
i. 403
1. “probative value is substantially outweighed by” prejudice etc…
2. excluded if prejudice >> probative value
ii. Reverse 403

1. included if probative value >> prejudice

iii. Even balancing
1. excluded if prejudice > probative value (weak 403)
2. included if probative value > prejudice (weak reverse 403)
2. PRECONDITIONS TO TESTIMONY 
a. competency
i. R.601—competency

1. Rule:  everybody’s competent, but state law competency apply to state law claims

2. Practice:  judges will inquire into W’s understanding of proceedings and duties

b. personal knowledge
i. R.602—personal knowledge

1. STD = evidence sufficient  to support finding W has personal knowledge
2. Can be shown/supported by the witnesses’ own testimony

ii. R.701—lay opinion

1. Lay opinions are limited.  

2. They must be: (a) rationally based on W’s perception, (b) helpful, (c) no specialized knowledge necessary
c. Oath- R.603

i. W must give oath to remind him to be truthful

3. OBJECTIONS & INTERROGATION 

a. Categories of Objections 

i. Content:  irrelevant, hearsay, prejudice, privilege, opinion, settlement, etc…

ii. Foundation:  not authenticated, unqualified expert, conditional relevance not satisfied

iii. Form:  leading, “did you hear” vs. “did you know” (reputation evidence)

iv. Timing:  non-responsive answer; expanded x-ex, cumulative

b. R.103—rulings on evidence
i. (a) Error only if:

1. substantial right affected

2. objection made (on record, timely, specific)

3. proof offered, if evidence excluded

ii. (d) Plain error may also be recognized by court, even if (a) is failed.

c. R.104—preliminary questions

i. (a) Judge decides issues re: *W qualifications, *admissibility, *privilege

1. STD = preponderance of evidence that reasonable jury could find (Bourjaly)
ii. (b) relevancy conditioned on fact

1. court shall admit upon (before) or subject to (after) fulfillment of condition

2.  STD = evidence sufficient to support fulfillment 
d. R.105—limited admissibility

i. Judge can give limiting instruction: “ok for ___, NOT for ____.”  Juries ignore or forget. 

e. R.607—who may impeach

i. Anybody may impeach: change to common law (can only impeach opposing witness)

f. R.611—interrogation & presentation

i. (a) court’s wide discretion to control: *for effectiveness, *avoid delay, *avoid harassment

ii. (b) cross examination is limited to s/m of direct, 
1. but court may expand x-ex in its discretion, as if it were direct testimony
iii. (c) leading questions

1. OK on x-ex, except NOT in expanded x-ex under (b)
2. NOT on direct, except OK for *hostile, *adverse, or *W identified w/ adverse party
4. REAL & DEMONSTRATIVE EVIDENCE 

a. R.901—Requirement of authentication

i. (a) must show evidence sufficient to support finding that the matter is what its proponent claims 

ii. (b) [examples, not exhaustive list]

b. R.902—Self authentication

i. Documents need only purport to fit one of the categories in [list]

5. ORIGINAL DOCUMENT RULE 

a. R.1001—definitions

i. (1) “writings & recordings” = any writing or method of recording information

ii. (3) “original” = original OR counterpart w/ same effect

1. photo originals are negatives & prints

2. computer originals are printouts & screen reading

iii. (4) “duplicate” = accurate reproduction of original
b. R.1002—original document required to prove content of the document

i. Example:  recording of confession is not required to prove content of confession; only to prove content of recording.  ( This rule does not require tape of confession.  It would require tape if testimony was concerning the content of the tape, rather than the original statements.
c. R.1003—duplicates admissible unless (1) questionable authenticity OR (2) unfair in lieu of original

d. R.1004—exceptions, if original is:

i. (1) lost/destroyed, (2) not obtainable, (3) opponent’s possession, (4) re: a collateral matter

e. R.1005—public records:  copy ok (if certified, or authenticated by testimony)

f. R.1006—summaries of voluminous records ok, but originals must be available for inspection

g. R.1007—testimony or admission by opponent eliminates requirement for original

h. R.1008—finder of fact decides originality issue . . . 

i. unless conditioned on fact, in which case, judge decides under R.104.

6. RELEVANCE 
a. R.401—relevance

i. Any tendency . . . any fact . . . more . . . or less probable [i.e., relevant if at all probative]
b. R.402—relevant generally admissible; irrelevant inadmissible

c. R.403—exclusion of relevant evidence

i. Judge may exclude if probative value is substantially outweighed by prejudicial:

1. unfair prejudice, confusion, misleading, delay, waste of time, cumulative

d. Old Chief—concerning damaging evidence (prior felonies) that are admissible as element of crime (felon in possession of firearm) but not admissible for other purpose.

i. D can stipulate that he is prior felon, making priors irrelevant.
ii. P can argue “narrative relevance”—prosecutor has right to present evidence as he wishes.

e. Direct vs. circumstantial evidence
i. Direct evidence, if true, resolves an issue.

ii. Circumstantial, if true, justifies an inference as to the resolution of that issue

f. Relevance vs. probative value 

i. Relevance is on/off—either it changes probability or not (i.e., is or is not probative)
ii. Probative value is a continuum—it can change probability a lot or a little

7. RELEVANCE CATEGORIES 
a. R.407—subsequent remedial measures
i. Excluded for:  negligence, culpability, product defect, design defect

ii. OK for: e.g., ownership, control, feasibility (if controverted), impeachment

b. R.408—compromise & offers to compromise & statements made in negotiations
i. *Claim must be disputed as to validity or amount to be excluded; 

ii. *only applies once lawsuit filed.

iii. Excluded for: liability for, invalidity of, claim or amount.
1. Example: a threat is not a “claim” at issue, so it would be admissible 

2. Example:  3P settlement for same claim is excluded—it would suggest non-liability of 1P.

iv. OK for:  e.g., bias/prejudice, negativing contention of delay, obstruction of justice

1. also, does not require exclusion evidence otherwise discoverable, merely because discussed during negotiations

v. 408(a)(2): Conduct/statements made during compromise negotiations usually excluded.

1. EXCEPT: Admissible IF offered in criminal case and related to negotiations w/gov’t actor

c. R.409—payment of medical & similar expenses, offers, promises

i. Excluded for: liability 
d. R.410—pleas, plea discussions, & related statements

i. *Negotiations are only with prosecutor, not, e.g., police or IRS.

ii. *Rule excludes from both civil and criminal trials

iii. Excluded from use against defendant who plead/negotiated:  

1. w/d guilty pleas, nolo contendere, statements in negotiations
iv. ok: (i) to accompany admitted contemporaneous statement from negotiation, for fairness, (ii) for perjury or false statement prosecution if under oath, on record, and w/ counsel;
1. Example:   impeachment by inconsistent statement during negotiations only if prior statement was with oath/record/counsel (which would elevate impeachment to false statement)

e. R.411—liability insurance

i. Insurance or lack thereof

ii. Excluded for:  negligence or wrongfulness

iii. Ok for: e.g., agency, ownership, control, bias/prejudice

f. Similar Happenings [under R.403]
i. Examples:  tort—“lots of people not injured ”(no notice;  K—general market value.

ii. Excluded if prejudice >> probative value (403)
1. more probative if similar happenings or items are more fungible.

2. more probative if more happen in a shorter period of time.
8. CHARACTER EVIDENCE (ANOTHER RELEVANCE CATEGORY) 
a. *General character evidence is inadmissible.  Habit, tailored exceptions, and character for truthfulness (credibility)  are admissible.  The line between these is gray. 

b. R.403—always a backup to exclude highly prejudicial & non-probative evidence
c. R.404—character and other crimes not admissible, with exceptions

i. (a)—character NOT admissible to show action in conformity therewith, except:

1. (1) pertinent character of accused (criminal trial)

a. offered by accused (to show good character)

i. door open ( prosecution can rebut w spec instances on x-ex 405a
b. [“pertinent” = the trait for which “action in conformity therewith” is claimed]

2. (2) pertinent character of alleged victim (criminal trial)

a. offered by accused (to show bad character of alleged victim)

i. door open ( prosecution can rebut, or

ii. door open ( prosecution can show same trait in accused under (1)

b. offered by prosecution in homicide case to rebut evidence that victim was first aggressor.

3. (3) character of witness under R.607-09 impeachment rules.
ii. (b)—other crimes/wrongs/acts NOT admissible to show action in conformity therewith, 

1. Except for other purpose, e.g., *motive, *opportunity, *intent, *preparation, *plan, *knowledge, *identity, *absence of mistake/accident

a. res gestae (wrongs committed as part of the conduct at issue—contemporaneous happenings)
b. More tailored evidence ( more admissible.

c. Less tailored ( more like general character, inadmissible under (a)

2. requires notice to accused.

3. requires only evidence to support prior act, NOT conviction.  Huddleston.

a. But authors want clear and convincing standard.

iii. NOTE:  if trait is an element, it is not excluded under these rules.

1. E.g., “unfit” parent; defamation; felon in possession; entrapment; self-defense (belief that victim was dangerous)
2. E.g., ee’s character in suit against e’er for negligent hiring

d. R.405—methods of proving character

i. (a) reputation or opinion 

1. specific instances on x-ex (with good faith belief that it actually happened)

2. form of x-ex:  “have you heard” reputation; “did you know” opinion.

ii. (b) specific instances on direct ok if that character trait is an element of the crime
e. R.406—habit or routine practice IS admissible to show action in conformity therewith.

i. Habit is like character, but it is specific to time/place/stimulus & automatic 
9. IMPEACHMENT FOR CHARACTER, BAD ACTS, & PAST CRIMES of W
a. *Exceptions to the 404 exclusion of character evidence 
b. R.607—anybody can attack the credibility of any party

c. R.608—character vs. conduct 

i. (a) character for credibility—opinion & reputation for character is admissible w/ limitations:

1. (1) re: witness’s un/truthfulness.

2. (2) re: evidence of truthfulness only if attacked (only if door opened by attack).

ii. (b) bad acts—specific instances / extrinsic evidence of non-conviction conduct is NOT admissible
1. BUT, specific instances [not extrinsic evidence] ok on x-ex if:

a. if probative (even balancing)

b. (1) re: witness’s un/truthfulness, or

c. (2) re: another’s un/truthfulness, if this W has testified about the other on direct.

d. R.609—prior convictions
i. (a) general rule

1. [1] non-accused—if punishable by death or over 1yr prison (i.e., any serious crime)

a. shall be admitted, unless prejudice >> probative value (403) 

2. [1] accused—if punishable by death / 1 yr prison (serious crime)

a. shall be admitted if probative > prejudice (even balance)

3. [2] any witness—(crime of dishonesty or false statement)
a. Shall be admitted.  (no balancing—automatic if less than 10yrs)

ii. (b) time limit—

1. If over 10 years have elapsed since more recent of conviction or release (old crime) NOT admissible,
a. unless probative >> prejudice (reverse 403-tilts excl.)

iii. (c) annulment / pardon ( not admissible
iv. (d) juvenile conviction ( treated as adult crime, if adult could have been convicted for crime 

v. (e) pendency of appeal ( does not make conviction invalid; evidence of pendency of appeal can be admitted.

10. OTHER FORMS OF IMPEACHMENT 

a. *remember, 403 always can limit admission of testimony.

b. Bias, Interest, Motive 
i. Constitutional right of confrontation.  Davis v. Alaska!

ii. Even extrinsic evidence of bias is allowed (because impeachment is on x-ex!)
c. Contradictory testimony (given by another)
i. Even collateral issues (e.g., contradiction of testimony about background or minor facts)  
d. Prior statements
i. Must be pretty directly inconsistent, and must be a prior statement!
ii. R.613—prior statements

1. (a) no notice required (can raise prior statements w/o advance notice)

2. (b) extrinsic evidence requires opportunity to explain 
iii. R.801(d)(1)—exception to hearsay prohibition for prior statements.  Admissible:
1. (A) prior inconsistent statements [if prev statement under oath & subj to perjury]
2. (B) prior consistent statements to rebut charge of recent fabric. [made b4 motive]
3. (C) prior identification of a person made after perception
e. Religious Beliefs 
i. R.610—religious beliefs or opinions

1. NOT admissible to show un/credibility (truthfulness)
2. OK for other traits (e.g., peacefulness), assuming it satisfies 404-05 & 403.
f. Defects in perception, memory, and description
i. Difference in 3 is timing:  *perception = @ event; *memory = between event & testimony *description = @ testimony.
ii. Must show defect in one of these critical time periods

iii. OR, long-term defect (e.g., long-term drug addiction) may be admissible with expert support showing that it impairs memory.
11. SEX RULES (RELEVANCE CATEGORY—CHARACTER REVERSED)

a. Character rules are flipped in context of sex crimes:

i. Under 404(a)(1), alleged victim’s character IS admissible by accused.

1. Under 412, in sex cases, alleged victim’s sexual character is NOT admissible

ii. Under 404(b), accused’s past crimes/acts are NOT admissible to show character to act

1. and under 608(b), specific bad acts NOT admissible on direct

2. and under 609, prior convictions are admissible subject to balancing tests.

3. Under 413-15, in sex cases, accused’s similar past sex acts/crimes ARE admissible 

b. R.412—victim’s sexual character
i. (a) inadmissible: evidence of (1) victim’s sexual behavior, (2) victim’s sexual predisposition

ii. (b) exceptions: 

1. (1) criminal case: 

a. (A) instances of behavior to show alternate source of semen, [Kobe]

b. (B) instances of behavior with accused to show consent, 

c. (C) constitutional rights (e.g., compulsory process, confrontation, DP)

2. (2) civil case:

a. Sexual behavior admissible under reverse 403 (prob value >> prej)
b. Victim must open door to her sexual character

iii. (c) procedure:  motion + notice + in camera hearing

c. R.413—similar sexual assaults by accused
i. In criminal sexual assault case, evidence of other sexual assaults is admissible

ii. *These rules do NOT require a conviction!

iii. *These rules are not bound by hearsay! (the evidence is simply “admissible”)
d. R.414—similar sexual molestation by accused
i. [Same as above]

e. R.415—similar assault or molestation by accused in civil case 

i. [Civil counterpart to above 2 rules]

12. HEARSAY 
a. R.801—definitions 

i. (a) statement = assertion—whether oral, written, or conduct

1. silence can imply assertion

2. conduct can be non-assertive, but is often an assertion of some fact

ii. (b) declarant = person who makes a statement

1. animals, computers, machines DON’T make statements ( never hearsay!

iii. (c) hearsay = out of court statement offered for the truth of the matter. 

1. [out of court means “not at this trial”]

2. Examples:  NOT for truth of the matter: 

a. verbal acts, e.g., K formation (“I accept”); marriage (“I do”)

b. verbal parts of acts, e.g., “Sure I can loan you $20,” while giving $20
c. manifestation of awareness, e.g., statements demonstrating knowledge, or demonstrating basis for belief (e.g., reason to believe he’s going to kill you)
d. claim/defense depends on awareness

e. state of mind, (even if for truth of the matter, in under 803(3))
f. impeachment (see 801(d)(1))
g. opinion surveys (shows state of mind)
iv. (d) exclusions [see below]

b. R.802—rule: hearsay is not admissible.
c. R.805—hearsay within hearsay requires exception for each level of hearsay

d. Crawford v. Washington—testimonial evidence must be subject to x-ex

i. Interrogation is testimonial because it involved Q&A.

ii. Testimonial hearsay will fail Crawford, even if there is a hearsay exception.
iii. But, may not apply to dying declarations (left undecided)

13. Definitional Exclusions 

a. *basically, your prior statements used against you are “not hearsay” (& ID of you)
b. R.801(d)—non-hearsay statements, by definition

i. (1) prior statements by W
1. (A) prior inconsistent statements (if prev statement under oath & subj to perjury)
2. (B) prior consistent statements to rebut charge of recent fabrication

3. (C) prior identification made after perceiving
ii. (2) admission by party-opponent—statement is offered against a party and is:

1. (A) party’s own statement

2. (B) adopted statement

3. (C) authorized statement

a. Internally-authorized statement is authorized externally for hearsay purposes.
4. (D) agent’s statement, if within the scope & duration of the agency

a. May be limited to, e.g., time on the clock.

5. (E) co-conspirator’s statement, if during & in furtherance of conspiracy

a. All conspirators are seen to have adopted every other’s statement

b. “in furtherance of” can be argued creatively

6. *content of statements can be considered in determining authority/agency/conspiracy for (C)-(E), but are NOT sufficient alone.

14. Exceptions
a. R.803—declarant’s availability n/a
(1) Present sense impression  [describe event while perceiv or immediately after]
(2) Excited utterance

(3) Then existing ment, emot, phys cond

(4) Purposes of med diag treatment

(5) Recorded Recollection (v. Present Recollection Refreshed 612)

(6) Records of Regularly Conducted Activity (hospital records)
(7) Absence of entry

(8) Public Records and Reports

(9) Learned Treatises (803(18))

(10) Conviction (803(22))
b. R.804—requires declarant’s unavailability
i. (a) “unavailability”
1. (1) privilege, (2) refusal to testify, (3) lack of memory, (4) death/illness, (5) reasonably un-attainable

2. *procurement of unavailability is NOT allowed.

ii. (b) exceptions

1. (1) former testimony
a. Includes hearings, depositions

b. Party against whom T is offered (or predecessor in interest) must have had opportunity and similar motive to develop T by direct & x-ex in prior case.

2. (2) dying declaration

a. Only for civil or homicide case

b. Declarant must believe he’s dying, but not necessarily actually die.

c. Re: causes/circumstances of impending death.

3. (3) statements against interest

a. Civil, criminal, economic!!! 

b. Only if “so far” against interests as to indicate trustworthiness (discretion)
c. Requires corroboration where W is taking the blame for D’s crime.

4. (4) statements of family history
a. (A) re: declarant’s own history, even w/o personal knowledge

b. (B) re: declarant’s relative or intimates history, w/ reason for accurate info.

5. (5) see R.807

6. (6) forefeiture by wrongdoing

a. Statement against a party showing that they procured unavailability. 104a/b
b. No hearsay bar 

c. R.806—impeaching hearsay speaker
i. Declarant’s credibility can be attacked if statement admitted

ii. Declarant’s prior inconsistent statement can be admitted even if he has no opportunity to deny or explain (compare R. 613(b))

iii. If declarant testifies (under 803 exception), he is subject to x-ex

d. R.807—residual exception (catchall)
i. Court has discretion to admit other hearsay IF (all):
1. (*) guarantees of trustworthiness

2. (A) re: material fact

3. (B) more probative than other forms of evidence on the matter

4. (C) in the interest of justice

5. (*) requires detailed notice to opponent

ii. Near-misses of listed exceptions

1. merely close, but not quite ( out (“drafters considered, and excluded”)

2. close, but not quite, under multiple exceptions ( probably in

3. close, but not quite, with additional measures of trustworthiness ( probably in

15. PRIVILEGE *protects communications in important relationships.

a. R.501—common law rules apply in federal court; but state privilege law applies to state law issues.

16. Attorney-Client Privilege, and Related Doctrines
a. Elements
i. (1) attorney.  

1. determined by client’s belief ( may include unlicensed & fake attorneys 

2. includes lawyer’s representatives (i.e., legal support staff)

ii. (2) client.

1. includes prospective clients, up to the point where att’y rejects them

iii. (3) confidential communication 

1. between client & lawyer (or between representatives)

2. intent to be confidential, & reasonable expectation of privacy 

3. acts can be communicative; silence may also?

4. NOT, e.g., client ID or fee arrangement, BUT,
a. Bagman (client ID confidentiality ok where client trying to do the right thing by paying back taxes)
b. Whistleblowers (client ID confidentiality necessary)

iv.  (4)  for purposes of obtaining legal services 

1. no privilege simply because you told a lawyer

2. can’t piggyback att’y-client when att’y is providing non-legal (e.g., business) svcs.
v. (5) client’s privilege
b. Exceptions
i.  (1) in furtherance of crime/fraud.  statements about:

1. past crimes ( privileged

2. future crimes ( not privileged

3. cover-up of past crime ( usually privileged, 

a. unless att’y makes it harder for police; neutral actions more acceptable?
4. cover-up of ongoing crime ( may not be privileged

ii. (2) claimants through same deceased client

1.  where 2 people both sue through dead guy (T&E)

iii. (3) breach of duty by lawyer or client [e.g., failure to pay fees, malpractice]
iv. (4) document attested by lawyer

v. (5) joint clients [no privilege with respect to the other client]
c. Corporate Clients

i. Does not apply to individuals that no longer work for the company.

1. ( ee’s, and especially executives, should have their own lawyers

ii. Upjohn—corporation’s privilege extends to communications by individuals IF:

1. (1) for legal advice, (2) disclosure w/i corporate policy or at behest of high-level executive, (3) intent for confidentiality should be known to e’ee, (4) in-house disclosure should be limited, (5) communication should relate to ee’s business duties.
d. Physical Objects & Preexisting Documents

i. NEITHER privileged NOR work product

1. tax records are not privileged

2. bloody knife is not privileged 

a. [& lawyers can’t possess instruments or proceeds of crime]
ii. But, act of handing them to att’y is communicative, so that is privileged.

iii. And, documents prepared for legal services are communications, privileged.

e. Waiver
i. Waiver is all-or-nothing; NO selective waiver

f. Client Confidences Ethical Rule
i. Protects even public information that the att’y has

ii. Protects confidences outside legal context (privilege only applies to legal setting)

g. Work Product 
i. (1) raw data:  protected unless other can show:

1. (a) substantial need

2. (b) can be supplied w/o undue hardship

ii. (2) mental impressions:  protected unless w/i one of the exceptions to att’y-client privilege

17. Medical Privileges 
a. Physician-Patient 

i. Waived by placing health at issue

1. E.g., in personal injury suit, you can’t claim privilege to prevent your doctor testifying against you

b. Psychotherapist-Patient Privilege  

i. What qualifies a person as a psychotherapist?

1. (1) Ph.D., (2) M.S.W + license, (3) Under Ph.D’s supervision (maybe)
18. Spousal Privileges 
	
	(1) Adverse testimony

	(2) Marital communications

	Scope
	Any damaging testimony
	Only confidential communications 

	Holder 
	Testifying spouse’s privilege
	Both spouse’s privilege

	Forum
	Criminal cases
	Any legal setting

	Divorce
	No more privilege
	Privilege endures


19. Government Privileges 

a. Executive Privilege 

i. *President’s privilege only
ii. Protects: *confidential communications, *w/ President, OR w/ advisors whose statements will for basis for President’s policy
b. State Secrets 

i. *Department Heads’ privilege

ii. Protects: *state secrets

c. FOIA Exemptions
i. 9 privileges, despite FOIA right to information

1. deliberative process—like executive privilege, but extends to lower decision-makers’ decisions

2. law enforcement—protects ongoing investigations

d. Informant Identity 

i. Protects: *confidential informant ID

ii. Exceptions—no privilege if: 

1. (1) informant testifies, (2) reason to believe informant has exculpatory information, (3) reason to believe informant has info relevant to warrant validity.

20. EXPERT TESTIMONY
a. R.701—lay opinion ok if (a) rationally based, (b) helpful, (c) no need for specialized knowledge

b. R.702—expert testimony
i. Qualified expert can give opinion:  

1. IF scientific/technical/specialized knowledge will assist trier of fact, and

2. IF:  
a. (1) based on sufficient facts & data

b. (2) product of reliable principles & methods (see Daubert)

c. (3) reliably applied

ii. Daubert factors for admissibility of principles & methods:

1. (1) Testable?  Tested?
2. (2) Peer reviewed?  Published? 

3. (3) Rate of error? 

4. (4) Generally accepted? 

5. [5] Was opinion formed for purposes of litigation?
c. R.703—bases of expert opinion

i. Expert can basically rely on any underlying facts or data, if reasonable.

ii. Such facts need not be admissible (e.g., can rely on hearsay, etc…)
1. Inadmissible facts stay inadmissible

2. but, they are admissible if probative >> prejudice (reverse 403)

d. R.704—opinion on ultimate issue
i. (a) opinion as to ultimate issue (e.g., “I think he was negligent”) is admissible
1. BUT, it may fail R.702, because it will not assist trier of fact

ii. (b) in criminal trial, opinion as to element of mental state is NOT admissible 
e. R.705—disclosure of underlying facts/ data

i. Expert not required to disclose up front, but underlying data can be inquired into on x-ex.
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