Mode and Order of Presentation of Evidence

I. Intro
· More evidence doesn’t increase fairness. We trust juries because we have rules of evidence

· FRE promulgated in 1975

How evidence issue arises:

· Party objects

· Party anticipates an objection & seeks a ruling

· Judge is worried about plain error

Motion for acquittal is like motion for JMOL. 

Prosecution goes first; so does 

•611 
–(a) Judge Controls Mode and Order of Proof

•Make Evidence Effective to Find Truth

•Avoid Needless Consumption of Time

•Protect Witnesses from Harassment; Embarrassment

a. Common Sense Objections – mostly based on R 403

i. Narrative: Made in response to a Q that is broad, general or indefinite in scope
ii. Nonresponsive- only person questioning can make this objection: Made in response to an A that includes more info than asked for
iii. Assumes fact not in evidence: Made in response to Q’s that assert facts that have not yet been established at trial.
iv. Compound: Made in response to a Q that requires multiple answers.
v. Ambiguous or confusing: Made in response to a Q that is not reasonably clear and specific.
vi. Asked and answered: Made in response to a Q that asks a repetitive question
vii. Cumulative: Made when several witnesses are called to testify on the same issue or when numerous similar exhibits are introduced.
viii. Misstates the evidence: Made when the interrogator inaccurately describes evidence or draws inferences that are for the jury to make
ix. Argumentative: Usually made in response to rhetorical questions that attempt to assert the interrogator’s meaning or testimony
x. Badgering the witness: Made when interrogator is attempting to unfairly intimidate the witness
II. Control by the Court

a. Purpose and Construction of FR: FR 102: rules construed to secure

i. Fairness

ii. Elimination of unjustifiable expense and delay

iii. Promotion of growth of the law to the end that truth may be ascertained and proceedings justly determined

b. Relevant Evidence Can be Excluded: FR 403: although relevant, evidence can be excluded if probative value is substantially outweighed by

i. Unfair prejudice

ii. Confusion of the issues

iii. Misleading the jury

iv. Considerations of undue delay, waste of time or cumulative evidence

c. Judge Has Control over Trials: FR 611(a)
i. To make it effective for ascertainment of truth

ii. Avoid needless consumption of time

iii. Protect witness from harassment or undue embarrassment

d. Examples of J control

i. Reeves ( Judge may impose reasonable time limits on trials, unless act limits that ability. E.g. limiting cross-examination of a particular witness because wouldn’t be helpful 
III. Form of Questions to Witnesses 611(c)
· No leading on direct because assume lawyer has prepped their witness and better to have jury hear the witness testify than the lawyer

a. leading ok on direct for hostile witness/adverse party

b. Leading on direct ok (questions that suggest the answer) when: 
i. necessary to develop the witness’ testimony; 

1. preliminary matters not of material importance to case

2. trouble communicating

3. recollection has been exhausted

ii. when a party calls a hostile witness, adverse party, witness identified with an adverse party

1. refuses to answer questions, consistently hedges answers, acts surly

a. merely stating that you agree with other side’s case is not enough to be declared a hostile witness (Johnson p.13)

iii. Witness identified with an adverse party

1. when employed by Δ

2. somtiems even Δ’s girlfriend

*** court has discretion in allowing leading questions here (Rodriguez)

c. Borderline leading

i. Was the man tall? Was his hair dark? When you saw the gun, were you scared?

ii. Not leading: how tall was the man?

d. Cross: generally may lead except

i. Friendly witness. McKenna situation. 6th A gives opportunity to use leading ? on cross- not the right.

e. Trial judges have wide discretion to permit leading

IV. Scope of Cross 611(b):
· Scope limited because don’t want other side to confuse the issues

a. governed by direct & matters going to credibility, enormous judicial discretion

i. Segal ( scope is to subject matter and not to specific exhibits, where cross could reach tapes not actually played on direct

b. RE-cross

i. Riggi ( allowed to re-cross when new matter is brought up on re-direct

c. Other side can call up the hostile witness and ask questions having nothing to do with first direct.
d. Judge can allow to go outside to save time
i. Don’t lead on these questions
Objections and Offers of Proof

I. Rulings on Evidence: FR 103

a. For appellate court to find error, evidence must’ve been admitted/excluded that effected a substantial right of a party and 

i. Timely & specific objection/motion to strike OR

ii. If ruling is one excluding evidence substance of the evidence is made known to the ct

( once on record you do not have to renew this motion

b. Ct may add any further statement with regards to the evidence for the record

c. Also plain error

II. Contemporaneous Objection

a. Remember, if court sustains an objection, make an offer of proof

b. Motion in limine
i. Gives judges time to rule, doesn’t interrupt trial, avoid surprise don’t make it too early because judges may ignore?, if made w/sjment, may dispose of case
c. Pre-trial objections

i. Luce ( Trial judge rules can impeach df w/prior crime, so df doesn’t testify, appellate ct rules df cannot appeal trial judge’s decision because never testified. 

1. If pre-trail objection is conditioned upon an event happening during trial that event must happen in order to preserve an appeal

d. Timely (As soon as possible)

i. Objections to questions precede answer

ii. Objections to answers prompt and go w/motion to strike 

iii. Evans ( where motion was made next day at the conclusion of the witness interrogation where trial judge was interrogating witness in skeptical tone.

e. Stricken testimony Mueller says not harmful error for judge to forget to instruct jury to disregard stricken testimony.

f. How J hear objections

i. Highly inflammatory args should be heard outside jury presence

ii. Objections are usually in short phrases

III. Correct & Specific Objection

a. Cannot raise new grounds for objection on appeal

b. Appellate court may affirm lower court’s ruling on alternate grounds

i. However, sometimes must remand for new findings, e.g. if new grounds are hearsay

c. Plain error doctrine: affected substantial rights of a party, party failed to object. To find it: (from Olano)

i. Affect outcome of the case

ii. Error 

1. Error must be plain: clear and obvious

a. permissive rule: plain error doesn’t mandate reversal

? Is this true?

d. Harmless error doctrine: 

i. Chapman ( constitutional error cannot be called harmless unless ct is satisfied beyond a reasonable doubt that error did not effect the verdict

1. variety of tests for harmlessness

a. Some ct use a lower standard for harmless error in civil than criminal

e. What courts consider when reviewing error:

i. cumulative on a point

ii. trial ct gave timely and effective curative instructions

iii. whether erroneously admitted evidence was relied upon by counsel in argument

iv. whether error was discrete or pervasive

v. whether evidence though improperly admitted for one purpose was properly admitted for another

vi. whether the error was made in lengthy or short trial

f. Why not rely on plain error: Malpractice. More deference to trial court on appeal. Permissive doctrine – errors must substantially affect fairness, integrity, or public reputation of judicial proceedings

IV. Offer of Proof

a. Ways offer of proof can be made

i. By counsel’s proffer

ii. In writing

1. their own

2. by a witness

iii. by citation to deposition

iv. In Q&A form

*** Ct retains discretion as to how offers are made***


Need not be explicit. Flexible approach. Where interrupted by J, informed as to what counsel intends to show by the evidence and why it should be admitted.

b. On Cross

i. There isn’t the same standard for a cross-examiner since he may/may not know how the witness will be answering.

V. Judge makings rulings according to 104

a. All rulings are made under 104(a) or (b)

b. R 104(a) Admissibility. J is the fact finder – includes (subject to (b)):

i. Qualification of person to be a witness

ii. Existence of privilege

iii. Admissibility of evidence

● Preponderance of evidence standard is used

● Judge can consider anything in his ruling other than privileged material

*  Burden is on party claiming benefit

c. R 104(b) Conditional relevance (see section below)

i. 1008: jury decides when issue is

1. whether an asserted writing ever existed

2. which writing, etc. is the original

3. other evidence of contents correctly reflects contents

d. R 104(c) hearings on admissibility of confessions shall be conducted away from jury. Other hearings may also be conducted in this way as justice so requires or when accused is a witness and so requests

● J can permit witness to testify before deciding whether to strike

e. R 104(d) when criminal Δ testifies as to preliminary issues that doesn’t open him up to cross on other issues in case. Can only be crossed as to the foundation testimony.

f. R 104(e) this rule doesn’t limit any evidence relevant to weight and/or credibility.

Competency

I. Status

a. General Rule of Competency 601

i. Competent to be a witness unless said otherwise in these rules

ii. In civil actions competency is determined by state law IF state law governs the decision of a claim or defense.

iii. Competency issues decided under R 104(a)

1. Bedone ( prior inconsistent statements go to credibility, not competence

b. What effects Competence?

i. Atty cannot testify under Professional rules of conduct 

ii. Hyson ( Being on drugs while testifying will effect competence (where witnesses second day of testimony was stricken). However, in another case opposing counsel simply mentioned that witness has taken drugs on the stand and it was left to jury to determine credibility. 

c. State vs. Fed Rules

i. Dead Man’s statutes: state rules prohibiting an interested party from testifying about communications w/decedent, when testimony is with his interest and against interest of estate of decedent. FR has no Dead Man’s provision (allow testimony in. It’s about credibility, not competence, and this prohibition can prevent true claims).

d. Competency of Juror as Witness: 606

i. (a) obv., juror can’t testify at trial 

ii. (b) Inquiry into validity of verdict/indictment: may not testify as to deliberations or any mental processes behind the verdict. Can testify to: 

1. extraneous prejudicial info improperly brought to the jury’s attention 

2. whether outside influence 

3. Herrero ( whether there was review of docs not admitted into evidence

4. Tanner ( SCt held that drug use in jury room was no more of an outside influence than lack of sleep etc so judgment stands. (should have made arg that jurors were committing felonies)

iii. Outside influence e.g.s: reading newspapers, bribes, unauthorized juror experiments (e.g. ballistics experiment on weekend), review of docs not in evidence, bailiff comments

iv. Not outside influence (pg 63):

1. pressure from other jurors

2. evidence that jurors ignored instructions (jury deliberations)

3. impermissible discussion about possibility one party was insured

4. sleep

5. inattentive

v. Lying during voir dire – grounds for mistrial, but courts are very hesitant

1. Jurors can testify to events, not influence on verdict

vi. Jury reported was the result of a mistake in entering the verdict on a verdict form. E.g. diff #

1. Can’t ask if jurors were operating under a misunderstanding of instructions

e. Competency of a Judge as a Witness: 605

i. Neither J nor clerk can testify (e.g. walked by site)

f. Children

i. Capps ( J determines competency of child to testify
ii. A witness is considered competent unless proven otherwise based on states statutes: ages range from 10-12 (14 was CL).
1. (Even if incompetent, child’s out-of-court statements may be admitted)
g. Those previously declared incompetent

i. About ability, not status. Presumptively capable.
ii. Lightly ( even when a person deemed “insane” they are OK to testify if the meet the four req

1. understand oath, ability to perceive, remember and communicate (see a-d below)
iii. Sinclair ( if a mental patient is called to testify and the testimony is crucial then the court may be found in error if they do not hold a competency hearing.

II. Foundational Competence

a. The Oath: 603

i. Before testifying every witness shall be required to declare that they will testify truthfully under oath or affirmation

ii. Form of Oath

1. Ferguson ( no particular form of the oath is required; a state alternative will work (where J prevented witness from testifying b/c wouldn’t take “normal” oath – was overturned) 

iii. Children & the oath

1. Ayers ( understanding of exact words of oath are not necessary, just general understanding of obligation is enough.

b. Perception: 602

i. evidence to prove personal knowledge may, but not need to, consist of witness’ own testimony

ii. J evaluates under R 104(b): only not allowed where no reasonable jury could conclude that witness had personal knowl

iii. Personal knowledge:

1. generally a witness’ claim of knowledge is sufficient. 

2. Cannot testify to what was in another’s mind

3. Lemire ( agent who had knowledge of the materials used to prep the chart had enough personal knowledge to present the chart.

review

4. Maylie ( witness does not have to be 100% certain of facts (where a doctor was not 100% sure he was at the surgery but was pretty sure)

5. slight opportunity for observation is enough

c. Recollection

i. Writing Used to Refresh Memory: 612. If witness uses a writing to refresh his memory for the purposes of testifying either 

1. while testifying; or 

2. before testifying

ii. Adverse party can (no matter what where witness uses it on stand; discretionary if W uses it beforehand)

1. have access to writing

2. introduce into evidence the portions of the writing that the witness is relying upon (to show that witness really lacks a present memory)

3. Privileged document: adverse party still has right to view it so priv may be lost, most ct also consider using this type of doc prior to testimony waives the priv

a. In criminal case where prosecution chooses not to comply, J must strike testimony or declare a mistrial. J can do whatever in civil trial.

b. J excises irrelevant passages in camera

c. Refreshing = preparing

4. Procedure


a. Witness appears to have memory problem

b. Counsel asks if document X would refresh recollection

c. Show witness doc, reviews silently, ask whether memory is refreshed

i. If yes, witness testifies

d. Opposing counsel may  introduce doc to show witness is reading, not remembering
iii. Anything can refresh

Is this called present memory recollected?

d. past recollection recorded— 
i. record was made/adopted by witness 
1. Where adopted, may need person who wrote it to testify for foundation.

ii. when she had recollection (matter was fresh in mind)
iii. can presently vouch that record was accurate when made
iv. Hearsay exception 803(5) memo/record, above three factors, can read into evidence but not itseld be receiver as an exhibit unless offered by an adverse party. 
1. Hanson ( pre-litigation is not ‘fresh’ in witness’ memory; however, in Senak ct admitted a doc that was 3 years after event.

2. Must show memory impairment; memory need not be completely gone.

Didn’t assign in reading:
v. Hypnotism & other methods of recollection

1. Zayas (witness besides Δ may not offer testimony that is enhanced through hypnosis

2. 3 approaches to hypnotism

a. per se admissibility: credibility of witness is up to jury

b. up to J to determine whether procedural safeguards were applied

c. per se inadmissibility: SCt said this cannot apply to Δ in Rock
3. Borwick ( factors to consider when deciding whether to allow hypnotically-refreshed testimony:

a. Whether used specifically to refresh recollection or as part of therapy (latter is more reliable)

b. Whether witness was subj to suggestion

c. Whether a record of the session was kept

d. Whether the hypnotist is suff qualified

e. Whether corroborating evidence exists.
e. Communication

i. Interpreters: 604

1. an interpreter must swear that their translation is true and accurate

2. also subject to provision of expert

a. must be able to prove interpretation method

i. e.g. compare to another speaker of the language

ii. Watson housekeeper as sole translator in world of stroke victim incompetent

Relevance

I. Intro

a. Definition 401:

i.  any tendency to make the existence of 

ii. any fact that is of consequence to the determination of the action 

iii. more or less probable probable than it would be without the evidence.

1. It must relate to the issues and shed some light on those issues

b. Note: common law, material = of consequence to action, relevant = more or less probable

c. Relevant Evidence Generally Admissible: FR 402

i. Al relevant evidence is admissible except as otherwise provided by

1. constitution

2. act of congress

3. FR of evidence

4. by other rules prescribed by the SCt pursuant to statutory authority

ii. Irrelevant evidence is never admissible

1. MUST OBJECT

d. Exclusion of relevant evidence: 403

i. Relevant evidence may be excluded is its probative value is substantially outweighed by the danger of

1. unfair prejudice

2. confusion of the issues, misleading the jury

3. undue delay, waste of time, needless presentation of cumulative evidence

ii. Note: Lowery – state bar rules don’t determine what to exclude, where lower ct excluded government witness because he was offered leniency to testify

1. although state law may apply in civil cases where state law provides rule of decision

e. Direct vs. Circumstantial Evidence

i. Direct ( if believed proves a point

1. E.g. seeing df shoot victim, but from a while a way. Not necessarily better than circumstancial

ii. Circumstantial evidence requires inferences

1. See Df w/smoking gun standing over victim

f. Any Tendency

i. Need not directly prove the fact; just make it more or less probable

ii. If evidence is too far remote in time it may be excluded

iii. Jury can infer from failure to introduce evidence that evidence would be unfavorable

g. Conditional relevance: 104(b)

i. Where relevancy of evidence depends upon proving another fact. 2 options:

1. require proof up front.

2. admit, if can’t connect later, strike testimony or declare mis-trial

3. preponderance of evidence standard for fulfilling the cond

a. E.g. cousin has shotgun. Relevant where evidence exists pointing that df knew cousin and df shot victim

ii. 4 examples:

1. Fact B needed to make fact A relevant

2. Personal knowledge 602

3. Authentication 901

4. Rule 1008 (see offers of proof section above, jury decides whether K is a forgery, etc.)

a. Otherwise, judge determines whether evidence is admissible, witness is qualified to testify, a privilege exists etc. (104a)

h. E.g. of irrelevance: DEA agent speaking about general investigation techniques employed by DEA. 

II. Rule 403 Balancing 

a. source for common sense objections like asked and answered. See above.
b. Probative value

i. McQueeney ( Evidence of prosecutorial misconduct and subornation of perjury probative because show’s weakness of prosecutor’s case.

ii. Blinzer ( where party destroyed a doc, admit this where the party had notice of potential c/a and doc’s potential relevance. HOWEVER, harder in crim case (Hinkle)

What?

c. Prejudicial

i. Shymanovitz ( Π read into admission many stories from some XXX magazines found around Δ house – he was charged w/ sex abuse of young boys. 

1. Not relevant b/c did not go to an element of the crime.

2. Even if relevant too prejudicial b/c trying to show evid of homosexuality which is usually too prejudicial. 

? How is Curtin squared with Shymanovitz? Also, cannot find Curtin in casebook!

ii. Prejudice means evidence would lead jury to make an emotional/irrational decision or would judge df on something that isn’t a crime.

d. General limitations

i. exclude rarely

ii. Credibility questions are for the fact-finder

iii. Balancing MUST be conducted: should be done on record

iv. Prejudice MUST be properly analyzed

e. Prejudice not a proper objection in bench trial

III. Common Applications of the Balancing Test

a. Conduct imply consciousness of guilt, which implies guilt:
i. where a ( flees prosecution, bribes a juror, threatens a witness, kills a witness, or gives a false exculpatory story, this evidence is normally relevant to (’s consciousness of guilt.

1. Judge determines by himself whether these things happened by preponderance of evidence. 

2. probative value is diminished by a plausible alternative explanation for (’s conduct

b. Where evidence of Poverty or Wealth ok

i. punitive damages 

ii. Criminal accused of robbery suddenly has maaaad cash

c. Similar Occurrences

i. Experiment to demonstrate a general principle need not be same cond of actual accident. 

ii. Recreation of accident requires substantial similarity

1. If experiment is really similar, then it becomes recreation, not explanation

a. Explanatory that’s different more likely to be let in

iii. Good to prove notice

iv. Oskey Gas ( can look to previous dealings b/t companies to construe K.

v. Comparable property sales are good evidence of value.

vi. Raysor ( litigiousness generally too prejudicial. Allow in if made prior fraudulent claims. 

improve

d. Gruesome Pictures

i. autopsy photos simply inflammatory. Showed what doctor did, not injury

1. this is a rare case; usually autopsy pics are allowed in

e. Implicating Another

i. McVeigh ( J excluded evidence of alternate perps b/c speculative and other case doesn’t weaken evidence against McVeigh?

ii. Woods ( evidence of another’s motive is not admissible unless that person committed acts towards the crime, proof that connect other person to the crime
Below done by self w/book and power. Compare to outline
IV. Evidentiary Alternatives and Stipulations

a. Old Chief (SCt) (
i. Facts: 
1. Current charge of felon in possession
2. previous conviction for assault
a. Df wants to stipulate because it’s prejudicial
ii. Discussion
1. No item of evidence is an island. Judges must evaluate each piece of evidence in light of the other evidence that’s available.

2. But rare that a piece of evidence is only offered for one point

a. Stipulations rarely required. Narratives have power.

V. 407 Subsequent Remedial Measures

a. Legit purposes
: impeachment, ownership, control, or feasibility of precautionary measures

i. Rationale: otherwise, would discourage remedial measures. Questionable relevance, confuse jury

1. Includes changes in design, policy, or firing an employee

a. E.g. sending a letter telling consumers not to over torque their prosthetic limb

2. D witness should avoid saying “greatest, safest, etc.” to avoid opening door

ii. 3rd parties’ measures generally allowed in (but could be irrelevant or prejudicial)

VI. 408 Compromise and offers to compromise (note, amended as of Dec 2006. See pg 12 of supplement)
a. furnishing/accepting, offering, or promising to furnish/accept AND

b. Conduct/statements during negotiations

i. Inadmissible to show liability or damages

ii. Admissible to show bias, prejudice of a witness (e.g. a witness signing K releasing liability for money), negativing a contention of undue delay, notice (e.g. city on notice of aggressive behavior of cops)

iii. Admissible in criminal case from prior dispute w/gov regulatory, investigative, or enforcement agency

1. Perp could expect this, no surprise

iv. Cannot be waived unilaterally

1. Would show other side negotiated

2. Might force lawyers to testify and disqualify selves

c. Note: otherwise discoverable evidence still discoverable

d. Purpose: to encourage compromise

i. E.g. Alpex, can’t introduce unsolicited letters to settle

ii. Can’t introduce to impeach

VII. 409 Paying medical expenses, etc.

a. Furnishing/offering medical expenses inadmissible

i. Encourages generosity

ii. Note: statements admitting fault are admissible

1. so 409 is less protective than 408

VIII. 410 Inadmissibility of pleas


a. pleading guilty later withdrawn, nolo plea, rule 11 proceeding, statement regarding negotiations of this stuff. Includes anyone who’s in the discussions. Can’t use for impeachment. 

i. Note: can use if did plead guilty

b. Exceptions: rule of completeness, perjury prosecution

c. Can waive. Many prosecutors force dfs to sign away these rights in advance of any negotiations

i. Rationale: can sign away all of rights w/guilty pleas, everyone will still plead guilty (judge can give you less than mandatory minimum only w/prosecutor’s request). Today, used both on cross and case-in-chief

d. Note: confession to an amigo is different

e. Split on pleas to non-prosecutors

IX. 411 Evidence of Insurance

a. Inadmissible to prove negligence or liability. (most accidents caused by the uninsured

b. Admissible for agency/ownership/control, bias or prejudice of a witness (e.g. insurance investigators)

X. Character Evidence 404 (for substantive purposes, form of circumstantial evidence. Propensity.)

a. 404a Inadmissible to show someone’s nature, a particular trait, like reckless, careful, hot-tempered, peaceful, violent, etc. 

b. 404b Allow in for impeachment (no specific)

i. But see 609, allowing in specific crimes of 1+ years for impeachment purposes only)

c. 405b Allow for character in issue

i. Ok: specific instances, rep, opinion (defamation, negligent entrustment, entrapment (wasn’t predisposed), child custody) 

ii. rationale: not propensity. Character here isn’t trying to show is likely to have done something on specific occasion.

1. specific instances is dynamite evidence

d. Civil df or pl cannot introduce character

e. Criminal df can talk about his character or victim’s character 404a1&2. Character trait must be Pertinent. No specific! (6-3 no specific conversations either)

i. If talks about self, opens up self. If talks about victim, opens up both. Only on same character trait.

ii. homicide rule: df accuses victim of being first aggressor, prosecution can evidence peacefulness of victim

? Only direct witness can open this up? What about df’s cross?

f. Prior crime inadmissible to show character

g. 405 Cross-exam after character let in can go to specific instances. Rep and opinion always allowed in. Must be same trait that df opened up. Df controls scope (e.g. time period). J has discretion about whether it’s too remote

i. Must have good faith factual basis that 

1. specific incidents occurred AND

2. witness knew about (if opinion), or that community knew about (if rep). AND

3. Must be relevant to character trait.

a. Must object to all three

h. Rep = have you heard? Did you hear?

i. Opinion = same or did you know? (did you know requires more than murder)

j. 405 Where character is essential element of claim, allow in specific instances

k. Character not allowed in civil case unless character is at issue. (criminal is huge departure from norm, plus want to give crim every shot to be free)

· Prejudicial sobriquet, allow in when no other way to understand tapes

· Pertinent – cannot be too specific. Propensity for X crime, give impression is overall law abiding. Brugier, being a good father ok.

· Honesty – y for bribery and stealing, no for drug possession

· Truthfulness – no for assault, kidnapping, false imprisonment, carrying concealed weapons, abuse of incompetent prosecutions, robbery, burglary, theft

· Can’t ask guilt-assuming hypos

· Single response is enough to open the door to character

· Rationale: character can be prejudicial because judge on what deserve for other things, jury might not like the person. Generally, people act in response to each circumstance (e.g. even honest people steal when hungry)

· Lacking training or experience is different

· Many aliases = bad character. Can be admissible to prove identification in taped phone call for example

?Why do indictments have AKAs?

· Opening statement isn’t character

?Does that mean pros or df can talk about character in opening? Pros can’t rebut if df does? I guess it’s treated the same as anything else

· Cannot ask about current reputation, where crime occurred five years ago

l. 404b Prior crimes, wrongs admissible for 

i. motive, opportunity, intent, preparation, plan, knowledge, ID, absence of mistake or accident. Any purpose other than character

1. in criminal trial, gets advanced notice. No advanced notice in civil (but there, are better discovery rules)

a. rationale: so df can better prepare and so can obtain a pretrial in limine ruling on bad acts evidence

· Drug addiction wouldn’t be motive enough. Drug addiction + lack of financial means to support it would be

· E.g. prior coke dealings show knowledge of contents of bag, prior threats show intent to kill, prior prior fraudulent transaction to show knew what was going on, same crime before to show plan, gang membership to show motive (must kill in order to join), prior drug activity to show understands code, every kid dies in same way shows probability that wasn’t a mistake of care

· Can still introduce even though he was acquitted because different standard of truth. Arrest not enough.

· Standard of proof for prior act varies by state, e.g. preponderance, clear and convincing

· The test (pg 288):

· Evidence is offered for a proper (not-for-character) purpose

· Evidence must be relevant for that purpose

· 403 determination (whether potential unfair prejudice substantially outweighs the probative value. I.E. if it’s a toss-up, allow in.)

· + heinous, + similar, more likely jury will misuse for character

· Notice – df must request. Only general notice provided to protect witness names.

m. 406 Habit. Two part test:

i. Regular response to a certain repeated situation

1. Yes: non-volitional activity that occurs w/invariable regularity, reflexive and automatic. 

2. No: not extremely complicated involving lots of thought, activity that depends on others because circumstances are subject to too much variation

3. Like a fraction. compare # of times conduct occurred/# times didn’t. Most likely where proponent can provide multiple instances of specific, identical conduct over a short period of time

ii. Tied specifically to conduct in the case

· Distinguishing

· Character = generalied description of one’s disposition, e.g. honesty, temperance, peacefulness. 

· E.g. care = in all areas of life, family, business, driving, crossing the street

· Habit = more specific

· E.g. habit of going down a particular stairway two stairs at a time, alighting from railway cars while they are moving

· Much more probative than character. E.g. habit of wearing a seatbelt compared to safety-oriented person

· Company. Routine. Structured org, not loose-knit, ad hoc alliance of individuals (e.g. not freelance truckers)

n. 412 Sex offenses – evidence barred to show victim’s sexual predisposition or other sexual behavior, in civil or criminal, except

i. criminal, admissible:

1. proving someone else caused semen, injury, or other physical evidence

2. regarding victim and accused to prove consent or no consent

ii. civil:

1. for sexual behavior, balancing test, probative value must substantially outweigh danger of harm 

a. to victim

b. unfair prejudiced

c. toss up = exclude

2. victim’s rep only admissible if introduced by victim

iii. 14 days prior to trial specifically describing evidence, stating purpose. Conduct in camera hearing.

· Behavior includes activities of the mind such as fantasies or dreams, e.g. watchig porn

· Allow in prior false rape claims, goes to credibility

o. Defendant’s priors admit prior sexual assault (criminal 413), child molestation (criminal 414), (civil for both 415) for substance

i. give notice 15 days prior

ii. So prosecution is allowed to show propensity to commit sex crimes

1. rationale: sex crimes have unique difficulties of proof. No physical evidence tying df to crime & jury must make a credibility determination between victim and df. Sexual criminals have higher recidivism rate

Foundational Requirements/authentication 901

· Gaps in chain of custody go to weight, not admissibility

· Factors
· Importance of the evidence
· Likelihood it can be changed
· Extent to which probative value depends on unchanged condition
· Most important: between original seizure and testing

* Unique, unchangeable evidence needs no chain of custody

· Photos – need not have independent recollection of the scene.
· Photos and videotapes, need only say it’s a fair and accurate depiction. Sound recordings (pg 346):

· Capable of recording

· Operator could operate it

· Correct rendition

· No changes, additions, or deletions

· Recording has been preserved

· Speakers are ID’d

· No impermissible inducement

* Any participant to conversation can record. Agent who overhears can authenticate

· X-rays (901) requires testimony regarding acceptability of equipment and qualifications of technicians

· Can gain familiarity of phone voice before or after event

· Handwriting – familiarity must’ve been gained not for purposes of litigation. Genuine writing sample more likely if obtained prior to start of litigation

· Custodian of records need not appear in court. 

· 902 Self-authenticating = no evidence other than doc itself is needed, presumption that it’s admissible. E.g. coke bottle w/label. Let other side undermine it in front of the jury

· Made as part of regularly conducted activity, kept that way, at time of occurrence or by someone familiar w/occurrence. 

· Authentication doesn’t mean fact finder needs to accept it as valid.

· Proponent must demonstrate what evidence is and relate it to the case. Judge is screener

· Basic foundation questioning:
· Show witness what Has Been Marked for ID as Pl or Df’s Exhibit #.  

· Can you identify it?

· What is it?

· For Photos, also ask: “is it a Fair [or True] and Accurate Depiction of ?”
· Demonstrative evidence ok also

· Telephone – made to a number of a particular person or business where circumstances indicate (e.g. self-ID, e.g. related to business of the company)
· 903 subscribing witness need not testify. Has to do mostly w/wills.

Best Evidence 1001-1008
· 1002 To prove content of a writing, recording, etc., (not chattels) the original is required, except for

· 1003 Duplicate

· 1004 Original is lost/destroyed due to good faith

· Unobtainable

· In possession of opponent

· Not closely related to a controlling record

· 1006 summaries – originals or duplicates available to other party. Underlying evidence need be admissible but need not have been introduced

· Summaries of in court stuff allowed. Shouldn’t think it’s corroborative evidence. Must be fairly representative of underlying info

· 1007 – where have testimony or deposition of opposing party admitting to contents, or written admission, don’t need to account for what happened to the original

· 1008 Judge generally determines admissibility; jury determines when the issue is

· whether asserted writing ever existed

· Whether anything doc at trial is the original

· Whether other evidence of contents correctly reflects contents

· E.g. need original: deed to real estate, judgment from another court proceeding, establishing terms of a will, where substantively law requires it

· BE rule only triggered when trying to prove the contents of rules. Not when trying to prove its existence, execution, or delivery
· Photos, BE doesn’t apply because just demonstrative, picture illustrates testimony

· Except for obscenity where it’s to prove contents. Original includes negative

· X-rays, BE does apply, doesn’t illustrate but is the actual disputed thing

· Test:

· Writing or recording?

· Offered to prove the contents thereof?

· If duplicate, is there a genuine dispute about its authenticity?

· If no production, has party satisfied rule 1004

· More disputes on BE before copy machine was invented

· Generally, witness w/personal knowledge may testify even where there’s better BE
· Question is whether documents are disputed. E.g. don’t need certificate for being married or receipt for receiving $

· 1005 certified copy of public record is fine (see 902), so is testimony by a witness who’s seen both

Opinion Testimony
· 701 lay opinion

· Rationally based on perception of the witness AND

· Helful to a clear understanding of the witness’ testimony AND

· Not based on scientific, technical, or other specialized knowledge

· So parties don’t smuggle expert testimony through lay witnesses to avoid reporting in advance and rigorous scrutiny on witness’ qualifications. (e.g. a cop could be both lay and expert)

· 704 Opinion on ultimate issue

· Expert witness can’t testify regarding mental state or condition of criminal df. Expert cannot cast the thirteenth vote.

· Can give opinion in abstract. E.g. schizophrenics cannot tell right from wrong, nature of disease, typical effects

· Lay witnesses also cannot give legal conclusions. Can talk about whether was trying to kill, out of control, agreement w/others to sell coke

· Same person can sometimes give both expert and lay testimony

· Lay testimony = results from process of reasoning familiar in everyday life

· Expert testimony = results from a process of reasoning which can be mastered only by the specialists in the field

· 702 experts necessary where 

· sufficient facts/data

· reliable principles and methods

· principles/methods reliably to facts of the case

· This is so don’t need usual requirement of first-hand knowledge. 

· Helpful where deals w/an issue not of common knowledge to trier of fact

· Experts qualified by knowlege, skill, experience, training or edu. General qualifications are unimportant; must be w/respect to the issues being tried

· How specific? Consider whether other experts more specifically qualified and not employed by industry whose practices are being challenged. E.g. mechanical engineer good enough, don’t need baggage system expert

· 706 court can obtain its own expert. Unusual because adds a lot to the trial plus undue weight problem; j’s expert deserves no more credibility than other experts

· Daubert factors. Burden is on the proponent! Toss-up = exclude.

· Technique/theory can be/has been tested

· Subjected to peer review and publication

· Known/potential rate of error

· Existence/maintenance of standards and controls

· Generally accepted in the scientific community

· Can apply to non-scientific expert testimony (Kumho)

· Factors neither exclusive nor dispositive. Also consider: developed opinion expressly for purposes of testifying, unjustifiably extrapolated, accounted for obvious alternative explanations, as careful as would be in regular professional work, 

· Enormous discretion because can exclude expert’s theory and that ends the case

· Only binds federal courts

· Rejection of expert testimony is rare, and when rejected sometimes allow you to hire another, but hire two experts to testify just to be safe

· 703 expert can rely on facts that are inadmissible. Proponent can introduce those facts to help jury determine reliability of expert only where but probative value must substantially outweigh danger of prejudice (reverse 403)

· 705 expert can say opinion w/out introducing data

· Cross may explore facts and data. Opens the door.

· Can ask experts hypos

· Advocacy: don’t stipulate witness is an expert unless don’t plan on attacking expert’s opinions

· Expert can only testify as to what’s in their reports unless there’s supplementation

Hearsay Defined

I. FR 801 (Definitions)
i. Statement = 

1. oral/written assertion or

2. nonverbal conduct of a person that’s intended to be an assertion.

3. declarant = person who makes statement.

4. hearsay = 

a. statement 

b. not made by the declarant while testifying at the trial or hearing, 

c. offered to prove the truth of the matter asserted.

i. 802: Hearsay is inadmissible except as provided by these rules or by other rules prescribed by the Supreme Court or by Act of Congress.

1. Not hearsay: 801(d), 803, 804, 805, 807

b. Hearsay Concerns about the Declarant

i. Narrative - Misspeak? Comprehend?

ii. Sincerity - Honest, kidding or lying?

iii. Perception - see the event clearly?

iv. Memory – remember correctly?

1. Witness doesn’t know the answer to these questions


II. Declarant

a. Centonella ( bloodhound is not the declarant, the handler is so not hearsay when handler testifies to where bloodhound went. Just like microscope, radar gun

b. Yes: where probative force depends partly on declarant’s credibility 

c. Yes: human or human generated (e.g. computer print-out)

III. Truth of Matter Asserted

a. Independent Legal Significance

i. No: Oral K. terms just admitted to show there was a K. (Promissory note, will, lease, assignment)

1. Statements that create substantive rights and liabilities are not hearsay (effective or not as opposed to true or false)

ii. No: Slander and Perjury. Just showing inconsistency or showing statement was made.  

iii. No: Threats, fraud. E.g. fraud: doc offered to prove that the contents therein are false

iv. questions, orders, laws, etc.    

b. Notice – Statement offered for its effect on listener. Must show listener (D) should have known or did know of the statements.

i. State of mind of listener

1. Norwood ( Δ thought his behavior was legal where someone told him that credit card was theirs

2. Cantu ( allowed for entrapment defense

3. Police officers can testify about what they heard about Δ b/c not offered for truth but offered to show why they acted a certain way.

a. Perhaps irrelevant 

c. Other not-for truth purposes

i. US v. Wicks ( drug recipe found on Δ admitted b/c not offered for the purpose of whether recipe is try recipe for meth

ii. Enrique-Estrada ( drug ledgers admitted to show purpose of houses they were found in but not for contents of the ledger.

iii. Throne ( can admit list of numbers to show names were connected but not for truth of whether those were ppl’s numbers

iv. Pelster ( can’t base conclusions on papers that were not known to be true so his testimony was excluded.

IV. Statement

a. Assertive conduct

i. Stevenson ( officer asked wife what Δ was wearing on certain night. Wife responded by giving him a shirt. Hearsay!

ii. Pointing, nodding

b. Non-assertive conduct and words

i. Implied assertions

1. Zenni ( cops answered phones at house and all ppl calling were trying to place bets. This allowed to show that Δ was bookie and not for the truth of the statements of the callers. 

2. split: implied matters. Intention-based test. 

a. Had intent

i. “I didn’t tell them anything about you” Δ screams to friend as he was arrested ( implying friend’s involvement

ii. “He’s not coming home white you’re here” ( implying person lived there

b. No intent

i. “how ya doing Gato” ( not intent to identify that person as Gato, just saying hi

V. Out-of Court Statements of Declarants who Testify at Trial

a. Yes: Check ( testified what he said to runner & what runner said back, which in turn conveyed what runner was said to Δ and what Δ had said to runner. 

Hearsay Exclusions

I. 801(d)

a. They are exemptions, not exceptions. Concerns w/hearsay don’t apply.

II. Prior Statements by a Witness

Note that witness and declarant are same person in 801(d)(1)(A) –(C)

a. Inconsistent Statement, under oath, was subject to perjury. Trial, hearing or other proceeding, deposition. No opportunity for cross needed!

i. record is certain to be made, oath and perjury provide assurance of reliability, addresses problem of witness intimidation

ii. Other Proceeding

1. routine

2. conducted by a legal officer or under her supervision

3. a type that would lead a declarant to believe that the duty to tell the truth was the same, or nearly the same, as at a trial

4. Hearsay: Livingston ( sworn statements to postal inspectors 

a. 801 seems to contemplate situations in which an official verbatim record is routinely kept under legal authority

5. Hearsay:  Statement to investigator

a. Exception: Border patrol. That’s very similar to gr jury proceeding

iii. Trial judge decides what’s inconsistent

1. E.g.s: evasive answers, feigning lack of memory, silence, changes of position

iv. Has substantive value! Althought not sufficient as the sole proof of an allegation central to the litigation. Is given same weight as any trial evidence
?? But isn’t other evidence enough to convict?

v. If PIS not allowed under this rule may still be used to impeach as long as that is not the sole reason for calling the witness (See rule 613)

??Does this mean any prior inconsistent statement can be admitted?

b. Consistent Statements FR 801(d)(1)(B) 

1. Offered to rebut charge of recent fabrication/improper influence /motive

2. Prior statement must happen before motive arose

3. Trial J decides when motive arose

4. E.g. of implied charge of recent fabrication: asked if testifying to secure clemency. PCS made prior to arrest

5. Note: can be brought in through a different witness 

6. Note: PCS statements can also be used to rehabilitate a witness for credibility purposes but in that case they are not admitted substantively

c. Prior ID FR 801(d)(1)(C)

i. Can’t introduce until has been crossed on the subject. 
1. E.g. ID on police sketch (where sketch itself is admissible)

2. E.g. prior ID admitted even tho at trial witness couldn’t for sure ID Δ

III. Admissions By a Party 801(d)(2) 

a. Admission by party-opponents (not co-pl, unless cross claim). This is about responsibility, not reliability. The statement is offered against a party and is 

i. party’s own statement in either, an ind or representative capacity; OR

ii. adopted or believed in its truth

iii. authorized by the party to make a statement concerning the subj; OR

iv. statement by the party’s agent or servant concerning a matter w/in the scope of the agency or employment, made during the existence of the relationship; OR

v. a statement by a co-conspirator 

1. during the course and in furtherance of the conspiracy.

vi. Note: the contents not alone sufficient to establish the declarant’s authority. Although may go part of the way to establish that. 

No personal knowledge requirement




e.g “We had to let the old guy go”

b. Own Statement

i. Johnson ( There is no right to introduce beneficial admissions once admission against interest are admitted.

ii. Admissions are different than declaration against interest (exception to hearsay. See 804b3)

1. admission need not have been against interest, admitting anything, or incriminating when made
iii. Generally personal knowledge requirements do not apply to admissions

1. so guy who hadn’t actually seen event but had said something to his boss about the event – that statement was admissible

??

c. Adoptive Admissions (d)(2)(B)
i. party has manifested an adoption of belief in its truth

ii. By conduct or silence

1. Hoosier ( Δ was said to adopt statement when his girlfriend was telling friend all about sacks of money in their hotel and he didn’t deny anything (Δ was standing right there).

2. Silence is OK when

a. Accusation is made that a normal person would deny

b. Party heard the accusation

c. Party had opportunity to deny the accusation

d. Party remained silent

e. NOT OK after Miranda warnings

iii. What else is an adoption?

1. mere possession of documents is not enough to adopt their contents

a. but where there is more evidence to support adoption such as content corresponded w/ activities observed by police and contents corroborate by another doc of Δ then it is enough for adoption

2. lack of response to a letter doesn’t result in adoption of contents unless it was reasonable to assume that response for correction of contents was needed

3. declining to testify in front of gr jury doesn’t = adoption of prosecutor’s accusations

iv. Foundation Req

1. must show that party heard the statement and understood it

a. governed by R 104(b) (conditional relevancy rule)

d. Authorized Admissions (C) and Admissions by Agent (D) (w/in scope of employment)
i. FR 801(d)(2)(C)-(D)

1. The statement is offered against a party and is …(C) statement by a person authorized by the party to make a statement concerning the subj, OR(D) statement by the party’s agent or servant concerning a matter w/in the scope of the agency or employment, made during the existence of the relationship
2. Content of the statement shall be considered by isn’t alone sufficient to establish the declarant’s authority

3. No personal knowledge requirement. 
ii. Applying the Rule

1. Mahlandt ( wolf attacks child and keeper writes note to president that wolf attacked child. He is an agent of the co so can be used against the co. Also that wolf bit kid is said at bd meeting – this is admissible against company. The only thing admissible against keeper is his own statement (he didn’t authorize anyone)

a. Statement is admissible against co under (C)

i. By agent of co

b. Minutes of meeting are admissible under (D)

i. Concerning matter in scope of employment

2. Agent need not make statement to 3rd party to be admissible

3. An expert witness for one party cannot later be used in a different case against that party

a. Not an agent or employee of party

4. Need not have personal knowledge

iii. W/in scope of Employment or Agency

1. Hill ( w/in scope means w/in your regular duties. Testimony about reasons for firing was excluded b/c W took no part in firing process.

2. There must be at least some other independent proof of relationship besides just the statement.

a. Circumstantial evidence if OK

3. Relationship b/t 2 employee is enough if it is tantamount to a principal/agent relationship – one person answerable to the other

4. Trial J decides whether w/in scope. Preponderance standard.

iv. Atty & client: atty statements are admissible against client w/ these limitations

1. there must be a true inconsistency between the arguments

2. counsel’s statements must be the equivalent of testimonial statements by Δ

3. court should, after a hearing, determine by preponderance of evidence that prosecution seeks to draw fair inferences from the inconsistency and that an innocent explanation doesn’t exist.

e. Co-Conspirators

i. FR 801(d)(2)(E) (against a party)

1. (2) statement by a co-conspirator of a party during the course and in furtherance of the conspiracy

2. Contents of the statement alone are not sufficient to establish declarant’s authority

ii. Existence of Conspiracy

1. Bourjaily ( 

a. Preponderance standard

b. Contents of the challenged statement can be considered in R104(b) analysis (conditional relevance)

c. If a statement satisfies a firmly rooted hearsay exception it satisfies the confrontation clause.

2. Must be independent evidence of a conspiracy but must also consider the statement as part of the proof

3. Criminal charges of conspiracy

a. Acquittal of conspiracy not dispositive of admissibility of statements

b. Not necessary that gov charge conspiracy

4. What ind evidence if needed?

a. Must be fairly incriminating

i. Doesn’t like too innocent brother-sister conspiracy relationship as conspiracy ( at least reasonable suspicion needed

5.  J can make decision at pre-trial hearing or at trial subj to condition of showing the conspiracy

i. Often ask gov to provide summary of foundation evidence

iii. In Furtherance of Conspiracy

1. Broad Reading

2. Enough: Harris ( where one-accident stager’s convo w/ another about techniques was enough to be in furtherance of.

3. Not: idle chatter or finger pointing

4. Enough: keeping other co-conspirators appraised of what is going on count

5. Statements to a 3rd party about who owned the dugs and that they were going to be watching the deal, were enough (3rd party was agent wanting to buy the drugs)

a. Person to whom statements made doesn’t have to be a co-conspirator

i. Declarant and party against whom it’s being offered must be co-conspirators

6. No: statement to a cop

7. Yes: statement to undercover cop

8. End of the Conspiracy

a. Statement must be made while conspiracy is ongoing

b. Conspiracy over when its central criminal goal has been achieved or abandoned

i. Murder plans over

ii. Money already been divided up

1. Actions to evade detection after ii. are not part of conspiracy

9. Ct may allow the statement of an unidentified co-conspirator where that statement was corroborated by witnesses etc.

f. Relations b/t Agency Admissions and Co-Conspirator Admissions

i. City of Tuscaloosa v. Harcos ( CEO made a statement to wife about conspiracy before he died. 

1. Admissible against the company!

2. Inadmissible against other Δ b/c not in furtherance of the conspiracy.

3. Double hearsay: manger told his wife something that another guy told him. Not admissible since the statement was outside sales manager’ scope of employment.

Hearsay Exceptions – Declarant Unavailable

I. Unavailability Defined

a. Hearsay Exceptions; Declarant Unavailable: 804

i. (a) Unavailable =

1. (1) privilege OR

2. (2) refuses to testify despite ct order OR

3. (3) lack of memory of declarant’s statement; OR

4. (4) can’t show up due to death, physical or mental illness or infirmity; OR

5. (5) the proponent of the statement unable to procure the declarant’s attendance (or in case of (b)(2)-(4) declarant’s testimony or attendance) by process or other reasonable means.

6. Available where any of the above is due to the procurement of wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.

b. Privilege 804(a)(1) 

i. Burden of Proof

1. Pelton & Rich ( proponent has the burden of establishing that the declarant will invoke a privilege and thus be unable to testify before hearsay can be admitted; speculation not enough. 

2. need judicial ruling

3. Cannot create your own unavailability and take advantage of it

c. Refusal 804(a)(2) 

i. Correct procedure

1. force witness to testify away from the jury 

2. J should order W to testify in ct under threat of contempt

3. If still refuses then unavailable

d. Lack of Memory 804(a)(3) 

i. Amaya ( J has discretion in determining loss of memory

1. need not be permanent; just suff duration

e. Death or Disability 804(a)(4) 

i. Temporary Disability

1. Faison ( trial ct must weigh speedy trial vs. favoring live testimony w/ opp for cross. Since didn’t here it was an abuse of discretion

a. Ct did mention that the fact that the W was in hospital for heart surgery probably would have made him sufficiently unavailable for the ct to have made the decision to proceed.

f. Absence 804(a)(5) 

i. Absence means absence of testimony

1. must demonstrate that it has not been possible to take a deposition for (b)(2)-(4) (statement against interest, impending death, family bond) not clear on (1) or (6) (wrongdoing and former testimony)

a. creates an anomaly b/c excludes statement’s against interest which may be more reliable. 

b. The depo preference is only applied when absence is asserted ground of unavailability

g. Procurement or Wrongdoing 804(a)(5) 

i. Negligence Admissible!

1. Mathis ( prison official who accidentally released the wrong person didn’t know that she would be needed as a witness; her testimony, given at a previous trial, was admissible.

ii. Failure to give immunity not equal wrong-doing. Admissible! 

iii. Intentionally release from subpoena may = wrongdoing, so inadmissible

II. Unavailability Exceptions

a. FR 804(b) Admissible where declarant is unavailable

i.  (1) Former Testimony

ii. (2) Statement under belief of impending death

iii. (3) Statement against interest

iv. (4) Statement of personal or family history

v. (5) Can’t get attendance by testimony

?Isn’t this obvious

?[transferred to R 807]

vi. (6) Forfeiture by wrongdoing

b. Former Testimony FR 804(b)(1)
i. Another hearing or deposition 

1. party against whom the testimony is now offered 

a. had an opportunity to develop the testimony by direct, cross, or redirect

i. In civil action, predecessor in interest ok, as long as had an opportunity & 

ii. similar motive.

1. Some courts require a legal relationship in addition to similar motive

2. Exculpatory Grand Jury Testimony

a. Not admissible against criminal Δ b/c Δ has no opp to cross

b. Exculpatory gr jury testimony rarely avail to Δ 

i. Prosecutor’s motives are not considered to be identical at gr jury and at trial

ii. 3 factors to consider

1. issuance of an indictment is in doubt b/c case as to probably cause is close; AND

2. it appears as if the grand jury could have believed the witness; AND

3. the witness is in fact attacked in much the same way as he would have been at trial

c. Dying Declarations 804(b)(2)
i. homicide or civil action. Belief of imminent death concerning the cause or circumstance of what the declarant believed to be impending death.

1. Quintana ( guy said who shot him 5 days before he died; deemed admissible.

a. Belief required.

b. Can be inferred from state of wound or illness

i. Nature and severity of wound

ii. Whether person’s conditions appear to be improving or worsening

iii. Whether there were any actions usually associate w/ impending death 

1. “I don’t want to die” not enough

2. Not limited to statements against Δ

3. Declarant should have some knowledge over and above suspicion

d. Statement Against Interest 804(b)(3)
i. against pecuniary/proprietary interest, might subject declarant to civil/crim liability or render invalid a claim by declarant against another (reasonable person wouldn’t have said it unless believing it true). 

?Declarant must be a non-party? (if it’s the accused, it’d be an admission, if it’s the plaintiff, it wouldn’t be against interest?) What about a co-df or co-pl? 

ii. Statement exculpating accused but exposing declarant to criminal liability requires corroborating evidence. Exposing declarant to civil liability doesn’t require corrob.

1. Some courts also require corroboration for inculpating accused

?What if statement exculpating exposed declarant to civil liability? Does that mean it’s worthless?

iii. Statement against interest vs. party admission

1. admission

a. made by party of agents

b. need not be against interest when made

c. E..g telling a story inconsistent w/what he says at trial

d. can only be used against a particular Δ

2. st against interest

a. non-party

b. must be unavailable for trial

c. can be used against all Δ

iv. Pecuniary Interest

1. E.g. Decedent tax statement says wasn’t married. Against pecuniary interest because could’ve saved tax $. So admissible as evidence, and wife may not get to inheritance 
a. Tax deduction imposes a ceiling

v. Penal Interest

1. Williamson (SCT) ( declarant tells one story, then recants and tells another but refuses to testify to it so they try to bring in the first

a. Only self-inculpatory statement, not whole story admissible 

b. Look at it statement by statement

c. J. Kennedy concurrence

i. Collateral statement OK unless

1. self-serving (i.e. blame shifting)

2. motivated by possibility of obtaining special treatment

?Does statement have to be to authorities, or can you just tell a friend, “I smoked the weed.” I assume yes, because unavailable includes fled or died, where wouldn’t actually be exposed to penalty

2. Paguio ( Δ’s father’s statement that Δ had nothing to do with it is considered a statement against interest and should be admitted

a. Williamson stands for the proposition that all statements need to be examined

3. Stuff for “against penal interest:”

a. Δ admitting he was in weapons room by saying that cops planted weapons wasn’t good enough

b. I was with the wrong person at the wrong time not enough b/c no exposure to crim liability

i. Must squarely and unequivocally implicate the declarant in criminal activity

1. Some ct read it more loosely

c. A guy who confessed to murder – not enough b/c he already had 3 life sentences so a 4th wouldn’t matter

4. Allow in to exculpate factors (many courts don’t require independent evidence) 

i. Timing and circumstances under which statement was made

ii. Declarant’s motive in making the statement and whether there was a reason for declarant to lie

iii. Whether declarant repeated the statement and did so consistently, even under different circumstances

iv. The party or parties to whom the statement was made

v. The relationship b/t the declarant and the opponent of the evidence

vi. The nature and strength of independent evidence relevant to the conduct in question

b. Cannot consider credibility of the witness who relates the statement in court (so not to usurp jury’s role)

c. Corroborating circumstances are different from finding that the statement is against penal interest

5. Corroborating Circumstance and its application to gov

a. Corroborating circumstances apply more leniently to prosecutors b/c of second part of rule that imposes burden on accused

b. Has led courts to impose burden on both parties

i. SCt wouldn’t uphold that b/c they go by plain meaning doctrine

6. Williamson: collateral statement, e.g. right after self-incrim statement, not allowed in

a. Statements to police officers implicating 3rd parties is usually self-serving

e. Family history 804(b)(4)

1. (A) statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption or marriage, ancestry or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; OR

2. (B)a statement concerning the foregoing matters, and death also, of another person if the declarant was related to the other by blood, adoption or marriage or was so intimately associated with the other’s family as to likely have accurate info concerning the matter declared.

ii. Relationship by Blood

1. Hepburn ( the ppl who can testify to the freedom are dead so no freedom. THIS IS REAL OLD CASE

a. Dissent said important to admit this testimony especially when concerning freedom

f. Forfeiture by Wrongdoing 804(b)(6) 

i. Cherry ( a party can waive his confrontation rights by 

1. Participating directly in planning or procuring declarant’s unavailability; OR

2.  Wrongful procurement was in furtherance, within scope and reasonably foreseeable as a necessary or natural consequence of an ongoing conspiracy

Hearsay Exception not requiring Unavailability

I. FR 803 Generally

a. Hearsay Exceptions; Availability of Declarant Immaterial: FR 803

i. The following are not excluded by the hearsay rule, even though the declarant is available as a witness (see II –IX)

II. Present-Sense Impression

a. FR 803(1) Present Sense Impression

i. A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition made while the declarant was perceiving the event or condition immediately thereafter.

b. Event, Perception and Time Requirements

i. Campbell ( substantial contemporaneity of the event and statement negate the likelihood of deliberate misrepresentation; 3 things must be satisfied to use this exception:
1. the statement must describe or explain the event prompting it;

2. the declarant must have perceived the event he is describing; 

3. the description must be substantially contemporaneous with the event

ii. Campbell ( a short lapse of time between the event and statement is ok; the 7th Circuit has held that a time period as large as 23 minutes is within the scope of the “substantially contemporaneous” standard

iii. “Immediately thereafter”

1. case-by-case

2. statement made 15 to 45 mins after not good enough (but got in under excited utterance)

3. If no evidence as to time cannot admit

iv. Must show that declarant had perceived the event

v. Must there be corroboration for the event occurring as declarant said it did?

1. most fed ct read one in & accept

a. in court testimony by declarant

b. testimony of another

c. circumstantial evidence

2. W will have to prove event occurred

3. If nothing J shouldn’t let it in

4. Corroboration exception when witness can be cross-examined as to circumstance described by declarant

III. Excited Utterances

a. FR 803(2) Excited Utterance

i. A statement relating to a startling event or condition made while the declarant was under the stress of excitement cause by the event or condition

ii. Excited Utterances and Present Sense Impression

1. Excited

a. you look for excitement

b. must relate to a startling event

c. must relate to the event

2. Present

a. you look for closeness in time to event as to not allow for reflection

b. may describe any event or condition

c. must describe the event

b. Under the Influence of the Startling Event

i. Marrowbone ( factors to consider

1. lapse of time b/t the startling event and the statements

2. whether statements were made in response to an inquiry

3. age

4. characteristics of the event

5. physical and mental condition

6. subj matter of statements

ii. Marrowbone ( allegation of sexual abuse three hours after the “abuse”, with no continuous excitement in those hours, are not an excited utterance.

iii. What is too long? Factors

1. Nature of event

2. Whether declarant in fact appeared to be excited during time b/t event and statement

3. whether declarant was unconscious for all or part of elapsed time

4. Nature of the declarant 

a. Children can be expected to be startled for longer

b. The fact that the statement is self-serving to the declarant

c. Not dispositive but related to possibility that Δ had time to reflect

5. If statement also contains a future prediction this generally shows time to deliberate.

iv. What proof is required for corroboration of event?

1. Declaration itself may be enough 

a. Up to J

b. But ordinarily a lil more will be req


v. Some ct have said that a planned event doesn’t count.

c. Unknown Declarant

i. Miller ( when the declarant is unknown and absent, it becomes more difficult to establish the requirements for admitting the statement, especially the requirements of personal knowledge and spontaneity—no proof here that the unknown declarant actually witnessed the accident, one of W just hear his comment at the scene.

ii. Can statement of anonymous person ever be admitted?

1. yes

2. concern of phantom person is address by credibility of the W issues(b/c they would be the one to make up the person)

3. Personal knowledge is more difficult but sometimes as statement can demonstrate that the declarant had personal knowledge

IV. Statement of Existing Mental, Emotional or Physical Condition

a. FR 803(3): Then Existing mental, emotional or physical condition

i. A statement of the declarant’s then existing state of mind, emotion, sensation or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health) but not including a statement of memory or belief to prove the fact remembered or believed unless it related to the execution, revocation, identification or terms of declarant’s will.

ii. Rationale

1. the declarant has special insight into their own feelings

b. Statements offered to Prove Conduct

i. Hillmon (SCT)( evidence that he expressed that intention at that time is as direct evidence of the fact, as his own testimony that he then had that intention would be. After his death there can hardly be any other way of proving it; and while he is still alive, his own memory of his state of mind at a former time is no more likely to be clear and true than a bystander's recollection of what he then said, and is less trustworthy than letters written by him at the very time and under circumstances precluding a suspicion of misrepresentation

1. The letters in question were competent, not as narratives of  facts communicated to the writer by others, nor yet as proof that he actually went away from Wichita, but as evidence that, shortly before the time when other evidence tended to show that he went away, he had the intention of going, and of going with Hillmon, which made it more probable both that he did go and that he went with Hillmon, than if there had been no proof of such intention

ii. Can statement go to another person’s conduct?

1. The answer should be no b/c that person wouldn’t have insight into what another was doing

2. Ct have not been uniform

iii. 403 Balancing

1. must be relevant

2. prejudice is created when statement can be used for truth of another event that would prejudice the opposing party

3. 3 situations where the need for statements overcomes almost any prejudice

a. Δ claim of self-defense
i. May be rebutted by victim fear

b. Δ claim of V’s suicide

i. Evidence inconsistent w/ suicide admitted

c. Claim of accidental death

i. V’s fear of the weapon or Δ is relevant

c. Past Acts

i. Shepard (SCT) ( Beyond question the jury considered it for the broader purpose, as the court intended that they should. A trial becomes unfair if testimony thus accepted may be used in an appellate court as though admitted for a different purpose, unavowed and unsuspected
1. By the proof of these declarations evincing an unhappy state of mind the defendant opened the door to the offer by the Government  of declarations evincing a different state of mind, declarations consistent with the persistence of a will to live.

2. Declarations of intention, casting light upon the future, have been sharply distinguished from declarations of memory, pointing backwards to the past. There would be an end, or nearly that, to the rule against hearsay if the distinction were ignored
ii. Hillman & Shepard
1. past event cannot be admissible through this rule

2. statement about subsequent event may be admitted

a. like in Hillman where an intent to go was stated

b. must still be looked at under 403

· 803 availability of declarant immaterial

· 4 Statement for purpose of medical diagnosis or treatment. Can include

· description of medical history, past or present symptoms, cause

· Need not be to a physician. 

· Cause is different than attributing fault (e.g. my back hurts because I was hit by a car that went through a red light: red light doesn’t help treatment)

· Exception: abused child identifying perp. Doctor is concerned about future well-being. Plus, child must understand was speaking to medical personnel and needed to tell truth to get proper treatment.

· Occasionally, allowed in domestic abuse. Also, sexual abuse, because communicable disease, doc needs to know ID.

· Allow in statement to physician hired for litigation. Doc discusses basis of opinion anyway under 703, and had to make diagnosis, and rules don’t distinguish between diagnosis and treatment.

· Admit statements by bystanders, etc. who relayed statements for purposes of treating person

· 805 Hearsay w/in hearsay - where each statement conforms to hearsay rule

· 803(6) records of regularly conducted activity. Must be routine recording & routine event

· Must be some obligation to report the info correctly & record it correctly unless:

· Recorder verified info accurately

· Underlying statement satisfies an independent hearsay exception

· Underlying statement offered for a non-hearsay purpose

?Business records cannot be entered that depend on hearsay, correct

· E.g. Railroad isn’t in the business of recording their employee’s versions of accidents

· Qualified witness need only know something about the recordkeeping process. Can obtain this knowledge just from statements from others who are familiar

· Records prepared in anticipation of litigation can only be admitted to the extent that they’re unfavorable to the party who prepared them (otherwise, incentive makes them unreliable)

· Computers – same foundational requirement

· Recorded recollection 803(5): recording of a matter W once had knowledge, made near that time, can read into evidence but not received as an exhibit unless offered by an adverse party. 

· Public records and reports 803(8) that set forth

· Activities of public office or agency

· Matters observed and reported pursuant to a duty. Not so for criminal cases.

· Civil actions & against the gov in criminal cases, factual findings resulting from an investigation made pursuant to the law

· Need not be regular and contemporaneous

· Need no testimony or affidavit of foundation witness. Why:

· Public officials perform their duties properly

· Can’t remember everything they do

· Save them time to do other stuff

· Burden on other side to show untrustworthy

· Criminal exception generally doesn’t include lab reports. Intended for reports prepared under adversarial circumstances, conducive to manipulation by authorities bent on convicting a criminal df. (due to confrontation requirement)

· Where report contains unambiguous factual matter made under non-adversarial circ, cts ignore the rule.

· Where public biased official actually testifies, can allow in report because is subject to cross-examination

· Doesn’t apply to non-law enforcement personnel. E.g. autopsy report, because has no law enforcement objective.

· Opinion, public official who wrote down must be as qualified as an expert

· Factual findings require factual investigations

· Legal conclusions are excluded

· Non-final reports are Inadmissibe

· If it’s been revoked by the agency, inadmissible

· Agency has institutional or political bias & reports is consisten w/that bias, Inadmissible. E.g. congress, EPA. CDC allowed in.

· Hearing makes admissibility more likely. Ex parte submissions lean towards Inadmissible. Timeliness.

· Note: can be excluded by statute. 

· Official report that relies on info from non-gov sources: admit as long as no reason to think person w/firsthand knowledge would lie, even though not duty to report/means of verification

· Rationale: public report is like expert’s conclusion, and experts at trial are permitted to rely on hearsay 703

· A report based on statements from biased people is Inadmissible. E.g. cop only spoke to one driver after accident. 

· 803(10), can use absence of public record to prove record was never made.

· Public official need not testify. An affidavit saying a diligent search for the record was conducted, that’s sufficient.

· Affidavit should describe factually the methods of the search and the safeguards undertaken to prevent an error.

· Where on its face shows search was casual, e.g. misspelled name on certificate, Inadmissible

· 803(9) records of vital stats generally admitted, e.g. deaths, marriages, as long as made pursuant to legal requirement

· 803(18) Learned treatise. 

· Cannot enter as an exhibit because jury might think is more important than expert, and wouldn’t have benefit during deliberations from expert. 

· Often, judge allows a sentence from a treatise where both sides agree.

· 807 Residual Exception, equivalent circumstantial guarantees of trustworthiness as 803 and 804 and is

· See factors on page 776. E.g. declarant is truthful, said to a close confidant, or actions and later statements were inconsistent.

· Evidence of a material fact AND

· More probative on the point than any other evidence reasonably available AND

· Reserved for cases of clear necessity. Declarant must be unavailable. Exception: child abuse. 

· Reasonableness: don’t need thousands of class action plaintiffs to testify

· Serves justice

· Statements that don’t even arguably fit into a recognized mold, as opposed to near misses

· Notice to other side (so appellate ct can’t retroactively give that as a new reason to affirm lower court)

· Admission of grand jury testimony never ok unless declarant is subject to cross at trial. Confrontation clause. 

· Confrontation clause 

· Crawford: hearsay testimonial statements are admissible where

· The declarant is unavailable AND

· Df had prior opportunity to cross

· E.g. testimonial statements: prior testimony at a preliminary hearing, b4 a grand jur, or at a former trial; and to police

· Unless given to stop an ongoing emergency, as opposed to past events for a future prosecution

· E.g. not testimony: business record, statement in furtherance of a conspiracy, anything not offered for its truth

· Dying declaration unclear

? What about 803(1-3), present sense, excited utterance, existing mental state

· Bruton, in a joint trial where co-df doesn’t testify but gives a confession implicating other df, Inadmissible

· No constraints where declarant appears at trial and can be crossed

Judicial Notice and Presumptions
· 201 No need to require parties to prove facts which reasonable people would not dispute

· Generally known 

· Capable of accurate and ready determination, whose accuracy can’t be reasonably questioned

· Discretionary where not requested, mandatory where requested + necessary info. Where sua sponte, party may request reconsideration (parties have a right to object)

· Appellate court can take judicial notice. Cannot in criminal jury trial appeal (lower crim ct cannot presume anything)

· E.g. street is in business district, laws of thermodynamics, period of gestation for humans is nine months, of national holiday, that El Salvador was in the midst of a civil war, judicial notice that court record exists

· No notice taken: HIV cannot be transmitted by spitting, sometimes foreign law, judicial notice of facts in another court case

· Not enough that judge herself knows it

· This is about adjudicative facts (facts of a particular case). Judge has way more discretion w/legislative facts (ridic to limit factors to consider when interpreting the con. Ct can’t interpret con based only on undisputed facts.)

· Criminal case, ct says jury may but isn’t required to accept as conclusive any fact judicially noticed

· 301 Presumptions: 

· “Bursting the Bubble” opponent merely offers credible evidence contrary to presumed fact. Shifts burden of producing evidence. Enough evidence to overcome JMOL. 

· E.g. warrantless searches are presumptively unreasonable, husband is father of child born during marriage

· Remember, doesn’t have to do with statutory presumptions, constitutionally required presumptions, or judge-made law in admiralty and maritime cases

· No presumptions in criminal case. Conflict w/reasonable doubt burden.

· State law governs when governs rule of decision (same as privilege 302 and competency 601)

· Rationale

· Logic - normally, two facts go together

· Social policy – want certain things to happen 

· Two elements: 

· one proved (e.g. letter mailed)

· one presumed (e.g. letter received)

· Unrebutted presumption is binding
· Evidence that rebuts proved fact does not destroy presumption

· E.g., rebuttal evidence that letter was not mailed, that child wasn’t born during marriage
· Jury is instructed “if you find letter was mailed, you must find it was received” 
· Evidence that the letter was not received, that husband isn’t father makes the presumption “burst”

· Where busted, judge says nothing to the jury

· Remember, burden of persuasion doesn’t shift

· In some states, the burden of persuasion does shift. Hypo: in federal, w/out further evidence, must presume child is husband’s. If there is evidence introduced, no presumption. In state, husband has burden to prove it’s not his kid. But if jury thinks child was born before marriage, mom must prove it’s husband’s kid. 

? Unimportant and confusing

· Criminal e.g.: where there’s a gun in the car, may presume he had possession 

·  E.g. evidence that child is born during marriage

Impeachment
· Impeachment = discrediting a witness

· Intrinsic impeachment: discrediting facts are elicited from the witness during cross-examination

· Extrinsic impeachment = every other source, e.g. documents, other witnesses

· Generally, can’t put on extrinsic evidence to prove a collateral matter due to 403. Confusing, waste of time.

· Collateral = removed from the issue to be decided, not closely related

· Elements of competency

· Oath, perception, recall, communication

· Character for truthfulness

· Convictions, prior bad acts, character witness to say he’s a liar

· Inconsistencies

· With own statements or statements of another

· Bias

· Rejected, common-law vouching rule – cannot impeach your own witness. 

· Rationale = party calling the witness vouches for the truth of what the witness says. People call their friends to testify on their behalf. Also, call hostile witness to impeach an get inadmissible evidence in

· Stranger’s lawsuit – called to say what saw heard, or did

· 611 protects from unfair embarrassment or harassment

· Can’t call a witness solely to impeach w/otherwise inadmissible evidence. E.g. prior unsworn statements. Must have some other purpose for calling witness, some useful evidence capable of extraction

· Ok: surprising negative info. E.g. previous interview, said would say good stuff, and prosecutor didn’t know that witness had changed his mind

· OK: know W will give both positive and negative evidence and can counter negative w/prior inconsistent statement. When failure to call a witness might lead the jury to draw a negative inference. Ok when evidence is otherwise admissible, e.g. prior inconsistent statement under oath

· Good faith basis for inquiry

· That matter actually occurred

· Must provide basis for inquiry in advance. Don’t want trial by insinuation and innuendo. Proof, however, need not be in the form of admissible evidence

· Oath

· Child doesn’t actually understand. Old rule – doesn’t believe God will punish for lying

· 610 can’t enter evidence of weird religion to show untrustworthy

· Can introduce evidence about religion for employment and damages, hardship (traveling to church), motive (religious sect in threatening president or bombing competitor/heretic church (motive)), bias (when church is a litigant)

· Recall, communicate

· Admit evidence of alc & drug use at time of incident, at time of testifying, occasionally to show can’t remember. Almost never just to say is a lying drug addict.

· Emotional condition can be used to impeach. Can’t submit medical reports about sanity but can give to experts to testify about who can be crossed

· 403 for matters of a purely personal nature having minor probative value. Must specifically attack perceive, recall, & communicate.

· Character for impeachment

· 609 prior conviction of crime

· witness other than accused: admit where crime gets 1+ years of imprisonment. Also do 403 balancing (toss-up allow in)

· For accused, if probative value outweighs prejudicial effect. Balancing. (toss-up exclude) (no substantially requirement)

· Likely to be excluded where similar to current crime, inflammatory, or df has already been impeached in other ways

· Note, probative value increases where credibility is really important. Increases if crime was recent.

· Rationale: people who commit crimes don’t respect law, include law not to perjure oneself

· For either, admit if involved dishonesty for false statement. Automatic, zero discretion. (doesn’t matter whether felony or misdemeanor)

· E.g. subornation of perjury, criminal fraud, embezzlement

· Smuggling is not, just hiding crime/ID of actor from authorities, which is part of every crime

· E.g. middle category where inquire into facts: larceny, robbery, possession of narcotics

· Evidence of prior crime is limited to crime charge, date, and disposition

· Many courts allow to go into details as to whether crime involved deceit, but Saltz says stuff like this is meant to fall under 609a1, judge’s discretion

· For corporate df, employee must be directly connected to underlying act

· 2006 amendment: a2 = convicted of a crime that readily can be determined to be a crime of dishonesty or false statement 

?Print new version

· ie when it’s easy to figure out, like from indictment.

· Time limit – 10 years since conviction or release from prison, whichever later

· Judge can admit for later date where probative substantially outweighs prejudicial

· Pardon, annulment, certificate of rehab, can’t admit as long as hasn’t convicted of another crime of 1+ year (even then, if was annulled based on finding of innocence, can’t introduce)

· Juvenile adjudications not admissible except for W other than accused, to attack credibility of an adult, and it’s necessary

· Pendency of appeal – admit. Can admit that it’s on appeal.

· J should give limiting instruction

· Bad Acts

· Other specific instances – 403 test. only allow when concerns W’s character for truthfulness or truthfulness of someone W has testified about

· E.g. use of aliases, false credit card application, false excuses for absence from job, left job because fraudulently took money

· Not ok: drug use, W’s prostitution, soliciting bribes, litigiousness

· Factors: dishonest nature of act, remoteness, impeachment on other grounds, importance of W’s credibility, inflammatory nature of act, similarity of bad act to issues in the case (+similar = + inflammatory), relationship of W to the case (e.g. witness’s brother, birds of a feather flock together)

· Extrinsic evidence never ok. Extrinsic evidence includes even just mentioned third party or any other sources. E.g. weren’t you fired because you stole money? Is improper extrinsic evidence. Can’t even ask if failed polygraph.

· It’s about conduct and acts, not about consequences

?How does this jibe with character witnesses?

· Old, most states rejected rule allowed in acts indicative of bad moral character, such as personal life of call girl, bigamy, etc.

· When testify about truthfulness, cannot self-incriminate. So can’t plead 5th on this.

Skimmed pg 919, 922

· Must have good faith basis

· Can’t disprove denial through extrinsic evidence

· 608 character witness

· Can testify regarding opinion or reputation, only regarding character for truthfulness, only after character of witness #1 has been attacked

· Psychiatric expert testifying on character for truthfulness generally excluded

· Exception: Shay, mental disorder known as Munchausen’s Disease, causes people to lie to place at center of attention. Admission of guilt to cops was lies

· 613 Prior Inconsistent Statements

· Upon request, shall be disclosed to opposing counsel (can object to say has mischaracterized). Need not show to witness

?

· Evidence of prior incon admissible but witness gets an opportunity to explain (that’s laying a foundation) & opposing party can ask about

· Doesn’t apply to admissions of a party opponent 801d2. 

· Contradiction (another witness, documents)

· 403 analysis on collateral matters (specific contradiction rule) (no absolute bar). 

· Noncollateral =

· where fact is relevant independent of the contradiction, relevant to a substantive issue

· to impeach on a different point independent of the contradiction (e.g. to show actually is a friend, showing bias)

· Rationale: don’t want proceeding to devolve into numerous mini-trials

· Occasionally allow in when contradiction is so ridic that must be lying

· Bias. Covered by rule 403.

· Bias in favor or against. 

· Must ask about it first. If admit, can’t introduce extrinsic evidence against. Rationale: fairness to witness, consumption of time. (some courts don’t require inquiry first where bias is shown by prior conduct (as opposed to prior statement))

· Can ask about fee. 

· Slightly more leeway to exclude in civil case

· Prejudice (predisposition against someone)

· Interest (stake in the outcome of the case

· Corruption (taking a bribe)

· Rehabilitation

· Bolstering only after the witness’ credibility is attacked

· Showing of bias alone insufficient, must be coupled w/implicit charge of a corrupt purpose. Charge of inaccurate memory or prior failure to make a statement is enough.

· Danger: impeaching party may ask rehab W about specific instances of conduct. Extrinsic evidence fair game. Rationale – to test knowledge of character witness’ knowledge of the witness

· 608: 

· OK to bring out relationship between witness and df on direct

· Reasons to mention plea agreement on direct:

· Remove the sting

· Deterring jury speculation that the df is being singled out

· Corroborate witness’ claim of personal knowledge of the underlying events

· This isn’t talking about W’s truthfulness before being attacked. Liars can sign plea agreements.

· Judge should caution jury that just because other dfs in same plot plead guilty, doesn’t mean this one is.

· 106 completeness, if one side brings up inconsistent prior statement, other side can bring up consistent stuff from the same writing, recording, or conversation

· Prior consistent statements to put prior inconsistent statements in context. 106

· 806 Impeaching hearsay declarants is done the exact same way. After all, stuff is being introduced for its truth.

· Offering party may rehabilitate as at trial

· Opposing party call declarant to stand and cross 

· Saltz says we should allow in extrinsic evidence to impeach; otherwise, hearsay declarant is actually in better spot than regular witness; intent of rule doesn’t wan this

Privilege
· Attorney-client

· Privilege only protects what it creates. Lawyer tells client communications are privileged, client relies on privilege and tells lawyer stuff, privilege only protects that stuff. 

· Document created prior to attorney-client relat is never privileged

· Purpose: to encourage full and frank communication; sound legal advice/advocacy serves public ends, which depends upon the lawyer being fully informed. 

· Unfair dilemma: tween cautioning against disclosure and rendering ill-informed advice or learning all details but increasing perils of disclosure

· Must involve legal matter

· No e.g.: business discussion, taxes, consulted as a friend, messenger

· Doesn’t cover fee paid, client ID, date hired, date talked to various employees, who client is exactly, when a report was created, etc.

· Waiver/forfeiture of privilege

· When a third party is present. Even when it’s inadvertent, when eavesdropping isn’t surreptitious and attorney & client have made little effort not be be overheard

· Disclosure to third party even where third party agrees not to disclose the communication

· Compliance w/a subpoena. To avoid, attorney must move to quash subpoena and then be order by the court to produce

· Exceptions: 

· further crime or fraud. Scheme must’ve been affod at the time of the communication

· Irrelevant that lawyer was unaware. Look to see whether

· dispute over fee

· dispute between 2+ joint clients

· Note, to waive otherwise, both must agree

· dispute over intent of a will, or intestate or inter vivos transaction

· Lawyer attested to a document

· malpractice claim

· only waives privilege to the extent necessary to resolve these claims

· Cannot be selectively waived, e.g. send report to IRS, waive it for all

· Remains after death. Rationale: reputation, civil liability, & possible harm to friends/family

· Fiduciary exception/Garner doctrine, shareholder-derivative suit, shareholders can access manager-attorney communications when show good cause, see 7 factors pg 1011

· Most courts extend to similar actions, e.g. action against union by union members

· Inadvertent disclosure. 

· Generally, privilege is forfeited where attorney didn’t take reasonable precautions to avoid mistaken disclosure and reasonable measures  to rectify situation. Factors page 1015.

· Rationale: increase cost of discover because lawyers may spend inordinate time, also increases fights over what to disclose. 

· Pre-trial waiver can be just that part. During trial waives entire subject matter

· Privilege belongs to the client. (e.g. if corporation claims attorney-client privilege, low employee cannot testify and break privilege). Can also be claimed by guardian, successor, personal representative after death, etc. Lawyer claims privilege on behalf of the client. Who’s the client in a corporation:

· Control Group test: execs who hire lawyer and decide whether to act on her advice

· Make sure to inform execs who client is (corporation, not individuals). Otherwise, can create a joint client situation. And, supra, need both’s permission to waive.

· Scope of employment test: anything an employee says, w/in his scope, that he said to help lawyer give advice

· This is the federal test after Upjohn

· Repesentatives of lawyer included in privilege: secretary, paralegal,

· Lawyers are liable for all the same crimes as anyone else, except for perhaps misprision of felony (never need to report crimes)

· Parties can agree to rules about waiver

· Court can order privilege is still in effect, and binds everyone in the world

?Skipped Lindsey pg 996

· Proposed rule 502:

· Scope of waiver includes undisclosed info where 

· Waiver is intentional

· Disclosed and undisclosed stuff pertains to the same subject matter

· Ought to be considered together

· Inadvertent disclosure not = waiver where:

· Course of lit or admin proceeding

· Took reasonable measures to prevent and later to rectify

· Disclosure in a state proceeding, doesn’t mean waiver in federal if didn’t amount to waiver in state or wouldn’t under those circ amount to a waiver in federal

· Marital privileges

· Adverse testimonial privilege: prohibits testimony by one spouse against another in criminal cases. Protects marital harmony at time of testimony.
· Controlled by witness spouse (litigant cannot stop disclosure)
· Confidential communications privilege: prohibits disclosure in civil and criminal of confidential info between spouses. Protects marital intimacy at time of communication.
· Litigant can stop spouse from testifying
· Applies to utterances, not acts
· 3rd party presence destroys privilege, same as attorney-client
· This privilege doesn’t apply when couple is separated & marriage was irreconcilable at time of communication (see irreconcilable factors bottom 1026)
· Spouses are involved in criminal activity together, does privilege apply?
· Saltz: should depend on whether communication is in furtherance of crime or fraud. Should evaluate based on intent behind communication.
· Some courts apply a joint participant exception, looking at the status of the witness. Where they’re both doing the crime, no privilege. 
· Also doesn’t apply: crimes against the family, 

· Doctor-patient

· Psychotherapist-patient privilege, extends to social workers, no balancing (Jaffee)
· No physician-patient privilege! because people will talk to doctor anyway
· Protective order can protect against harassment
· Most states have privilege
· 502 proposed psychotherapists’ privilege:
Make sure to print off
· Jaffee: cop shoots and kills, meets w/social worker 50 times, ct wants notes, social worker refuses to turn over, judge tells jury to presume they’re inculpating
· No balancing, interest in supporting mental health, can assert privilege here

How to Determine if a Statement is Hearsay





Is the Statement Relevant REGARDLESS of Whether it is True or False?





If YES ( Not Hearsay (e.g. X telling Δ that Δ’s wife was having an affair is relevant to show Δ’s state of mind even if it isn’t true)


If NO ( Hearsay (e.g. X telling Y that Δ committed the crime is not relevant unless true)
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