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	FEDERAL RULES OF EVIDENCE: ARTICLES I – XI

	2 Procedural Rules

	Article I & 
Procedural

Other Articles tell whether evidence is admissible, substance of the rules
	Article I
	How to raise evidence issues

	
	Article XI
	—When rules apply
—Will never apply in ex parte proceedings (because one side is not there to raise the issue)
—Don’t generally apply in sentencing

	7 Ways To Establish A Fact (Modes & Substitutes)

	Articles VI – X
MODES of Proof
	Article VI & VII

Witnesses
	1) Article VI
	Lay (witness type 1)

	
	
	2) Article VII
	Expert & opinion (witness type 2)

	
	Article VIII

Hearsay Witnesses
	3) Article VIII
	Hearsay witnesses (witness type 3)

	
	Article IX & X

Documents
	4) Article IX
	Authentication (how to lay a foundation)

	
	
	5) Article X
	Original document (best evidence)

	Articles II & III

SUBSTITUTES for Proof
	6) Article II
	Judicial notice

	
	7) Article III
	Presumptions (if you prove fact 1, we will assume fact 2)

	2 Hurdles

	Penultimate hurdle: RELEVANCE
	Article IV
	—Even  if admissible (via 7 ways), will be excluded if not relevant
—Relevance is a condition for all matters offered at trial

—Relevance  objection must be made or it is waived

	Ultimate hurdle: PRIVILEGE
	Article V
	Even if admissible & relevant, will be excluded if privileged; trumps other rules


State law—3 instances where state law comes into play.  So wrapped up in state substantive law that we ought to apply state law under Erie:

1. R601 (competency)

2. R302 (presumptions)

3. R501 (privilege)

I. Mode & Order of Presentation of Evidence
A. Objection method—there are no evidence issues unless the lawyers raise them.  If lawyer does not raise an objection, appeal is waived.
1. Exception: Judge may raise a question if there is a concern about plain error R103(d)

B. JUDICIAL AUTHORITY

1. R403 Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time—Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of [1] unfair prejudice, [2] confusion of the issues, or misleading the jury, or by [3] considerations of undue delay, waste of time, or needless presentation of cumulative evidence.
a) Strong presumption in favor of admissibility

b) Harm must substantially outweigh good

(1) Harm: Unfair prejudice, confusion, waste of time

(2) Good: probative value

2. R611(a) Control by court—The court shall exercise reasonable control over the mode and order of interrogating witnesses and presenting evidence so as to (1) make the interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment.
a) judge controls the mode & order of proof
(1) make evidence effective to find truth

(2) avoid needless consumption of time

(3) protect witnesses from harassment or undue embarrassment

C. JUDICIAL RULINGS

1. 2 TYPES OF RULINGS
a) R104(a)—judge is fact finder and final decision maker
(1) R104(a) Questions of admissibility generally—Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b). In making its determination it is not bound by the rules of evidence except those with respect to privileges.
(a) Qualification of a person—competence, expertise

(b) Admissibility of evidence—hearsay

(2) Preponderance of evidence standard

(3) Judge asks: “Do I believe that the evidence is reliable?”

(4) Judge not bound by rules of evidence (other than privileges) in making a ruling—judge can consider hearsay or anything but privileged material in deciding whether an evidence rule has been satisified.

(5) Examples:

(a) Party claims ACP

(b) Party claims a statement is hearsay

(c) Party offers expert testimony

b) R104(b)—judge screens evidence but jury ultimately decides whether it is relevant and what it purports to be

(1) R104(b) Relevancy conditioned on fact—When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.
(2) Four situations where R104(b) applies—otherwise, R104(a) applies

(a) Conditional relevance—When fact B needed to make fact A relevant

(b) Personal knowledge R602—Judge decides whether jury could believe a witness
(i) I saw something.

(ii) This is what I saw.

(c) Authentication R901

(d) Best evidence rule R1008
(3) Standard: Could a reasonable juror believe the evidence is what the proponent claims?  Judge must find that there is sufficient evidence for a jury to so find by a preponderance of the evidence.
(4) Example: P offers evidence in homicide case that D wrote a love letter to X.

(a) D objects—says it is irrelevant

(b) P responds that she has evidence that X & V were secret lovers & D knew it

(c) For evidence of the lover letter to be probative, 3 facts must be true:

(i) D wrote the love letter

(ii) X & V were secret lovers

(iii) D knew it

(d) Can only prove 1 fact at a time

(e) Evidence is admitted subject to connection
(f) Judge must find that there is sufficient evidence for the jury to find all 3 facts by a preponderance of the evidence

(g) If not, judge will strike the evidence & tell the jury to disregard it

(h) Jury decides whether to believe the evidence

2. TESTIMONY BY ACCUSED

a) R104(d) Testimony by accused—The accused does not, by testifying upon a preliminary matter, become subject to cross-examination as to other issues in the case.
b) Only applies if the accused is a W on the evidence at issue in a preliminary hearing

c) Only applies in criminal cases

d) D does not waive privilege against self-incrimination by laying foundation for evidence

e) May only be cross-examined as to foundation testimony

II. Competency

A. IN GENERAL

1. R601 General Rule of Competency—Every person is competent to be a witness except as otherwise provided in these rules. However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency of a witness shall be determined in accordance with State law.
2. Presumption: every person is competent to be a witness 
a) No exception made for mental incapacity or immaturity

b) No mental or moral qualifications for testifying as a witness specified

3. When state law applies to a claim or defense (in diversity cases), state law governs the competency of a witness.  State law often means Dead Man’s statutes.

a) Dead Man’s Rule: No person shall be allowed to testify when the other party is dead.  When one party is silenced by death (cannot testify), then the other party should also be prohibited from testifying.  Used to prevent fraud on the estate of the decedent.

b) No Dead Man’s Rule in FRE

4. Competence is a matter of status—not ability

B. COMPETENCY v. CREDIBILITY

1. Judge decides competence

a) Drug use may temporarily render W incompetent

b) Requiring W to take a mental examination is the exception—not the rule

2. Jury decides credibility

a) Mental derangement, where it affects the ability of the witness to observe, remember, and recount, can got to attack credibility

b) Prior inconsistent statements go to credibility of witness
c) Drug use goes to credibility and W’s ability to observe and remember but does not render W incompetent
C. INCOMPETENCE BY STATUS—only 2 groups specifically rendered incompetent as Ws in FRE
1. JURORS R606
a) Attacking the Judgment

(1) R606(b) Inquiry into validity of verdict or indictment—Upon an inquiry into the validity of a verdict or indictment, a juror may not testify as to any matter or statement occurring during the course of the jury’s deliberations or to the effect of anything upon that or any other juror’s mind or emotions as influencing the juror to assent to or dissent from the verdict or indictment or concerning the juror’s mental processes in connection therewith, except that a juror may testify on the question whether extraneous prejudicial information was improperly brought to the jury’s attention or whether any outside influence was improperly brought to bear upon any juror. Nor may a juror’s affidavit or evidence of any statement by the juror concerning a matter about which the juror would be precluded from testifying be received for these purposes.
(2) General rule: Jurors CANNOT impeach verdicts on mental processes, deliberations (internal matters) 

(a) Other jurors ignoring instructions, inattentive

(b) Pressure from other jurors, reaching compromise verdict

(c) Juror’s physical or mental incompetence

(d) Juror drug or alcohol use

(i) Tanner v. United States (1987)—jurors engaged in alcohol use, drug use, and drug sale but juror testimony about improper conduct was not allowed to impeach jury’s verdict.  BUT drug sale is a felony.  Felony disqualifies you from jury duty.  Court failed to consider this fact.

(3) Exceptions—juror testimony can be used to impeach jury verdict on external matters
(a) Extraneous prejudicial information or outside influences

(i) Newspaper accounts of case

(ii) Bribe offered to juror

(iii) Unauthorized jury experiments

(iv) Bailiff’s comments to jury

(v) Jury review of documents not admitted into evidence

(vi) Threats to a juror or juror’s family

(b) Juror lies on voir dire may be explored regarding racial or sexist bias

(4) Examples: Juror affidavit claims that:

(a) A juror was drunk during trial ( disregarded (internal)

(b) A juror claimed to have read about case ( look into (external)

(c) Jury agreed on quotient verdict ( disregarded (internal)

(d) Bailiff told jury that D was a liar ( look into (external)

(e) One juror threatened to kill another ( ??? (in between)

b) At trial

(1) R606(a) At the trial—A member of the jury may not testify as a witness before that jury in the trial of the case in which the juror is sitting. If the juror is called so to testify, the opposing party shall be afforded an opportunity to object out of the presence of the jury.
(2) Juror may not take W stand—juror is incompetent to testify

2. JUDGES
a) R605—The judge presiding at the trial may not testify in that trial as a witness. No objection need be made in order to preserve the point.
b) Judge incompetent to testify as a witness

D. FOUNDATIONAL COMPETENCE

1. INTRODUCTION—foundational requirements for W to testify:

a) W must take an oath or appropriate substitute

b) W must have perceived something important to the case

c) W must recollect what was perceived

d) W must be able to communicate the testimony to the finder of fact

2. OATH

a) R603—Before testifying, every witness shall be required to declare that the witness will testify truthfully, by oath or affirmation administered in a form calculated to awaken the witness’ conscience and impress the witness’ mind with the duty to do so.
b) Religious convictions—No particular form is required.  Point of oath is to just understand the consequences of perjury.  If W objects to the standard oath on religious grounds, a suitable substitute can be used as long as it meets objectives of oath.

c) Children

(1) Requirements:

(a) Must understand purpose of oath—to tell the truth

(b) Must be able to understand questions

(c) Must be able to communicate

(2) No minimum age under FRE

(3) States often have rebuttable presumptions

(a) i.e., if child is younger than 7, incompetent to testify

(4) If child is incompetent, hearsay might be admitted

(a) i.e., child’s excited utterance shortly after the incident occurred

(5) Child does not need to understand all the words of the oath but must understand the purpose of the oath (to tell the truth)

d) Competent incompetent—as long as a W appreciates his duty to tell the truth and is minimally capable of observing, recalling, & communicating the events, he will be found competent to testify.

3. PERCEPTION/PERSONAL KNOWLEDGE

a) R602 Personal Knowledge Requirement—A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may, but need not, consist of the witness’ own testimony. This rule is subject to the provisions of rule 703, relating to opinion testimony by expert witnesses.
b) Expert witnesses: treated differently—may testify without having personal knowledge

c) Judge evaluates under R104(b)—whether there is enough evidence to support a finding by the jury that the W perceived the facts, whether it would be reasonable for the jury to so find
d) Generally, W’s claim of knowledge is sufficient

e) Extent of personal knowledge
(1) Does not require perfect knowledge nor absolute certainty

(2) Slightest possibility of actual perception is sufficient

(3) Cannot be sheer speculation

(4) Insufficient to say “I imagine…”—does not count as personal knowledge

(5) Problem in witness’ perception generally goes to weight and not admissibility

f) Personal knowledge may be used to support a lay opinion

(1) Example: Car driven in wobbly manner.  Sheriff’s opinion that driver is drunk based solely on driving.  Opinion is based on sufficient knowledge.
(2) W can estimate or approximate as long as it is based upon personal knowledge
g) Relationship to hearsay rule—W entering hearsay evidence does not have to have personal knowledge of the underlying event to which hearsay statements pertain.  Hearsay statement admissible as long as W heard the statement being made.  But hearsay declarant must have personal knowledge of the event.
h) Inconsistency does not negate personal knowledge
i) W cannot have personal knowledge of the effect that event X had on person Y—only person Y has personal knowledge of that
4. RECOLLECTION
a) Memory Refreshed

(1) R612 Writing Used to Refresh Memory—Except  as otherwise provided in criminal proceedings by section 3500 of title 18, United States Code, if a witness uses a writing to refresh memory for the purpose of testifying, either—(1) while testifying, or (2) before testifying, if the court in its discretion determines it is necessary in the interests of justice, an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross-examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness. If it is claimed that the writing contains matters not related to the subject matter of the testimony the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto. Any portion withheld over objections shall be preserved and made available to the appellate court in the event of an appeal.
(2) During trial

(a) Most cases involve refreshing recollection of a W while he is testifying

(b) Procedure

(i) When W appears to have memory problems, counsel will ask “Would reviewing [document] refresh your recollection?”

(ii) If W says yes, counsel will show the document to W, ask W to review it silently, and then ask whether W’s memory is refreshed

(a) If yes, W testifies

(b) If no, counsel moves on

(iii) Opposing counsel may offer document to show that W is reading, not remembering—to challenge claim of memory refreshed

(iv) Judge decides what portion of document is shown to jury

(c) Adverse party always has the right to inspect documents 

(i) Have the writing produced at the hearing

(ii) Inspect it

(iii) Cross-examine W on it

(3) Before trial

(a) Judicial discretion to order production of material used before trial to refresh recollection

(i) Particularly pertinent for experts

(ii) Counsel must assume if an expert sees something, it might be disclosed

(iii) Courts don’t distinguish between “refreshing” & “preparing”—effect is the same

(4) Waiver: Documents used to refresh may waive privilege & work product claims

(5) Purpose of document

(a) By refreshing counsel: NOT used to prove the contents but solely to refresh recollection.

(b) By opposing counsel: NOT used to prove the truth of the contents but to show that the memory claim is false (W’s claim to remember is false, W is just reading doc)

(6) Leading questions are a legitimate, efficient way to refresh recollection

(a) R611(c) Leading questions—Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness’ testimony.
(i) Necessary when W is having memory problems
(7) Can use anything to refresh memory—doesn’t have to W’s own notes
b) Past Recollection Recorded—Different from refreshing recollection
(1) Used when W cannot remember in whole or in part

(2) W must be present

(3) Document is used to prove contents rather than refresh memory—substitute for testimony

(4) R803(5) Hearsay Exceptions; Availability of Declarant Immaterial—The following are not excluded by the hearsay rule, even though the declarant is available as a witness: (5) Recorded recollection—A memorandum or record concerning a matter about which a witness once had knowledge but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly. If admitted, the memorandum or record may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.
(5) Requirements (dependant on W to lay foundation)
(a) Once had knowledge

(b) Cannot testify from memory

(c) Made or adopted memorandum/record when matter was fresh in memory

(i) Standard is flexible—3 years has been considered fresh

(ii) If W says “My memory was bad at the time” ( R803(5) does not apply.

(d) Memorandum/record was accurate

(6) Memory need not be completely gone

(7) Can be used even with a reluctant W but W must lay the foundation

(8) Do not need to show that W remembers what was said
(9) W need not record or sign statement—another person may record it

(10) Statement may be read to jury & into evidence BUT not shown & not received as an exhibit
(a) Rationale: Recorded recollection is not as good as live testimony.  To prevent a jury from giving too much weight to a written statement that cannot be effectively cross-examined.
5. COMMUNICATION
a) Interpreters

(1) R604—An interpreter is subject to the provisions of these rules relating to qualification as an expert and the administration of an oath or affirmation to make a true translation.
(2) Interpreter must qualify as an expert per R702—thus, methodology must be reliable.

(a) Interpreter must possess sufficient knowledge, skill, experience, training, or education in order to qualify as a valid interpreter.

(b) Interpreter does not qualify if there is no way to test the interpretation.

(3) Interpreter must take oath to make true translation

III. Relevance

A. IN GENERAL
1. R401 Definition of ‘‘Relevant Evidence’’—‘‘Relevant evidence’’ means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.
a) Any tendency—must be probative of the proposition, low threshold
b) Of consequence—proposition must be one that is of consequence
2. Guesses are irrelevant

3. Relevance v. Sufficiency—relevance is different from sufficiency

a) Relevant evidence has any tendency to make anything of consequence more or less probable
b) Sufficiency depends on the standard of proof

(1) Is there enough evidence to prove guilt beyond a reasonable doubt?

(2) Is there enough evidence to prove by a preponderance of the evidence?

4. Conditional Relevance—governed by R104(b) rather than 401
a) Judge decides 

b) Must provide foundation of “enough evidence to support a finding” of conditional fact
c) When fact B is needed to make fact A relevant, look at the evidence as a package
d) R104(b) Relevancy conditioned on fact—When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.
e) Example: In homicide case, prosecution presents evidence D’s cousin had a shotgun (evidence A).  P’s theory is that D borrowed gun from cousin (hypo B) & killed V.  (Evidence A) is only relevant if there is also evidence of (hypo B) before D supposedly shot V.  There must be sufficient evidence for jury to find all 3 before anything is relevant:

(1) Cousin had a shotgun (evidence A)

(2) D borrowed it before victim was shot (fact B)

(3) Victim was shot with a shotgun

5. Remote evidence may be relevant but may be excluded under R403
a) Evidence that is too far removed in space or time from the proposition that it is offered to prove

6. Failure to offer evidence might be relevant (i.e., evidence the jury expects to be presented).  May give rise to an inference that the evidence would have been unfavorable.

B. ADMISSIBILITY

1. R402 Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible—All relevant evidence is admissible, except as otherwise provided by the Constitution of the United States, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority. Evidence which is not relevant is not admissible.
a) 4 sources of exclusion: Constitution, Acts of Congress, FRE, other SCOTUS rules

b) State bar rules not a source of exclusion under R402

(1) But state competency rules govern under R601

2. All relevant evidence is subject to R403 & 4 sources of exclusion

3. Irrelevant evidence is never admissible—but there must be a proper (timely, specific, correct) objection

4. Direct v. Circumstantial evidence

a) Direct (if believed) proves a point

(1) Eyewitness says “I saw D shoot the deceased”—but W could have been a mile away

b) Circumstantial requires inferences

(1) W saw D standing over decease with a smoking gun.

(2) Bad behavior is admissible & has probative value as circumstantial evidence of consciousness of guilt—jury may draw adverse inferences

c) Neither is necessarily more powerful—makes no difference

5. Substantive law may dictate relevance (i.e., D’s belief as to age of V is irrelevant for SL statutory rape)

C. R403 BALANCING

1. R403 Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time—Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of [1] unfair prejudice, [2] confusion of the issues, or misleading the jury, or [3] by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.
a) Unfair prejudice—would lead the jury to make an emotional or irrational decision or to use the evidence in a manner not permitted by FRE

b) Confusion of the issues

c) Misleading the jury

d) Undue delay, waste of time or needless cumulative evidence

2. Balancing in favor of admissibility—if close, relevant evidence should be admitted.  Harm must substantially outweigh probative value.

3. Bench trials

a) Prejudice is not an issue

b) Undue delay, waste of time or needless cumulative evidence is an issue
4. Balancing should be on the record
5. Appellate court will usually defer to trial judge as long as there is evidence in the record that trial judge engaged in balancing—R403 rulings generally do NOT get overturned
D. COMMON APPLICATIONS

1. Consciousness of guilt

a) Evidence of flight or escape from custody 

(1) Depends upon the degree of confidence with which four inferences can be drawn (United States v. Myers 5th Cir. 1977)

(a) From the ∆’s behavior to flight

(b) From flight to consciousness of guilt

(c) From consciousness of guilt to consciousness of guilt concerning the crime charged

(d) From consciousness of guilt concerning the crime charged to actual guilt of the crime charged

b) Destroying of evidence in bad faith

c) Resisting arrest

d) Concealment

e) Assumption of a false name

f) Jury may draw adverse inferences against party.

2. Wealth

a) Supposed to be irrelevant

b) Evidence of net worth is admissible on punitive damage claims look at wealth (to see what would hurt D to pay).  Bifurcation may be in order.
3. Similar Events

a) May be relevant to prove product defect or negligence

b) Degree of similarity matters

c) Courts fear “trial within a trial”

d) Foundational requirement: Substantial similarity (esp. if being offered to show existence of a dangerous condition or causation)

e) Similar accidents are more likely to be admitted if they offered to prove notice (rather than defect or causation) 

f) Absence of accident claims may be relevant.  Foundation requires a showing that a substantially similar product was used in settings & circumstances sufficiently similar to those surrounding the accident in dispute.

g) Probability – Mathematical odds are not admissible as evidence to identify a ∆ in a criminal proceeding so long as the odds are based on estimates, the validity of which have not been demonstrated (State v. Sneed, NM 1966)
4. Experiments & Experience

a) Accident reconstructions require substantial similarity

b) Explanatory evidence may be less prejudicial—BUT it must not appear to be a recreation of the accident unless the conditions are identical

c) To present demonstrative evidence 

(1) To prove how an accident occurred, must conduct the test under conditions that are as identical as reasonably possible to those existing at the time of the accident.

(2) To illustrate general scientific principles, must conduct the demonstration under circumstances very different from those involved in the accident—so the jury is not misled. ( more likely to get in

5. Other Related Acts

a) Evidence of other lawsuits or claims by P generally is NOT relevant

(1) But see R404(b)

(2) May be relevant for fraud

b) Prior dealings between parties may be relevant

(1) i.e., to show both parties understood what the terms of the contract were supposed to mean

6. Gruesome Evidence

a) Generally, judges will let photos in

b) Photos after autopsy inadmissible b/c shows what doctors did—not what the parent did
c) Admitted as relevant evidence over an objection of undue prejudice if the pictures will assist the jury on an essential issue in the case
7. Implicating Another (alternative perpetrator evidence) 
a) United States v. McVeigh (10th Cir. 1998) – 157

(1) Alternative perpetrator evidence though relevant is excluded under R403

(2) Evidence that can have no other effect than to case a bare suspicion on another is not admissible. 

b) Holmes v. South Carolina (2006) – Supp 

(1) Casts doubt on McVeigh
(2) Generally, should allow D to put on evidence of 3P guilt—even when there is strong evidence of D’s guilt

E. EVIDENTIARY ALTERNATIVE & STIPULATIONS

1. General rule: A party can put on the evidence that it finds most persuasive, tells the best story

2. Stipulations are rarely required of litigants.  Other side can refuse an offer to stipulate.  However, trial judge still must consider R403.

3. Look at extremely prejudicial evidence in light of alternative evidence available.  Less probative if alternative evidence is not as prejudicial.  
4. Old Chief v. United States (1997) – 165 ( Stipulation (alternative evidence) should have been accepted b/c evidence at issue was prejudicial

a) Old Chief charged with crimes of being a felon in possession of a gun & assault with a dangerous weapon.  Government refused offer of stipulation of prior felony conviction (to establish convict status of prior felony conviction).  D did not want fact that it was assault “causing serious bodily injury” to be revealed. 

IV. Relevance—special rules

A. SUBSEQUENT REMEDIAL MEASURES

1. R407 Subsequent Remedial Measures—When, after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove [1] negligence, [2] culpable conduct, a [3] defect in a product, a defect in a product’s design, or [4] a need for a warning or instruction. This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.
2. Most cases involving R407 are negligence or product liability cases
3. Subsequent measures are NOT admissible to prove

a) Negligence

b) culpable conduct

c) defect in a product, a defect in a product’s design, or 
d) need for a warning or instruction

4. Offered for other purposes—Exclusion not required under R407 BUT subject to R403

a) Ownership

b) Control

c) Feasibility if controverted

(1) More than that which is merely possible, must be capable of being utilized successfully

d) Impeachment—As manufacturer, don’t want to use superlatives (i.e., “it was the best”).  If you change the product 2 weeks later, the change can be used to impeach.

5. Policies underlying R407

a) Encourage repair

b) Exclude evidence of questionable relevance

c) Avoid confusion of jury

6. Broad coverage—R407 includes

a) Changes in design or policy

b) Firing employees
c) Warning
7. Timing: R407 only applies to measures taken after the event causing P’s injury or harm.  Does not apply if remedial measure occurred after the manufacture or design of the product but before the event.

8. Limits to R407

a) Reports of accident investigations are NOT remedial measures

b) Ds should avoid superlatives (safest, greatest, etc.)—opens door to impeachment with D’s subsequent conduct

c) Only applies to repairs made after a specific accident
d) 3P repairs do not fall under R407 (must be repairs done by D)
e) Subject to R401 & R403
9. Does not apply to 3Ps—Most courts confine R407 to measures taken by D, rather than 3Ps.
B. COMPROMISE & OFFERS OF COMPROMISE (SETTLEMENT DISCUSSIONS) 
1. R408 Compromise and Offers to Compromise—Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount.  Evidence of conduct or statements made in compromise negotiations is likewise not admissible. This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations. This rule also does not require exclusion when the evidence is offered for another purpose, such as [1] proving bias or prejudice of a witness, [2] negativing a contention of undue delay, or [3] proving an effort to obstruct a criminal investigation or prosecution.
2. Requires an actual dispute or at least an apparent difference of opinion between the parties with respect to validity of claim or amount
a) Does not protect offers to compromise made before a “claim” has been made
3. Not admissible to prove liability or invalidity—absolute bar (no reverse 403)
a) Statements in settlement negotiations admitting liability or fault CANNOT be used to impeach as prior inconsistent statements
4. Conduct and statements made in discussions are protected
5. Evidence can come in if otherwise admissible

a) R408 does not immunize from disclosure
6. Not excluded under R408 if offered for other purposes
a) Bias or prejudice of W

(1) P sues driver & insurance company.  Insurance company can offer evidence of P/driver settlement to show bias of driver.

b) Negativing allegation of undue delay

(1) Can use negotiation process to explain why you didn’t bring suit earlier—b/c you were trying to settle

c) Proving obstruction of justice

7. No distinction between offeror & offeree—both parties protected

C. PAYMENT OF MEDICAL OR SIMILAR EXPENSES (GOOD SAMARITAN RULE)

1. R409 Payment of Medical and Similar Expenses—Evidence of furnishing or offering or promising to pay medical, hospital, or similar expenses occasioned by an injury is not admissible to prove liability for the injury.
2. No dispute required (different from R408)

3. Trap for the uninitiated: Statements admitting fault ARE admissible, R409 does NOT protect against admission of statements admitting something—don’t need to make statements when making Good Samaritan offer SO DON’T b/c they can be sued against you

4. The offer to pay & payments fall under R409 & are protected.  However, statements made are NOT protected & are admissible.

D. PLEAS & DISCUSSIONS (PLEA BARGAINING RULE)

1. R410 Inadmissibility of Pleas, Plea Discussions, and Related Statements—Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions: (1) a plea of guilty which was later withdrawn; (2) a plea of nolo contendere; (3) any statement made in the course of any proceedings under Rule 11 of the Federal Rules of Criminal Procedure or comparable state procedure regarding either of the foregoing pleas; or (4) any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.  However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussions has been introduced and the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel.
2. 4 situations

a) Plea of guilty which was later withdrawn: starting over

b) Plea of nolo contendere: “no contest,” not an admission.  Get sentenced same as guilty plea but are not admitting anything—just taking the consequences.
c) Any statement made in the course of any proceedings under Rule 11 of the Federal Rules of Criminal Procedure or comparable state procedure regarding either of the foregoing pleas
d) Any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawns
(1) Statements made in plea bargaining cannot be used should negotiations fail

(2) Does not protect statements made to law enforcement (i.e., FBI, secret police)—only protects statements made to prosecutor
3. Not admissible against any participant in the plea discussion

a) Except against the government (reverse 410)
(1) When D rejects an offer of immunity on the ground he is unaware of any wrongdoing about which he could testify, his action is probative of a state of mind devoid of guilty knowledge (United States v. Biaggi 2d Cir. 1990)

4. Meeting to discuss possible charges qualify as plea discussions
a) Any situation where D exhibited an actual subjective expectation to negotiate a plea and that expectation was reasonable given the totality of the objective circumstances (United States v. Robinson, 5th Cir. 1978)
5. Applies in all subsequent cases—both civil & criminal

6. No impeachment use

7. Exceptions (2)

a) Rule of completeness—if D offers evidence of something that happened in discussion with the prosecutor, prosecutor can present evidence to put D’s evidence in context

b) Perjury prosecution—statements under oath, on the record and before counsel are subject to penalty of perjury

8. Waivers

a) United States v. Mezzanatto (1995) – 204: D can waive R410 protections but extraordinary, shocking waivers would be INVALID
b) General rule:  All waivers are valid—not limited to waivers for impeachment uses.  Waiver is only as broad as the D agrees to (i.e. agreement to subsequent criminal cases only would only allow waiver as to criminal cases, not civil cases).
9. Timing: 

a) Not clear whether statements made after plea agreement is reached (i.e., during case-in-chief at trial) are covered under R410
10. R410 does not protect against completed pleas of guilty & does not protect against use of statements made in connection with completed pleas (v. statements made in plea negotiations or in connection with withdrawn pleas)
11. Not a privilege rule but a rule of admissibility
E. LIABILITY INSURANCE (INSURANCE RULE)

1. R411 Liability Insurance—Evidence that a person was or was not insured against liability is not admissible upon the issue whether the person acted negligently or otherwise wrongfully. This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as [1] proof of agency, ownership, or control, or [2] bias or prejudice of a witness.
2. Absolute bar only applies to issue of negligence and wrongfulness
3. Rationale: jury might be more willing to find liability if D has insurance

4. Admissible for other purposes

a) Agency, ownership, or control

b) Bias or prejudice of witness (i.e., insurance investigators)

c) Evidence of insurance might be admissible to neutralize D’s assertion of limited funds—otherwise, jury might believe D-jx cannot pay the judgment
d) Punitive damages—Jury needs to decide on appropriate figure & quite common to admit net worth evidence.  Amount of insurance available is relevant to assessing total worth of company & to understand the pain the company will feel as a result of punitive damages award.  Bifurcation of liability/compensatory damage from punitive damage is appropriate.
V. Character evidence
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A. SUBSTANTIVE CHARACTER EVIDENCE—When character is relevant to an issue in the case 
1. CIRCUMSTANTIAL USE / PROPENSITY EVIDENCE R404(a)—Only available in criminal cases—cannot use character evidence to show propensity in civil cases
a) General rule—start with presumption that character evidence CANNOT be used
(1) No character evidence allowed until D calls a character W—D must initiate
(2) R404(a) Character evidence generally—Evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:
b) Exceptions—subject to R402 must be relevant, D must initiate the inquiry
(1) R404(a)(1) Character of accused—Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same, or if evidence of a trait of character of the alleged victim of the crime is offered by an accused and admitted under Rule 404(a)(2), evidence of the same trait of character of the accused offered by the prosecution;
(a) Applies when D claims charged act is inconsistent with his character trait (i.e., D is honest.  Therefore, D did not do act)
(b) D may present reputation or opinion evidence from witnesses but NOT specific acts
(c) Prosecution may rebut but may not initiate the inquiry

(i) Can rebut as to D with respect to that character trait

(a) If W testifies to D’s character

(b) If W testifies to V’s character
(d) Only reputation or opinion testimony may be offered—neither D nor P may use specific acts

(e) Generally does not apply to quasi-criminal civil cases

(2) R404(a)(2) Character of alleged victim—Evidence of a pertinent trait of character of the alleged victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness of the alleged victim offered by the prosecution in a homicide case to rebut evidence that the alleged victim was the first aggressor;
(a) D initiates by attacking pertinent character trait of V
(i) P may respond by rebuttal evidence of V’s character 
(ii) P may respond by attacking D for same character trait—(a)(1)

(b) D initiates by alleging V was first aggressor in homicide case (claim that V was first aggressor is NOT an attack on character)
(i) P may respond by rebuttal evidence of V’s peaceable character
(ii) P CANNOT offer evidence of D’s violent or aggressive character—b/c V’s character has not been attacked

(iii) In self-defense case that’s not homicide, P CANNOT offer rebuttal evidence as to V’s peaceable character

(c) Only reputation or opinion testimony may be offered—neither D nor P may use specific acts
(3) R404(a)(3) Character of witness—Evidence of the character of a witness, as provided in rules 607, 608, and 609.
(a) Permits attacks or rehabilitation of witnesses

(b) W must take the stand

(i) R607, R608, R609 permit attacks & rehabilitation only after W testifies

(ii) R404(a)(1) & (a)(2) applies whether or not particular person testifies

(c) Allows certain character evidence for impeachment purposes if W testifies that may otherwise be substantively inadmissible

c) Not excluded as character evidence

(1) Character v. ability or training (ability evidence is admissible)
(a) Claim that pilot lacked training—not propensity but ability evidence

(b) Claim that attorney lacked experience—not propensity but ability evidence

(c) “Isn’t it true that she cannot drive a stick shift and has always had problems driving a car without automatic transmission?”—goes to her ability to drive, not propensity

(2) W may testify as to what W observed and explain why he was scared ( not character evidence.

(3) Evidence that is arguably character evidence is admissible if offered for a not-for-character purpose.   

(a)  “I had previously been warned that D was a dangerous and violent man”—offered not as character evidence but to explain fear.  Evidence is not offered to prove that D actually is a dangerous and violent man but to explain why W gave D money.

2. CHARACTER IN ISSUE

a) Character is in issue when it is an element of a claim or defense
(1) Violent disposition is not an element in homicide cases

(a) If not for 404(a) prohibition, violent disposition is circumstantial evidence of propensity
(b) Peaceful people may commit violent acts

b) Character evidence MUST be admissible  

c) Can use specific instances of conduct in addition to opinion & reputation testimony
d) R404(a) inapplicable when character is in issue b/c

(1) Evidence is not offered to prove propensity

(2) Instead, offered to prove the character trait itself

(3) When character is in issue, irrelevant how the person acted on a specific occasion

e) Admissibility governed by general rules applicable to evidence in general

f) Examples

(1) D is sued for negligent entrustment of an instrument to a careless individual

(a) P must prove that the individual was careless 
(i) Character evidence is essential

(ii) Character evidence is not offered to prove conduct consistent with character
(b) P may also have to prove that the D acted negligently on a given occasion

(i) Character evidence not admissible b/c propensity purpose
(c) If both issues are in the case, bifurcation required to assure that jury will not use character evidence as propensity evidence

(i) Q1: Did D act negligently? ( Does not require character evidence

(ii) Q2: If yes: Is individual careless?  
(2) When truth is a defense in a defamation case

(3) A charge of defamation or libel makes damage to the victim’s reputation or character an essential element of the case
g) Criminal cases

(1) Entrapment defense—most common example in criminal cases 

(a) D claims “I was entrapped—I was not predisposed to commit the crime but government induced me, made me do it”

(b) Evidence of predisposition is essential to prove or negate the principal element of the defense

h) Child custody—Question of what is in the child’s best interests may require a comparison of the character of the mother & father

3. METHODS OF PROOF

a) 3 ways to present substantive character evidence:

(1) Reputation testimony

(2) Opinion testimony

(3) Specific instances of conduct
b) R405(a) Reputation or opinion—In all cases in which evidence of character or a trait of character of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion. On cross-examination, inquiry is allowable into relevant specific instances of conduct.
(1) Testimony of D’s reputation or opinion of D at the time of alleged crime
(2) If reputation is in issue (when reputational harm is the claim), opinion testimony should not be relevant.

(a) Question judge would need to decide: Whether W who did not know D well should be permitted to offer an opinion when it appears that the opinion adds nothing to the reputation evidence of which W is aware. 

(3) Opinion testimony about guilt is not permitted
c) R405(b) Specific instances of conduct—In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct.
(1) When character is in issue, R405(b) expands the scope of proof available—can use specific instances of conduct in addition to opinion & reputation testimony

(2) Still subject to R401 & R403

(3) Includes specific conversations to prove character

(4) “I never used drugs” is a form of specific act evidence

4. Michelson v. United States (1948) – 237

a) D may introduce character evidence of a pertinent trait of D

b) D controls the scope of the character evidence

c) P may cross-examine D’s witnesses
d) The longer the memory of the W (i.e., 30 years), the more the W becomes open to cross-examination
5. CROSS-EXAMINATION OF CHARACTER WITNESSES

a) Direct examiner controls the scope of the testimony & cross-examination

b) Cross-examiner must have a good faith basis for questions

c) Cross-examiner may ask W about specific acts although direct examiner cannot (direct examiner can only offer reputation or opinion testimony)

d) Reputation witnesses

(1) Can ask “Have you heard?” or “Did you hear?”

(2) Issue is reputation so it matters what W heard

(3) Can ask about rumors as long as examiner has a good faith belief for believing that people in the community know

(4) D has opened the door for P to examine W’s familiarity with D’s reputation

e) Opinion witnesses
(1) Can ask “Have you heard?” or “Did you know?” 

(2) What the W knows or heard might affect opinion

(3) Standard of good faith is higher for questioning opinion Ws

(4) “Did you know?” may require more than rumor

f) “Do you know?” questions require a good faith showing that

(1) Act occurred and

(2) W or community should have known about it (i.e., unlikely anyone would know about perjury)

g) Guilt-assuming hypos forbidden—but permissible to assume what D admits
h) Evidence during cross-examination comes in for impeachment purpose—not substantive purpose

6. INADVERTENTLY OPENING THE DOOR ON DIRECT EXAMINATION

a) D may say something that is considered character evidence & open the door for cross-examination

b) P will be able to rebut & ask about prior acts (specific acts)
B. IMPEACHMENT USE OF CHARACTER EVIDENCE—Impeachment has nothing to do with the issues in the case.  Rather impeachment is an attempt to discredit the witness or the witness’ testimony so that the judge or jury will find the witness’ testimony unworthy of belief.
C. PRIOR BAD ACTS 

1. R404(b) Other crimes, wrongs, or acts—Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith [propensity]. It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice in advance of trial, or during trial if the court excuses pretrial notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.
2. Applies to criminal & civil cases

3. Must establish a not-for-character purpose.  Can only be offered for a non-propensity purpose.

4. Subject to R403—probative value of non-propensity purpose v. likelihood it will be used as propensity

a) R403 objections are usually made with R404(b)

b) Always prejudicial

5. Judge decides under R104(b)

6. Specific act evidence is more powerful than reputation or opinion testimony
7. Once you get R404(b) evidence in, cannot control how the jury will use the evidence.  Often parties facing R404(b) evidence will push to stipulate facts instead.  However, proponent not precluded from introducing evidence of other bad acts to prove that element b/c of offer to stipulate.
8. DOCTRINE OF CHANCE – Whether the uncharged incidents are so numerous that it is objectively improbable that so many accidents would befall the accused

9. PLAN—as direct proof of a charged crime that includes a plan or scheme element (there is a broader plane or scheme)

10. IDENTITY—where the pattern & characteristics of the crimes are so unusual and distinctive as to be like a signature

a) Distinctiveness of the facts that make the crimes unique

b) Proximity of the crimes in space & time

c) Reverse 404(b) can be used so long as its probative value under FRE 401 is not substantially outweighed by FRE 403 considerations (United States v. Stevens 3d Cir. 1991)

11. Huddleston v. United States (1988) – 282

a) R404(b) is a conditional relevance rule

b) Role of judge: Judge rules under R104(b).

c) Standard of proof: Test is whether a jury could reasonably find by a preponderance of the evidence that the other act is true.

d) Can still use prior bad act even if there was an acquittal (standard of proof is different)—acquittal just means that the government did not have enough proof to show by clear & convincing evidence

e) Mere fact of arrest does not show that the bad act was committed & that the D committed it

12. INEXTRICABLY INTERTWINED ACTS are not covered under R404(b)

a) Part & parcel of what is charged—even if not explicitly stated in complaint

b) Not considered a prior act

c) B/c R404(b) inapplicable, no need to articulate a “not-for-character” purpose 

13. NOTICE REQUIREMENT

a) Only applies in criminal cases

b) Only applies to the government

c) D must request notice

d) Only general notice is provided

e) Judge may delay notice until trial

D. HABIT (Propensity evidence)
1. R406 Habit; Routine Practice—Evidence of the habit of a person or of the routine practice of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.
2. Requirements:

a) Evidence must meet the definition of habit
(1) a regular response to a certain repeated situation
(2) requires specificity and regularity of the act

b) Habit must be tied specifically to conduct in the case.

3. Covers business custom

4. Admissible to show that conduct conformed to habit ( propensity purpose
5. Clarifies distinction between habit/routine practice and character—considered more reliable than character evidence (not a rule of exclusion)

6. Eyewitnesses not required
7. Must have adequate sample & must have uniformity of response
a) 6-7 times is a close call

b) Response must be almost mechanical (50% not enough)
8. Activity that is extremely complicated is unlikely to be considered as habit—less likely that it would be reflexive & semi-automatic

E. SEXUAL ASSAULT R413
1. R413 Evidence of Similar Crimes in Sexual Assault Cases—(a) In a criminal case in which the defendant is accused of an offense of sexual assault, evidence of the defendant’s commission of another offense or offenses of sexual assault is admissible, and may be considered for its bearing on any matter to which it is relevant.  (b) [notice provision] In a case in which the Government intends to offer evidence under this rule, the attorney for the Government shall disclose the evidence to the defendant, including statements of witnesses or a summary of the substance of any testimony that is expected to be offered, at least fifteen days before the scheduled date of trial or at such later time as the court may allow for good cause.  (c) This rule shall not be construed to limit the admission or consideration of evidence under any other rule.  (d) For purposes of this rule and Rule 415, ‘‘offense of sexual assault’’ means a crime under Federal law or the law of a State (as defined in section 513 of title 18, United States Code) that involved—(1) any conduct proscribed by chapter 109A of title 18, United States Code; (2) contact, without consent, between any part of the defendant’s body or an object and the genitals or anus of another person; (3) contact, without consent, between the genitals or anus of the defendant and any part of another person’s body; (4) deriving sexual pleasure or gratification from the infliction of death, bodily injury, or physical pain on another person; or (5) an attempt or conspiracy to engage in conduct described in paragraphs (1)–(4).
2. Creates an exception to “R404(b) prior bad acts” in sexual assault cases

3. Admissible to prove propensity

4. Notice provision in part (b)

5. R413 is expansive—adds to what is already available

6. Opens the door for character evidence of people who commit sexual assault—provides for more liberal admissibility of D’s prior sex offenses 
7. Evidence is more probative than most other types of prior bad act evidence

a) May have a problem of missing evidence if other acts are excluded

(1) Juries expect evidence of other prior acts

(2) Absence of evidence may make juries more likely to acquit

8. Subject to R403—R413 is constitutional b/c R403 keeps out evidence that is so prejudicial that D would not get a fair trial

F. CIVIL v. CRIMINAL CASES
1. CIVIL CASES
a) The circumstantial use of character evidence is NOT permitted
(1) Does not matter whether D admitted it or not—propensity evidence in civil cases is barred

(2) Cannot drape propensity evidence in a prior statement (“Haven’t you said that D is the worst driver you ever saw?)

(3) Propensity evidence is only available in criminal cases
b) When character is in issue, evidence of the pertinent character trait is admissible and may be proven by reputation, opinion, and specific instances of conduct.

2. CRIMINAL CASES
a) Circumstantial/propensity use

(1) Prosecution may NOT offer character evidence concerning the D in its case in chief.  Prosecution may not initiate the inquiry into character evidence.
(a) D must initiate character evidence

(b) Prosecution can only rebut
(2) Character evidence of a pertinent trait of the D is admissible if offered by the D, after which the state may offer rebuttal evidence.  
(a) Proof may be made only by reputation and opinion.

(3) Character evidence of a pertinent trait of a V is admissible if first offered by the D, after which the state may offer rebuttal evidence as to the V as well as on the same trait of the D.  
(a) Proof may be made only be reputation & opinion.

(4) In a homicide case, if the D offers evidence that the deceased was the first aggressor, the prosecution may then offer rebuttal evidence of the peacefulness of the V.  
(a) Proof may be made only by reputation & opinion.

(b) Prosecution CANNOT offer evidence of the aggressiveness of D

b) Character in issue

(1) When character is an essential element of a charge, claim, or defense, proof may be made by reputation, opinion, and specific instances of conduct.

VI. Opinion testimony

A. LAY OPINIONS

1. R701 Opinion Testimony by Lay Witnesses—If the witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness, and (b) helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue, and (c) not based on scientific, technical, or other specialized knowledge within the scope of Rule 702.
2. Rationale: to get all that the W knows but W is not to give legal conclusion, tell the jury what result to reach—not a 13th juror.

3. REQUIREMENTS

a) Rationally based—requires personal knowledge
b) Helpful—requires that it add something beyond trier’s ken (realm of knowledge)

(1) Jury question

4. CANNOT BE BACK DOOR FOR EXPERT TESTIMONY

a) Lay v. expert testimony—distinction lies in different types of reasoning
(1) Lay Ws use reasoning familiar in everyday life

(2) Experts reason in a specialized way

b) Specialized knowledge—Farmer giving opinion about crop failure on adjoining land and soil, drainage, rain is expert
c) Requirements for experts

(1) Party must list W as an expert

(2) FRCP 26(a) requires experts to file a report beforehand 

(3) Judge plays a role with respect to experts

d) Focus is on testimony rather than who W is

(1) Exact nature of testimony matters

(2) Senior citizen sees drug deal

(a) Testimony that D is a steerer ( expert testimony

(b) Testimony that D dropped drugs ( lay testimony

(3) One W can be both a lay W and an expert W

5. NO GENERAL RESTRICTION ON ULTIMATE ISSUE

a) R704(a) Opinion on Ultimate Issue—(a) Except as provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.

b) Opinion testimony not excluded solely b/c it embraces an ultimate issue 

c) Testimony must satisfy R701 & other rules

d) However, all opinion testimony as to ultimate issues is NOT admissible.  Legal conclusion is NOT sufficiently helpful to the trier of fact & hence, not admissible

6. ON APPEAL

a) Generally no reversal when trial judge allows more lay testimony—harmless error.  

b) If lay testimony excluded, may get reversed b/c deprived D of fair trial

c) Lay testimony tilts in favor of admission

B. EXPERT TESTIMONY

1. R702 Testimony by Experts—If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.
2. REQUIREMENTS

a) Specialized knowledge that will assist trier

(1) Does NOT assist the trier of fact if testimony is on:

(a) Matters within the common knowledge of jurors 

(i) Drug dealers use intermediaries (brokers)—???

(ii) Drug dealers force buyers to use drugs at gunpoint—???

(b) In the form of speculation (i.e., on the value of living)

(c) Mere legal conclusion (i.e., party is guilty or innocent)

(2) Testimony is on a proper subject matter if it deals with an issue not w/in the common knowledge of juror
(a) Agents testifying about code words in drug deal

b) Qualification by knowledge, skill, experience, training, education

(1) Whether other experts exist who are more specifically qualified but who are nonetheless do NOT work for company or specialized industry whose practices are being challenged

(2) If the only people more qualified are those who work for the company, then expert is sufficiently knowledgeable

c) Sufficient facts or data

d) Reliable principles and methods
(1) Methodology must be sound

(2) Must be able to exclude all other causes

e) Reliable application of principles and methods

3. PRINCIPLES

a) Expert on the basis of experience

(1) Requirements:

(a) W must explain how that experience leads to the conclusion reached

(b) Why that experience is a sufficient basis for the opinion and
(c) How that experience is reliably applied to the facts 

(2) Must still satisfy R702 requirements & Daubert factors for reliable methodology

(3) Police officers may have expertise regarding vehicles or investigating auto accidents

b) Specialized knowledge 

(1) W must have training, experience with respect to the issues being tried—not just qualifications generally
(2) W may be an expert in subject but not as to a particular aspect of subject

(3) Mechanical or electrical engineer may have substantial experience with safety issues but lack experience designing or evaluating warnings 

c) Scientific v. non-scientific opinion

(1) Scientific example: Aeronautical engineer explaining how bees fly

(2) Non-scientific example: Beekeeper testifying as to how bees take off

d) Burden is on proponent of expert testimony to satisfy Daubert standards

4. SCOTUS CASES

a) Daubert v. Merrell Dow Pharmaceuticals, Inc. (1993) – 444 ( Reliability test & trial court’s gatekeeping function

(1) General acceptance not required for admissibility of scientific evidence  

(2) Trial judge has a general gatekeeping function

(3) 2-Prong Daubert test

(a) Reasoning or methodology must be sound & scientifically valid (reliability)
(b) Fit of testimony to facts of case (relevance)
(i) Whether the reasoning or methodology can properly be applied to the facts in issue

(ii) Must adequately consider all the factors

(4) Judge makes R104(a) determination of admissibility

(5) Factors to satisfy R702

(a) Can the theory or technique be tested?  Can a hypothesis be falsified?

(b) Peer review and publication—component of good science (relevant though not dispositive)

(i) New techniques may not be published

(ii) Those of limited interest may not be published

(c) Known or potential rate of error of scientific technique

(d) General acceptance—but not required 

(e) Trial judge…

(i) Must be aware of R703 (Data relied upon)

(ii) May consider R706 (Court-appointed experts)
(iii) May use R403

(f) Focus must be solely on principles & methodology—not on conclusions (rejected later in Joiner)

(g) Cross-examination, summary judgment, etc. defeats bad testimony

(h) Distinguish quest for truth in court and in the laboratory (court only gets 1 shot) 

b) General Electric Co. v. Joiner (1997) – 450 ( Applying Daubert gatekeeping function to scientific expert testimony
(1) Abuse of discretion is proper standard by which to review district court’s decision to admit or exclude scientific evidence.

(2) Conclusions and methodology are not entirely distinct.  Need to look at the conclusion to see if methodology was properly applied in the case.  Increases judge’s gatekeeping function.
c) Kumho Tire Company, Ltd. v. Carmichael (1999) – 464 ( Applying Daubert gatekeeping function to non-scientific expert testimony 

(1) Gatekeeping role applies to all expert testimony—not just scientific testimony 

(2) Trial judge may consider Daubert factors but has discretion

(3) Expert must use same level of rigor in court as in professional capacity

(4) Expert found to be unreliable b/c there was no evidence that others in the industry did what expert did

5. 2000 AMENDMENT 

a) Codifies Daubert and Kumho
b) Other factors

(1) Study done independent of litigation

(2) Unjustified extrapolation from an accepted premise to an unfound conclusion

(3) Accounting for alternative explanations

(4) As careful in court as out

(5) Field of expertise known to be reliable

c) Expert testimony is generally admissible—exclusion is the exception 

d) R702(1) requirement that testimony be based upon sufficient facts or data is a quantitative (not qualitative) analysis
6. RULE 703 & 705

a) R703 Bases of Opinion Testimony by Experts—[1] The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing.  [2] If of a type reasonably relied upon by experts in the particular field [reasonable reliance requirement] in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted.  [3] Facts or data that are otherwise inadmissible shall not be disclosed to the jury by the proponent of the opinion or inference unless the court determines that their probative value in assisting the jury to evaluate the expert’s opinion substantially outweighs their prejudicial effect.
(1) Experts must get information related to the case

(2) Permits experts to rely on data used out of court

(3) Requirement: Expert’s testimony is based on type of data reasonable expert in the field would use

(4) Disclosure of otherwise inadmissible data

(a) Reverse 403 exclusionary balancing test 

(i) If admissible only to illustrate the basis for expert’s opinion, then jury can hear it only if its probative value substantially outweighs the risk of prejudice

(ii) If disclosed, limiting instruction should be given

(iii) Tilted toward exclusion

(b) Should not be a back door for otherwise inadmissible evidence

(c) Does not apply to information that is otherwise admissible but not yet admitted

(d) When an expert relies on inadmissible information (such as hearsay), must be of a type reasonably relied on by other experts in the field

(i) R703 is NOT a hearsay exception

b) R705 Disclosure of Facts or Data Underlying Expert Opinion—The expert may testify in terms of opinion or inference and give reasons therefor without first testifying to the underlying facts or data, unless the court requires otherwise. The expert may in any event be required to disclose the underlying facts or data on crossexamination.
(1) General rule: expert does not have to testify about the facts or data that underlie his opinion or inference

c) R705 read together with R703

(1) R705—may reveal admissible facts or data

(2) R703—restricts revealing inadmissible facts or data 

(3) Cross-examiner may explore facts and data—opens the door

7. ULTIMATE ISSUE LIMIT

a) R704(b) Opinion on Ultimate Issue—No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto. Such ultimate issues are matters for the trier of fact alone. 

b) General testimony is admissible

(1) Testimony as to nature of disease and typical effects

(2) Testimony about general effect of schizophrenic disorder on a person’s ability to appreciate the nature or wrongfulness of his actions

c) Testimony about particular D is not admissible

(1) Thinly-veiled hypo with D’s characteristics inadmissible

8. COURT-APPOINTED EXPERTS R706
a) R706(a) Appointment—The court may on its own motion or on the motion of any party enter an order to show cause why expert witnesses should not be appointed, and may request the parties to submit nominations. The court may appoint any expert witnesses agreed upon by the parties, and may appoint expert witnesses of its own selection. An expert witness shall not be appointed by the court unless the witness consents to act. A witness so appointed shall be informed of the witness’ duties by the court in writing, a copy of which shall be filed with the clerk, or at a conference in which the parties shall have opportunity to participate. A witness so appointed shall advise the parties of the witness’ findings, if any; the witness’ deposition may be taken by any party; and the witness may be called to testify by the court or any party.  The witness shall be subject to cross-examination by each party, including a party calling the witness.
(1) Court decides whether or not to appoint experts & the scope of duties

(2) Parties may each depose and cross-examine the court-appointed experts

b) R706(b) Compensation—Expert witnesses so appointed are entitled to reasonable compensation in whatever sum the court may allow.  The compensation thus fixed is payable from funds which may be provided by law in [1] criminal cases and [2] civil actions and proceedings involving just compensation under the fifth amendment [takings cases]. In other civil actions and proceedings the compensation shall be paid by the parties in such proportion and at such time as the court directs, and thereafter charged in like manner as other costs.  
c) R706(c) Disclosure of appointment—In the exercise of its discretion, the court may authorize disclosure to the jury of the fact that the court appointed the expert witness.  
(1) Key issue: Should court tell the jury that the W is a court-appointed expert?

d) R706(d) Parties’ experts of own selection—Nothing in this rule limits the parties in calling expert witnesses of their own selection.
(1) Parties may present their own experts

9. ADVOCACY TIPS

a) Make motions in limine to exclude experts prior to trial.  May be made in conjunction with summary judgment motions.

b) If you lose the motion, make sure ruling is definitive per R103(a) or renew it at trial

c) Defense should not offer to stipulate that W is an expert unless you do not plan to attack W’s opinion
d) Plaintiffs may gain an advantage by tendering W as an expert & having court rule that the W is an expert

(1) After proving credentials, P’s counsel says “Your Honor, we tender this W as an expert in [field].”

(2) Defendants should object to this practice unless the D wants a battle of the experts and wants the judge to anoint all experts

10. DO NOT TELL JURY W IS AN EXPERT

a) Advisory Committee Note to R702: The amendment continues the practice of the original Rule in referring to a qualified witness as an "expert." This was done to provide continuity and to minimize change. The use of the term "expert" in the Rule does not, however, mean that a jury should actually be informed that a qualified witness is testifying as an "expert." Indeed, there is much to be said for a practice that prohibits the use of the term "expert" by both the parties and the court at trial. Such a practice "ensures that trial courts do not inadvertently put their stamp of authority" on a witness's opinion, and protects against the jury's being "overwhelmed by the so-called 'experts'." 
b) ABA Civil Trial Standards: Except in ruling on an objection, the court should not, in the presence of the jury, declare that a W is qualified as an expert or to render an expert opinion, and counsel should not ask the court to do so.

11. MANDATORY DISCLOSURE R26(a)
a) FRCP 26(a)(2) Required Disclosure of Expert Testimony—(A) In addition to the disclosures required by paragraph (1), a party shall disclose to other parties the identity of any person who may be used at trial to present evidence under Rules 702, 703, or 705 of the Federal Rules of Evidence.  (B) Except as otherwise stipulated or directed by the court, this disclosure shall, with respect to a witness who is retained or specially employed to provide expert testimony in the case or whose duties as an employee of the party regularly involve giving expert testimony, be accompanied by a written report prepared and signed by the witness. The report shall contain a complete statement of all opinions to be expressed and the basis and reasons therefor; the data or other information considered by the witness in forming the opinions; any exhibits to be used as a summary of or support for the opinions; the qualifications of the witness, including a list of all publications authored by the witness within the preceding ten years; the compensation to be paid for the study and testimony; and a listing of any other cases in which the witness has testified as an expert at trial or by deposition within the preceding four years.
b) Expert witnesses must file a report with all their opinions with basis & reasons 

c) Experts can only testify as to what is in the reports

(1) If opinion is not in report, cannot be given at trial

(2) Unless there is supplementation (through deposition)

(a) Danger of deposition—offers a chance for supplementation

d) Be careful who writes the expert report

VII. Hearsay

A. HEARSAY DEFINED
1. DEFINITIONS

a) R801 Definitions—The following definitions apply under this article: (a) Statement.—A ‘‘statement’’ is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.  (b) Declarant.—A ‘‘declarant’’ is a person who makes a statement.  (c) Hearsay.—‘‘Hearsay’’ is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.
b) Intent controls whether conduct is a statement—Evidence of conduct (verbal or nonverbal) not intended as an assertion is not a statement
2. BASIC RULE 
a) R802 Hearsay Rule—Hearsay is not admissible except as provided by these rules or by other rules prescribed by the Supreme Court pursuant to statutory authority or by Act of Congress.
b) Only hearsay if offered to prove the truth of the matter asserted

c) Exceptions—generally requires personal knowledge but not required for admissions under 801(d)(2)
(1) R801(d): exemptions/exclusions

(2) R804: exception—declarant unavailable

(3) R803: exception—declarant need not be unavailable

(4) R807: residual hearsay

(5) Generally, if a statement is admissible under one exception, it doesn’t matter that the statement fails under a different exception

d) Authority to create exceptions

(1) Statutes 

(2) Federal rules of civil or criminal procedure 

(3) In rare cases, due process or compulsory process clause might require admission of hearsay
3. DECLARANT

a) Must be human

(1) Not animals, not machine

(2) Test is whether you can cross-examine

b) People-generated assertions (i.e., computer printouts) can be hearsay.  Generator would be the declarant.

c) Possible that W & declarant are the same person—R801(d)(1) covers this situation

4. HEARSAY CONCERNS—reliability concerns
a) Observation, communication, memory

b) Key: Inability to cross-examine declarant when assertion was made 

c) Not necessary to satisfy all hearsay concerns—just need to address some of them
d) Except for admissions, hearsay requires some guarantee of reliability for admission
e) In-court protections that is missing from hearsay

(1) Oath

(2) W’s awareness of gravity of the proceeding

(3) Jury’s ability to observe W’s demeanor

(4) Right of the opponent to cross-examine (most important)

5. OFFERED FOR A NOT-FOR-TRUTH PURPOSE
a) Evidence offered to prove the fact that a statement was made
b) To negate self-defense, to explain circumstances of altercation 
c) Independent legal significance—When the law attaches significance to utterances, not hearsay

(1) Oral contracts
(a) Oral statements establishing a contract, gift, or demand are not truthful or untruthful

(b) Simply effective or ineffective

(2) Threats—offered to show statements were made, not that threats were true

(a) D made threats to judge at sentencing.  Transcript was read to jury.  Statements in transcript are offered to show statements were made.
(3) Creation of substantive rights and liabilities

(a) Insured made statement to cancel policy
(b) Insured did not testify so his statements are out-of-court statements

(c) Insured’s statement to insurance company has legal effect.  It is a direction to insurer that must be obeyed.  
(d) Directions generally not true or false (not being offered for the truth)

(e) Only get hearsay problem with respect to directions when declarant gives an explanation for the direction
(4) Defamation—not offered for its truth
(a) If substantive tort law does not allow an actionable claim for statement, statement may not be relevant—but relevance & hearsay are distinct

(5) Offers and acceptances 

(6) Creation of agency relationships, promissory notes, wills, leases, and assignments when offered to show the existence of the legal relationship

(7) If a party must prove a statement to prevail on a claim or defense, statement unlikely to be hearsay
d) Orders and questions—never offered for their truth 

(1) Questions

(a) Not hearsay: “What time is it?”

(b) Hearsay: “What time was it when you shot X?” if offered to prove that you shot X

(2) Orders/requests
(a) Not hearsay: Police officer’s order to a crowd “Disperse immediately or you will be arrested”

(i) Neither true or false

(ii) Simply either valid or invalid

(b) Hearsay: Police officer’s order “Put your hands up.  I am arresting you b/c you committed an armed robbery” if offered to prove that the person committed an armed robbery

(3) Exception: If it contains some type of explanation, then hearsay

(a) “Would you call X b/c they called me yesterday?” ( “b/c they called me yesterday” is hearsay

e) False or misleading statements—by definition, offered to prove the falsity of the matter asserted rather than the truth of the matter asserted
(1) D testifies before a grand jury one way but differently at trial.  At perjury trial, prosecutor testifies as to what D told grand jury & denied at trial.  When 2 statements made under oath conflict, both are admissible to show one must be false.
f) Notice 

(1) Foundation: Statement must be one that either was or should have been known by the party whose state of mind is in dispute

(2) Example: Woman fell in parking lot.  Company had received reports parking lot was slippery when wet.  Complaints gave notice of a dangerous condition.
(3) Not notice if statement looks backward and states a fact about a past fact

(a) Not notice: I told you half an hour ago about that banana peel

(i) But may come in as agent’s admission

(b) Notice: W can testify that a half hour earlier he heard EE say to manager that there was a banana peel on the floor
g) Laws, regulations, treaties, etc. are not hearsay
h) State of mind (but hearsay if offered to prove that fact remembered is actually true) 
(1) State of mind statement would be admissible under R803(3) as well

(2) State of mind of listener—offered to show effect on listener

(a) Statement to D that his wife was having an affair

(b) Statement to D that something was not stolen (to prove D thought his use was legal)

(c) Statements made to police about D (to show why policeman got a warrant, used force, etc.)
(3) State of mind of declarant—if a person’s state of mind is at issue in a case, out-of-court statements made by that person are often circumstantial evidence of their state of mind (what matters is that the person made the statement and believed it—doesn’t matter if it’s actually true)

(a) Q: What did the teller say?

(b) A: She said that she believed D robbed the bank.

(c) Not hearsay b/c statement is not offered for the truth of the matter asserted but offered to show the belief of the declarant

(d) In most cases, belief of declarant is irrelevant (barred by R402) but sometimes belief is probative to explain declarant’s actions

(4) Circumstantial use—When something is offered for a circumstantial purpose (e.g., to show why someone did something), then not offered for its truth 

6. OFFEROR CONTROLS PURPOSE

a) Party offering evidence may offer it for its truth or for some other purpose

b) If offered for another purpose, other purpose must be relevant

(1) Police officer: I arrested D b/c X said “D robbed the bank.”

(a) Relevant at suppression hearing to show whether officer had probable cause to arrest D

(b) Not relevant at trial 

c) Limiting instruction if requested 

(1) R105 Limited Admissibility—When evidence which is admissible as to one party or for one purpose but not admissible as to another party or for another purpose is admitted, the court, upon request, shall restrict the evidence to its proper scope and instruct the jury accordingly.
(2) R403 objection may be made where evidence will surely be used for its truth despite a limiting instruction

7. FORMS OF STATEMENT
a) Assertive conduct is a statement: When declarant answers a question with action & intended as an assertion, conduct will be construed as a statement—& hearsay if offered to prove the truth.

(1) Pointing to a suspect in a lineup

(2) Nodding your head in response to a Q

(3) Officer asks D’s wife for clothes that D word when he came home.  Wife hands over clothing.  Clothing offered to prove that D wore clothing on a particular day—offered for the truth & hearsay.  Wife’s conduct = statement “these are the clothes D was wearing”

b) Implied assertions may be a statement (and hearsay if offered for the truth)
(1) Use intent-based approach—Did the declarant intend to make an assertion?

(2) Cannot do an end-run on hearsay rule by asking W “What did you say after X spoke to you?” in order to infer what X must have said from W’s half of the conversation (where X’s statements would be inadmissible)

c) Silence may be an implied assertion: Can only be an assertion if there is societal agreement that silence=an assertion.

(1) A tells everyone who wants candy to raise their hand.  Those who don’t raise their hand are asserting that they do not want candy.

B. HEARSAY EXCLUSIONS/EXEMPTIONS R801(d)

[image: image3]
1. PRIOR STATEMENTS BY WITNESS (declarant is the witness) R801(d)(1)—requires personal knowledge & requires W is present for cross-examination
a) R801(d)(1) Statements which are not hearsay—A statement is not hearsay if—(1) Prior statement by witness.—The declarant testifies at the trial or hearing and is subject to cross-examination concerning the statement, and the statement is (A) inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or (B) consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person;
b) Prior inconsistent statements R801(d)(1)(A)
(1) Requirements for admitting inconsistent statements for their truth 

(a) W testifies & is subject to cross-examination

(b) Statement is inconsistent

(c) Statement was made under oath subject to penalty of perjury 
(i) Made at a trial, hearing, other proceeding or deposition

(ii) Grand jury hearing generally okay
(iii) “Other proceeding” must be

(a) Routine

(b) Conducted by a legal officer or under his supervision

(c) Type that would lead a declarant to believe that duty to tell the truth was the same as at trial

(iv) Statements to investigator does not qualify as “proceeding”
(a) Not made to an independent officer

(b) No recording made

(c) Interrogation at W’s home

(d) No warnings provided

(2) Rationale

(a) Written record is certain to be made—no need to depend on someone’s memory

(b) Oath & perjury penalty provide some assurance of reliability

(c) Addresses problem of W intimidation

(3) What is inconsistent?

(a) Trial judge decides what is inconsistent

(b) To be inconsistent, does not need to be diametrically opposed or logically incompatible

(c) Memory problem sometimes inconsistent with prior statement
(i) If sincere, not inconsistent: Trial testimony as to lack of memory is not inconsistent with W’s prior positive statement

(ii) If fake, inconsistent: W is using lack of memory as an excuse to distance himself from prior statement

(4) Statements given same weight as trial testimony—but doubtful (though possible) that statements are sufficient to prove case w/o supporting evidence

(5) Prior inconsistent statements that do not qualify under R801(d)(1)(A) may be admitted under R613 for impeachment purposes
(6) If W denies prior statement, another W may testify that statement was made

c) Prior consistent statements R801(d)(1)(B)
(1) Assumptions

(a) Certain prior consistent statements are especially important

(b) Jury will use statements for their truth because prior statement is same as trial testimony

(2) Cannot be offered until W has been attacked
(3) Requirements

(a) Statement must have been made before alleged improper motive or influence arose (Tome)
(b) W must testify and be subject to cross-examination

(c) Can only be offered to rebut a charge of recent fabrication or improper influence or motive (W must first be attacked)
(i) Consistent statement that predate the alleged fabrication, influence or motive is a square rebuttal of the charge that the testimony was contrived as a consequence of that motive

(ii) Not admissible to counter other forms of impeachment or to bolster the W merely b/c he has been discredited

(4) 3P W may corroborate that prior statement was made

(5) Trial judge decides whether charge of fabrication has been made & when motive arose

(6) Non-hearsay use: If prior consistent statement offered for non-hearsay use, does not need to satisfy R801(d)(1)(B)

(a) Credibility purposes—to rehabilitate a W

(b) To explain or clarify the circumstances of an inconsistent statement

(c) Criminal D may use consistent statement prior to arrest to rebut a government allegation that alleged defense was an afterthought

(7) Tome does not bind state courts b/c evidence decision (not constitutional decision)—no interpretation of FRE binds state courts
d) Prior Identifications R801(d)(1)(C)
(1) Identification may be consistent or inconsistent with trial testimony

(2) Rationale: prior identifications are more reliable than trial identifications

(a) Earlier in time is better

(b) Trial identifications are especially suspect

(3) “Subject to cross-examination” requirement—does NOT require memory

(a) W does not have to have current memory—okay if W is unable due to memory loss to testify concerning the basis for the identification 

(i) If W cannot recall making identification, 3P can testify that W made the identification
(b) Requirement just assures you can ask W questions & W can answer

(c) Confrontation clause satisfied as long as W is present for cross-examination.  Confrontation does not assure effective cross-examination—just the opportunity for cross-examination.

2. PARTY ADMISSIONS R801(d)(2)—does NOT require personal knowledge but must be admission by party-opponent
a) R801(d)(2) Admission by party-opponent—The statement is offered against a party and is (A) the party’s own statement, in either an individual or a representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy. The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).
b) In general

(1) Exclusion (non-hearsay) b/c admission based on responsibility, not reliability 

(a) Individuals are responsible for their statements
(b) Individuals may be vicariously responsible for others’ statements

(2) Trial judge decides whether a statement is admissible—may have to find facts under R104(a)

(3) Only admissible against parties who made (or are responsible) for statements.  In multi-party cases, limiting instruction must be given.
(4) Every statement made by a corporate officer in a deposition is an admission (as long as it’s during his employment)
c) Own statement R801(d)(2)(A)
(1) One-way street (only available to adverse party): Party who made the statement cannot offer admission as evidence—only adverse party may offer it
(2) Admission different from declaration against interest 
(a) Need not have been against interest when made

(b) Need not have admitted anything when made

(c) Need not be based on personal knowledge

(3) Co-defendants or co-plaintiffs are generally are not party-opponents

(a) But cross-claim in a civil case might make them party-opponents
d) Adoptive admissions R801(d)(2)(B)
(1) Silence—failure to deny amounts to adoption/acceptance of statement
(a) Requirements: Trial judge must be satisfied below 4 are satisfied:

(i) Accusation made is one that a normal person would deny

(ii) Accused party heard the accusation

(iii) Accused party had opportunity to deny accusation

(iv) Accused party remained silent

(b) If silence is consistent with ignoring statement as well as adopting it, then not adoption
(i) Customer writes a letter complaining about a product defect.  Company does not respond.  Probably not an adoption.
(2) Miranda
(a) Post-Arrest, Post-Miranda – Statement taken in violation of Miranda cannot be used substantively against D, but may be used to impeach D’s testimony

(b) Post-Arrest, Pre-Miranda – S. Ct. has not ruled, but 2d and 9th Circuits say no

(i) Even in absence of Miranda, those under arrest might know it’s best to be mum when the law is close at hand

(c) Pre-Arrest, Pre-Miranda – Likely yes (S. Ct. hasn’t ruled) as 2d Cir. has held that silence is admissible as admission (United States v. Tocco 2d Cir. 1998)

(i) When the law is not close at hand, we can expect the innocent to speak out against false accusations
(3) Mere possession of document is not adoption  
e) Authorized admissions R801(d)(2)(C)
(1) Judge decides whether declarant was authorized to make a statement
(2) Experts are not authorized to speak for parties until they are identified & proferred (i.e., doctors)

(3) Statements of business made internally are considered authorized statements (i.e., memo that circulates internally)

(4) Close relationship between authorized admissions & agency admissions
(5) EE would not be authorized to make admissions damaging to ER

f) Admissions by agent (usually EE) R801(d)(2)(D)
(1) (D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship 
(2) Scope of employment is key—must relate to the scope of declarant’s employment while declarant was employed
(3) Authorization NOT required
(4) Does not matter to whom the statement was made
(5) Personal knowledge not required

(6) Trial judge decides whether rule is satisfies by preponderance standard

(7) Divided—whether rule applies to government employees

(8) In rare cases, one EE may be an agent of another—if the relationship between the two was tantamount to a principal/agent relationship

(9) Lawyer statements may be agency admissions against client

(a) But special care required in criminal cases

g) Co-conspirator admissions R801(d)(2)(E) 
(1) (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.
(2) Existence of conspiracy

(a) Challenged statements alone CANNOT prove existence of conspiracy—need some independent evidence.  Courts may admit co-conspirator admissions conditionally.

(b) Bourjaily v. United States (1987) – 586 ( Conspirator statements satisfy Confrontation Clause

(i) Preponderance of the evidence standard applies to factual disputes

(ii) In making a preliminary factual determination, contents of challenged statements can be considered for R104(a)

(iii) Well-established (or firmly-rooted) hearsay exceptions satisfy Confrontation Clause

(3) During the conspiracy

(a) Conspiracy ends when 

(i) goals are met (or abandoned) or
(ii) all conspirators are arrested
(iii) For monetary crimes, when money is distributed
(a) Actions designed to evade detection after money has been distributed are not in course of original conspiracy

(b) Acts of concealment after goals have been attained with sole purpose of covering up not during conspiracy
(4) In furtherance of the conspiracy—very broad reading (anything that helps the conspiracy)
(a) Example: Price-fixing conspiracy alleged against several D-companies.  CEO of 1 D-company admits conspiracy to friends.

(i) Admissible against CEO’s company as agency admission

(ii) Not admissible against other D-companies b/c not in furtherance

(b) What is in furtherance
(i) Statements describing past events if made simply to keep coconspirators abreast of current developments & problems facing the group

(ii) Statements made to solicit members or participation in the conspiracy

(iii) Statements explaining the conspiracy to new member

(c) What is not in furtherance
(i) Statements made to law enforcement admitting guilt (even if made during the conspiracy)
(ii) Statement that merely disclose the existence of a conspiracy to a non-conspirator with no intention of recruitment
(d) Statements made in furtherance of another conspiracy may be admitted

(5) Parties

(a) Person to whom statement is made need NOT have been a conspirator

(b) Co-conspirator requirement: Declarant and party against whom a statement is offered must have been members of the conspiracy
(6) Undercover agents: Statements to undercover agents may be during and in furtherance of the conspiracy

C. HEARSAY EXCEPTIONS—DECLARANT UNAVAILABLE R804
1. MUST SHOW UNAVAILABILITY R804(a)
a) R804(a) Definition of unavailability—‘‘Unavailability as a witness’’ includes situations in which the declarant—(1) is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s statement; or (2) persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so; or (3) testifies to a lack of memory of the subject matter of the declarant’s statement; or (4) is unable to be present or to testify at the hearing because of death or then existing physical or mental illness or infirmity; or (5) is absent from the hearing and the proponent of a statement has been unable to procure the declarant’s attendance (or in the case of a hearsay exception under subdivision (b)(2), (3), or (4), the declarant’s attendance or testimony) by process or other reasonable means.  A declarant is not unavailable as a witness if exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.
b) Privilege & Refusal R804(a)(1) & (2)
(1) W must refuse to answer—cannot just assume that W will not testify

(2) 5th Amendment would be a privilege

(3) Judge must exempt W from testifying or order W to testify & hold W in contempt for improper refusal

(4) Party CANNOT refuse to testify and then claim unavailability

c) Lack of memory R804(a)(3)
(1) W is NOT unavailable where W remembers the general subject matter of a conversation but cannot remember certain details

d) Death or disability R804(a)(4)
e) Absence/No deposition R804(a)(5)
(1) Absence refers to absence of testimony
(2) Deposition requirement: Must demonstrate inability to take deposition & obtain testimony of declarant.  
(a) Required for (b)(2), (b)(3), (b)(4)—but not (b)(1) or (b)(6)
(i) Declarant will not be considered absent under (b)(2)-(4) simply b/c he is outside the jx & beyond the subpoena power.  

(ii) Declarant considered unavailable if attempt was made to subpoena W at address listed in telephone book but W no longer lives there & neither party has address for W
(iii) R804(b)(1) requires that party have had opportunity to examine W (already a proceeding)

(iv) R804(b)(6) has made W unable to testify
(b) Deposition preference only applies when absence is asserted ground 
(c) Deposition preferred over declaration against interest
(d) Deposition is better evidence b/c subject to cross-examination
(e) If deposition testimony available, declarant not unavailable

(3) Practically limited to situations in which proponent has a statement that would otherwise be admissible as a declaration against interest 

f) Procurement or wrongdoing—If party engages in wrongdoing that makes W unavailable, cannot claim unavailability

(1) Mere failure to act insufficient—positive action required
(2) Negligence is not wrongdoing

(3) Intentionally releasing a W from a subpoena may be sufficient 

(4) Closely related to R804(b)(6)

2. MUST SATISFY ONE OF THE 5 UNAVAILABILITY EXCEPTIONS R804(b)
a) Former testimony R804(b)(1) (most important exception)
(1) R804(b)(1) Former testimony—Testimony given as a witness at [1] another hearing of the same or a different proceeding, [2] or in a deposition taken in compliance with law in the course of the same or another proceeding, if [3] the party against whom the testimony is now offered, or, [4] in a civil action or proceeding, a predecessor in interest, had [5] an opportunity and [6] similar motive to develop the testimony by direct, cross, or redirect examination.
(2) Key: Party against whom evidence is offered must have had opportunity to examine the declarant & similar motive in doing the examination
(a) Doesn’t matter who offering party is

(b) Can be direct, cross or re-direct
(3) Does not require attempt to take deposition
(4) Predecessor in interest—in lieu of party against whom evidence is offered
(a) Only in civil cases only
(b) 2 approaches:

(i) Expansive reading (3d Cir.): similar motive = predecessor
(ii) Narrower alternative: Some juridical (legal) relationship 
(c) Law is unclear whether similar motive & opportunity is enough.  Unclear whether licensing relationship makes licensee predecessor in interest.  But similar motive and opportunity along with licensing relationship enough.
(5) Grand jury
(a) Against the government: Exculpatory testimony only rarely admissible b/c motive to examine may be different from trial (case by case)

(b) Against criminal D: Inadmissible 
b) Dying declarations R804(b)(2) 
(1) R804(b)(2) Statement under belief of impending death—In a [1] prosecution for homicide or [2] in a civil action or proceeding, [3] a statement made by a declarant while believing that the declarant’s death was imminent, [4] concerning the cause or circumstances of what the declarant believed to be impending death.
(2) Requirements:

(a) Declarant must have personal knowledge of facts alleged in statement (suspicion or conjecture is insufficient)

(b) Must be made under sense of impending death 

(i) State of mind can be evinced by words or circumstances

(ii) Belief that death is possible or probable insufficient

(c) Statement must describe the cause or circumstances of death
(3) Civil cases: Available in all civil cases
(4) Criminal cases: Only available for homicide—not lesser criminal offenses
(5) Admissible to exculpate as well as to implicate

(6) Almost all dying declarations are also excited utterances under R803(2)

c) Declaration against interest R804(b)(3)
(1) R804(b)(3) Statement against interest—A statement which was at the time of its making so far contrary to the declarant’s [1] pecuniary or [2] proprietary interest, or so far [3] tended to subject the declarant to civil or criminal liability, or [4] to render invalid a claim by the declarant against another, that [5] a reasonable person in the declarant’s position would not have made the statement unless believing it to be true. [6] A statement tending to expose the declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement
(2) In general

(a) Statement admissible if it was against a proprietary, pecuniary or penal interest

(b) A declaration against pecuniary & penal interest if declarant made a statement that could expose him to civil and/or criminal liability

(c) Statement made against someone else’s interest not w/in the rule

(d) Focuses on declarant—not who the parties are 

(3) Pecuniary interest

(a) Income taxes: Never in your interest to 

(i) Overstate your income—each income statement is a declaration against interest to prove income floor (declarant is making at least that much) 

(ii) Understate your deductions—each deduction on a return is a declaration against interest to prove a ceiling (declarant does not have more deductions—at most has that many) 
(b) If declarant had made a claim against X or intended to make a claim against X, statement that would render claim invalid would be against interest.  Evidence that declarant intended to make a claim—i.e, under R803(3)—would justify a finding that statement qualified as declaration against interes.
(4) Penal interest

(a) Statements to law enforcement

(i) Per Crawford, statements made to police officer/law enforcement in a criminal case are inadmissible b/c of Confrontation

(ii) Only statements made when declarant believes he is NOT talking to law enforcement (i.e., friends) admissible

(b) Statement-by-statement approach required

(i) Entire declaration not admissible b/c parts of it are disserving

(ii) Non-self-inculpatory collateral statements not admissible—even if they are made w/in broader narrative that is generally self-inculpatory (especially when 3Ps implicated)

(c) Statements implicating 3Ps may qualify 

(i) Unconditional acceptance of guilt is statement against interest
(a) “I accept responsibility—I did it alone, not with X”  

(ii) Blame shifting is NOT a statement against interest
(a) “I did it but X is more responsible”
(d) Need not be completely disserving
(i) Would a reasonable person have made such a statement if it wasn’t true?  Decision for trial judge.  

(ii) Saltzburg thinks broader interpretation is consistent with permissive language “tended to subject the declarant to civil or criminal liability”

(a) When declarant states D was not involved, he is implicitly stating that he (declarant) was involved
(iii) Not declaration against interest 
(a) If neutral or self-serving

(b) when declarant has nothing to lose

(e) Corroborating circumstances requirement—statement tending to expose declarant to criminal liability and offered to exculpate the accused is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement
(i) Corroboration only imposed on D 

(a) But some courts impose requirement on all parties

(b) If D in criminal case offers declaration against penal interest to exculpate himself, must make showing that corroborating circumstances exist that clearly indicate trustworthiness of statements

(ii) Situation where criminal D is worse off than prosecution 
(iii) If declaration also exposes declarant to civil liability, statement is admissible as a declaration against pecuniary interest—whether or not corroborated
(5) Declaration against interest v. party admission

(a) Party admission exclusion
(i) Statements made by party or his agents

(ii) Admissions need not be disserving when made—many statements admitted under this exclusion are misguided attempts by the party to exculpate himself by telling a story that turns out to be inconsistent from later story told at trial

(iii) Admissions need not be reliable (not exception)
(b) Declaration against interest exception

(i) Statements made by a non-party who is unavailable for trial

(ii) Admitted b/c they are thought to be reliable—declarant would not say something disserving to his interest unless it were true

d) Family history R804(b)(4)  
(1) R804(b)(4) Statement of personal or family history—(A) A statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or (B) a statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other’s family as to be likely to have accurate information concerning the matter declared.
(2) Never used in federal courts but important in state courts (will contests & family law)
(3) Personal knowledge not required
(4) Statement concerning declarant’s own birth, illegitimacy, etc.
e) Forfeiture by wrongdoing R804(b)(6)
(1) R804(b)(6) Forfeiture by wrongdoing—A statement offered against a party that has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.
(2) Waive hearsay and Confrontation rights by wrongdoing 

(3) Conspiratorial waiver by misconduct

(a) Co-conspirators waive confrontation & hearsay objections as a result of actions that are in furtherance, within the scope, & reasonably foreseeable as a necessary or natural consequence of an ongoing conspiracy

(i) Scope includes secondary goals like evasion, escape, obstruction of justice

(b) Actual knowledge not required—enough that you joined conspiracy & can anticipate the murder

(c) D not responsible for co-conspirators acts if affirmative steps were taken to withdraw from conspiracy 
D. HEARSAY EXCEPTIONS—NOT REQUIRING DECLARANT UNAVAILABILITY R803—requires personal knowledge
1. PRESENT SENSE IMPRESSION R803(1)
a) R803(1) Present sense impression—A statement describing or explaining an event or condition made while the declarant was perceiving the event or condition, or immediately thereafter.
b) Requirements: (requires personal knowledge of events described)
(1) Describes or explains event or condition

(2) Made while perceiving or immediately thereafter (no opportunity for reflection)
(a) Skepticism if more than 20-30 minutes
(3) Corroboration—Most federal courts read into rule (easily met)
(a) in-court testimony of declarant

(b) testimony of another person who also saw what declarant saw

(c) circumstantial evidence that event occurred

c) 911 calls can be present sense impressions or excited utterances

2. EXCITED UTTERANCES R803(2)
a) R803(2) Excited utterance—A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.
b) Requirements: (trial judge is factfinder)
(1) Statement relating to startling event or condition—broader than explaining or describing
(a) Startling event even if hoped for as long as not within declarant’s control and a surprise when it actually happens

(2) Made under the stress of excitement caused by the event or condition
(3) Personal knowledge—declarant must personally observe startling event

c) Foundation: Declarant in an excited state

d) Compared to present sense impression—spontaneous statement analyzed under both rules

(1) Excited utterance 

(a) Relates to event (broader scope of subject matter)
(b) Startling event/condition

(c) no express contemporaneity requirement
(2) Present sense impression

(a) Describes or explains event
(b) Any event or condition

(c) express contemporaneity requirement
e) Anonymous declarant (also applies to present sense impression)

(1) Establishing foundation harder

(2) Establishing personal knowledge harder
(3) Identification not required as long as there is personal knowledge/foundation 
3. THEN EXISTING MENTAL, EMOTIONAL OR PHYSICAL CONDITION R803(3)
a) R803(3) Then existing mental, emotional, or physical condition—A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.
b) Requirement: Statement of then existing state
c) Intent of future conduct v. Past fact
(1) Admissible to prove intent & to prove future conduct of declarant 
(2) Statements of memory (or belief) inadmissible to prove truth of past fact 

(a) Exception: But admissible if it relates to execution of declarant’s will
d) Can declarant’s stated intent be used to prove 3P intent/conduct? (courts divided)
(1) Homicide V tells X “I’m going to meet D tonight”  Can V’s statement be used to prove that D intended to meet V?

e) Victim statements subject to R403: V says “I fear D because he is a killer”—offered to prove V would not have attacked D

(1) “I fear D”—admissible
(2) “Because he is a killer”—being offered for its truth

(a) Relevant but arguably prejudicial

(b) Injects character evidence
f) Example: “My leg hurts because X hit me”
(1) “My leg hurts”—admissible
(2) “Because X hit me”—inadmissible b/c something that happened in the past

4. FOR TREATMENT OR DIAGNOSIS R803(4)
a) R803(4) Statements for purposes of medical diagnosis or treatment—Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.
b) Requirements:
(1) For purpose of diagnosis or treatment

(2) Medical history or symptoms

(3) Cause pertinent to diagnosis (child abuse)

c) By someone other than patient okay
(1) Can be relative, friend, first responder

(2) 3P repeating what person said is okay

d) To trial medical experts okay (to doctor for diagnosis for litigation)—goes to weight

e) Need not be made to physician—nurse, EMT okay
f) Statements of cause attributing fault generally excluded but exception:
(1) Child abuse—as to source of abuse b/c matters whether it was parent or stranger (extent of psychological & emotional injuries & appropriate treatment)
5. HEARSAY WITHIN HEARSAY R805
a) R805 Hearsay Within Hearsay—Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined statements conforms with an exception to the hearsay rule provided in these rules.
b) Many business records and public records have hearsay within a record

c) Past recollection recorded may contain hearsay (i.e., insurance investigator or cop interviews W)

6. BUSINESS RECORDS EXCEPTION R803(6)
a) R803(6) Records of regularly conducted activity—[1] A memorandum, report, record, or data compilation, in any form, of [2] acts, events, conditions, opinions, or diagnoses, [3] made at or near the time by, or from information transmitted by, a person with knowledge, [4] if kept in the course of a regularly conducted business activity, and [5] if it was the regular practice of that business activity to make the memorandum, report, record or data compilation, [6] all as shown by the testimony of the custodian or other qualified witness, or [7] by certification that complies with Rule 902(11), Rule 902(12), or a statute permitting certification, [8] unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness. The term ‘‘business’’ as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.
b) Excludes records that are prepared in anticipation of litigation (not trustworthy)

c) Business duty—to report accurately (most courts read in)
(1) Must be made by business or someone in the business

(2) Cannot be made by 3P who have no business duty

(3) Business record admissible even if declarant/reporter has no business duty if:

(a) Recorder actually verified the information for accuracy

(b) Underlying statement satisfies an independent hearsay exception

(c) Underlying statement is offered for a non-hearsay purpose

(4) Verification: Where business has procedure for verifying identity, records are generally admissible.  Verification is generally enough to lay a foundation.

d) Regular course of a business: Must be made within the regular course of its business
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any regular practice of the business

(1) Regular course of conduct which has some relationship to the business (i.e., recording EE’s version of accidents)
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regular course of a business
e) Foundation: W with knowledge of how the records are kept can testify that they are kept in the ordinary course of regularly conducted activity

(1) W must know something about the recordkeeping process but need not have personal knowledge of any particular recording

f) Computerized records are treated like paper records 

g) Absence of a business record
(1) R803(7) Absence of entry in records kept in accordance with the provisions of paragraph (6)—Evidence that a matter is not included in the memoranda reports, records, or data compilations, in any form, kept in accordance with the provisions of paragraph (6), to prove the nonoccurrence or nonexistence of the matter, if the matter was of a kind of which a memorandum, report, record, or data compilation was regularly made and preserved, unless the sources of information or other circumstances indicate lack of trustworthiness.
(2) Requirements:

(a) Show business has a system of keeping business records

(b) Show business has done a search for the record
(3) Record must be admissible under R803(6)
7. PUBLIC RECORDS R803(8)
a) R803(8) Public records and reports—Records, reports, statements, or data compilations, in any form, of public offices or agencies [includes state, local, foreign—not just federal], setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness.
b) Trustworthiness requirement—applies to all 3 sections
(1) Factors

(a) Timeliness of the investigation

(b) Whether investigator qualified to render opinions (skill or experience)

(c) Whether hearing was held

(d) Possible bias when reports prepared with view to possible litigation

(2) Strong presumption that public reports are reliable—burden on opponent to show untrustworthiness
c) Activities of office R803(8)(A)
(1) Broadest

(2) No restrictions

(3) Admissible in all cases—civil or criminal cases

d) Matters observed R803(8)(B—not admissible against criminal D
(1) Police reports admissible in civil cases only

(2) Rule appears to completely exclude police reports in criminal cases

(a) However, allowed against government: Most courts treat (B) as consistent with (C)—criminal D may use (no confrontation problems) 

e) Factual findings R803(8)(C)—not admissible against criminal D
(1) Admissible in civil cases

(2) Admissible against the government in criminal cases

(a) Cannot use against D in criminal cases b/c of confrontation concerns

(3) Beech Aircraft Corp. v. Rainey (1988) – 735

(a) Factual findings can include conclusions & opinions

(b) Safeguards:

(i) Factual findings must be based on a factual investigation—doesn’t matter if findings state a conclusion or opinion

(ii) Trustworthiness requirement present

f) Public records R803(8) v. Business records R803(6)

(1) Differences

(a) Public records may be reliable and admissible even though they do not satisfy the regularity & contemporaneity reqs of business records

(b) Public records may be admitted without the testimony or affidavit of a foundation W

(2) Criminal cases: 

(a) If not admissible under R803(8), usually also excluded under R803(6)

(b) Law enforcement report excluded under R803(8) b/c made under adversarial circumstances is excluded under R803(6) b/c prepared in anticipation of litigation (
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adversarial circumstances)—untrustworthy 

g) Exclusion for law enforcement reports in criminal cases under R803(8)(B) & (C)
(1) Excludes only those law enforcement reports made under adversarial circumstances (involving the observation or investigation of crimes)

(2) Ministerial reports generally admissible 

(a) Technical, routine acts not involving judgments (laboratory reports)

(b) i.e., gun serial numbers recorded by police 

(3) Admissible if public official who made the report testifies at trial (confrontation problems disappear)
(4) Exclusion does not apply to reports prepared by officials without law enforcement responsibilities

h) Admissibility of investigative reports in civil cases

(1) Opinions must be rendered by qualified people, using reliable methods, & based upon sufficient information & investigation

(2) Drafts (non-final reports) not admissible b/c not considered to contain factual findings.  Factual findings are final statements made at the end of the investigative process.

i) Report that rely on 3Ps (sources outside the government)
(1) 3P hearsay excluded

(2) But courts take a flexible approach (comes down to trustworthiness analysis)

j) Absence of public record

(1) 803(10) Absence of public record or entry—To prove the absence of a record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and preserved by a public office or agency, evidence in the form of a certification in accordance with rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry.
(2) Official need not testify—affidavit is enough

8. LEARNED TREATISE R803(18)
a) R803(18) Learned treatises—To the extent [1] called to the attention of an expert witness upon cross-examination or [2] relied upon by the expert witness in direct examination, [3] statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, [4] established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice.  [5] If admitted, the statements may be read into evidence but may not be received as exhibits.
b) Requirements:

(1) Expert must take stand

(2) Must establish treatise is reliable by:

(a) Admission of W or party

(b) Other expert testimony

(c) Judicial notice

c) Expert need not recognize treatise as reliable, agree with it, or have relied upon it 

d) May be read into evidence but cannot be shown to jurors

(1) Exceptions: 

(a) When parties stipulate

(b) When treatise cannot be read (chart, audio, or video tape)

e) Provides alternative to multiple experts

f) Training tape, videotapes considered treatise

E. RESIDUAL EXCEPTION R807
1. R807 Residual Exception—A statement not specifically covered by Rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence.  [notice requirement:] However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address of the declarant.
2. “Near miss” allowed—if you come close for hearsay exception and show other evidence of trustworthiness (generally admissible unless it violates Confrontation) 

3. Meaning of “not specifically covered by Rule 803 or 804”:

a) Approach 1: 
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(1) If one of the other rules address the circumstance ( cannot use R807

b) Approach 2: 
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4. Various factors go into determining trustworthiness
5. Burden is on proponent of evidence to persuade by a preponderance of the evidence—ruling made pursuant to R104(a) 

6. Notice is flexible—notice during trial may be okay

a) Appellate court cannot invoke R807 to admit a statement b/c cannot give retroactive notice—can never be alternate ground for admissibility

7. “More probative” requirement: probative
[image: image9.wmf]credible 

a) As a general rule, live testimony more probative (reliable) than hearsay but not always:
(1) child’s out-of-court statement 

(2) Affidavits in consumer fraud cases 

b) Not true that only one statement can be more probative than any other evidence.  One statement might be more probative than other evidence to prove one point, and another statement might be more probative to prove a second point.

c) Example: 2 eyewitnesses to an event

(1) Eyewitness1 is available to testify but has low credibility ( more probative
(2) Eyewitness2 is unavailable but has high credibility

VIII. Confrontation Clause

A. BRUTON v. United States (1968) 

1. Holding: Limiting instruction (that confession could only be used against co-D & must be disregarded with respect to D) insufficient to protect D implicated by a non-testifying co-D’s confession.  Co-D’s confession cannot be used against another D.
B. CRAWFORD v. Washington (2004)

1. Testimonial statements of W not present at trial violate Confrontation unless 

a) Declarant unavailable to testify and
b) D had prior opportunity to cross-examine
2. Testimonial at minimum covers prior testimony at:
a) preliminary hearing

b) Before grand jury

c) former trial

d) Police interrogations

3. Open question: comprehensive definition of testimonial

a) Other candidates: affidavits, custodial examinations, prior uncross-examined testimony, pretrial statements declarants would reasonably expect would be used prosecutorially

4. Open question: Whether Confrontation Clause limits any hearsay statements other than testimonial statements.  
5. Before Crawford, SCOTUS held: (overruled—now doesn’t matter if not testimonial)
a) If evidence satisfies well-established hearsay exceptions, satisfies Confrontation Clause
b) If statement does not satisfy hearsay exception, then need to show circumstantial guarantees of reliability, indicia of trustworthiness
C. DAVIS v. Washington (2006) ( Crawford applied to police interrogation
1. Non-testimonial when statements made under circumstances objectively indicating that primary purpose of interrogation is to enable police to meet ongoing emergency

a) Victim’s statements in response to 911 operator’s interrogation are not testimonial & not subject to Confrontation

2. Testimonial when circumstances objectively indicate that there is no ongoing emergency & that primary purpose of interrogation is to establish or prove past events potentially relevant to later criminal prosecution

a) Domestic battery victim’s written statements in affidavit given to police officer were testimonial & subject to Confrontation 

IX. IMpeachment

A. IN GENERAL
1. Evidence must shed light on truth or veracity

2. 2 TYPES OF ATTACK
a) Attack on character

(1) Does not matter who the parties are or what the issues are

(2) i.e., W is a felon, liar, bad actor

b) Case-specific attacks

(1) Bias: relationship to a party, will vary from case to case

(2) Prior inconsistent statements: may be relevant in one case but collateral in another

3. BARS
a) No general rule against impeaching Ws on collateral matters

b) R403 may bar some impeachment (waste of time)

c) R608(b) bars extrinsic evidence 

4. VOUCHING RULE
a) R607 Who May Impeach—The credibility of a witness may be attacked by any party, including the party calling the witness.
b) Good faith basis required for impeachment inquiry
c) Party can impeach its own W
d) May not call W solely to impeach with otherwise inadmissible evidence

(1) Relates only to prior inconsistent statements

(2) However, if party calls W for good faith purpose, impeachment with otherwise admissible evidence allowed

(3) Limitation only applies if impeachment evidence not otherwise admissible

5. COLLATERAL v. NONCOLLATERAL
a) Collateral: so far removed from issues that extrinsic evidence not admissible
(1) Examiner must take the answer of W and may not prove W wrong with documents or testimony from other Ws
b) Noncollateral: closely enough related to issues that extrinsic evidence is admissible to impeach the W

B. IMPEACHMENT MODES
1. COMPETENCY (4)
a) Oaths
(1) Attacked if W is a child or W had no belief in God.

(2) Religious belief impairing credibility

(a) R610 Religious Beliefs or Opinions—Evidence of the beliefs or opinions of a witness on matters of religion is not admissible for the purpose of showing that by reason of their nature the witness’ credibility is impaired or enhanced.
(b) Only applies to religious beliefs or opinions 

(c) Religious affiliation may be admissible

(i) To show bias

(ii) To show motive

b) Perception

c) Recall

d) Communication

e) Relevance to perception, recall, communication

(1) Use of alcohol or drugs—May be relevant to W’s ability to perceive or recall

(2) Psychiatric history—R403 comes into play
2. CHARACTER IMPEACHMENT (3)—not as substantive evidence but for impeachment 
a) Conviction/Prior crimes R609
(1) BALANCING TEST FOR FELONIES R609(a)(1)
(a) R609(a) General rule—For the purpose of attacking the credibility of a witness, (1) evidence that [1] a witness other than an accused has been convicted of a crime shall be admitted, subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year under the law under which the witness was convicted, and evidence that [2] an accused has been convicted of such a crime shall be admitted if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused; 
(b) Crime must be a felony

(c) Ws other than the accused: R403 balancing

(d) Criminal accused: Special balancing test (more protective than R403)

(i) Probative value must outweigh prejudicial effect—not substantially outweigh 
(ii) Prejudice is risk that conviction will be used as character evidence

(e) Prejudice is that of keeping evidence out

(2) AUTOMATIC IMPEACHMENT FOR DISHONESTY/FALSEHOOD R609(a)(2)
(a) R609(a) General rule—For the purpose of attacking the credibility of a witness, … (2) evidence that any witness has been convicted of a crime shall be admitted if it involved dishonesty or false statement, regardless of the punishment.
(b) Applies to both felonies & misdemeanors
(c) No balancing
(d) Dishonesty or false statement
(i) Perjury or offenses involving some element of deceit, untruthfulness or falsification

(ii) Should bear directly on likelihood that W will testify truthfully

(e) Crimes constituting dishonesty & false statement
(i) Meter tampering

(ii) Passing counterfeit money

(iii) Misdemeanor for filing a false police report

(iv) Mail fraud

(v) Forgery

(f) NOT crimes constituting dishonesty & false statement
(i) Crimes involving use of force (assault, bank robbery)
(ii) Possession of a weapon

(iii) Drunkenness

(iv) Prostitution

(g) Uncertain middle category

(i) Petty larceny

(ii) Robbery

(iii) Narcotics possession

(h) Two approaches to dishonesty offenses

(i) Approach 1 (majority): Examine facts underlying conviction—was W actually dishonest or deceitful in committing the crime?
(ii) Approach 2 (Saltzburg): Only applies if falsehood/deceit is a statutory element of the crime (manner in which crime committed irrelevant)

(iii) Proposed Amendment to R609(a)(2)—evidence that any witness has been convicted of a crime that readily can be determined to have been a crime of dishonesty or false statement shall  be admitted if it involved dishonesty or false statement, regardless of the punishment.
(i) Preserving the appeal

(i) Luce v. United States: D must take the stand and testify in order to complain about in limine ruling that prior conviction can be used for impeachment.  Otherwise, no harm.
(ii) Ohler v. United States: Party who elicits objectionable evidence on direct examination waives right to appeal (if defense lawyer elicits prior conviction on direct)
(3) Time Limit R609(b)
(a) R609(b) Time limit—Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of the conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines, in the interests of justice, that the probative value of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect.  However, evidence of a conviction more than 10 years old as calculated herein, is not admissible unless [notice requirement] the proponent gives to the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence.
(b) Presumptive ban: reverse 403 balancing (favors exclusion)
(c) Notice requirement
(4) R609(c) Effect of pardon, annulment, or certificate of rehabilitation—Evidence of a conviction is not admissible under this rule if (1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding of the rehabilitation of the person convicted, and that person has not been convicted of a subsequent crime which was punishable by death or imprisonment in excess of one year, or (2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.
(5) R609(d) Juvenile adjudications—Evidence of juvenile adjudications is generally not admissible under this rule. The court may, however, in a criminal case allow evidence of a juvenile adjudication of a witness other than the accused if conviction of the offense would be admissible to attack the credibility of an adult and the court is satisfied that admission in evidence is necessary for a fair determination of the issue of guilt or innocence.
(a) Can never uses juvenile adjudication of accused
(6) R609(e) Pendency of appeal—The pendency of an appeal therefrom does not render evidence of a conviction inadmissible. Evidence of the pendency of an appeal is admissible.
(a) Appeal does not negate impeachment use

(b) Evidence of appeal is admissible
b) Prior bad acts R608(b)
(1) R608(b) Specific instances of conduct—Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’ credibility, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence.  They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness (1) concerning the witness’ character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.  The giving of testimony, whether by an accused or by any other witness, does not operate as a waiver of the accused’s or the witness’ privilege against self-incrimination when examined with respect to matters that relate only to character for truthfulness.
(2) In general

(a) Need not be criminal

(b) Unlike R609, no time limit 

(c) Applies to conduct & statements

(d) Acts must be relevant to truthfulness (credibility) if true

(e) Good faith basis for questions required

(f) Giving testimony with respect to matters relating only to character for truthfulness does not operate as a waiver of the privilege against self-incrimination
(i) Although generally you do waive the right against self-incrimination when you take the stand

(3) Extrinsic evidence bar

(a) Only applies to R608(b) evidence (very limited b/c only applies when sole reason is to attack or support character for truthfulness)
(b) Extrinsic evidence can be offered for other grounds of impeachment (such as contradiction, prior inconsistent statement, bias and mental capacity)

(c) Cannot ask about the consequences that W might have suffered as a result of an alleged bad act
(i) Example: Did you lie on your employment application?”  If W denies, cannot ask “Didn’t you tell X you lied?” (b/c extrinsic evidence)
(d) Denial ends the questioning.  Cross-examiner must take the answer of the W.  Cannot introduce extrinsic evidence.
(e) Cannot ask about 3P actions to impeach W
(i) Example: Did you steal money from your employer?  If W denies, cannot ask “Didn’t your employer fire you for stealing money?” (employer firing W is not W’s act but 3P’s)
(ii) Impermissible Q: “Were you suspended from the bar for improperly handling a client’s money?” (bar suspending W is not W’s act but 3P’s)
(iii) Testimony by 3P that act occurred would be extrinsic evidence.  3P actions are only relevant b/c being used to contradict W’s denial.
(f) Polygraph test

(i) Okay to ask whether W lied about taking a polygraph

(ii) Not okay to ask W who claims he did not steal money whether he failed a polygraph test on that issue (failing polygraph is extrinsic evidence) 
(4) Permissible prior bad acts (Qs about lies, misrepresentation)
(a) Use of aliases
(b) False credit card applications

(c) Did you lie about drug use when you applied for government employment?

(d) Did you understate your income on your federal tax return?  

(e) Plagiarizing, fking insanity defense, failure to report political contributions, false excuses for absences from job, lying about marital status on marriage license, forgery, bribery, suppression of evidence & embezzlement. 
(f) Generally: Acts that would constitute a crime of dishonesty or false statement under R609(a)(2)

(5) Impermissible prior bad acts (has little to do with credibility, truthfulness)
(a) Drug use

(b) Prostitution

(c) Have you ever smoked marijuana?

(d) Soliciting bribes, litigiousness

(6) Maybe (???)

(a) Have you ever cheated on your spouse?

(b) Did you steal money from your employer?

c) Character witness for truthfulness/untruthfulness R608(a)
(1) Attacking the witness

(a) R608(a) Opinion and reputation evidence of character—The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.
(b) W must testify before evidence can be offered—b/c credibility is not in issue until W takes the stand
(c) Character for untruthfulness can only be offered after W takes the stand or hearsay statement is introduced (hearsay declarant becomes a W & can be attacked)

(d) Character for truthfulness (rehabilitation) can only be offered after W is attacked.  Attack may be by
(i) character evidence

(ii) “or otherwise” ( slashing cross-examination) 

(e) If D never testifies, his credibility is not in issue so D cannot offer evidence of his character for truthfulness
(f) Type of testimony

(i) Reputation or opinion testimony 

(ii) Scope limited to character for truthfulness or untruthfulness

(2) Impeaching a character witness

(a) R608(b) Specific instances of conduct—Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’ credibility, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence.  They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross-examination of the witness … (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross-examined has testified.  
(b) Similar to impeachment of R405 W (Michelson)—except now it’s character evidence of W for truthfulness

(c) May ask reputation W who testified that X has a good reputation for truthfulness “Have you heard [fact relevant to X’s character for truthfulness]?” or May ask opinion W who opined that X is truthful “Did you know [fact relevant to X’s character for truthfulness]?” 
(i) If W admits hearing or knowing of act, can ask: “Did that affect X’s reputation?” or “Did that affect your opinion of X?”
(a) If W says “No,” trier may doubt W’s credibility

(ii) If W denies hearing or knowing of act, denial effectively stops further cross-examination
(iii) If there are 3 character W and 2 have heard/know of act while 1 has not—trier may believe 2 Ws to be more credible. 

(d) 3P actions are fair game

(i) Different from asking W about his own character (where you just have to accept what W says)

3. INCONSISTENCIES (2)
a) Prior inconsistent statements R613
(1) R613   Prior Statements of Witnesses—(a) Examining witness concerning prior statement.—In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that time, but on request the same shall be shown or disclosed to opposing counsel.  (b) Extrinsic evidence of prior inconsistent statement of witness.—Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny [examiner cannot hide inconsistent statements] the same and the opposite party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require. This provision does not apply to admissions of a party-opponent as defined in rule 801(d)(2) [do not need to give party-opponent an opportunity to explain or deny].
(2) Foundation: Must give W a chance to explain or deny statement
(a) Exception: do not need to give opportunity to party
(b) Usually will lay foundation while W testifies

(c) Possible to offer inconsistent statement first and then recall W

(i) Must be certain W will be available

(3) Disclosure of statement

(a) Can ask about a statement w/o showing it to the W

(b) Upon request, must disclose to opposing counsel
(4) Confrontation issues only arise where out-of-court statements are used for their truth—no confrontation issues if used for impeachment 

(5) Cannot call W for sole purpose of impeaching the W in order to get an otherwise inadmissible prior inconsistent statement before the jury 

(6) Example:

(a) Q: Isn’t it true that your statement on this application is false?

(b) A: No, it’s true

(c) Q: Didn’t you tell 3P that you lied on the application? ( permissible
(7) Extrinsic evidence admissible as long as foundation satisfied
b) Contradiction

(1) Demonstrate that something asserted by W is untrue—offered to show if W mistaken on this point, may also be mistaken/lying about rest of testimony
(2) Accomplished by introducing extrinsic contradictory evidence

(a) Another W

(b) Documents

(c) Other evidence

(3) Allows extrinsic evidence that specific testimony is false—rather than general credibility as in R608(b)
(4) Contradiction of direct: Broad claims on direct can open the door to contradiction by extrinsic evidence 

(a) If D portrays himself as anti-drug on direct, prior drug arrest is admissible (doesn’t matter if collateral)
(5) Contradiction of cross: Courts may be more reluctant to permit contradiction by extrinsic evidence of cross-examination—but no absolute bar 
c) Miranda

(1) Post-Arrest, Post-Miranda – Silence, NO (Doyle v. Ohio, 1976), Statement, YES (Harris v. New York, 1971)

(2) Post-Arrest, Pre-Miranda – YES (Fletcher v. Weir, 1982)

(3) Pre-Arrest, Pre-Miranda – YES (Jenkins v. Anderson, 1980)

4. BIAS (1)
a) Bias/Partiality

(1) No FRE on bias—bias evidence is admissible under R401 & R402

(2) Extrinsic evidence admissible to prove bias or any other impeaching fact—other than R608(b) act

(3) Many courts require W be asked about bias before allowing extrinsic evidence 

(4) Confrontation guarantees D right to explore bias of a government W

(5) Whenever a W settles with one of the parties, subject to impeachment by bias
C. REHABILIATION R608(a)(2)
1. R608(a) Opinion and reputation evidence of character—The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: … (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.
2. W must first be attacked
3. Danger in calling rehabilitation W: impeaching party may now ask rehabilitation W about specific instances of conduct

4. Prior consistent statements
a) R801(d)(1)(B) non-hearsay requires statements to have preceded the motive to falsify

b) Statements do not need to precede motive if offered solely to rehabilitate W

c) Prior consistent statements may put inconsistent statements in context

(1) R106 Remainder of or Related Writings or Recorded Statements—When a writing or recorded statement or part thereof is introduced by a party, an adverse party may require the introduction at that time of any other part or any other writing or recorded statement which ought in fairness to be considered contemporaneously with it.
D. IMPEACHMENT OF HEARSAY DECLARANTS 

1. R806 Attacking and Supporting Credibility of Declarant—[1] When a hearsay statement, or a statement defined in Rule 801(d)(2)(C), (D), or (E), has been admitted in evidence, the credibility of the declarant may be attacked, and if attacked may be supported, by any evidence which would be admissible for those purposes if declarant had testified as a witness.  [2] Evidence of a statement or conduct by the declarant at any time, inconsistent with the declarant’s hearsay statement, is not subject to any requirement that the declarant may have been afforded an opportunity to deny or explain [R613 foundation requirement does not apply]. If the party against whom a hearsay statement has been admitted calls the declarant as a witness, the party is entitled to examine the declarant on the statement as if under cross-examination.
2. Same as if declarant had taken the stand

3. R613 foundation (must give W a chance to explain or deny a statement) does not apply 

4. Opposing party may call declarant and cross-examine

5. Declarant is a W if 

a) Hearsay statement or 
b) 801(d) statement
(1) personal admissions excluded

(2) victim admissions included
6. R806 & R608(b)

a) R806 wants opponent as well off with respect to impeachment as if declarant had testified at trial

b) R608(b) no extrinsic evidence bar poses problem when hearsay declarant unavailable

c) Cannot use extrinsic evidence so cannot impeach with prior bad acts unless declarant is present at trial to admit them

(1) If declarant present at trial, can ask declarant about R608(b) bad acts

(2) If declarant unavailable, extrinsic evidence bar prohibits inquiry into bad acts
d) Arguments to change rule: If bar applies to R806, parties have incentive to offer hearsay rather than live testimony.  If party feels W is vulnerable to impeachment with prior bad acts under R608(b), party might choose not to call W.
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