MY FAMILY LAW BABY (Ross; very bad professor)

I. INTRODUCTION:

-Why is the organization of the family even the concern of the state? 

1) Family is the building block of society – the way we organize distribution of wealth and real property.

2) Very important function of rearing children, and as a society we depend on having a healthy next generation.

-Therefore, family law has social policy justifications.

-Sources of Family Law:

1) State c/l and Federal c/l. In US, family law traditionally seen as regulated by the state.

2) Constitutional law.

II. CONSTITUTIONAL PROTECTION FOR THE FAMILY:

A. EVOLUTION OF THE RIGHT TO PRIVACY:

1. The early cases about privacy generally:

-Griswold v. Connecticut (1965): Griswold is executive director of planned parenthood. Buxton is physician and professor at Yale. Both gave information, instruction, and medical advice to married persons as to the means of preventing conception. One Connecticut state law prohibits using contraception and these 2 were held guilty as accessories. The plaintiffs contend that they are protected by the right of privacy.

RULE: this right to privacy not explicit, but emanates from many of the other BORs. Examples:

a) From the First Am: freedom of speech. Relation to privacy:– can think of this only in terms of politics, but more recently, many think this is also about personal autonomy; b) From the Third Am: government may not quarter troops in any house during times of peace. Relation to privacy: Way Constitution affirmed the sanctity of the home; c) From 4th Am: free from searching home (same type of argument as 3rd – sanctity of home); d) From the 5th Am: don’t have to give incriminating evidence against yourself. Relation to privacy: Court says b/c this is personal, private and shouldn’t have to tell; e) From the 9th Am: idea that rights are not limited to those explicitly stated in other BORs.

Concurring: The real question is whether the statute violates the Due Process clause because it violates basic values implicit in the concept of ordered liberty.” Thus, for him question is really whether marital privacy is implicit in the concept of ordered liberty.

Gloss: 

-Note that the clients of the plaintiffs in this case are married couples, who have very good reasons to rely on contraception (birth defects). So, not just people coming in and saying, we just don’t want kids. We just want to mess around.

-Eisenstadt v. Baird: Baird was convicted under a Massachusetts law for exhibiting contraceptive articles in the course of delivering a lecture at BU, and for giving a package of vaginal foam to a girl in the audience. Under the law, married persons may obtain contraceptives, but only from a licensed physician or nurse. Single persons, however, could not obtain such.

RULE: If the right of privacy means anything, it is the right of the individual, married or single, to be free from unwarranted government intrusion into matters so fundamentally affecting a person as the decision whether to bear or beget a child. Note that the case is decided on equal protection grounds: in Griswold, we recognized a right to contraception to married couples, and thus cannot deny the same right to unmarried people.

2. Forming foundation for family privacy:

-Meyer v. Nebraska (1923): Meyer convicted under a Nebraska statute that makes it a crime to teach languages other than English, except to pupils who had successfully completed the eighth grade.

RULE: “Liberty” from the 14th Am. includes right to marry, establish a home and bring up children. This liberty may not be interfered with by legislative action that is arbitrary or without reasonable relation to some purpose within the competency of the state to effect.

Gloss: 

-Court announces a new set of fundamental liberties: says we will not try to define rights included in 14th, but without a doubt, it has to include certain things – the right to marry, establish a home and bring up children (this is similar to later standard of implicit in the concept of ordered liberty).

-Pierce v. Society of Sisters (1925): The Compulsory Education Act requires every parent and guardian of a child between 8-16 to send him to public school. A number of parochial schools challenge this statute as infringing on parents’ right to choose schools where their children will receive appropriate mental and religious training, the right of the child to influence the parent’s choice, and the right of the schools and teachers to engage in useful business and profession.

RULE: Court says we really meant what we said in Mayer – parents get to choose their children’s school. And, say parents have a liberty interest in upbringing of their children.

-Troxel v. Granville (2000): The Washington state statute at issue permits any person to petition the court for visitation rights at any time and authorizes the court to grant such rights whenever visitation is in the best interests of the child. After Brad committed suicide, Tommie Granville told the grandparents that she wanted to limit their visitation rights to one short visit per month. After this, the Troxels commences suit under the statute, asking to see their grandchildren 2 weekends per month and 2 weeks over the summer. Granville asked instead for only one day per month.

RULE: 

1) The Due Process clause includes a substantive component that provides heightened protection against government interference with certain fundamental rights and liberty interests.

a) The liberty interest in this case is the interest of the parents in the care, custody and control of their children – this is protected by the clause and is perhaps the oldest of the fundamental liberty interests recognized by the court. The SC goes on to cite Meyer and Pierce.

2) The statute at issue here unconstitutionally infringes on this interest because it contains no requirement that a court accord the parent’s decision any presumption of validity or any weight whatsoever. Instead, it gives this power to the judge. And, so long as a parent adequately cares for his children (is fit), there will normally be no reason for the state to inject itself into the private realm of the family to further question the ability of the parent to make that decision concerning the rearing of the parent’s children.
Gloss: 

-Note that she doesn’t say that this statute is facially invalid b/c there could be case where parent isn’t fit.

-Is this a stretch from Meyer and Pierce?

-Could be though of as a stretch b/c remember what those cases held – that the teachers could teach the children such and such. And, while they did recognize the interests of the parents, this is the first case that explicitly recognizes the liberty interest of the parents.

B. THE LIMITS OF PRIVACY:

-Bowers v. Hardwick (1986): Georgia sodomy law: prohibits committing or submitting to any sexual act involving the sex organs of one person and the mouth or anus of another. This adult male challenged the law after committing a sexual act with another male in his own house.

RULE: The Court’s prior cases have not construed the Constitution to confer a right of privacy that extends to homosexual sodomy. Pierce and Myer dealt with child rearing and education; Skinner with procreation; Loving with marriage; Griswold and Eisenstadt with contraception; and Roe with abortion – no connection between family, marriage, or procreation on the one hand and homosexual activity on the other has been demonstrated.
Gloss:

-If this case was argued by Hardwick that the statute was facially invalid b/c it denies a married couple its right to privacy, then maybe the result would be different.

C. CONFLICTING PRIVACY RIGHTS:

-Casey v. Planned Parenthood: statute required women to certify that she told her husband that she is having an abortion.

RULE: court doesn’t accept this requirement b/c a woman exists and has liberty interests outside of the couple (note how this is different than the c/l status of married women). Dissent: true that the women has such rights, but the father also has such rights (assuming it is his child), as biology is very important in parental liberty. Majority responds that in an ideal world this is true, but in reality, it is the women’s body that is most impacted and there is no way to compromise this issue, and in this case, the women wins b/c it is her body.

III. FORMING MARRIAGES:

A. PREMARITAL CONTRACTS (pre-nuptial agreements)

1. Introduction:

-In recent years in US (b/c of high divorce rate) people have become concerned about who gets property in event of a break up = rise in prenuptial agreements.

-Pre-nups can be positive.  If the pre-nup is sound and fair, then it makes it a lot easier to unravel the relationship.

-Child-support laws, even in event of a pre-nup, ordinarily cover children.

2. 3 approaches courts take to pre-nuptial agreements:

a) Simeone court: great deference to private contracts and simply treats them as ordinary contracts. Does not require any substantive fairness, but does require procedural fairness (full and fair disclosure and voluntary).

b) Greenwald court: requires both procedural and substantive fairness.

c) Uniform Premarital agreement Act: requires that substantive fairness be present before it will even consider procedural fairness. Look at set up on p. 147, but note that this is in no way binding on courts.

-Simeone v. Simeone: On the eve of the wedding, husband’s attorney presented the wife with an agreement, which she signed without the benefit of counsel. The agreement limited the husband to payments of $200/week up to a $25,000 maximum in case of separation or divorce. The parties separated in 1982, and from 1982 until the divorce in 1984, husband made payments and reached the $25,000 max. The wife is now is asking for alimony during the litigation (asking for money until they get the divorced settled).

RULE: it’s true that in past we felt it was important to look out for these poor women. But, this was based on old assumptions. Today, women don’t need our help. Therefore, only way to overturn a pre-nup agreement is through contract law. The only way to overturn is procedurally – there must have been a full and fair disclosure.

Gloss:

-Policy: what are stakes if court refuses to enforce this contract?

-If court is going to second-guess reasonableness, then there is no point to making such an agreement. 

-Counter: if so concerned of having contract enforced, then husband should have made sure that the wife had her own attorney explaining her the situation.

-But, if don’t sign a pre-nup, then most states have system upon divorce that splits assest equally. Thus, the reason couples are signing assets is that they don’t want the state’s divorce system – they would prefer to give less than half the assets.

-This case only involved finances. But, pre-nups also deal with everything (example: dealing with children issues, way they will be raised etc) – anything that the parties have a meeting of the mind about. And, it also may include property attained by the couple while they are married.

-In re marriage of Greenwald: The husband was in 80s and wife in 60s. The husband didn’t even want to get married, and refused for a long while (wife started out as his maid). Finally, he agreed, but only on condition of this pre-marital agreement, which was so much in his favor (nothing would be split upon divorce – all property would remain with him). They signed it in presence of his attorney, who warned wife that she was entitled to a list of husband’s separate assets and to consult with independent counsel. She refused.

RULE: This court holds that pre-marital agreements are unfair if it fails to satisfy any one of the following requirements:

a) Each party has made fair and reasonable disclosure to the other of his or her financial status; 

b) Each spouse has entered into the agreement voluntarily and freely; and

a) The substantive agreements dividing the property upon divorce are free to each spouse. Under this factor, court is supposed to consider terms of the agreement from the perspective of the parties at the execution of the agreement with the view of giving effect to the parties’ freedom to contract.

B. SUBSTANTIVE AND PROCEDURAL REGULATIONS ON FORMING MARRIAGES:

-Void versus voidable distinction:

a) A void marriage is one that is invalid from inception (void ab initio). If a marriage is void, then either party or a third party may challenge the validity at any time in any proceeding.

b) A voidable marriage is valid until subsequently declared invalid. If a marriage is voidable, its invalidity can only be asserted by one of the parties and only during the marriage, and it cannot be collaterally attacked.

1. Constitutional Limits on state regulation of entry into marriage:

-Loving v. Virginia: The Lovings married in DC and then went to live in Virginia. They were from Virginia, but did not marry there because of laws banning marriage between a black and white. The Virginia lower court upheld Virginia’s law, holding that the state’s legitimate purpose were to preserve the racial integrity of its citizens and to prevent the corruption of blood. It also held that marriage is subject to state regulation without federal intervention. 

RULE: SC holds that Virginia’s law violates the equal protection clause and the due process clause of the 14th Amendment.

1) Equal protection issue: court has consistently repudiated distinctions between citizens solely b/c of their ancestry as being “odious to a free people whose institutions are founded upon the doctrine of equality.” The equal protection clause demands that racial classifications, especially suspect in criminal statutes, be subject to the most rigid scrutiny. If they are ever to be upheld, they must be shown to be necessary to the accomplishment of some necessary state objective, independent of the racial discrimination which it was the object of the 14th Amendment to eliminate.

2) Due Process issue: the right to marry has long been recognized as one of the vital personal rights essential to the orderly pursuit of happiness of free men.

Gloss:

-The rule of lex loci provides that a marriage valid where performed is valid everywhere. But, note that this rule did not operate in Loving.

-Zablocki v. Redhail: The plaintiff in this case was denied a marriage license b/c he is subject to this Wisconsin state statute b/c he is unemployed and unable to pay child support for his daughter.

RULE: The test: such a statute cannot be upheld unless it is supported by sufficiently important state interests and is closely tailored to effectuate only those interests.

Application:
a) The state’s interest of providing an opportunity to counsel the applicant and the concern for the child who will be getting the $ are important.

b) But, the statute isn’t narrowly tailored to effectuate these. First, there is no assurance that the applicant will get counseling when he applies for a court order. Second, even if they prohibit him from marrying, how will this help his child receive the child-support payments?

Gloss:

-Zablocki establishes different degrees of scrutiny for regulations infringing the right to marry, that is, rigorous scrutiny for significant interference, but minimal scrutiny for reasonable regulations that do not significantly interfere with decisions to enter the marital relationship.

-But, how do we know difference? According to Zablocki, a significant interference calling for strict scrutiny must be “direct” and “substantial.”

2. State regulation of entry into the marital relationship:

-Baker v. State (same sex): The plaintiffs are 3 same-sex couples who lived together in committed relationships in Vermont for periods ranging from 4-25 years. 2 of the couples have children together. Each couple applied for a marriage license from their respective town clerk, and each was refused the license as ineligible under the applicable state marriage laws.

RULE: The Constitutional claim (follow all steps):

a) The question is whether the statute violates the “common benefits clause” of the Vermont constitution (similar to equal protection clause).

b) The first step in answering this question is to identify the nature of the statutory classification. Answer: the statute applies expressly to opposite-sex couples. Thus, the statutes exclude anyone who wishes to marry someone of the same sex.

c) Once we find the classification, the standard to determine whether it violates the common benefits clause: do the state’s interests/reasons represent valid public interests that are reasonably furthered by the exclusion of same-sex couples from the benefits and protections that flow from the marital relation.
d) Applying this standard to the different state interests:
-Principle state interest: furthering the link between procreation and child rearing. State has interest in assuring ongoing parental support to parent’s offspring. Hold: court holds that this is legitimate interest, but it fails the second prong of the standard – it is under-inclusive. Many opposite-sex couples marry for reasons unrelated to procreation, and many never intend to have children. Thus, the law extends the benefits and protections of marriage to many persons with no logical connection to the stated government goal. Also, court notes that this standard is to be applied especially strong here b/c we are dealing with such a fundamental right – marriage: “legal benefits and protections flowing from a marriage license are of such significance that any statutory exclusion must necessarily be grounded on public concerns of sufficient weight, cogency, and authority that the justice of the deprivation cannot seriously be questioned.

Gloss:

-Subsequent to Baker, the Vermont Legislature enacted a statute recognizing “civil unions.” Same sex partners in Vermont can now enter into civil unions with all the rights and benefits of a traditional marriage.

-Same-sex partnerships in Hawaii:

-The Hawaii SC held that the denial of marriage licenses to same-sex couples implicates the state constitution’s equal protection clause, which explicitly bars sex discrimination (unlike the federal EP clause). Baehr v. Miike.

-After this case, the Hawaii legislature proposed (and voters passed) a state constitutional amendment restricting marriage to heterosexual couples.

-A political compromise ensued: the legislature adopted the Reciprocal Beneficiaries Act entitling members of same-sex relationships to certain enumerated rights.

-Same-sex marriage and privacy:

-In Brause v. Bureau of Vital Statistics (an Alaska case), 2 gay men challenged a state statute that restricted marriage to a man and woman. The court held that “every person has a fundamental right to choose a life partner, regardless of sex.” After this, Alaskans passed a constitutional amendment banning same-sex marriage by 70%.

-Equal protection violations: to survive constitutional attack, the classification must be (a) necessary to a compelling state interest (strict scrutiny); (b) substantially related to an important governmental objective (intermediate scrutiny); and (c) rationally related to a legitimate governmental purpose (lowest level). Racial discriminations governed by strict scrutiny and sex-based classifications governed by middle tier.

-What if gay couple gets married in state X (allows same-sex marriage) and then goes to Montana and seeks the benefits available to spouses?

a) Conflict of laws:

-Under traditional choice-of-laws principles, marriage validity is determined by the law of the state where the marriage was celebrated (the rule of lex loci). However, this law only applies if recognition of the marriage would not offend the forum state’s public policy.

-Note that the Restatement of Conflict of Laws has modified this traditional rule (p. 187).

b) Full faith and credit clause:

-Requires that a state confer full faith and credit on the public acts, records and judicial proceedings of sister states.

-Issues with same-sex marriage:


-Is marriage a public act, record or judicial proceeding?

-But, this clause has not been read to mandate recognition of the acts of sister states. Rather, the second state can use choice of law analysis, including reliance on its own public policy.

-Defense of Marriage Act (DOMA): (a) provides a definition for terms “marriage” and “spouse” for purposes of federal benefits. “Marriage” refers to union of a man and woman, and “spouse” refers to one of the opposite sex; (b) specifies that states are not required to give effect to same-sex marriages under the full faith and credit clause.

-In Re Adoption of M (incest): In 1991, adoptive parents sought to adopt M. M was 15 years old at the time. In 1997, the adoptive parents divorced. In 1998, M, then 22 years of age, gave birth to an infant son. The parties acknowledge that adoptive father is the natural father of the infant. Now, the natural parents of this child, M. and her adoptive father desire to marry. But, they are precluded by New Jersey statute (stating that a woman shall not marry any of her ancestors or descendants).

RULE: Under NJ law, a final judgment of adoption should not be set aside unless it is in the best interest of the child and adoptive parents, and upon the showing of “truly exceptional circumstances.” Applying the foregoing standard, the court holds that this situation is “truly exceptional circumstances,” and thus sets aside the adoption, so that the adoptive father and daughter can marry.

-Factors court considered in finding “truly exceptional circumstances:”

a) The “best interest of child” standard no longer pertains here b/c adopted daughter is no longer a minor.

b) Absent the adoption, they could get married.

c) Vacating the adoption would legitimize the status of the infant, and thereby, this is in best interest of child.

Gloss:

-Consanguinity refers to blood relations, while affinity refers to relations by marriage.

-Marriage to one’s parent, grandparent, brother or sister is universally prohibited as is marriage between an aunt and nephew or uncle and niece.

-Rhode Island exempts a marriage which shall be solemnized by the Jews within the degrees of affinity or misconginuity allowed by their religion.

-Many states allow marriage between first cousins.

-Policy reasons to prohibit incest:

a) Leads to genetic disaster


-This has been downplayed recently with contraceptive technology.

b) From harm to the mother’s feelings there may follow danger to the daughter’s developmental needs.

c) It is difficult enough to break out of the family as it is

d) Incest destroys difference

-Potter v. Murray City (bigamy): The city terminated plaintiff’s employment after it was learned that practiced polygamy. He sought a declaratory statement that Utah’s law was invalid. 

RULE: Monogamy is inextricably woven into the fabric of our society. It is the bedrock upon which our culture is built. In light of these fundamental values, the state is justified, by a compelling interest in enforcing its ban. As to the Right to Privacy: court finds no authority for extending this right to polygamy.

-Moe v. Dinkins (age): A NY statute provides that all male applicants for a marriage license between ages 16 and 18 and all female applicants between 14 and 18 must obtain written consent to the marriage from both parents of the minor. It also requires that a woman between ages 14 and 16 obtain judicial approval of the marriage. The plaintiff male was 18 when this action was commenced. The plaintiff female was 15. Their son was born out of wedlock. The female requested consent from her mother, but the mother refused. They assert that they wish to marry to remove the stigma of illegitimacy from their son.

RULE: court upheld statute.

1) We know that marriage is a fundamental right protected by DP.

2) However, the cases that established this right did not arise in the context of state regulation of marriages of minors. The state’s power to adjust minor’s constitutional rights stems from the unique position of minors. The state’s interest with minors:

a) Peculiar vulnerability of minors

b) Inability to make critical decisions in an informed and mattute manner.

c) Importance of parental role in child-rearing

3) Given this unique interest in minors, court concludes that statute should not be governed by strict scrutiny, but rather whether there exists a rational relation between the means chosen by the NY legislature and the legitimate state interests advanced by the state.

Gloss: 

-All states establish certain minimum ages for marriage. Most set the age at 18. Minors below the statutory age must secure parental and/or judicial consent.

-Some states permit pregnant teens to marry at younger ages.

3. Informal marriages/common law marriage:

a. 11 states and DC recognize c/l marriages.

b. Elements of a c/l marriage:

a) Capacity to enter a marital contract;

b) Present agreement to be married in the future, or to hold out as being married currently;

c) Cohabitation; and

d) Holding out to the community as husband and wife.

c. Potential problems with c/l marriage: it is most likely a secret marriage, and thus might lead to disputes over property rights, public scandal and to the perils of bigamy.

-Jennings v. Hurt: Jennings wanted to assert that she had had a c/l marriage b/c they are now separated and she wants money. In South Carolina, the law concerns the intent of the parties. If they intended to be married, the state will honor the intent.

RULE: The parties give different accounts of what was said regarding whether there was the intent to get married. Thus, we need to look at other evidence: How did other people perceive them (an element of a c/l marriage is how parties hold themselves out – as being married?). Everyone one who associated with them indicated that they knew that they were not married. Thus, this is in favor of husband.

Gloss:

-What kind of factors would court look for in whether they hold out as married:

-Legal records (tax forms, employment forms). Do they list their spouse on these forms.

-Social factors (did they join a church, for example).

-So, only 11 states have c/l marriage. This is important b/c if surviving spouse wants to receive benefits, but only relies on c/l marriage (b/c never formally got married), they would be out of luck if they don’t live in one of these 11 states.

-Why have so many states eliminated c/l marriage?


-Eliminates problems of proof like we see in this case.


-Today, not that difficult to put yourself in legal position to be married.


-If people want to be married, it is easy for them to do that.

IV. BEING MARRIED: REGULATION OF THE INTACT MARRIAGE
A. ROLES AND RESPONSIBILITIES OF THE INTACT MARRIAGE:

1. C/L view after formation of marriage: The traditional c/l view was that 2 become 1 and the 1 is the husband. Thus, the wife has no legal independence (cannot contract, has no property right etc). This is known as coverture. This made it easy for state b/c it did not have to settle disputes over say property – it was all the man’s. This also meant that man could discipline the wife.

2. Currently there are 2 property regimes:

a) C/L regime: property belongs to person that earns it. If both work, they own property in proportion to what they earn. If only man works, he owns everything. This is the system followed by most jurisdictions.

b) Community property regime: all property acquired during marriage is owned equally, regardless of income. Exception: property that you have before marriage is formed, and property one receives by gift or inheretence during marriage.

-Of course, this all really only comes up upon termination of marriage.

3. Duty of support: 

-McGuire v. McGuire: In this case, the wife brings suit against her husband to recover suitable maintenance and support money. She relies on a precedent case where the court stated that it is the duty of the husband to provide his family with support and means of living – the style of support, requisite lodging, food, clothing, etc., to be such as fits his means, position and station in life – and for this purpose the wife has generally the right to use his credit for the purchase of necessaries. In this case, the wife asserts that the husband doesn’t provide things such as furniture, phone calls, etc.

RULE: Court says that unless you can show that he doesn’t give you anything (not even bare minimums), then don’t come to the court. The doctrine of necessaries could work if he gave her nothing, but he does give her something.

Gloss: 

-What is policy problem with court getting involved in this case? Court shouldn’t be in business of “keeping with the Jones.” It shouldn’t be saying what a household should have.

-2 basic doctrines here:

a) Doctrine of necessaries: man is required to get necessaries (food, shelter, etc.) but nothing more. 

b) Non-intervention: telling parties to work it out in such cases. This is still pretty much the case. Courts don’t want to get involved in an intact marriage.

-Orr v. Orr: the question presented is the constitutionality of Alabama alimony statutes, which provide that husbands, but not wives, may be required to pay alimony upon divorce.

RULE: Sex based discrimination is governed by intermediate standard: substantially related to achievement of important gov’t interest.

Gloss:

-Gov’t’s objectives:

a) To help needy wives.

-The court is really using sex as a proxy for needy. Court doesn’t accept this b/c (a) don’t need this proxy b/c there is already a hearing where we will determine who is needy; and (b) the primary beneficiary of this law is a wealthy woman b/c no matter how wealthy she is, she won’t pay anything. Thus, it isn’t helping those it wants to. The poor man would really be screwed, and it would lead such men to try and pursue more money. The big problem too is that it just promotes this stereotype of woman that can’t do anything. It might just give men less incentive to get married altogether.

b) State has preference for structuring the law to allocate responsibility in marriage and it wants husband to be primary provider.

-SC rejects this b/c in modern day, not a legitimate justification.

B. SPECIAL PROBLEMS:

1. Domestic violence:

a. Historical treatment of domestic violence has been governed by doctrine of nonintervention.

b. There is an increasing recognition that domestic violence doesn’t necessarily involve physical force. But, it is very hard to make a case without any physical violence.

c. Hypo: if McGuire case arose today, what might we argue on her behalf:


-Extreme emotional distress.

-Isolation is one indicator of such harm (so, she would assert no phone, no car etc.)

-When the court says that she stayed for 33 years, that is very similar to many courts today, which say that they can leave.

-Problem with this argument: there is a reason they don’t leave (they feel isolated, they fear their abusive spouse, practical difficulties of escape). 

-Difficulties of escape:

-Children she won’t want to leave behind. If she takes the kids, there are difficulties too, including parental kidnap. And, if convicted of parental kidnap, they would lose custody.


-Threat of death.

d. Protective orders (one legal remedy):

-Women can go to court and get a protective order.

-But, there are practical problems. Spouse can easily violate the order and pose a major danger, and how will she get to police. Thus, they are very hard to enforce.

-The Process of getting the order is also very difficult. You have to testify against them in front of them.

-What are options then for spouse under domestic abuse:

a) Most would suggest using the courts and getting a protective order. But, should inform her of the risks.

-Under the DC statute, if spouse violates the order, he may be charged with misdemeanor (180 days in prison). If someone is willing to kill, this is not much of a disincentive.

e. Battered Woman Syndrome

-Hawthorne v. State: The wife in this case murdered her abusive husband. She argues that the trial court erred in refusing to testimony by Dr. Walker, who would have testified as an expert with regard to the battered women syndrome.

RULE: This type of evidence is admissible if 3 criteria are met:

a) The expert is qualified to give an opinion on the subject matter;

b) The state of the art or scientific knowledge permits a reasonable opinion to be given by the expert; and 

c) The subject matter of the expert opinion is so related to some science, profession or business as to be beyond the understanding of the average layman.

Gloss:

-A juror would not understand allowing this self-defense where danger is not imminent (termed anticipatory self-defense), and therefore, the testimony of an expert, describing the battered women syndrome seems important. Page 364 has more about this syndrome.

2. The Marital Evidentiary Privilege:

-Trammel v. United States: The defendant husband Trammel was indicted for importing heroin form Thailand and the Philipines. The indictment also named his wife among the co-conspirators.

RULE: 

a) First of all, this case doesn’t effect confidential marital communication: those are still privileged absolutely. Either spouse may invoke this. This is called the confidential marital communications privilege.

b) This new rule thus applies to testimony about criminal acts and communications made in presence of third parties. And the rule is as follows: the witness-spouse alone has a privilege to refuse to testify adversely; the witness may be neither compelled to testify nor foreclosed from testifying. This modification furthers the important public interest in marital harmony without unduly burdening legitimate law enforcement needs.

Gloss:

-Note that Trammel applies to federal cases, but 13 states still have evidentiary rules, allowing a spouse to prevent adverse spousal testimony.

V. ALTERNATIVE FAMILIES:

A. THE EXTENDED FAMILY:

-Moore v. City of East Cleveland: Mrs. Moore’s family: Mrs. Moore (grandma), an adult son and adult son’s child, and grandma’s grandchild from another of her child. This set-up violates the zoning ordinance. She can only have one child and child’s child living with her under the ordinance.

RULE: this court has recognized that freedom of personal choice in matters of marriage and family life is one of the liberties protected by the DP clause.

1) Thus, when state intrudes on choices of family life, we must examine carefully the importance of the state interests advanced and the extent to which they are served by this regulation.

a) Court accepts the interests as being important (preventing overcrowding, minimizing traffic and parking congestion and decreasing burden on school).

b) But, such interests not advanced by this. For, under the scheme could have a huge family taking a toll on these interests, where here, there are only a few individuals, but b/c of way ordinance slices family, doesn’t work.

Gloss:

-Court notes the importance of extended family to certain cultures in this country.

B. COHABITATION WITHOUT BENEFIT OF MARRIAGE:

1. Definition: Cohabitation is the pattern of 2 unmarried persons of the opposite sex with a romantic interest in each other sharing a residence.

2. Traditional response – criminal sanctions:

-Doe v. Duling: By statute, Virginia prohibits fornication and cohabitation. However, they both had not been enforced since the 1800s. However, the plaintiffs argue that because of the statutes, and fear of prosecution (causing embarrassment and affecting professional standing), they have abstained from doing either.

RULE: The SC has made it clear that one challenging the validity of a criminal statute must show a threat of prosecution under the statute to present a case or controversy. Such subjective fear of prosecution doesn’t establish an objective threat. In the absence of such a threat, this action represents no more than an abstract debate, better suited for the legislature.

Gloss:

-Do the plaintiffs have a point here that the court should have taken more seriously?

-The plaintiffs would argue that they still have a legitimate argument, considering what happened in Hardwick. The police may happen upon your home for another reason, and then find you in that situation.

3. Unmarried couples’ rights inter se:

-Marvin v. Marvin: In the instant case, plaintiff (lady) and defendant (man) lived together for 7 years w/out marrying. All property acquired during this relationship was taken in defendant’s name. The plaintiff sued to enforce an oral contract, under which she was entitled to half the property and to support payments (an agreement they entered into at beginning of relationship in which they lived together), the trial court ruled for the defendant.

RULE: the court permits recovery for cohabitants based on express agreements, and in the absence thereof, implied agreements as well as equitable remedies.

Reasoning of this rule:

a) The prior law denied relief on the theory that it punished the “guilty” party, but this makes no sense when they are both guilty.

b) The prior law reasoned that “equitable considerations arising from the reasonable expectation of benefits attending the status of marriage are not present here. But, court notes that other expectations and equitable considerations remain. The parties may well expect that the property will be divided in accord with the parties’ own tacit understanding and that in the absence of such understanding, the courts will fairly apportion property accumulated through mutual effort.

c) Prior law reasoned that granting remedies would discourage marriage, but actually, if the man knew that he could keep everything and not give half, then he might be discouraged to get married.

d) Prior law based on old view of nonmarital relations, which are outdated. It is accepted today.

Gloss:

-Jurisdictions have adopted different approaches to claims by heterosexual cohabitants:

a) Majority follow the Marvin approach in recognizing express and implied agreements as well as equitable remedies.

b) Some recognize only express agreements

c) Some recognize express and implied agreements (but not equitable remedies)

d) A few refuse to recognize property rights between these cohabitants on public policy grounds. Hewitt (below) is such a case.

-Hewitt: this case represents the opposite extreme, refusing to recognize any agreements between cohabitants. The court said if you wanted to be a wife, you need to go get a marriage license. This is even though, they held themselves out as married, they had agreements, etc. Court said it doesn’t care, need a marriage license. Policy: the state wants marriage. Reasoning: if gave half to woman, people would have no incentive to be married. Note that this doesn’t mean that Hewitt didn’t have to support children. Just means he didn’t have to support her.

-***Because most cohabitants do not enter into express agreements, Marvin is especially important for its implied contracts. It recognizes (1) implied-in-fact remedies – where court infers contractual intent from parties’ conduct; and (2) implied-in-law remedies – used judicially to prevent unjust enrichment, regardless of the parties’ intent.

-Legal principle of these cohabitation cases: the court permits recovery for cohabitants based on express agreements, and in the absence thereof, implied agreements as well as equitable remedies.


-Thus, even if no express agreement, can use all contract remedies.

-What are some reasons people would cohabit?

-Some people have already gone through divorce, and don’t want another marriage.


-Don’t want to give up alimony from a divorce they had.


-Just don’t want to marry.

-***Thus, the holding in Marvin is bad for these ideas, b/c the court can imply a marriage (almost like bringing back c/l marriage), and yet, the people might not want a marriage – they want the freedom to decide to cohabit and not marry.

-On remand, court in Marvin gave plaintiff money based on “rehabilitory alimony.” Then on appeal, the court rejected this and says that the court’s equitable powers are not unlimited. Thus, though Marvin is somewhat revolutionary with allowing protection based on contract principles, we see some limits.

-M. v. H: In 1982, M and H, 2 females began living together. H paid for the upkeep of the home, but the parties agreed to share living expenses and household responsibilities equally. They started their own advertising business, which gained success and became a source of income for them. The purchased a home in the country. H’s contribution to the company was greater than M’s. In 1992, their relationship deteriorated, and H was concerned about what she perceived to be an unfair disparity in their relative financial earnings. She presented M with a draft agreement to settle their affairs. M sought an order for partition and sale of the house, a share of the business, and a claim for support under the Family Law Act.

RULE: held it a violation of equal protection that statute recognized agreements between heterosexuals and not here.

Gloss: 

-Same-sex couples: Vermont’s civil union law equates same-sex couples to married couples for all purposes, including spousal support at the end of the relationship. In contrast, in California and Hawaii, domestic partners may terminate relationship without consequence.

-The American Law Institute’s Principles of the Law of Family Dissolution apply the same rules to the financial claims of domestic partners (same-sex and opposite-sex) as to marital couples upon dissolution of their relationship. They have a standard couple must meet to be “domestic partners.”

C. RIGHTS OF PARENTS AND CHILDREN IN NON-MARITAL FAMILY:

-This is a question of great concern b/c if parents don’t support, state will have to support.

1. Support rights of nonmarital children:

-Clark v. Jeter: In Pa., an illegitimate child must prove paternity before seeking support from father, and a suit to establish paternity must be brought within 6 years of birth.

-In 1983, Clark (mother) brought action against Jeter (alleged father) on behalf of her daughter, who was born out of wedlock in 1973. Blood tests showed 99% that Jeter was father. The DC held the suit barred by the statute of limitations.

RULE: Classifications based on illegitimacy are subject to intermediate scrutiny – a statutory classification must be substantially related to an important governmental objective. The standard developed for evaluating EP challenges to SOL that apply to suits to establish paternity: (a) the period for obtaining support must be sufficiently long in duration to present a reasonable opportunity for those with an interest in such children to assert claims on their behalf; and (b) any time limit placed on that opportunity must be substantially related to the state’s interest in avoiding the litigation of stale or fraudulent claims.

Application:

a) Even 6 years doesn’t necessarily provide a reasonable opportunity to assert a claim on behalf of an illegitimate child (note the potential reasons below in class notes).

b) The 6-year SOL is not substantially related to PA’s interest in avoiding avoiding the litigation of stale or fraudulent claims. As evidence, points to fact they have now adopted an 18-year SOL, and evidence of scientific advances.

Gloss:

-Clark reflects trend of increasing constitutional protection to illegitimate children. Under c/l, illegitimate children were regarded as filius nullius or bastard, and absent a statute to the contrary, the mother, and not the father, had a c/l duty of support to the child. In Gomez v. Perez, the SC changed this, holding that a state cannot grant marital children a statutory right to paternal support, while denying this right to nonmarital children.

-To improve child support enforcement, Congress enacted the Child Support Enforcement Amendments of 1984, requiring states (as a conditionfor receipt of federal funds)to extend their SOL to 18 years.

-Levy v. Louisiana: SC ruled that Louisiana’s wrongful death statute violated the EP clause by denying recovery to a nonmarital child for the death of the mother. This was extended in Weber v. Aetna, where the court permitted recovery by a nonmarital child for the father’s death under a state worker’s compensation law. 

-Although the SC has minimized many differences in treatment, the court declined to invalidate all discrimination against nonmarital children, especially in inheritance rights (like when the father dies intestate).

-Note on Paternity establishment:

-At c/l, a presumption of legitimacy operated on behalf of children of married women. The presumption held that the mother’s husband was the father of the child.

-But, for nonmarital children, paternity proceedings provide the vehicle for identifying the father for support purposes. Such proceedings raise a number of issues (see these on pp. 509-512).

-Court’s concerns with the 6 year limit:

-It’s not until the man walks out that woman might realize she needs to bring such a proceeding.

-She might not know where he is.

-A lot of these women are teenagers, and it is pretty overwhelming to be a single, young parent of a young child, and even if you realize what you need to do, it is daunting.

-May not realize how expensive it is until the child reaches an older age, when they become more expensive to raise.

-L. Pamela P. v. Frank S: whether a father, whose paternity of a child has been established, may assert, as a defense to his support obligation the deliberate misrepresentation of the mother concerning her use of contraception?

RULE: Courts are strict here: you are responsible to child at moment you have sex. Courts say you know the risks; it doesn’t matter if you thought she was using contraception – it’s still a risk.

Gloss:

-Practical problem of allowing this defense: anyone will assert this, and then have problem of proof.

-Man cannot force woman to have an abortion, but what about if that’s what he wants, and she goes on and has the baby – then can he refuse support?


-One view: dangerous precedent – man will just claim this to get out of support.


-On other hand, why can woman choose, but man can’t choose.

2. Limitations on unmarried parents’ rights:

a. Up to Michael H: 

-Stanley v. Illinois (1972): Joan Stanley lived with Peter Stanley intermittently for 18 years, during which time they had 3 children. Joan Stanley then died, and under Illinois law, the children of unwed fathers become wards of the state upon death of the mother. Thus, the 3 children in this case became wards of the state. Stanley appealed, claiming that he had never been shown to be an unfit parent and that since married fathers and unwed mothers could not be deprived of their children without such a showing, he had been deprived of the EP of the laws guaranteed him by the 14th Am. The state responds that unwed fathers are presumed unfit to raise their children.

RULE: First, as a matter of due process of law, Stanley was entitled to a hearing on his fitness as a parent before his children were taken from. Second, by denying him a hearing and extending it to all other parents whose custody of their children is challenged, the state denied Stanley the EP of the laws.

1) DP issue: Private interests: The private interest here is that of a man in the child he has raised. This warrants deference, and absent a powerful counterveiling interest, protection. The court has frequently emphasized the importance of family, and the right to raise children (Meyer). The law has also recognized those family relationships unlegitimized by a marriage ceremony (see Levi and Jeter, for example, above).

2) EP issue: State’s purposes:

a) Ease: make it easier not to have so many hearings; just have this presumption.

b) The presumption makes sense, if you consider fact that father has not gone through legal process of marriage, he must be disinterested and must want to abscond.

c) Provide safety and security for children.

d) The legislature also assumes that children are just more attached to the women, and also we might not always know who the father is, while we know who the father is.

-Court rejects these. First, under the first interest, there are not going to be tons of cases where the father is unwed and he petitions for the children. And plus, even if there are many, cannot take away fundamental liberty based on ease. And second, must at least give the father a chance to rebut the presumption. As to the third, in this case, by taking away right to hearing, actually may do worse for child if the man actually is committed to child.

- a) Quilloin v. Georgia: The mother married a man who was not the father of her child shortly after birth of her child. The stepfather petitioned for adoption after living with them for 9 years. The natural father had never lived with them, had made some support payments, and had visited the child on several occasions. The child expressed a desire to be adopted. The natural father responded by requesting that the adoption be denied and that he be declared the father’s legitimate father and receive visitation rights. Hold: court upheld the Georgia adoption statute requiring only the consent of the mother unless the father had legitimated the child by marriage and acknowledgement or by court order. Court distinguished need for a hearing in this case from Stanley because of this father’s failure ever to seek child custody. Rejected his EP claim b/c his interests were distinguishable from a married father b/c the latter had borne legal responsibility for the rearing of his children.

b) Caban v. Mohammed: Caban (man) had lived with Maria Mohammed for 5 years and they had 2 children. Then they separated and Maria got married, and her husband tried to adopt. Hold: The SC found the statute, which required the consent of only the mother of a nonmarital child an overbroad gender generalization. In those cases where the father has never come forward to participate in the rearing of the child, nothing in the EP clause precludes the state from withholding from him the privilege of vetoing the adoption of that child. But, in cases such as this, where the father has established a substantial relationship with the child and has admitted his paternity, a state should have no difficulty in identifying  the father of children even born out of wedlock. Thus, this case is distinguishable from Quillion because in this the father was involved. Biology alone will not do it for natural father (as we see above), but this case represents that “biology plus” might work to protect natural father.

c) Lehr v. Robertson: 8 months after having a child with Lehr, the mother married. Lehr never supported the child or anything. The court upheld a NY adoption statute dispensing with notice of adoption proceedings for some fathers of nonmarital children. The court held that due process does not require notice to a biological father if he has not assumed any responsibility for the care of his child. Further, it didn’t violate the EP clause b/c it did not distinguish between a mother and father who were similarly situated.

-***The Quillion/Caban/Lehr trilogy of cases stand for the principle that the unwed father is entitled to constitutional protection of his parental rights so long as he is willing to accept the responsibilities of parenthood (the biology plus test). The extent of this protection varies according to the degree to which the unwed father manifests a custodial, personal, or financial relationship with the child (the indicia of parenthood). Thus, natural father cannot simply rely on biology, but we have this biology plus test.

b.  Michael H. v. Gerald D: Under California law, a child born to a married woman living with her husband is presumed to be a child of the marriage. This presumption may be rebutted by blood tests, but only if a motion for such tests is made, within 2 years from the date of the child’s birth, either by the husband, or if the natural father had filed an affidavit acknowledging paternity, by the wife. In this case, Carol D. and Gerald were married. When Gerald was away, Carol had an affair with Michael and they had a daughter, Victoria. For a while, Michael lived with Carol and Victoria. But now, Carol and Gerald live together with Victoria, and when Victoria and Michael filed for rights, the court granted Gerald’s motion for summary judgment based on the California law. Further, the court even refused visitation rights, holding that it would violate the intent of the legislature by impugning the integrity of the family unit.

RULE: 

1) Substantive DP claims of Michael: 

a) Courts have insisted not merely that the interest denominated as a “liberty” be fundamental, but also that it be an interest traditionally protected by our society. 

b) Michael relies on Stanley as establishing that a liberty interest is created by biological fatherhood plus an established parental relationship. Court holds that he is distorting the rationale of that case. That case rests not upon such isolated factors, but upon historic respect traditionally accorded to the relationships that develop within the unitary family. 

c) Thus, the issue here is whether the relationship between persons in the same situation as Michael and Victoria have been treated as a protected family unit under historic practices. Court says no. In fact, to the contrary, our traditions have protected the marital family.

d) The presumption of legitimacy (meaning child born in a married unit was presumed legitimate) was a fundamental principle at c/l. Traditionally, that presumption could be rebutted only by proof that husband was incapable or outside country for 9 months. The primary policy rationale of this presumption was an aversion to declaring children illegitimate, thereby depriving them of rights of inheritance and succession and thus, making them burdens on the state. A secondary policy concern was interest in promoting the peace and tranquility of states and families.

e) Court stresses that Michael is not asking for state to declare that he is biological father, but he is asking that he be declared father, and thereby obtain parental prerogatives.
Gloss:

-Purpose of this law:

a) Not good for existing marriages to have new men coming into relationship and claiming to be father of child.


b) Also, child believes that she is child of mother’s husband.

-Up to Michael H., everyone thought the law was clear.

-When the Michael H. case went up to SC, people thought that biology plus a relationship seemed to be enough (from the above cases).

-So, how do we square Michael H. with the trilogy?

-The law is very murky after this decision.

-Hypos:

-Why have the interests of fathers shrunk between Stanley and Michael H:

-Courts want to create stability in legal system and not rely on these flakes (fathers) to provide.

-In Scalia’s view, the point of law is to make it predictable and not to promote unconvestionality.

-Notes on the Uniform Parentage Act (529):

-This is put out there in hopes that states will adopt this, but of course, states do not have to adopt this.

-How would this act have affected Stanley and Michael H:


-Stanley could have used point 4 – he holds himself out as father.


-Michael could use (a)(1).

-But, this act, like the Scalia opinion also believes that there is one kid and one dad, and it gives great weight to marriage. Thus, while they could use provisions in this, Michael might have some problems b/c Gerald will be also claiming fatherhood and he may get the nod b/c he is actually married to mother.

-Wisconsin v. Oakley: Oakley had 9 children with 4 different women. He never paid a cent in child support. He owed over $25,000, and will never be able to pay it off, as he is an unemployed factory worker. Non-payment for child support in Wisconsin is a felony. RULE: Judge says, you don’t need to serve all the time (9 years), rather you will be in prison for 3 years and then probation for 6 years. And, during probation, you cannot procreate unless you can prove that you will be able to support your nine children and the others. Judge claims to be doing this for (1) Oakley b/c the alternative is jail; and (2) your existing 9 children. In fact, reason why I am giving probation and not jail is that if you are in jail, cannot support them at all.
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-The majority seems to ignore SC precedent (Zablocki). This seems wrong that they ignore such.

-Of course, the majority would distinguish since that case was about right to marry and this is about right to procreate.

-And, majority could also counter that this is not about wealth, rather it is about someone that has been totally contemtous and intentionally defiant of the law.

-There are much more narrowly tailored solutions that the dissent makes.

-It seems like it would have been easier just to throw him in jail for the whole time. Maybe, though, the judge wanted to make a real statement that we simply don’t know what to do with such people who just don’t seem to get it.

VI. DIVORCE

A. OVERVIEW:

1. Different approaches:

a) Most states have “mixed” fault/no-fault regime. This resulted because all states used to be all fault-based, and then simply added no-fault grounds to statute.

b) California is a pure no-fault system. 

c) Pure fault system.

B. SOCIAL AND HISTORICAL PERSPECTIVES:

1. History: For most of western history, divorce was only available to the wealthy – it required dissolution by the legislature.

-But, there were informal ways of exiting marriage:

a) Desertion: this was the primary way.

b) The Wife-sale: the man who believed that wife had been unfaithful led her in the marketplace for sale. Remember women in legal terms were property in 18th Century, and thus this was a proper sale. Thus, this was sort of a quasi-legal way to get out of marriage (because divorce was illegal).

c)   Extramerital relationship (of husband).

2. Stages of divorce (Paul Bohannon’s piece):

a) Emotional divorce: parties become emotionally separate (maybe only 1 senses this).

b) Legal divorce: legal ramifications of unraveling a marriage.

c) Economic divorce: how do we separate assets consistent with the law.

d) Co-parental divorce: 

e) Community divorce: the lawyer probably won’t be  involved with this, but it is a big deal for the couple because they probably will be splitting up friends.

f) Psychic divorce: point at which the individual really experiences that they are no longer attached and they are now functioning as an individual in all these ways.

C. FAULT-BASED DIVORCE:

1. Introduction: In the 1950s and ‘60s, it was virtually impossible to get a divorce. You had to show fault and this was embarrassing for many. You could go to Nevada or outside country (but this would only be available to people that have $). Fault based divorce was very ugly, and gave rise to a lot of dishonesty and ugliness.

2. Remember that most states (35) have mixed systems, so even if don’t get divorce under these traditional fault bases, can move to no-fault.

3. Adultery:

-Lickle v. Lickle: The parties were married in 1917 and had 3 children. In 1937, the husband met Mr. Boone and his wife. In 1942, Boone was sent off to fight in the war, and after this, it is alleged that defendant and Mrs. Boone became intimate. There is tons of evidence that they spent time together, traveled together, etc. When Mr. Boone came back to visit, Mrs. Boone refused sexual relations. And, after the war, he moved to Chicago, and she didn’t go with him, let alone even visit him.

RULE: The elements of adultery: the evidence must show (a) an opportunity to commit the offense; and (b) intent to commit it. The burden is on the complainent.

a) All the evidence showing how much time they spent together shows that they had the opportunity.

b) Such a disposition to commit adultery can be inferred from the conduct of the parties and the surrounding circumstances.

Gloss:

-Today, approximately 28 states make adultery grounds for divorce.

-Case law holds that same-sex sexual acts also constitute adultery for divorce purposes.

-Although case law once required actual intercourse, subsequent decisions appear to follow the English view that considers noncoital acts as adultery.

-Corroboration was widely required to prove acts of marital misconduct for purposes of divorce to prevent collusion. But, note that for adultery, courts permitted circumstantial- evidence (instead of actual corroboration) to prove it.

-Why is adultery immoral: (a) broken promise; (b) it is akin to deception; and (c) prohibiting it helps to keep the family together.

4. Cruelty:

-Muhammed v. Muhammed: The wife and husband in this case moved from Flint to Mississippi to join this Nation of Islam University. One night in the middle of the night, the wife moved back with her 2 children. She filed for divorce on the ground of “habitual cruel and inhuman treatment.” At the University, life is governed by Islam. The man is dominant and the decision maker. Meals are reduced to 1 per day for adults. Mail is censored. Women cannot leave without permission.

RULE: This court has defined cruel and inhuman treatment as “conduct endangering life, limb, or health, or creating reasonable apprehension of danger, or unnatural and infamous conduct making the marital relation revolting.” The court has held on numerous occasions that the harm need not derive from physical attack by the offending spouse.

Gloss:

-Elements: most states require: a course of conduct of cruel behavior that creates an adverse health effect.

-It must be habitual.

-The conduct must be so unkind as to be cruel, that is, so unreasonably harsh and severe as to be unhumane, so lacking in human qualities, so unfeeling or brutal, as to endanger or put one in reasonable apprehension of danger to life, limb, or health.

-Most courts maintain that one incident won’t satisfy “course of conduct” requirement. Some, however, allow it if it is so brutal.

-Most states have cruelty statutes (titled either “indignities” or “cruel and inhuman treatment”).

-How do we know if her claim rises to the level of fault here? Need to show:

a) That it had an impact on you (court found that she was on verge of nervous break down); and
b) That it would have such an impact on a reasonable person.

5. Desertion:

-Reid v. Reid: husband is suing wife for desertion. In 1984 (after almost 20 years of marriage), she moved out. But, she claims that the following factors/reasons endangered her health, and therefore, it wasn’t desertion; rather, she was justified: (a) sexual inactivity; (b) husband’s excessive work habits; (c) husband’s failure to assist in the discipline of the children; and (d) lack of intimacy in the marriage.

RULE: proof of an actual breaking off of matrimonial cohabitation combined with the intent to desert, constitutes desertion as grounds for divorce. However, reasons for leaving the marriage other than an intent to desert may justify discontinuance of the relationship without giving rise to grounds for divorce.

Gloss: 

-Elements of desertion: desertion requires cessation of cohabitation, without cause or consent, but with intent to abandon, continuing for a statutory period.

-Separation and intent need not occur contemporaneously. And, the desertion dates from the time the intention is formed.

6. Other fault-based bases for divorce: willfull non-support of wife by husband, criminal conviction or imprisonment, drunkenness and drug addiction, impotence, and insanity.

7. Fault based defenses: most of these don’t come up very often.

a. Recrimination: where both parties are at fault.

-Parker v. Parker: She sues for fault divorce for cruelty. He spies on her when she cuts hair, and she had to close her shop down. He counters that she can’t sue him for fault b/c she committed adultery. This is recrimination, where both parties are at fault.

RULE: no right to fault divorce if you are also guilty.

Policy: 

a) Deters divorce

b) Deters immorality: but note that it did not deter such in this case.

c) Protects the wife’s economic status

d) Prevents re-marriage by people who are too poor a risk.

Gloss:

-Note that the wife’s adulterous relationship was once they were separated. But, the husband argues that this is still adultery b/c they are still married even though they are separated. The court accepts this.

-But, note that most courts do take the timing of the second adultery, and if wife did it during separation, they probably wouldn’t count as recrimination.

b. Condonation: notion that you have forgiven each other as shown by your actions and such reconciliation erases the fault.

-Haymes v. Haymes: His claim of condonation is that she moved back in with him, and by doing this, she forgives him for adultery and not having sex with her for all those years etc. Should such condemnation be a defense to her fault-based cause of action?

-Policies:

a) This would be bad b/c it would give incentive not to try and reconcile. We are trying to preserve and promote marriage. And, this is what seems to have guided the court.

c. Other fault-based defenses: (1) Connivance: consent to the fault-based behavior (wife that wanted divorce and so encouraged husband to get involved in another relationship); (2) Collusion: where couple agrees to say that one of them committed an act that served as grounds for fault-based divorce (this was done so frequently). 

D. NO-FAULT DIVORCE:

1. Reasons of moving to no-fault regime:

a) Judicially more economical. We know these people won’t live together anyway, so let’s not go through these fact-finding fault-based suits.

b) Move the state out of personal lives of these people. If they don’t want to be married, that is their choice.

c) If we do away with fault-divorces, we can have less-ugly divorce, more civilized divorce. And, everyone would benefit, and especially, the children would benefit.

d) Also, the social issue. Remember that fault-based divorce was limited for a long time to very wealthy people.

2. Examples of different no-fault codes (we have pure and mixed):

a) California Family Code: 

-This code has 2 grounds for dissolution:

-Irreconcilable differences (“grounds which are determined by the court to be substantial reasons for not continuing the marriage and make it appear that the marriage should be dissolved.”); and

-Incurable insanity.

-The code also says that evidence of specific acts of misconduct is improper and inadmissible except as otherwise provided by statute.

-This code seems to be a purely no-fault system.

b) Uniform Marriage and Divorce Act (p. 569).

c) Note the New York Code (570), which lists causes for divorce, including adultery and cruelty, and then also has a no-fault basis where “the husband and wife have lived separate and apart pursuant to a written agreement of separation…for a period of one or more years after the execution of such agreement and satisfactory proof has been submitted by the plaintiff that he or she has substantially performed all terms and conditions of such agreement.

3. “Living separate and apart provisions”: no-fault systems require parties to live separated and apart before bringing suit. Statutes reflect three types of these:

a) Parties must live apart under a judicial decree or separation agreement for a prescribed period.

b) Parties must live apart willingly or voluntarily (by mutual consent)

c) Requires proof that the parties lived apart for the statutory period (least restrictive).

4. Legal problems raised by no-fault divorce (courts were a bit confused with this new system and the following cases are good examples):

a. What is a no fault?

-In Re Marriage of McKim: Been married 3 months and no children. She has moved to another state, and doesn’t even want to come to court for the proceeding. The court at least needs to satisfy that they both want a divorce. So, she has the husband testify as to their irreconciliable differences. 

RULE: The Judge says that he cannot be sure of irreconciliable differences unless the wife comes in and tells me her side. Nonetheless, there may be exceptional circumstances where she just can’t come, and this is such a case.

Gloss: 

-Why important for both to be there:

a) No-fault system is not intended to be merely a rubber stamp.

b) Concerned with collusion.

-After this case, legislature amended to say that a party doesn’t have to show up for certain types of proceedings (see note 4, 576)

-Nieters v. Nieters: Husband filed for dissolution of marriage on June 12, 1989. Wife answered that the marriage was not irretrievably broken. At trial, husband testified to the following: They had been separated since September, 1988 and he said that they had problems with marriage and he was currently with another woman. Under the Missouri statute, there are 5 reasons to justify dissolving a marriage and petitioner must establish at least one such reason.

RULE: the court refuses to grant b/c husband fails to show 1/5 reasons. 

1) The first reason is that spouse has committed adultery – husband fails here.

2) Spouse behaved in way that husband could not reasonably expect to live with her (court says that reasons about children and televengalists are not enough).

3) Spouse abandons you for 6 months – he fails here

4) Parties lived apart by mutual consent for 12 months – fails.

5) Lived separate for 24 straight months – he fails here.

-Court admits that it is delaying the inevitable, but must wait to meet the separation period required.
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-Note how this is a mixed statute, as it lists some fault-based reasons for divorce, and then there are the separation provisions, which are the no-fault bases.

-Why did the court do this?

a) Policy: want to avoid divorce and want to allow for reconciliation.

b) Slippery slope argument: if shave some time off of statutory period, when will it end.

c) Court also didn’t want to be granting divorce when one party didn’t want it.

-Bennington v. Bennington: The plaintiff wife and defendant husband were married in 1946. In 1963, the wife had a stroke and was paralyzed. There had been no sexual relations between the parties since that time. In 1974, the husband moved out of the house into a van on the street. He did this for 2 reasons – she kept the heat on 85-90 and bolted the doors, so that when he came home from work, he would have to wait about 20 minutes to be let in. At this time, however, he continued to assist his wife daily.

-Then in 1976, he left for a month to Arizona, then returned, lived in van some more before moving to another apartment. The wife sues for alimony, claiming gross neglect of duty and abandonment. The husband denied grounds for alimony, and counterclaimed for divorce, asserting that they lived separate for 2 years. The relevant statute: provides grounds for divorce ….”when husband and wife have, without interruption for 2 years, lived separate and apart without cohabitation.”

RULE: the trial court erroneously included the time that the husband lived in the van as part of the 2 year period, as the parties were not living “separate and apart” during that time. During that time there was no cessation of marital duties and relations. Therefore, divorce denied.

Gloss:

-This case raises important questions about what it means to be living “separate and apart.”


-This can be problematic b/c it takes considerable resources to actually move out.


-Some courts will interpret this phrase in terms of emotions, but some won’t.

-Durational periods for living apart now range from 6 months to 3 years. In j/d that require lengthy periods, an unhappy spouse must resort to fault-based grounds.

b. What role for fault?

-Twyman v. Twyman: The wife filed for divorce after 16 years of marriage. Along with her divorce claim, she joined the claim of intentional infliction of emotional distress. She alleged that he husband intentionally and cruelly attempted to engage her in deviate sexual acts.

RULE: Some states require that the divorce suit and tort suit be litigated separately. Other states require joinder of the 2 actions. This court takes a middle approach: Joinder of tort claims with divorce claims, when feasible (might be barred by res judicata), is encouraged.  This avoids 2 trials based at least in part on the same facts, and settles in one suit all matters existing between the parties. However, it is imperative that the court avoid awarding a double recovery. A spouse should not be able to recover tort damages and a disproportionate division of the community estate based on the same conduct.

5. Covenant marriages (moving away from no-fault):

-Louisiana became the first state to adopt “covenant marriages” in 1997. It allowed couples to apply for this instead of a traditional marriage.

-Under a “covenant marriage” in Louisiana, couples must sign a declaration of intent that indicates they have received pre-marital counseling on the nature, purpose and responsibilities of marriage, and that they promise to seek marriage counseling in the event of marital problems. Divorce is permitted only for adultery, conviction of a felony resulting in death or imprisonment, desertion for at least one year, physical or sexual abuse of a spouse or child, or after a 2-year separation without reconciliation.

-Supporters of covenant marriages critisize no-fault systems for harming children by increasing divorce rates and leaving single parents with fewer financial and emotional resources for their children.

-Critics suggest some problems, including making it more difficult for victims of domestic violence and constitutional problems (placing undue burden on right to make family decisions).

D. SEPARATION AGREEMENTS:

1. Introduction: 

-Parties usually make these upon agreement to separate, they don’t wait for the actual divorce suit.

-Purpose: if let the court do the agreement, it’s really a crap shoot.

-Policy: we would rather not have the courts involved. Courts are very happy not to decide what the other party gets.

-If parties don’t make one of these, then default rules will govern, which we will go through in section VII.

2. Baldridge v. Lacks: In this action, plaintiff brings a legal malpractice suit against her attorney that represented her in a divorce action. She settled, receiving 1 million and a condo in Florida from her husband. She asserts that the lawyer failed to engage in discovery, failed to trace assets and did not know the extent of the marital and nonmarital estates. The defendant defends that he did not do this b/c his client told him that she just wanted to settle.

RULE: She could probably prevail here b/c the lawyer didn’t even conduct discovery. That’s the first thing you have to do – find out what he is worth. Of course, he argues that she just pushed him to settle. However, even if she wanted a settlement, he would still need to do discovery in order to make a settlement. And, if she waives any right, he still has a duty to advise her as to what she would be missing out on if she doesn’t want to do discovery.

3. Uniform Marriage and Divorce Act (§306, dealing with separation agreements)

a) “To promote amicable settlement of disputes between parties to a marriage attendant upon their separation or the dissolution of their marriage, the parties may enter into a written separation agreement, containing provisions for disposition of any property owned by either of them, maintenance of either of them, and support, custody and visitation of their children.”

b) “In a proceeding for dissolution of the marriage or for legal separation, the terms of the separation agreements, except those providing for the support, custody and visitation of their children, are binding on the court, unless it finds… the separation agreement to be unconscionable.”

-Look to other provisions too (789).

-This is a model act. Note that it treats agreements with property very different than it treats agreements with children.

-The standard with children is that the court must be satisfied with the arrangements, while for property and financial, they will only overturn it if unconscionable.

-The court then just grants decree in divorce order, but it doesn’t list the terms b/c of privacy.

4. Separation agreements may be contractual or decretal, and there are important consequences. Without its incorporation into a judicial decree, a separation agreement is simply a contract. The UMDA creates a presumption of incorporation that parties seeking to avoid must dispel with a clear statement. The consequences in this difference:

a) With a decree, if one party doesn’t perform the terms, contempt of court and possible imprisonment are potential remedies. Not so for contracts.

b) Courts can modify decrees if circumstances change. They can not rewrite a contract (The UMDA allows parties to preclude or limit judicial modification).

E. OBSTACLES TO DIVORCE
1. Economic obstacles:

-Boddie v. Connecticut: Connecticut charged $ to access the court system. The total fee came to about $60, and it provided for no exception to those who couldn’t afford it. In this case, the people really wanted to get divorced, and there was no question that they did not have $60.

RULE: poverty cannot stand between you and divorce. Rationale: you have a due process right to the court system in these family cases b/c the state has a monopoly in this area – it is the only way to dissolve your marriage, and you have a privacy interest to form a new marriage. Thus, if the state is going to make the courts the only way to dissolve a marriage, you must have access.

Gloss:

-We have seen a growing trend toward pro se divorce. Most people are able to reach agreements without counsel. But, this has raised concerns too b/c parties often don’t consider and anticipate future problems even though they may currently be satisfied.

2. Social and cultural obstacles:

-Littlejohn v. Rose: The teacher is not rehired from her teaching job b/c she is in the process of a divorce. The school district did this b/c she is a bad example for the children – she is getting divorced. And, there were many rumors about the circumstances of this divorce (maybe it was nasty). And, the superintendant is worried that he will lose enrollment to this school.

RULE: you cannot be fired for exercising your private marital issues that are protected by the constitution. 

F. DIVORCE JURISDICTION (when the states had widely different substantive laws, this subject was a big deal, but today with no-fault divorce, it is not as big a deal).

1. Over the plaintiff and defendant:

-In Re Marriage of Kimura: The husband and wife were married in Japan in 1965. Both are Japanese citizens. They had lived separately since 1973. In 1986, the husband came on an H-1 visa to work in a hospital. He later received permanent residence status and moved to Iowa to teach medicine. He filed a petition for dissolution of the marriage in an Iowa court. A copy of the petition was mailed to wife in Japan and printed in the paper on 3 occasions. The wife contested the courts subject matter and personal j/d. The court took the case and granted the dissolution.

RULE: Divisible divorce doctrine: Domicile is the basis for a court’s j/d to grant a dissolution of marriage decree. So long as the petitioner is domiciled in the state, regardless of where the spouse is. Under this doctrine, the spouse must receive notice. Also, under the doctrine, the court has j/d to grant a divorce, but no j/d to adjudicate the incidents of the marriage (like alimony and property division). And, finally, such decisions are entitled to Full Faith and credit in other states, however a subsequent showing of lack of domicile will allow sister states to refuse to enforce. Thus, only question here is whether husband established domicile in Iowa.

Policy: state’s interest in preventing bigamous marriages and in protecting the offspring of such marriages from being illegitimate.

Gloss:

-How do we know if one is domiciled in a place? Domicile is where person has fixed home and has intent of returning if gone. Where do you have drivers license? Where do you vote? Do you pay state income tax? Owning property? All these are relevant.

-Be careful to distinguish residency from domicile. One can have many residences, but only one domicile. Residence is where you have a place, but you don’t have to have intent to stay permanently (it is more flexible), while at the same time it is more that a mere passing through.

2. Durational residency requirements:

-Sosna v. Iowa: Married in 1964 in Michigan, but moved shortly thereafter to NY. In 1972, the wife moved to Iowa with children and a month later filed for divorce. The husband is served in NY, and makes a special appearance – meaning he appears for sole purpose of arguing that court doesn’t have j/d. The court accepts his argument under the Iowa statute that requires a year of domicile. She argues that this is an unconstitutional restriction on interstate travel.

RULE: court upholds the statute’s requirement:

a) It would be difficult for state to oversee issues that come out of divorce (like support) if you move back suddenly to NY, so show us that you are really committed to staying.

b) Also, Iowa doesn’t want to be a divorce mill – risk that people from a state with restrictive divorce policies to move to Iowa for a short period just for purpose to get a divorce.

Dissent: the Dissenters take wife’s concerns much more seriously. The dissent argues that wife has a fundamental right to remarry or divorce, and state cannot impose such a burden on this right.

Gloss: 

-What if the husband had not appeared in the limited appearance? Could the court say, I don’t want to hear this? Yes, the court could do this b/c the durational req’t protects the court.

-Full-faith and credit issue: all final judgments of state courts are entitled to full faith and credit on final judgments. A divorce decree is final, although some other issues like support are not final. 

-Some states are very concerned that other states will award a divorce based on something that is not acceptable in their state. As a result, some of these states do not allow forum shopping (where one party drives to new state to get a divorce based on a reason that is unacceptable in its state). Mass. did this. Courts have accepted this. Thus, if advising client on getting a divorce in another j/d, must find out if state where your party is will find it valid.

VIII. FINANCIAL CONSEQUENCES OF DISSOLUTION:

A. PROPERTY DISTRIBUTION & SPOUSAL SUPPORT:

1. These questions considered together: questions of property division and spousal support typically arise together in divorce litigation. The analysis generally addresses property first, considering the following questions:

a) What property is subject to division at divorce?

b) What share of property should each spouse receive?

-Then after property, alimony is considered and the property distribution is relevant to that consideration.

2. What property is subject to division?

a) Universal Community systems (minority view): all property owned by either or both spouses at divorce is subject to division.

b) Marital property v. non-marital property (majority/from the UMDA): non-marital property goes to its owner; it is not subject to division. Marital property is subject to property. Most states define marital property as that acquired by either spouse during the marriage, except when acquired by gift, inheritance, or in exchange for non-marital or separate property.

-What property is marital property? Marital assets are things acquired together up until separation:

-Marital home and real property acquired during the marriage.


-Investments, bank accounts etc.


-Retirement


-Life insurance


-Health insurance (if get it through spouse’s work).


-Personal property (gift and inheritence are not included in this).

-On going business relationships/contracts (example, where they have been involved in joint ventures).

-Pets.

-Stock options

-Gov’t benefits that you might get in future.

-Sperm and eggs

-Court awards of damages

-Frequent flyer miles

-Educational payoff (like where wife pays for man to go through med school and then he dumps her)

-Intellectual property

-A lot of these will result in disputes about whether they are shared or not. A lot will be clear (like a house), but others won’t be as clear.

3. What share of property should each receive?

a) Old system: Separate property systems (also called title system): merely determined title to the assets and returned that property to the title-holding spouse.

b) Equitable distribution approach (majority): judge is charged with task of achieving a fair, rather than equal, division of the marital estate.

c) Some states have community property idea: give each spouse an undivided one-half interest in property acquired by spousal labor during the marriage.

-Ferguson v. Ferguson: During their 24 years of marriage, the wife worked both as a homemaker and a beautician. The husband worked as a cable repair-man. The wife filed for divorce, which the judge awarded based on adultery. The judge awarded wife the marital home and 4 acres of land, as well as half interest in his pension plan. Separate property systems: merely determined title to the assets and returned that property to the title-holding spouse. This is what the husband wants. However, this system could result in unfair distribution. For example, often a traditional housewife was left with nothing but alimony. The system is unable to take into account a spouse’s non-financial contribution.

RULE: B/C of these problems, some states use an equitable distribution approach, and the court holds that the judge was within his power to equitably distribute the marital assets upon divorce.

-The court recognizes need for guidelines when equitably distributing the property.

Gloss:

-Miss. was last state to get rid of separation system or “title theory,” as it is called.

-Court uses this as opportunity to talk about faults of title system.

a) If she is only given alimony, then what will she have? Where can she afford to live?

b) It would be unfair to her b/c it ignores the non-financial contributions of the wife.

-As to his pension and stock options, it is true that his name is on them, but when he did this, it was assumed that they would both benefit from these in the long run. Thus, it is not fair to her to deny her to this. She does things differently b/c she relies on the pension plan (she, for example, is a homemaker).

-Note the UMDA model for equitable distribution on p. 663. It lists 4 factors for considering fairness in distributrion.

4. Alimony (remember, usually considered in light of property distribution):

a. Rationales for post-dissolution support:

-Need: Orr suggests that need furnishes the underlying rationale, but rejects gender as a proxy for need.

-Contract: Some think that contract law serves a rationale: alimony places the obligation to support a spouse who is in need upon the party that has undertaken to share the responsibilities and pleasures of such spouse by entering into the solemn compact of marriage, rather than upon the state.

-In re marriage of Otis provides an example: “a reasonable term of their arrangement, with its traditional division of labor, is that in exchange for her reliance in engaging exclusively in non-wage domestic production and reproduction and contributing to his career rather than her own, she would receive a reasonable share of the profit brought in by her husband’s career and a reasonable share of the financial security accumulated for their old age.”

-Should fault play a role in alimony? Differs among the states. 30 states consider fault.

-One tabulation shows that 42 j/ds consider the marital standard of living in setting  alimony. Thus, need is not only refer to necessities, but what one has become accustomed to.

-Rehabilitation for self-sufficiency: note that the UMDA model statute makes maintenance a remedy of last resort, awarded only when equitable distribution of property fails to achieve economic justice. See below.

b. The UMDA has its alimony statute on p. 671. This provides a nice example of when alimony is appropriate and what factors to consider.

-This model statute makes alimony a remedy of last resort to be awarded only when a spouse’s “reasonable needs” remain unmet because of the absence of sufficient property or income from appropriate employment. 

-Jurisdictions that follow this view self-sufficiency as important, making support a temporary, transitional measure.

5. Applying theories of property and support in “winding up” the marriage (so, we can see how courts consider them together):

-Michael v. Michael: In this case, at the time of the divorce, the husband had been without work for 15 years, while the wife was earning good money with her company. It had been agreed that he would not get outside employment, but would be the homemaker. He cooked the meals for the couple and drove the wife to work often. The trial court awarded him ¼ of the assets and no maintenance. The husband argues that the trial court abused its discretion. There are 2 guiding principles in the MO statute: (1) property division should reflect the concept of marriage as a shared enterprise similar to a partnership; and (2) property division should be utilized as a means of providing future support for an economically dependant spouse.

RULE: maintenance is awarded when one spouse has detrimentally relied on the other spouse to provide the monetary support during the marriage. If the relying spouse’s withdrawal from the marketplace so injures his marketable skills, maintenance may be awarded.

Gloss: 

-So, there are 2 reasons we give support:

1) For the contributions that they made. Here, the husband notes how he was the homemaker. And, we saw that the court of appeals accepted this.

2) Future support. And, here, the husband says that he will need to go back to school, and thus needs money to get back on his feet. The court of appeals accepts this based on gender equality – we have held that homemaker wife gets it, thus homemaker man should too.

-Rosenberg v. Rosenberg: Husband owned football team. The wife was not well-treated during the marriage. She gets an amount that many of us would like, but she says it’s not good enough b/c she has become accustomed to a particular way of life. And, in addition, she thinks she is entitled to interest that he has gained on stock that he brought into marriage. She says that this gain reflects money he gained during the marriage b/c it gained interest based on the work he did for the company, and she was working at the time as homemaker, and thus it’s a marital asset.

RULE:

1) Courts hold on whether the interest gained on stock is a marital asset: the court rejects this b/c it holds that he didn’t earn this increase. Court says we have no idea what caused this stock to go up, and unless it went up b/c of his efforts, it is not marital property. And, of course she wouldn’t be entitled to the stock originally b/c he brought that into the marriage.

2) Court’s hold as to her standard of living argument: the court says it is true, this is a reduction in your standard of living, and we must make sure that your standing of living is not so radically decreased. So, remand it to consider this. But, it notes that on remand, trial court must also consider the value of the property assets that she was awarded (must look at entire package).

-This case also raises issue of dissipation of marital assets. There are assets that are now no longer there – he gave to his girlfriend (now his wife). For these, he must put this money back when calculating what she is entitled to (it can often be difficult to find these assets).

Gloss:

6. Special problems in achieving a fair dissolution:

a. Changing circumstances:

-Keller v. O’Brien: This is case where support was given and then the wife remarries. The husband goes into court and says now I am supporting her and her new husband. I didn’t agree to this. She responds saying, I am being compensated for what I had done.

RULE: court says the burden is now on wife to show why alimony should not cease.

Gloss:

-The c/l rule is that remarriage automatically terminates alimony.

-Many states now have statutorily made it so that remarriage automatically terminates alimony.

-Distributions of property upon divorce are final, even if the parties’ circumstances change significantly after dissolution. By contrast, support awards typically allow modification upon a showing of changed circumstances.

-The Keller court notes the illogic of receiving support from a former and current spouse simultaneously. Further, if alimony is a transitional remedy, then marriage might provide the surest path to self-sufficiency for divorced women.

-Still, Keller leaves the door open that support should sometimes continue despite remarriage.

b. Bankruptcy

-Deichert v. Deichert: -Eight months after a final divorce decree, the husband filed for bankruptcy. Subsequently, the bankruptcy judge entered a discharge of debtor order releasing husband from all personal liability for debts, except for non-dischargeable debts. At the wife’s enforcement petition, husband argued that his obligations had been discharged by the bankruptcy court.

RULE: Federal statute says debts to spouse, former spouse or child for alimony, maintenance or support are non-dischargeable, unless you just label something as such when in actuality it isn’t. Thus, court goes on inquiry to see if it is really support, and to do this, looks at intent of parties. The burden is on the recipient spouse.

Gloss: 

-Note that they are in federal bankruptcy court, but in analyzing if something is support, court will analyze the state family court’s findings.

-Note on the family home:

-When one spouse owns the home premaritally as separate property, the other spouse’s contributions (financial or homemaking) to its preservation and appreciation can make the increased equity achieved during marriage a divisible asset.

-The marital home often serves a support function for the dependant spouse and the children.

-Rules requiring or favoring equal division of marital property often result in the sale of the family home. If the couple has no asset of comparable value to allocate to the spouse not to be awarded the home, the home must be sold so the proceeds can be shared.

-However, such rules disadvantage children. As a result some states (CA and MO and ALI) allow courts to award the family home, at least temporarily, to the custodial parent, treating use of the residence as a form of child support and reflecting reluctance to uproot the children.

c. Pensions and employee benefits

-Cohen v. Cohen: husband has unvested pension benefits and wife wants a portion of these. 

RULE: unvested and vested pensions are marital property (majority rule).

Gloss:

-Thus, with these cases need actuararial experts to value it.

-Policy: it is fair, and alimony cannot rectify this unfairness b/c the spouse should not be dependant upon the discretion of the court to provide her with the equivalent of what should be hers as a matter of absolute right.

-ERISA has an impact in these cases: ERISA pre-empts every other regulation of these benefits.

d. Investments in a spouse’s future success:

-In Re Marriage of Roberts: In this case, the year after the couple married, the husband began law school. While in law school, it was agreed that he wouldn’t work, and that wife would work and take care of home to support him while in school. He graduated at top of class and took a job with a large Chicago law firm as an associate. Husband filed for divorce, and the wife wants to include his law degree as a marital asset.

RULE: Roberts follows the majority rule in refusing to treat advanced degrees and professional licenses as well as the enhanced earning capacity therefrom, as property.

-Roberts states, however, that the husband’s enhanced earning capacity is a factor in the distribution of property and approved a disproportionate division favoring the wife.

Reasoning for not including degree as marital property: a degree is an intangible that is personal to the holder. It has no real value except for what the holder chooses to pursue with it. Potential worth is dependant upon choice and availability of work. Even if valuation could be made certain, such valuation, whether based on future earning capacity or upon cost of acquisition, would ultimately result in a reward beyond the actual physical assets of the marriage.

Gloss: 

-NY treats degrees and professional licenses as property subject to equitable division, based on the legislature’s definition of property.

-Consistent with the majority rule, the ALI principles reject treating degrees as property. Instead, they provide for “compensatory payments” to reimburse the supporting spouse for the financial contributions made to the other spouse’s education or training.

e. Tax issues

(1) Court may not consider tax implications even though tax laws will affect certain distributions.

(2) This is one reason why people might be better off making private settlement b/c then can account for the tax laws.

(3) Principles of tax law:

-Alimony is fully deductable by person that pays it and therefore, payer wants to pay more in alimony.

-Receiver’s alimony is treated as income.

-Child support is not deductable and not reported as income by receiver.

-Payments must be formal agreements (legally reported).

-Cannot cohabit and claim the tax deduction.

-Cannot sign joint tax returns.

-If have custody, have a separate tax bracket.

-Alimony terminates at death of either party.

B. CHILD SUPPORT:

1. Child support: awards that typically require the periodic transfer of funds from the non-custodial parent to the custodial parent for the benefit of their child.

2. Discretion v. Guidelines: At one time, courts determined child support as they do alimony – using open-ended standards and largely at court’s discretion. But, now use mathematical formulae called “guidelines.” Federal government requires these guidelines. Rationale: we don’t want to impoverish the non-custodial parent. Rather, we want to do something equitable.

-Historically, American divorce laws provided only vague guidance on post-dissolution child support, using terms such as “just,” “reasonable,” and “necessary.” Later statutes listed factors to be considered in a judge’s discretion. These methods = inadequate awards, inconsistency from case to case, disrespect for support orders and unpredictability. As a result, Congress mandated that states use child support guidelines as rebuttable presumptions. They imposed such requirements by making compliance a condition for receiving federal AFDC funds.

3. From the discretion to guideline approach:

-Downing v. Downing: the wife gets sole custody and the husband’s income increases dramatically. So, she files for modification. The guidelines in Kentucky only go to $180,000/year. But, he is way over this amount.

RULE: court adopts the 3-pony rule: no kid needs 3 ponys. Once we reach a certain level of support, we won’t give children more just because there is more. So, court remands b/c hearing officer failed to show why children need more.

Gloss:

-Case raises important issue of what the purpose of support is: is it based on need, or on equity?

-Father argues that court would be depriving him of value judgment – he may have all this money, but doesn’t want spoiled kids.

-Purposes of child support:

a) Fairness to noncustodial parent

b) Prevention of child poverty

c) Support to full extent possible

d) Continuation of the marital standard of living

e) Equalization of the standard of living in the custodial and noncustodial household.

-Reliance on guidelines achieves uniformity and predictability by identifying a precise amount that the court presumptively orders. There are three basic models of these guideline approaches:

a) Income-shares model (35 states): these states rely on a chart that lists the share of combined parental income allocated for child support at different income levels; parents share the obligation in proportion to their incomes.

b) Percentage of income model (16 states): allocates a fixed fraction of the noncustodial income for child support.

c) Melson Formula (2 states): looks at available net income of each parent; asks what parent needs to sustain; and then it prorates between parents w/ money they have left over after the care for themselves. Analogy: secure oxygen mask on parent before the child. Policy: parent needs adequate life to be able to care for child. This seems to be most fair to poor families.

d) ALI has developed a second-generation formula. It starts with marginal expenditure percentages, representing what families spend on their children. It then adjusts the obligation up or down in light of each parent’s ability to enjoy basic economic adequacy and each parent’s relative ability to support the child.

-Child support guidelines create a rebuttable presumption of the appropriate award. Courts must explicitly justify deviations from the guideline amount.

4. Postmajority support: 

-Curtis v. Kline: This Pennsylvania Act allows a court to order separated, divorced, or unmarried parents to provide equitably for educational costs of a child, even after the child has reached 18. Appellee filed a petition to terminate his child support payments for 2 children going to college, challenging the state statute as violating the EP clause.

RULE: the statute is unconstitutional. The question here is whether similarly situated young adults., ie those in need of financial assistance may be treated differently (b/c under this, those young adults of divorced, separated or unmarried parents can get $ by court order, while children of in-tact marriages could not). Dissent: the act operates on the assumption that divorce necessarily involves a disadvantage to the children of broken families and is intended to assure that children who are thus disadvantaged by the divorce or separation are not deprived of the opportunity to acquire post-secondary school education.

5. Modification of child support:

a. Remarriage and new families:

-Pohlmann v. Pohlmann: husband’s income went down, and he has now has children of a new marriage to also support. Should we treat children of a first marriage as having priority in terms of support over second children?

RULE: court doesn’t modify, and says that he had to take into account his existing obligations before getting into the new situation.

Gloss:

-Courts can modify child support awards based upon a showing of changed circumstances. As this case shows, states have their own standards for modifying.

-In contrast to the Pohlman majority, some courts follow a second family first doctrine: deduct the support needed for the second family to determine the parent’s available income before applying the guidelines for the first family’s support.

-Obligations of stepparents:

1) At c/l stepparents had no duty to support their stepchildren either during a marriage or following dissolution.

2) Several states have statutes imposing financial responsibility on a stepparent who receives a child into the family, so long as the child remains in the home.

3) Other simply codify the doctrine of in loco parentis, presuming a stepparent who accepts and supports a child does so as a parent, but allowing unilateral termination of that status at any time.

4) Others look to stepparents only when a stepchild would become destitute.

b. Employment changes:

-Antonelli v. Antonelli: husband did not seek out to have his income decreased, but just had bad luck with the stock market. So, he asks for a reduction.

RULE: court refuses b/c person seeking reduction must show by preponderance of the evidence that this was not done due to his voluntary actions.

Policy: court wants to be absolutely sure that he didn’t do this just to reduce his obligations.

Gloss:

-Why didn’t court give him reduction if there is no evidence that he acted with malice? B/C, it reasons that he assumed the risk.

-Courts do not agree on whether the noncustodial parent’s decision to change careers or pursue additional education resulting in an income reduction, warrants a decrease in child support.

-The following are the various approaches:

a) The Antonelli approach of placing the burden on the petitioner to show that his inability to pay is not due to any voluntary act or neglect = this is a very strict approach.

b) “Good faith” test: disallowing modification only when the change in employment reflects an attempt to evade support obligations.

c) “Best interests” standard.

d) Balancing test.

-Frequently, a child support award will become inadequate over time. However, the applicable rule is the same, requiring the party seeking to modify the award to show sufficiently changed circumstances. This rule, which discourages modification to protect courts from the burden of such proceedings has “impoverishing effects.”

C. ENFORCEMENT:

1. If not on welfare, then the non-paying spouse will have to enforce judgments privately by bringing a proceeding.

2. Jurisdiction questions for child support (remember, we have already done this with divorce):

-Kulko: parents were married during a brief visit to California and then went to NY where they lived for a decade. Then, the wife went to California and the dad is the custodial parent in NY. First daughter moves with permission to live with mom in California. Then, the son goes without permission. Then, the mother goes to court in California and seeks to be custodial parent and asking for more child support. The father argues that the Cal. ct. lacks j/d. Note that under International shoe, the court would have j/d.

RULE: court lacks j/d. (1) It is unfair and harder for him to defend in Cal; (2) policy: don’t want parents to restrain from doing reasonable things b/c scared of being subject to j/d (don’t want to give him an incentive not to give $).

3. Aftermath of Kulko – UIFSA (Uniform Interstate Family Support Act) (some states have adopted this; if not, they will have own long-arms)

a. Under UIFSA, the following are the long-arm ways of obtaining j/d:

(1) Personal service in state (like if father visited).

(2) Consent.

(3) The defendant resided with child in state and then left.

(4) Resided in state w/out child, but provided support.

(5) Child resides in state as a result of acts of defendant (lots of people argue that Kuko applies here – he gave her ticket)

(6) Engaged in sex in state, which might have resulted in birth of child.

(7) Any other basis consistent with the Constitution.

b. Continuing j/d: UIFSA also provides for continuing j/d: ct. that issues the order maintains j/d until child obtains age of majority, unless all parties have moved, so that there is no longer a nexus.

c. Summary of UIFSA: under UIFSA, if there is no longer a nexus b/c all parties have moved, then who has j/d? No one, and thus, must refer to the long-arm factors in UIFSA to see who might have j/d. But, as long as there is a nexus, the doctrine of continuing j/d applies.

d. Child-state jurisdiction: some reformers propose attacking Kulko to allow j/d in most support cases in the state of the child’s domicile. In drafting UIFSA, the Commissioners narrowly decided to rely on long-arm statutes instead of the broader child-state approach

VIII. CHILD CUSTODY
A. STANDARDS AND PRESUMPTIONS:

1. Tender years Presumption (also called the “maternal preference”): the natural mother of a young child was entitled to custody unless she was found unfit. Courts treated the doctrine in the following 3 ways:

(1) A tie breaker mandating a maternal custody if all other factors are equal; or

(2) A rule placing the burden of persuasion on the father to show that paternal custody serves the best interests of the child; or

(3) A rule affecting the burden of proof that requires the father, in order to prevail, to prove maternal unfitness.

-The tender years presumption has been replaced by a gender-neutral “best-interest-of-the-child standard.” This highly discretionary standard is based on a list of factors (usually statutory) regarding the child’s needs. See below.

-Although the SC has never addressed the constitutionality of the tender years presumption, several states declared that the presumption violates the 14th Am.

-Despite the abolition of the presumptive effect of the tender years doctrine, some states still consider the child’s age as a factor. The American Law Institute prohibits a court from considering gender of either parent. Most courts award custody irrespective of the child’s gender.

-Empirical evidence: although the maternal preference no longer operates de jure, empirical evidence suggests that most courts continue to award custody to the mother.

2. Primary caretaker presumption: the best interests of the child are served by placing the child with the parent who has taken primary responsibility for the child’s care.

-W. Virginia was the first to adopt it in 1981, and enumerated specific caretaking factors to determine primary caretaker status.

-Although no state currently adheres to this presumption, it has continued vitality, as many states consider primary caretaker status as one among many factors in determining a child’s best interests.

-Justifications for this presumption:

1) It is gender neutral, granting custody to the parent who has performed more childcare, irrespective of gender.

2) It creates a bright line rule that will reduce litigation.

-Criticism for the presumption:
1) It overemphasizes the importance of the bond to the primary caretaker in comparison to the other parent.

2) It is not genuinely gender neutral b/c women tend to do more of the primary caretaking.

3) It minimizes women’s contributions b/c its emphasis on gender neutrality discounts a women’s care during childbearing and early infancy.

3. Best Interests of the Child (what states have today): A majority of states now use this standard by statute, and many of those that don’t, have adopted it through judicial decisions.

a. -Uniform Marriage and Divorce Act: §402 (Best Interest of Child): The court shall determine custody in accordance with the best interest of the child. The court should consider all relevant factors including:

(1) The wishes of the child’s parent or parents as to his custody;

(2) The wishes of the child as to his custodian;

(3) The interaction and interrelationship of the child with his parent or parents, his siblings, and any other person who may significantly affect the child’s best interest.

(4) The child’s adjustment to his home, school, and community; and

(5) The mental and physical health of all individuals involved.

-The court shall not consider conduct of a proposed custodian that does not affect his relationship to the child.

b. Factors to consider in the best interest analysis:

-Palmore v. Sidoti (race) (SC): The 2 white parents divorced and custody of the 3-year old daughter was with the mother. Then, the mother married a black man, and based on this, the father seeks to modify child custody. He seeks custody. The DC gave the father custody b/c “it is inevitable that Melanie will, if allowed to remain in her present situation and attains school age and thus more vulnerable to peer pressures, suffer from social stigmatism that is sure to come.

RULE: While it is true that such biases will occur against the daughter, the constitution cannot control such prejudices, but neither can it tolerate them. Private biases may be outside the reach of the law, but the law cannot, directly or indirectly, give them effect.

Gloss:

-The ALI principles prohibit courts from considering race as a factor.

-Abbo v. Briskin (religion): The mother (Roman Catholic) married the father Jewish. The mother already had 2 young children from a previous marriage. Before they married, she converted to Judaism. They then had a daughter together. Shortly after, the mother converted back. When the daughter was 4, they divorced. The court enforced the parties’ agreement for shared parental custody and ordered that the mother be the primary, custodial parent. The court then decided that the mother would be required to do everything in her power to assure that the child shall be raised in the Jewish faith and shall cooperate with the father in achieving this result.

RULE: Quite apart from the human willingness to promise anything when one is in the throes of passion, we do not agree that a court may make a decision in favor of a specific religion over the objection of the other parent.

Gloss:

-Courts take 1 of 3 approaches when adjudicating custody disputes regarding religion:

1) Religion may be one, but not the sole or dominant, factor;

2) Religion may be considered only to the extent that it affects the child’s secular well-being; and

3) Religion may be considered only for children with ascertainable religious preferences or for whom religion has become an important part of their identity.

-Judicial consideration of religion is constrained by the Free Exercise Clause: court may not interfere with a parent’s right to practice his or her religion. Also, a court may not weigh the relative merits of parents’ religions or favor an observant parent over a nonreligious one.

-Although a court may not favor one parent’s religion, it may examine the effect of that religion on the child.

-Delong v. Delong (sexual orientation): Mother and father married and had 3 children of the union. Mother then filed for divorce and asked for joint custody with herself as primary physical custodian. Father answered, asking for divorce and asking to be given sole custody of children. The trial court gave sole custody to father and restricted mother’s visitation rights because of evidence that she had been involved with homosexual extramarital affairs.

RULE: The nexus appraoch: a connection or nexus between a parent’s sexual conduct, homosexual or heterosexual, and harm to the child must be established before the parent’s sexual conduct is considered relevant to the custody determination. The relevant issue under this approach is not the nature of the parent’s sexual activity but whether that activity adversely affects the child or will adversely affect the child.

Gloss:

-Historically, in the fault era, sexual immorality in the form of adultery deemed the guilty party unfit.

-Modern view (influenced by the Uniform Marriage and Divorce Act): a parent’s sexual conduct is relevant to custody determinations only if the conduct has an adverse effect on the child.

-While this court used the nexus approach with homosexual considerations, some still use the per se rule and others require the homosexual parent to rebut a presumption that they are unfit.

-Rowe v. Franklin (careers): In this case, the mother is a pilot with the army, now in law school, and has a degree. The father is an ironworker. The trial court awarded custody to the father. The trial court had found that the child had good relations with both parents, that each was fit, and that the child had a good relationship with step-father and did well in Kentucky school where his mom was. But, the child grew up in father’s residence, where his support is. It found that the child being in Kentucky will require major adjustment. Also, found that mother made quick bad decisions for child (like moving suddenly to Kentucky).

RULE: While it stated that the best interest of the child was its standard, it is clear that it actually used a “reproval of the mother” test. It criticized the mother for moving. But, she had to for school and only reason that dad didn’t come was b/c he refused. Also, record shows that child did just fine there. Court was worried b/c she would be in school, but he was in daycare.

Gloss:

-The lower court reflects some judicial attitudes about women that “mothers should be home when their children get home.” Women who seek careers are sometimes hurt in this way.

-Often, day care arrangements play a role in such cases. Note the court in this case talked about the good day care arrangements for the son.

-Wealth as a factor: generally, wealth of a parent is not decisive unless a parent is unable to provide adequately for the child.

-Time as a factor (parental availability): 

-Usually, time is not an enumerated factor in best interest statutes.

-Problems with considering time:

1) The quantity of time doesn’t dictate the quality of time. Nor does it guarantee that the time will be spent with the child.

2) Societal views have evolved in this area – it is now more important for children to spend time with other children, rather than parent.

3) Time available at time of proceeding may change as times change.

4) Availability is not an easily measurable criteria.

5) Subjectivity of assessment by biased parents.

-Schumacher v. Schumacher (domestic violence): The lower court awarded custody to the mother. It found that the father abused her on a number of instances. He also presented evidence that she once had slapped him. His abuse was much more extensive. The statute at issue sets up a rebuttable presumption – if ct. finds credible evidence, then the abusive parent should not get custody. Then, this can be rebutted by clear and convincing evidence that best interests of child requires abusive parent to share in custody.

RULE: ct. simply applied statute and held that there was credible evidence and abusive father was unable to rebut.

Gloss:

-States either include domestic violence as a factor or create the presumption scheme like in this case. Some states won’t consider it unless the abuse has been directed at the child.

-Connection between domestic abuse and custody:

-Impact of witnessing domestic abuse. Evidence shows that kids that witness abuse are more likely to be abusive as adults.

-Psychological effect on child – they fear and feel responsible.

-There are still some states that say that parental interest in child doesn’t terminate just b/c killed the other parent.

-Friendly parent provisions: these are parents who it is believed will do most to promote relationship with non-custodial parent. Thus, if both fit, if one is more likely to promote relationship with non-custodial parent and child, they get child.

Policy: best interest of child to maintain relationships with both children.

-Failure to protect: if women fail to protect child from violence against spouse, women deemed unfit. Some states have such a presumption.

-Physical disability: ADA doesn’t apply with custody disputes. Traditionally, courts weighed disability against parent with disability (particularly where child didn’t have same disability).

-But, see Carney v. Carney, which focused on emotional relationship and not physical.

B. JOINT CUSTODY:

1. Legal custody: make decisions.

2. Physical custody: refers to day-to-day custody.

3. States follow four approaches with joint custody:

1) 14 states and DC create a rebuttable  presumption of joint custody. Unless it is unworkable, they will do it. Some of these require parental agreement as a prerequisite; some do not.

2) Other states, similar to Alaska in Bell have a preference for joint custody where both parents are fit and can manage it.

3) Majority of states make joint custody one factor in the best interests determination.

4) Some states view joint custody with disfavor.

4. In old days, if had physical custody, usually also had legal custody.

5. For our purposes here, when we refer to joint custody, usually talking about joint physical custody.

6. Practical problems with joint physical custody:

-Child gets used to one community.

-HW problems with kids scattered.

-No Stability.

-Virtually everyone agrees that joint custody is not good if both parents don’t seek it.

7. Benefits of joint custody:

1) The child benefits from having meaningful relationships and frequent contact with both psychological parents.

2) The parents benefit b/c they feel better about themselves, about each other, and as a result, about the child.

3) Sharing custody, it is hoped, will encourage fathers to pay support more regularly.

4) It eases judicial administration and reduces litigation.

5) Alleviates some of the terrible uncertainty parents and children feel as they await the court decision.

-Responses:

a) Most joint custody arrangements provide for joint legal custody, but not joint physical custody. This leaves the father to make decisions, but do nothing with his child’s day-to-day upbringing.

b) Divorcing husbands routinely use the threat of a custody fight to reduce or eliminate alimony.

8. Case law:

-Bell v. Bell: The mother and father had a son. While married, they shared the child rearing tasks on an equal basis. B/C both parents were employed, Nollman babysat Scott. When the parents separated, they agreed to share custody of Scott, alternating physical custody every other week. At trial, the court awarded the mother custody with visitation rights to the father. The father appeals, arguing that the trial court erred in not following the Alaska statute, which states that “the court may award shared custody to both parents if shared custody is determined to be in the best interest of the child.”

RULE: cooperation between the parents is essential if joint custody is to be in the child’s best interest.

C. RELATIONS WITH NON-CUSTODIAL PARENT:

1. Restrictions on visitation:

-Hanke v. Hanke: couple has 1 child born after they separated. They separated because the mother found out father sexually abused her 11-year old daughter from a previous marriage. The father is awarded 4 hours, one day a week, unsupervised. Then there was evidence that this daughter was also sexually abused. The father actually admits to the acts and the trial court still gives him unsupervised visits.

RULE: trial court abused its discretion; protection of the child is always key. The ultimate test for custody and visitation is best interest of the child. In most instances, the decision of the trial judge is accorded great deference, unless it is arbitrary or clearly wrong, as is the case in this case.

Gloss:

-Traditionally, a custody award to one parent was accompanied by an award of visitation rights to the other parent, and some modern custody awards mirror this set up.

-In such cases, the trial judge is given wide discretion to determine the scope of visitation, including placing conditions on visitation by the noncustodial parent. Courts may specify the time, place, and circumstances of visitation.

-Procedurally, if a parent requests a court to order restrictions on visitation, that parent bears the burden of proof on the need for the restriction.

-Other parental behavior that may warrant restrictions/conditions on visitation:

a) Religious exercise: it is often on weekends and thus, Sunday school and church may become a conflict.

b) Sexual conduct: Not exposing child to noncustodial parent’s lover (less common for heterosexual relationships).

c) AIDS: epidemic prompted attempts to restrict visits with infected parents (so far unsuccessful).

d) Smoking: may violate parents’ right to privacy?

2. Denial of visitation:

-Turner v. Turner: husband ordered to pay $700/month. He fails to pay 1 month, and he wants it modified, saying he can’t afford. She brings him to ct., saying he engaged in inappropriate behavior and also continues to be delinquent with his payment. Judge says no visitation. He argues that he shouldn’t be penalized b/c he couldn’t pay.

RULE: court remands to see if he could pay. If he couldn’t pay, then court cannot terminate visitation. But, if he is just unwilling, then can terminate.

Policy: visitation is a benefit to the children; children shouldn’t be punished for father failing to pay.

Gloss: 

-Turner illustrates the general rule: visitation normally will not be conditioned on payment of child support; nor may support be withheld b/c an ex-spouse interferes with visitation. Some courts, however, similar to Turner, make an exception for willful and intentional failure to pay child support, which is detrimental to the child.

-Because the constitution protects the parent-child relationship, courts deny visitation reluctantly.

3. Standards governing parent v. non-parent disputes:

-Allison D: 2 lesbian ladies had a relationship and Virginia became artificially inseminated and had a baby boy. Allison agreed to share in the upbringing, and indeed she did. They shared the expenses and the upbringing. The child called both “Mommy.” Then when the child was 2, Alison moved out. At first, she had visitation rights and continued to support. Eventually, she decided to move to Ireland, and after this, Virginia cut off all contact between the child and Alison. Alison seeks visitation rights pursuant to a NY statute, which says that “either parent may bring a proceeding…

RULE: The high court in NY takes an incredibly narrow view of the word “parent,” thus she lacks standing to bring case.

Dissent: doesn’t agree with majority b/c majority fails to account for best interest of child.

D. DISPUTES BETWEEN BIOLOGICAL PARENTS AND OTHERS:

-Painter v. Bannister: husband’s wife died in a car accident, and he sent son to live with wife’s parents while he got his life together. Then, he gets life back and wants kids. But, grandparents want too. Trial court decides that living with his grandparents is better for the child.

Gloss: 

-Troxell came out after this case, but it seems like this wouldn’t stand under Troxell.

E. LISTENING TO CHILDREN AND EXPERTS:

1. The child’s preference:

-McMillen v. McMillen: The mother in this case is awarded custody of the son, the father has visitation rights. The father instituted an action for custody and the court eventually awarded the father general custody. However, this was overturned by the appellate court b/c the court said that the trial court erred when it based its decision on the preference of the child.

RULE: (across all j/d): a child’s preference will never be dispositive.  But, states do consider it.

Gloss:

-Most states have statutes that call for consideration of the child’s wishes. The different statutory schemes:

a) Modeled after the Uniform Marriage and Divorce Act: requires consideration of the child’s wishes;

b) Require consideration of the child’s preference after a preliminary finding of maturity;

c) Require deference to the child’s preference for children of a specified age;

d) Give judges complete discretion as to whether to consider the children’s wishes.

-In general, the older the child, the more likely a court will consider the child’s wishes. A few states establish a fixed age; others rely on judicial discretion.

-Children’s preferences are more likely to be considered when both parents are fit, or marginally fit. In such cases, it may serve as a tiebreaker. The preference may be overridden if court finds that preferred parent is unfit.

-Different ways court can find out child’s preference (often will be reluctant to say)

a) In camera conference, for limited purpose of determining this question.

b) Through a representative for the child (a guardian ad litem). This person would then tell the judge.

2. The role of experts:

-In re Rebecca B: The mother got sole custody of the child. Then, after learning that husband slept in same bed as daughter, mother petitioned to eliminate father’s overnight visitation and to require supervised visits. The father cross-petitioned for sole custody and was denied. The trial court denied father’s petition despite fact that testimony of a psychiatrist and social worker that interviewed all parties involved indicated that the best situation for the girl was with father. They found the mother to be very tempermental and a strong bond had formed with father. She only slept in same bed when she was 7 and 8, and this has since stopped.

RULE: 

1) We must respect the advantage of the trial judge in observing the witnesses, but the authority of this court in matters of custody is as broad as that of the trial court. It always comes down to the best interests of the child and the ability of the parents.
a) The trial court simply ignored the findings of the experts. We find those experts convincing and thus reverse.

Gloss:

-Different uses of experts: The court may appoint an expert to make a recommendation, or a party’s attorney may employ an expert to make an independent evaluation, furnish a second opinion, or rebut testimony.

-Professionals in custody determinations must observe professional codes of ethics and standards of practice.

F. MODIFICATION, ENFORCEMENT AND PROCESS:

1. Modification: The paramount concern with child welfare gives courts continuing power to modify custody orders. The standard for modification, however, is higher than for initial awards of custody to ensure stability for the child.

a. Standards: 

1) Majority view: plaintiff has the burden of showing by a preponderance of the evidence that conditions since the initial dissolution decree have so materially and substantially changed that the children’s best interests require a change of custody.

2) A few states have adopted a more liberal requirement that modification serve the best interest of the child (regardless of changed circumstances).

3) Several states have more stringent rules, influenced by the UMDA, requiring endangerment for nonconsensual changes. Absent serious endangerment, UMDA provides for a 2-year waiting period following the initial decree.

b. Joint custody modification: joint custody awards also may be changed if custody arrangements prove unsuccessful or if circumstances change. Some states ease this rule when sole custody is modified to joint custody, requiring only that the change to joint custody be in the best interests of the child.

c. Relocation:

-Tropea v. Tropea: in this case, there is a written condition that custodial parent couldn’t move w/out judicial approval or consent of non-custodial spouse.

RULE: 

1) Lower courts often use a 3-step analysis to determine these relocation cases:

a) Whether the proposed relocation would deprive the noncustodial parent of “regular and meaningful access to the child.” Where a disruption of “regular and meaningful access” is not shown, the inquiry is truncated, and the courts generally will not go on to assess the merits and strength of the custodial parent’s motive for moving. 

b) Where such disruption is established, a presumption that the move is not in the child’s best interests is invoked and the custodial parent seeking to relocate must demonstrate “exceptional circumstances” to justify the move.

c) Once that hurdle is overcome, the court will go on to consider the child’s best interests.

-Justification for this analysis: children can derive an abundance of benefits from the mature guiding hand and love of a second parent, and consequently, geographic changes that significantly impair the quantity and quality of parent-child contacts are to be disfavored.

2) But, then court notes the problem with such analysis and then puts forth its own test. Problem: it serves neither the interests of the children nor the ends of justice to view relocation cases through the prisms of presumptions and threshold tests that artificially skew the analysis in favor of one outcome or another. Test: each relocation request must be considered on its own merits with due consideration of all relevant facts and circumstances and with predominant emphasis being placed on what outcome is most likely to serve the best interests of the child.

Gloss:

-Note that in this case, the custodial parents had to seek permission to relocate b/c it was stipulated as so in the decree. However, absent statute or decree, the noncustodial parent may petition to enjoin the move. Alternatively, a noncustodial parent could request a custody modification.

-The trend in move away cases favors decreasing the restrictions on relocation (as in Tropea).

-This case arose where there was visitation. What if it were a joint custody case and 1 family wanted to move? Would have to ask for modification.

2. Jurisdiction and enforcement: there has been an enormous problem with enforcing child custody decrees.

