I. Right to Privacy: intermediate level of review (stricter scrutiny)

A. Freedom of intimate association (expansive positive right) v. zone of privacy (area in which the state cannot interfere, negative right freedom from)

1. Balance gov’t. interests with extent to which regulations serve purpose 

2. Moore v. City of East Cleveland: legitimate state interest in preventing overcrowding not sufficiently related to restricting family definition

i. Zoning (health & safety goals of state) v. privacy (liberty interest)
3. Precedent: state can req. education; parent’s exclusive right to how

B. Privacy = interest deserving protection, right from gov’t. intrusion; “most private human conduct, sexual behavior and in the most private of places, the home”

1. Liberty = adults should be able to do as they please in own homes and still be regarded and respected as free persons

2. Griswold v. Connecticut: Planned Parenthood leaders arrested for handing out contraceptives; legit. gov’t. purpose of preventing adultery but legis. sweeps too broadly, should target mfg. and sale, not use

3. Einstadt v. Baird: prof. arrested for handing out contraceptives to single woman; legis. goal of deterring premarital sex not reasonable & actually moral legis., too broad, violation of equal protection re: married & single

i. Extends right to privacy re: sexual conduct to ALL individuals

ii. Casey: minors have right to make decisions about contraceptives
4. Lawrence v. Texas: rejects anti-sodomy statute as not furthering a legit. state interest, does not discuss whether right is fundamental & limits holding to criminalization of private sexual conduct, not marriage, etc.

i. Tradition & history alone are insufficient to enact legis. but relevant 

ii. Overruled Bowers v. Hardwick (1986): upheld constit. of GA law criminalizing sodomy, moral legis. OK BUT still defining fundamental rights narrowly as only those implicit for liberty 

iii. Romer v. Evans: CO constit. classifying gays as separate was intentionally discriminatory and served no legit purpose

II. Marriage

A. Who can marry: (1) intent & consent (age, capacity); (2) eligibility to marry (single) & marry each other (incest, same sex); (3) legal formalities (license & civil solemnization or religious ceremony)

1. CL marriage: (1) informal (2) express intention (3) community acceptance

2. Loving v. Virginia: state cannot prevent mixed marriage b/c (1) suspect class & equal protection (2) marriage is fundamental right & strict scrutiny, (3) no legit. state purpose (white supremacy)

3. CON LAW REVIEW: equal protection clause

i. Rational basis review: gov’t. permitted to differentiate b/t people so long as there is a rational reason for the distinction

a. Struck down if ∏ can show no relationship to legit. interest

ii. Strict scrutiny: applies to suspect classifications—race, national origin, gender—where discrimination is deep-seated and therefore law is presumed invalid unless state can show the distinction is necessary or narrowly tailored to achieve compelling public interest

iii. Quasi-suspect classifications permitted if substantially related to an important state interest—intermediate standard of review

4. Reasonable regulations that don’t directly & substantially interfere w/ right to marriage OK, can attach consequences, can’t regulate CHOICE to marry

i. Zablocki v. Redhail: legit. interest in protecting child welfare but legis. too broad, disproportionately affects poor, not tailored

ii. Jobst: termination of social security benefits upon marriage OK b/c not direct interference w/ right, consequences flow from choice

a. Turner: do not lose right to marry if in prison 

b. Oakley: failed to pay child support so told he would go to jail if he had more kids; narrowly tailored b/c has a choice

B. Same Sex Marriage

1. Civil unions & domestic partnership = some legal benefits of marriage

i. Goodridge v. Dept. of Public Health: civil marriage created by gov’t. not religion & has overwhelming social benefits

a. State purpose of (1) providing favorable setting for procreation not legit. b/c heterosexual couples don’t marry only for kids, (2) ensuring optimal setting for child-rearing not rationally related to protecting child welfare, (3) no foundation for assumption that same sex couples are dependent on scarce state & private financial resources

b. Redefine CL marriage as voluntary union of 2 persons 

2. Hernandez v. Robles: NY prohibition against gay marriage OK b/c (1) no fundamental right to same sex marriage, (2) not discriminatorily based on gender, (3) not a suspect class, (4) prohibition supported by legit. interest

i. Prevent same sex marriage b/c (1) welfare of children (mom & dad) & family stability, (2) prevents temporary relationships, (3) marriage intended to create stability & permanence for birth

ii. Assimilationist (denormalization of heterosexuality): marriage is central to social structure, gays should benefit from marriage, permitting gays to marry makes them equal (not endorsing institution but extend right to all) but will transform institution

iii. Radical (coerced normalization): marriage inherently unequal & sexist so affirm gay identity & legitimacy of alternative families

3. Pro: (1) due process: liberty interest, fundamental right to marry, (2) rational basis review: not related to legit. state interests, (3) equal protection, intermediate review, (4) sex-based classification

i. States increasingly recognize spousal-type benefits BUT form of separate but equal, does not provide same benefits

4. Con: (1) not fundamental to marry same sex, (2) not absolute denial, can still marry (w/ other sex) so no sex-based discrim., (3) legis. should change, (4) rational basis review: reasonable related, ct. need not agree

i. Interest in preserving institution of marriage NOT improper intent as white supremacy motivations in Loving, not suspect class

5. Full faith and credit: marriage valid in all juris. BUT void for public policy

i. Civil restrictions on marriage: void or voidable arrangement

ii. Criminal restrictions: incarceration or fines

iii. DOMA: (1) no state required to give effect to others’ legalization, (2) marriage = heterosexual union SO states can reject regardless of choice of law rules, sufficient contacts at time of marriage

C. How people can marry & restrictions

1. Void marriage = either party can challenge at any time (incest, bigamy, lack of capacity, same sex)—consider interest in regulation of marriage

2. Voidable marriage = need judicial declaration of invalidity, challenged by a spouse, not 3rd party (age); defined by intensity of public policy

3. Polygamy: intent to enter into multiple marriages sufficient (State v Holm: private ceremony, State v. Green: divorced ea. time), laws are neutral & of general application so no adverse impact on religion, rationally related to regulating marriage and serving state interests in preventing marriage fraud, misuse of gov’t. funds, exploitation & abuse of women

i. Holm D: other laws sufficiently protect women & children so polygamy laws not narrowly tailored, consenting adults OK

ii. Under Lawrence have a right to private conduct BUT state does not need to recognize your choice or polygamy (Bronson v. Swenson: wife’s consent to 2nd marriage irrelevant to state right to regulate)

4. Incest: intercourse or marriage b/t persons related to by any degree of blood or marriage, never direct lineal descendants, 1st cousins OK in ½ 

i. Affinity = legal (by marriage, adoption); consanguinity = blood

ii. State interest = genetics, protecting young from exploitation, stability of family hierarchy, ensures mov’t. outside the family, encourages political & economic ties—reflects social morals

iii. Smith v. State: right to privacy does not mean recognition of all private relationships (pre-Lawrence); apply rational basis review, state’s ban is legitimate and reasonable

a. Right to privacy arises from due process not constit.

iv. Muth v. Frank: Lawrence does not permit incest b/c state interest can still justify constraining liberty interest

5. Age restrictions & consent: min. age 18 in most states, some permit permission of guardian, parent or the ct. (rational basis review)

i. Void for the very young, otherwise voidable marriage IF challenged by married minor; becomes valid when reach age of majority

ii. State interest = protect kids from being taken advantage of & from own poor decision making, unstable marriages BUT abortion OK

iii. Fraudulent inducement: need (1) proof that victim would not marry if truth was known, (2) objectively society would support that decision, reasonable person would not marry

a. Ct. tends to uphold marriage, find mental capacity

D. Equitable solutions to non-legal marriages

1. Common law marriage = (1) holding out, (2) living together, (3) intent

i. Lacks official certificate but still legal marriage, need divorce to end

a. Legal marriage requires (1) license and (2) solemnization

ii. In re Estate of Hunsaker: clear intent to marry, evident holding out

a. States hostile to CL marriage: admin. convenience, fear of fraud, BUT protects poor & ignorant, protects children from illegitimacy, provides privacy for marriage

iii. Choice of law: accept other CL marriage (1) if minimal contacts, (2) require substantial contacts, (3) require domicile, (4) refusal

2. Putative spousehood: not a legal marriage but get some marital rights

i. Protects innocent parties who believed they were married, more than mere cohabitation (not status-based rights)

ii. (1) legal ceremony, (2) good faith belief by putative spouse that marriage was valid (if juris. recognizes CL marriage need (2) only)

a. Good faith = honest & reasonable belief; reliable info of invalidity creates duty to investigate, lose good faith

iii. Equitable remedy not honored by all states, does NOT validate defective marriage, // to remedies for non marital cohabitants

iv. Williams v. Williams: 1st marriage never annulled so 2nd invalid BUT both believed they were married so get ½ interest in property

3. Second spouse presumption: where A (already married to B) marries C, validate 2nd marriage to protect C & ensure reasonable expectations of validity, protects innocence & morality of party BUT not if should’ve known 

III. Marital roles

A. Gender roles & equality: cannot use generalizations of capacities by gender

1. US v. VA: all male military school violates equal protection so create sister school but use non-adversarial teaching method so not same education

i. Scalia, D: women & men are fundamentally different, not disc., // instit. sufficiently equal, both deserve opportunity but not identical

ii. Est. aggressive intermediate review: show important gov’tal objectives, exceedingly persuasive justification & means substantially related to achievement of objectives

B. Family & the workplace: FMLA = paid leave for family/med. reasons for ALL

1. NV v. Hibbs: husband takes off time to care for wife & is fired; Congress reasonably concluded employer discretion in implementing laws was discriminatory so created congruent & proportional fed. response

i. Kennedy, D: insufficient evidence of state discrimination

ii. Scalia: NV had exemplary law, remedial measures inappropriate

2. Pregnancy Disc. Act = amends Title VII, no disc. on basis of sex

i. Presumes pregnancy is a disability so extend // care, does NOT create positive rights but equal distribution of existing leave

ii. Applies only to women & pregnancy, more specific than FMLA

C. Abortion

1. Planned Parenthood v. Casey: struck down law requiring married women to notify husbands before abortions as undue burden & substan. obstacle

i. Husband’s interest insufficiently strong to justify state to empower him with decision to control & regulate woman’s bodily integrity

ii. Father’s interest BEFORE birth is far less; after birth they’re equal

iii. (1) right of woman to have an abortion before viability, (2) before viability weak state interest, (3) state has legit. interest from the outset of protecting the baby’s life and mother’s health

iv. D: exception if physical abuse, most women do tell so no burden

2. Distinct from minor’s notification of parents b/c of (1) high vulnerability of children, (2) inability to make critical decisions, (3) strong parental role

i. Ayotte: strong interest in ensuring parental involvement in minor’s decision to abort, may NOT restrict abortions that save mom’s life

3. Gonzales v. Carhart: partial birth abortion ban upheld under undue burden standard, gov’t. has legit. & sub. interest in preserving fetal life, tailored to gov’t. objective b/c procedure devalues life, encourages medicine to find and use alternatives (assume woman will regret decision, shield her)

i. Thomas, Scalia C: not a constit. right to leave to states’ discretion

ii. D: does not consider mother’s health, prioritizes morality over woman’s autonomy, not tailored b/c does not save fetus

D. Support & necessity: married woman’s legal rights suspended & incorporated into husband’s legal status; husband bound to provide wife w/ basic needs

1. Doctrine of necessities = obligation to support wife but living standards are private decision, req’mt satisfied by cohabitation

i. Evolved from right of wife to use husband’s credit so dispute b/t merchant and husband to pay bill; merchant must show (1) items were necessary based on station in life and (2) husband had not already provided similar purchase

ii. NOW either (1) abolished, (2) gender neutral, joint & several liability (community property), (3) primary liability on husband, (4) primary liability on spouse who incurs debt (modern trend)

iii. Cheshire Med. Ctr. v. Holbrook: husband not req’d to pay for wife’s med. expenses unless she can’t pay; reciprocal responsibilities (=)

iv. Duty of support = in event of separation (fault based, constructive/ abandonment) husband obligated to provide

2. McGuire v. McGuire: wife knows of husband’s frugality, his assets irrelevant to req’mt to provide for wife & only has minimal duty

i. Obligation does not extend past basics, didn’t leave so not that bad

ii. D: don’t punish women who choose to stay, conditions were bad

iii. Doctrine of nonintervention = presumption that husband is supporting wife; if separate ct. can consider standard of living

3. At death: in community property surviving spouse gets ½, in CL (title) may be left out of will but get elective share of ½ or 1/3

IV. Alternative Families

A. Contract law: rely on equitable doctrines to protect unmarried such as separate K that relates to something other than cohabitation (joint economic venture)

1. K setting terms of cohabitating relationship too close to prostitution

i. Hewitt v. Hewitt: unmarried couple have NO rights against each other based on status; unwilling to enforce express K b/c of cohabitation & legis. responsible for recognizing changing values

2. Marvin v. Marvin: couple holds selves out as married, ct. finds K where consideration is homemaking contributions (NOT sex)

3. Ct. can also look at conduct to find implied K (in fact or law), create constructive trust (avoid unjust enrichment) based on quantum meruit (payment for household services rendered), cohabitation agreement

i. Equitable fiction, claim-based remedy, terms of express K

ii. Recognition that non-marital relationships exist & need protection

B. Rights adhere to STATUS, not equitable (cohabitation ( partnership ( marriage)
1. In re Marriage of Pennington: recovery based on cohabitation (p. 266)

i. Meretricious relationship = stable marital-esque relationship where parties cohabitate knowingly w/out marriage, est’d through (1) continuous cohabitation, (2) duration of relationship, (3) purpose of relationship, (4) pooling of resources for joint projects, (5) intent

a. Fact-based inquiry, award ‘rights of marital property’ but actual distribution unclear, only property, = distribution

ii. Ct. must est. (1) existence of meretricious relationship, (2) evaluate interests of parties, (3) just & equitable distribution

2. Domestic partnership = new status granting unmarried cohabitating couples some benefits and rights of marriage, // to civil unions

i. ALI domestic partners accumulate property in the same manner as married starting with cohabitation, entitled to alimony

C. Parent-child relationship: differential treatment b/t non-marital mothers & fathers and b/t married and unmarried fathers; under CL, children in marriage presumed to be those of husband & illegitimate children considered part of mother’s family

D. Establishing fatherhood

1. Stanley v. IL: mother dies, father deemed unfit and children becomes wards of state, granted rights to fathers of non-marital children, overcome presumption that unwed fathers are unfit BUT must show fitness

i. Biology + parental relationship = natural father entitled to hearing to determine rights of custody (presumption in favor of father)

2. Michael H. v. Gerald D.: marital father’s rights greater than biological; family integrity & privacy essential, constit. right to family, not lover

i. Only husband & wife can challenge paternity, not natural father

ii. // to Bowers v. Hardwick: dispute over characterization of interest

iii. D: father est. parent-child relationship, interest is parenthood (not of non-marital father), tradition bad basis to est. liberty interest

E. Establishing motherhood: ct. prefers TWO parents, ignores non-family claims

1. Johnson v. Calvert: couple implants fertilized egg into surrogate; rights accrue to ‘natural’ parents with intent to conceive, protect nuclear family

2. K.M. v. E.G.: 1 donated egg for other to birth, both have equal rights, held selves out as married, est. significant relationship w/ mother and child (not anonymous donor), genetic relationship so visitation rights

i. D: signed form giving up rights, precedent relies on intent, not genetics, case-by-case determination of best interests

F. Financial liability for children: prioritize child’s interest over parent’s

1. Wallis v. Smith: mom lied about use of contraceptives but means of conception irrelevant to dad’s obligations of child support

2. Biological dad liable if mom not married, unclear if mom married to 2nd  

3. If husband & wife not cohabitating, marital presumption doesn’t apply

V. Divorce = legal action only available to married couples

A. Child custody, alimony, property distribution actionable by single indiv.

B. More difficult to exit marriage than enter; MUST have judic proceeding

C. Fault-based divorce = available only to innocent party victimized by misconduct

1. Party unable to prove misconduct or also guilty barred from divorce

2. Bases for divorce = intended to punish moral wrongs

i. Adultery = ANY form of sexual contact w/ any gender

a. Spence v. Spence: wife suspects husband’s close friendship but circumstantial evidence insufficient, high proof standard

b. Shown by clear & convincing evidence of (1) adulterous inclination & (2) reasonably opportunity to satisfy

c. Online affair must be consummated, love letters insufficient

ii. Desertion = (1) voluntary & willful separation for 1+ yr (2) with INTENT not to resume, (3) w/out reasonable cause or justification

a. Constructive desertion = conduct by 1 spouse that justifies the others’ departure by making life intolerable 
iii. Cruelty = bodily harm or threat thereof substantial enough to be deemed intolerable, must fear for life and health

a. Das v. Das: wife gets protective order for domestic violence; single act sufficient if indicates intention to do serious bodily harm or threatens serious danger in the future; less stringent preponderance standard

iv. Mental cruelty/indignity = habitual, continuous manifestation of plain hate, alienation, estrangement to make condition intolerable

a. Spence v. Spence: conduct must be unkind, unfeeling & brutal; habitual and continuous so as to be permanent

3. Affirmative defenses:

i. Recrimination = both spouses guilty so offenses offset; // to equitable doctrines requiring clean hands to avail self

ii. Provocation = own faulty conduct reasonably provoked by ∏

a. Need not be so bad as to qualify for fault ground BUT must demand proportional response of ∆

iii. Connivance = party seeking divorce manufactured or brought about the fault upon which divorce is sought; encouraging other

iv. Collusion = parties agree to commit/fabricate marital offense

v. Condonation = victim already forgave on the condition of no repetition and kind treatment so cannot now sue; preponderance

4. Benefits: acknowledge fault & victimization, public accountability, quick & easy to obtain, no time or separate living req’mt; easy division of property & custody proceedings reflect 1 spouse’s greater role in ending marriage

i. Formulaic, strong proof of fault BUT upon showing innocent entitled to alimony; bad spouse may be precluded from remarriage; stigma

ii. Limited divorce = // to legal separation, parties disentangle financial affairs and live apart but not divorce; still married but leading legally separate lives ( respect family privacy

D. No Fault Divorce: not identifying victimization but finding marital breakdown

1. Criticized as encouraging divorce b/c of ease, reducing economic security of women & children, condoning misconduct & hasty exit, unilateral choice

2. Beneficial b/c easier to leave unhappy marriage, ALL states permit 

3. Juris. vary on req’mts: by agreement, irretrievably broken, marital discord

i. (1) separation for particular length of time EVEN IF only 1 wants 

ii. (2) irreconcilable differences: BOTH parties must agree

4. Summary divorce = granted automatically upon filing of papers which show mutual agreement without waiting period or ct. involvement

i. Permits impulsive action, no public oversight, emphasis on indiv.

5. Covenant marriage: states permit binding marriage (exist only on fault grounds); fewer entries but those that do have stronger marriages

VI. Property Division

A. Quality of life of women and children markedly decreases; 2 households 1 income

B. Property = anything with a title (real estate, cars), personal business (goodwill of indiv.), stocks, pension, retirement, separate property appreciation, debt & loans

1. Transmutation = separate property treated as if it were marital; show INTENT to change characterization, requires affirmative act or agreement

2. Commingling: separate property inextricably mixed with marital property or with other spouse’s separate property; NOT if segregated or traceable

C. Consider: (1) identify marital property: what assets qualify for division, (2) value each asset, (3) distribute equally or equitably, (4) spousal contributions & needs

1. Title theory: separate ownership by title; AT divorce = EQUITABLE distrib. b/c unfairly rewards title-holder w/out compensating homemaker 

i. Marital property/equitable distribution: mimics community property & all property earned during marriage is subject to distribution

ii. ALI: //s marital property regime

2. Community property: all property acquired during marriage creates a present, vested ½ interest in each spouse; make EQUAL division

i. Defines marriage as equal partnership, marital entity gets title to any property acquired during course of the marriage

ii. Separate property = acquisitions before marriage, or during marriage via gift, bequest, or devise, belongs only to 1

3. Hotchpot approach: don’t characterize as marital or separate but consider ALL property regardless how  acquired and EQUITABLE distribution

4. In re Marriage of Weaver: marital home purchased as joint tenancy so equal division BUT husband gets down payment b/c separate property contribution; subsequent mortgage payments shared; husband’s mother’s home deeded to wife as joint tenant, converted separate property to community so gets reimbursement for separate property contribution

D. Increase in value of separate property either (1) stays separate, (2) becomes marital, (3) passive/active distinction: if you do not touch it stays separate but any effort put in by either party makes it marital

1. Middendorf v. Middendorf: increase in family business was direct result of husband’s personal management not market conditions; wife uninvolved but care of home permitted husband to devote time to company

i. Wife compensated for lost opportunity cost, marriage as partnership: expectation of shared costs & profits, equal contribution w/out inquiry into value, replacement value (cost of hiring someone else), econometric model

E. Community Debt = family expenses: necessaries for sustenance, support

1. Sunkidd Venture v. Snyder-Entel: housing K signed by husband but wife pays bills, housing provides marital benefit so jointly liable for unpaid rent, can also satisfy w/ separate property

2. Equitable division of assets based on circumstances including income, property, duration of marriage, age & health, contributions

i. Holterman v. Holterman: wife gets husband’s degree b/c she supported him while in school; NY law considers degrees divisible

ii. O’Brien v. O’Brien: wife puts husband through years of school, upon graduation he promptly divorces her so ct. awards share under student spouse, working spouse syndrome (NY only)

3. Marital entity benefits from windfalls either deserved or luck (lottery)

i. Ketterle v. Ketterle: wife gets share of husband’s Nobel prize and increased earning capacity as a result; equitable not equal division

ii. Privatizing dependence, responsibility for wife’s welfare on husband

a. Marital misconduct may factor into distribution of assets

b. Economic fault, dissipation of marital assets also considered

4. ALI: debt before marriage is separate UNLESS marital prop. is used to pay 

VII. Spousal Support

A. Property distribution = divides property accumulated DURING marriage, nontaxable, ct. order is final, payments made over time (not lump sum)

1. ALI (p. 512): allocation based on compensation, no judic. discretion (no list of factors), includes degrees, not need-based, fixed & must occur

B. Alimony = taxable event, ongoing payments AFTER marriage ends

1. Traditionally only available to innocent wife b/c men work & get title; NOW hard to justify b/c general equality, both work, no fault divorce BUT wealthy spouse can set terms b/c bargaining power

i. No fault divorce does not change use of fault in division of assets

2. 1970 Uniform Marriage & Divorce Act: no-fault divorce OK

i. Remove stigma from divorce, alimony no longer punishment for misconduct but based on reasonable need (rare b/c women work)

ii. Maintenance appropriate only if spouse lacks property and unable to support self; based on existing financial resources, time needed to acquire job training, standard of living during marriage, length of marriage, age & physical & mental health, ability to support her

a. Otis v. Otis: ct. awarded less $ b/c expected wife to work; narrow construction of reasonable need

iii. Orr v. Orr: cannot limit to innocent women (using sex as proxy for need), indiv. hearing permit necessary inquiry w/out addn’l burden

3. Factors influencing alimony award: S.A.T. v. K.D.T. = dependency for support, lacks sufficient property, support & future employment (p. 526) 

C. Types of alimony

1. Pendente lite: temporary, spouses get support during litigation 

2. Statutory: general need to rehabilitate, achieve economic self-sufficiency BUT spouse may not achieve independence OR living standards parity

3. Rehabilitative: short term until become self-supporting—most common

4. Reimbursement: if spouse supported other (who is now self sufficient) gets compensation for $ put in for education

5. Limited duration: NOT rehabilitative, otherwise short term

6. Permanent: receives support until death or remarriage

7. Lump sum: single payment not subject to modification

i. Russell v. Russell: lump sum appropriate use of discretion; property distribution resembles alimony (gave house to wife)

D. Income equalization: maintain standard of living, per capita distribution (by kids) 

1. Also consider need, reliance, restitution (sacrifice earning capacity for kid)

2. Guarantee alimony through life insurance, wage attachment

E. Alimony modification: at discretion of ct. based on substantial & unexpected change in circumstances (more than physical health, drop in finances), K terms

1. Statutory end: death of either spouse, remarriage or cohabitation

i. Garcia v. Garcia: ex-wife moves in with woman, still cohabitation

2. NO change if income substantially reduced b/c of own actions, decision

3. Martindale v. Martindale: children’s disabilities after award justify change

F. Enforcing alimony awards: spouses often stop after early installments

1. Ct. can est. a special trust or require payor to get life ins.; military req’d to share retirement, order attachment of pay direct to spouse; imprison

G. Tax consequences: 

1. Alimony = tax deductible to payor b/c recipient pays taxes, in cash or cash equivalent made for the benefit of the former spouse 

i. Parties cannot be cohabitating unless separation & not divorce

a. Req’mts necessary to prevent disguising as child support

ii. Payments terminate upon recipient’s death

2. Child support = payments not income of recipient but are taxable to payor

3. Property transfers = no immediate income or gift tax consequences IF done w/in 1 year of marriage or 6 years of divorce if req’d by ct. decree

VIII. Privatization of Spousal Support = agreements b/t parties contemplating marriage that affect legal rights & obligations typically arising from marriage

A. Traditionally the law is skeptical of intra-family Ks, less likely to negotiate favorable terms for K don’t intend to use, fiancée not in confidential relationship, undermines institution of marriage, planning for divorce

B. Agreement by parties occurs (1) premarital, prenuptial, (2) postmarital = relationship is ongoing, no anticipation of divorce, postnuptial = after marriage but before breakdown, (3) at separation = enter into at divorce, most common, difficult to predict issues in advance so resolve at end

1. Reduce the chance and cost of litigation in defining property rights

2. Always (1) declare physical separation, (2) settlement of rights

3. Must be voluntary BUT enforce unconscionable K if party received fair & reasonable disclosure, waived disclosure, could have obtained knowledge

4. Antenuptial aggreement: (1) voluntary, (2) informed, (3) fair

5. Prenup: (1) full disclosure, (2) independent counsel: shows full understanding of terms, voluntary, (3) timing: proximity to wedding indicates duress, fraud, ( all PROCEDURAL; (4) unconscionable: duress at time of execution, protection against one-sidedness, oppression, unfair surprise ( SUBSTANTIVE req’mt

i. In advance of marriage, separation, divorce or death, est. division of property & right to seek spousal support for a limited amt., time 
6. Under UPAA person seeking to invalidate carries burden of proof

i. ALI (p. 825): rebuttable presumption of validity (informed consent, no duress) if (1) executed 30 days before wedding, (2) both parties were advised to obtain counsel OR easily understood, non-legal

7. Prenups voidable for (1) presence of fraud, duress, mistake, misrepresentation, nondisclosure, (2) unconscionability, (3) change in facts and circumstances making enforcement unreasonable

i. Mallen v. Mallen: man proposes on wife’s way to have an abortion, later asks for prenup and she renegotiates terms so no duress, lived together so she knew his earnings; 9 days before wedding

ii. In re Hollett: high school dropout marries elderly rich man who wants prenup in bad faith 48 hrs. prior to wedding; hires law school grad as counsel & improves terms but she is distraught, inferior bargaining position, no chance to think

C. CANNOT include child support or custody OR modify or eliminate spousal support if spouse on public welfare, ct. need not void agreement but reconsider

D. Uniform Marriage and Divorce Act & separation agreements

1. K cannot be unconscionable, cannot K custody, support, or visitation

2. Cts. generally uphold separation agreement terms; merge = separation agreement blended w/ ct. decree, enforceable & modifiable only by the ct.

3. Parties can expressly preclude or limit modification (must reserve right)

4. If no bar to modification, look at whether incorporated = retain K’s independent nature, parties can modify w/out consulting ct.

5. Sunset provisions: duration of the marriage dictates the terms, the longer you are married (or at a certain point) provisions change

6. Avoid ambiguities, include boilerplate provisions, VOLUNTARY, permit review by counsel for both sides, avoid signing right before wedding

IX. Child Support = payments for children who do not live with both parents

A. Who must pay: obligation among ALL parents to support their children

1. State interest in req’ing parents to support = primary concern is CHILD

i. State ex rel. Hermesmann v. Seyer: 12 yr. old gets 16 yr. old pregnant, boy legally incapable of consenting to sex but must pay

a. In general: victims of a forcible rape can terminate parental rights of perpetrator & can then choose to give up the child

2. Stepparents: parents often required to support stepchildren if the resources of the biological parent are exhausted; limited to 2nd marriage

i. Min.: if stepparent treats child as own, liable until age 18

ii. Stepparent’s income considered for child’s welfare eligibility deter.

3. Adoptive parents assume obligations of biological parents, extends beyond divorce and terminates only when give up legal parentage

4. Person in loco parentis: consider consent to care, start & end at will

5. Filial responsibility statutes in 30 states require children to support parent

B. Length of obligation: typically ends at the age of majority (18 years)

1. Some states permit post-2ndary education BUT difficult equal protection issues in requiring divorced parents to support beyond married parent BUT kids from intact families more likely to attend college, parents are paying

2. State can require support OR (1) trust or ins. policy during child’s minority, (2) incorporation into divorce decree parental agreement to pay

3. Parental obligation continues beyond age 18 IF dependency b/c of incapacity begins prior to age of majority; Hastings v. Hastings: father’s obligation to support son is permanent b/c of lifelong disability from birth

i. No statutory obligation of support for post-majority developments

C. How much: income includes prizes (lottery winnings) and gifts (inheritance)

1. Includes all but benefits from means-tested public assistance programs

2. Fed. regulations require (1) consideration of nonresidential parent’s earnings and income, (2) base awards on specific descriptive & numeric criteria, (3) provide for health care needs through health insurance

3. States also must (1) est. criteria for determining when presumptive award is unjust, (3) reexamine & revise guidelines every 4 years

4. If ct. suspects parent is voluntarily remaining unemployed/underemployed can impute income; consider ability, willingness, opportunity to work

5. 1989 Child Support Guidelines: 

i. Income share: (1) both parents have a legal obligation, (2) child receives same %age of parental income as if family was intact

a. Add parents’ income, obligation based on gross income and prorated by contribution; 3 juris., each with own rates

b. Ex: dad earns $3000, mom earns $1000 so dad pays ¾

c. Highest awards among low income

ii. Percentage of income: flat %age model and varying %age model considering other obligations BUT only looks at non-custodial parent’s income; easiest scheme to apply, used in 13 juris.

a. Ex: dad earns $3000, take 25% regardless of mom’s salary

b. Highest awards in upper income families

iii. Melson formula: (1) determine parents’ income, (2) determine children’s primary support needs, prorate amt. b/t parents, (3) determine standard of living allowance, allocate addn’l $ to child

a. Sets aside how much parents require before distributing

b. Delaware model, followed in 3 juris.

c. Highest awards in middle income families

iv. Enhanced marginal expenditure model (variation of income shares)

v. DC: variation of 3% from guideline but minimum applies even if 0

vi. Effectiveness: increased awards’ levels, consistency b/t awards, efficient case processing BUT in many families not enough for all

D. Enforcement: very difficult to enforce child support outside of abuse & neglect public system; even more difficult to enforce post-maj. payment

1. Visitation and support obligations not connected BUT some states permit nonvisitation (custodial parent frustrates visit) as basis for reducing $

i. Obligors now have more control over how $ is spent but custodial parent not required to account for all $

ii. No self-help: cannot retroactively modify independently (buy clothes instead of give cash, reduce amount); need ct. to change

2. Collection via wage withholding (fed. req’mt of state implementation)

i. Ct. can impose liens against property, impact consumer credit bureau, fed. loans, withholding of state tax refund; contempt

a. Civil contempt: contemnor holds the keys to their own cell; can purge self by complying, fine paid to complainant

b. Criminal contempt: determinate sentence, fine to ct.

c. Often parents have no money to satisfy support

ii. Child Support Recovery Act: fed. crime not to pay for a child in another state or to travel w/ intent to avoid obligation

E. Judicial discretion v. federal rules: some juris. do not permit obligations above max. guideline, others focus on child’s well-being and not amt.; discretionary

1. Smith v. Stewart: ct. increases award above guideline max; permissible

i. Children receive increases based on need and as a reflection of parent’s income and status in life; incidental benefit to spouse OK

ii. Requires written explanation for exceeding max. (to permit review)

2. Low income families: often mandatory min. regardless of income but not always, may constitute an abuse of discretion

F. Federalization of child support: generally w/in province of state discretion

1. Increasing federalization of family law 1st manifested in child support

i. Families on welfare preferably supported by non-custodial parent

2. 1984 Congress req’s state to adopt enforcement mechanisms including tax intercept, prop liens, wage withholding, set guidelines; 1988 Congress req’s states to apply guidelines as rebuttable presumptions

G. Goal of child support: intended to ensure (1) children receives same proportion of parental income in divorced as intact family, (2) eliminates discrepancies in awards b/t children in similar circumstances, (3) improves efficiency

H. Impact of poverty: child support largely private among wealthier women

1. Those on public welfare give their rights to the state and must comply with the state to both establish and enforce their awards (IV-D agencies)

I. Modification requires substantial change in circumstances

1. 1st in time & 1st in right: older child gets support ALWAYS; obligation to support is not mitigated by voluntary underemployment 

2. In re Marriage of Pollard: mom chooses to stay home to care for new family but still req’d to pay as if gainfully employed; consider education, work history, health, age in calculating potential earnings

3. Bradley amend (1986): child support is a vested judgment when due; no retroactive modification; can try waiver or estoppel but high proof burden

X. Child Custody =  (1) physical = right to live with child, (2) legal = decision making authority re: discipline, education, med. treatment; (3) joint/shared = shared legal or physical custody or both; frequent & continuing contact with both

A. Parent v. parent: fitness inquiry, then consider stability, gender, career, race 

1. Parental right to raise child is fundamental & constitutionally protected

2. Historical developments: initially dads as master of the house got custody; then tender years doctrine gave babies and young to moms while older children divided by gender BUT constit. violations of equal protection

i. Mother and father now on equal footing re: constit. right to care BUT custody primarily awarded to mothers

a. Young v. Hector: both parents work until move, when only mom works; awarded custody not based on gender but b/c showed more interest in maintaining steady employment, constant factor & dominant influence, controls anger

ii. Best interest of the child tips the scale in favor of 1 parent

3. Moral fitness = promiscuity, drug use, criminal behavior, sexuality

i. Zepeda v. Zepeda: mom has internet sex & affair but still gets custody b/c misconduct must be harmful, child did not witness

ii. Domestic violence and homosexuality may be rebuttable presumptions of unfitness; different juris. accord different weight

iii. Violence considered even if not affecting child b/c (1) causes inherent psychological injury and (2) makes behavior acceptable

4. Nexus test = effect of parental misconduct on child; if no effect then OK

5. Reasonable preference of the child a factor but not absolute

i. Wissink v. Wissink: teenager strongly prefers abusive dad to mom; ct. requires psych study to determine danger to her of abuse

6. Race is NEVER a legitimate factor, cannot control private prejudice but no constitutional recognition; considered as far as racial/ethnic identity

i. Palmore v. Sidoti: mom’s custody unaffected by marriage to Af-Am

B. Parent v. 3rd party: presumption in favor of biological parent UNLESS unfit or exceptional circumstances exist whereby best interests of child are compromised

1. Absent finding of unfitness, ct. cannot take custody from natural parents, not permitted to exercise discretion re: the better home for child

i. 3rd party has NO constitutional right, only awarded custody if BOTH parents found unfit or are extremely detrimental to child

2. McDermott v. Dougherty: mom found unfit and gives joint custody to her parents and husband (while away at sea); dad is fit regardless of job 

i. Painter v. Bannister: after mom’s death in car crash, dad gives child to grandparents, remarries and asks for child back; ct. finds dad fit BUT emphasizes moral right of child & better environment offered by granddad—NOW (1) fitness, (2) best interest if NOT fit

3. V.C. v. M.J.B.: lesbian couple marry, MJB has child, VC has input but not mom; after separation VC gets visitation b/c of bond but not legal custody

i. De facto parents gets legal rights but not constit. rights in WIS

4. Exceptional situation factors: (1) length of time child is away from parent, (2) age of child, (3) emotional effect on child of custody change, (4) time before parent seeks child, (5) strength of ties b/t child and 3rd party & psychological parent, (6) genuineness of parental interest in child, (7) stability of child’s future if custody is given to parent

i. Also consider: (1) circumstances under which parent relinquished control, (2) proof that parent is fit, (3) amount of contact parent retained during separation, (4) attachment b/t child and 3rd party

5. For 3rd party to gain parental rights, must show (1) legal parent consented to and fostered relationship, (2) 3rd party lived with child, (3) 3rd party assumed obligations of parenthood, (4) parent-child bond was forged

C. Parent v. the state: allegations of abuse or neglect

D. Visitation = right to visit but not to remove from custodial parent’s legal control

1. Non-custodial parent gets reasonable visitation unless seriously endangers physical, mental, emotional or moral health—NOT best interest standard

2. Alternatives: supervised visitation or transfers (domestic violence cases)

3. Usack v. Usack: dad uses wife’s affair to turn kids against her; suspend child support where custodial parent prevents right of reasonable access

i. Child support NOT generally conditioned on visitation rights

ii. Noncustodial parents can get detailed visitation schedules, make up visits, contempt proceedings or IIED if parent blocks visits

4. Troxel v. Granville: grandparents (// to non-custodial parents, not 3rd party) request visitation based on statute permitting any person to petition for visitation at any time based on ct’s discretion if serving best interests of child; unconstit. interference w/ parent’s fundamental right

i. When balancing custody accord special weight to fit natural parent do NOT use best interest standard (only as b/t 2 fit parents)

ii. Parental right trumps rights of 3rd party (even if Michael H. natural father) and child’s preference or needs—marital interests 1st 

E. Modification = permissible if unforeseen material change in circumstances w/ respect to the custodial parent’s home and serve the best interest of child
1. State’s parens patriae interest in child’s welfare subjects custody to state control until age of majority, can modify but unlikely to do so UNLESS (1) circumstances have changed substantially since the original decree, (2) change in custody will serve best interests of child

F. Relocation = only concerned with custodial parent’s residence

1. Consider interference w/ non-custodial parent visitation rights, good faith

2. In re Marriage of LaMusga: mom wants to move to go home, better job and avoid ex-husband; permitted b/c no need to show necessity, can move unless prejudices child (burden on non-custodial to show detriment)

3. ALI standard: burden on custodial parent to show move is necessary (good faith and reasonable in light of purpose), consider existing situation & maintain what is reasonable under that parenting plan (tough standard)

XI. Domestic Violence

A. Pattern of behavior & coercive interactions that one intimate partner or spouse exerts as means of control; historically no regulation of family, husband’s right

B. Civil protection order = bars an individual who has committed an act of domestic violence from further physical contact with victim; more comprehensive options for relief than criminal orders, prospective & regulate future behavior

1. Ex parte orders: temporary, provide emergency injunctive relief

i. 10-14 days (2 weeks in DC); no need for service on respondent, higher burden of proof but issued by judge from chambers

2. CPO issued if: (1) familial relationship, (2) offense

i. Standard of proof: in FL reasonable cause, in DC good cause; in MD clear and convincing evidence; fairly low standard, no violence occurred just reasonable cause to fear imminent danger

ii. Same sex partners may not be able to get a CPO if mini-DOMAs

3. Who qualifies: spouses (former), persons related by blood or marriage, persons residing together or have in the past, people w/ children in common—expansive and inclusive (DC includes dating violence)

4. Existence of a formal ct. order forces police to respond more forcefully than w/out (CPO may consist of a ‘no abuse’ order and not ‘stay away’ provision BUT empowering); generally reduction in physical violence

i. Marital rape: now recognized as a criminal act in all states though the seriousness of prosecution varies across jurs. (special evidence rules, reporting req’mts)—only criminalized w/in past 30 years 

ii. Fed. Violence against women act: prosecute traveling across state lines resulting in bodily harm for spouse or intimate partner

5. Tons v. Bley: dad abuses child so only child protected by order, not wife or new husband b/c no acts directed against them; preponderance standard BUT anyone who might interfere w/ dad also liable to be injured

C. Enforcement: lags far behind social recognition of domestic violence as bad

1. Arrest for violation (criminal process), civil & criminal contempt (remedy available only b/c there is a ct. order, separate cause of action)

2. Police study indicates arrests based on whether (1) respondent talked back or (2) vandalism to victim’s car NOT based on severity of injuries

i. 1984 Minneapolis experiment: police tested different responses to calls on rates of recidivism and found arrest was far more effective

ii. Mandatory arrest good b/c tells community that domestic violence not tolerated, social problem & permits victim to seek counseling BUT bad b/c victim may not want assailant arrested, poor policy

3. Castle Rock v. Gonzales: wife calls cops to check on husband who kidnapped kids, they do nothing, husband murders all 3 girls; no constit. property interest in enforcing CPO b/c police have discretion in response

i. Substantive component of due process does not require state to protect life liberty and property from invasion by private actors

ii. Procedural component does not protect every benefit; protected entitlement depends on discretionary decision of gov’t. official 

a. Unclear what was req’d: arrest, seek warrant, enforce order in another way (too much indeterminacy)
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