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I. THE NATURE OF THE JUDICIAL FUNCTION

A. General Considerations: Marbury (67-84)

1. The SCT has the power to “say what the law is.” The Const. is supreme over mere legislation and where the two are in conflict it is the const’ly prescribed duty of the SCT to interpret the Const.

2. NB: CTS only consider the constitutionality of legislation, etc. when legal rights are at issue; thus, no council of revision. An inherent limit on the judiciary is the “case or controversy” requirement.

3. Legal right = legal remedy

4. Marbury also stands for the important proposition that the SCT can review actions by a gov’t official so long as that official is acting w/o discretion, or rather, that the official is merely performing a “ministerial act” where there is no decision-making left to the official.

5. Thus, it is possible to get a remedy agst. a cabinet official b/c the significance lies in the task to be performed, not the nature of the actor.
6. Allowing the SCT to issue injunctions, etc. agst. officials is a major assertion of power by the CT and puts the SCT in the middle of concerns over federalism, SOP.

7. Nature of the Judicial Function depends on:

a. Case or controversy requirement. (NO council of revision.)

b. The people’s check on the legislature.

c. Constitutional commands. [what does this mean?]

8. Implications from Marbury
a. Established judicial review of govt’l actions.

b. Provides structure for FCT jdxn. by outlining C’s const’l role towards courts.

c. Created the PQ doctrine (“where the heads of departments are the  . . . agents of the executive [where the exec. possesses legal discretion]. . . their acts are only politically examinable. But where a specific duty is assigned by law, . . . the [injured indiv.] has the right to resort to the laws of his country for a remedy.”)

d. Sets forth private rights model of adjudication. If no indiv. and concrete harm, then CT lacks any authority to act. Courts are not a public rights model where courts resolve disputes and articulate the law.
B. Justiciability Generally

1. Constitutional v. Prudential Considerations

a. Const’l provisions cannot be changed by C. 

b. Prudential considerations are judicially-created and may be overruled by C through statute. 

c. Most limits are both prudential and const’l. Standing’s injury, redressability and traceability requirements are const’lly based. PQ doctrine’s “textually committed” elsewhere appears to be a const’l limitation.

2. Policy reasons for justiciability requirements:

a. SOP issues. Judiciary does not want to encroach on powers of coordinate branches.

b. Conserve judicial resources

c. Core institutional competence

d. Fairness to litigants and future litigants. Resolving only sharp issues does not affect litigants not party to the suit. SCT is not a council of revision.
C. Standing (Allen v. Wright & Lujan)

1. Constitutional requirements for standing:

a. injury in fact (actual, particularized and imminent)

b. fairly traceable

c. redressable

2. Prudential considerations:

a. no generalized grievances (P’s bring suits solely as citizens who want gov’t to enforce laws/provisions) (BUT SEE LUJAN).
b. no advisory opinions

c. no 3rd-party complaints

d. zone of interest C intended to be protected.

3. Bases for standing requirements:
a. Art. III, § 2, “case or controversy” requirement 

b. SOP (especially when deciding const’l questions)

c. It is a “fundamental limit[] on federal judicial power in our system of gov’t” (Allen v. Wright, p. 126).

d. Conservation of judicial resources, preventing flood of litigation, core inst’l competence.

4. Allen v. Wright 

a. O’Connor stresses the SOP issue: “a fed’l ct. is not the proper forum to press general complaints about the way in which gov’t goes about its bsns.” 

b. So, the exec. has power to act under take care provisions and not job of judiciary to police exec. action.

c. NB: Stevens’s dissent. Under Marbury, the CT has the power to direct an exec. officer (here the IRS, an agency) to act where the agency is merely following orders and not exercising discretion and merely fulfilling legal obligations prescribed by Congress. 

5. Lujan v. Defenders of Wildlife (p. 157-69)

a. Issue: standing to challenge gov’t actions. Possible, but incredibly difficult b/c must show that the gov’t action specifically affected an individual.

b. Procedural Injuries/Citizen Suits? Citizen-suit provisions run agst. Art. III b/c it appears to do away with standing. But, majority holds that C-S provisions can apply by expanding def’n of injury, but they cannot be used to confer standing outright.
c. Allowing C to provide cause of action through C-S violates SOP b/c exec. has “take care” power CTs cannot interfere with.

d. NB: essentially Lujan constitutionalizes the no generalized grievance requirement, focusing on SOP and “take care’ clause, thus transforming this formerly prudential consideration into a const’l limit.
e. Since Lujan the SCT held in FEC v. Akins that widely held injuries (including those outlined in citizen suit provisions) can still be injuries for purposes of standing. The Akins case was a substantive injury, however, not procedural (as in Lujan) so perhaps Lujan is not totally overruled.

6. SEE CHART in notes on breakdown of opinions.
D. The Political Question Doctrine (270-86)

1. The PQ doctrine is rooted in SOP but is judicially self-imposed, not rooted in Const. like standing. 

2. Under PQ doctrine, the P may be injured and the court may have jdxn., but will still decide not to hear the case; thus, possibility of having greater effect on rights of individuals.

3. Std. for determining PQ:

a. is it act textually committed to another branch?

b. Is there a lack of judicially manageable standards?

4. Marbury v. Madison
a. Marshall first distinguishes b/w P exercising powers granted to him by Constitution within his discretion as P and actions in which P affects individual rights (through ministerial duties?)

b. Where P acting w/in his discretion, no judicial review b/c of PQ

c. Where individual rights at stake, PQ does not apply and ct. must always hear case/

d. NB: this distinction no longer applies and SCT will decline issue as PQ even if injury and jdxn.

5. Bases for PQ:

a. not derived from Art. III “case or controversy” requirement

b. Constitution? SOP/textually committed elsewhere

c. Prudential? Preserving judicial credibility (what if other body doesn’t follow SCT’s order?) and limit unelected judiciary’s power (this is not really a concern).

6. Nixon v. US, SCT 1993

a. Rehnquist, White, Souter: Looking Behind the Curtain
b. Rehnquist: this is PQ b/c no judicially manageable stds. (if textually committed elsewhere, will often lack stds. b/c C did not expect judiciary to be reviewing).  

c. Text & structure of Constitution suggest authority rests w/Senate

d. Federalism concerns: the cts. should not be body making decision for country; should be elected body of C (p. 273). (PQ doctrine as check on non-majoritarian courts.)

e. Rehnquist’s approach: examine const’l text; structural safeguards; history & policy. Ultimately, Rehnquist refuses to look at whether C properly “tried” Nixon.

f. White concurs: NO PQ. 

a. Would look at whether the const. assigned final authority to a coordinate branch. If not final, then SCT has reviewing power. 
b. Would, however, give significant deference to the decisions of the coordinate branch.

g. Souter concurs: PQ. Takes the approach of looking at the facts, doing a cursory examination, then deciding whether or not it is a PQ.  Souter calls for a middle of the road, case-by-case approach. Benefit to Souter’s approach: allows for review of all cases then SCT decides whether to rule.

II. CONGRESSIONAL CONTROL OF JUDICIAL POWER

A. Generally

1. The primary issue w/C’l control of judicial power is whether, if at all, C should be permitted to add to or detract from FCT jdxn. as prescribed in Art. III.

2. Art. III, § 1: The judicial power of the United States shall be vested in one supreme court and in such inferior courts as C may from time to time ordain and establish.

3. Art. III, § 2: In all cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be a party, the supreme court shall have original jurisdiction. In all the other cases before mentioned, the supreme court shall have appellate jurisdiction, both as to Law and Fact, with such exceptions, and under such regulations as the Congress shall make.
4. Principle sources for C’l power to limit FCTjdxn:

a. Art. III, § 2, cl. 3: the exceptions clause limits the appellate jdxn. of the SCT (Ex Parte McCardle)

b. Art. III, § 1: C’l power to create lower federal courts is discretionary limits the primary jdxn. of lower FCTs (Sheldon v. Sill)

c. Necessary & Proper clause gives C power to limit state ct. jdxn. where necessary to effectuate fed’l laws.

d. First Judiciary Act of 1789 never vested FCTs w/entire “judicial power” (Historical argument)

B. Congressional Regulation of Lower Federal Courts

1. Art. III, § 1: The judicial power of the United States shall be vested in one supreme court and in such inferior courts as C may from time to time ordain and establish.
2. Sheldon v. Sill, 1850 (p. 354)

a. Const. provides what Congress may give, but C under no obligation to create lower fed’l courts or confer full jdxn.

b. Reasons that b/c C has power to create it also has power to control, limit jdxn. etc. 

c. Historically, lower FCTs have never had full power. Pursuant to the Madisonion Compromise, the Judiciary Act of 1789 construed the limits of FCT jdxn. and ltd. it even then, imposing amt. in controversy requirement. 

3. JUSTICE STORY’S counter-argument to Sheldon v. Sill: (const’l requirement for lower FCT jdxn. in some cases) 

a. Art. III, § 2 provides that judicial power “shall extend to  . . . all cases [and] to controversies” thus there must exist some FCT to hear all claims described in Art. III, § 2

b. Focuses on two classes of cases listed in Art. III: Category One “cases arising under the Constitution” (fed’l questions) and Category Two “controversies” involving people. 
c. NB: Judicial power extends to all cases but not to “all” controversies, therefore must be fed’l forum for all fed’l questions. 

d. There are some cases which the state court lacks jdxn. (patents) but are not in SCT’s original jdxn., thus some fed’l questions may never get FCT review.

e. Suggestion that where “cases” are at issue, some fed’l jdxn. must be implied as a necessity b/c of the nature of the claim. 

4. Alternate arguments: once C creates courts, the judicial power fully vests and C cannot limit jdxn.. Never followed and explicitly rejected in Judiciary Act of 1789.

5. External & Internal Limits:

a. Internal limits: those prescribed w/in Art. III, as described in Sheldon
b. External limits: other Constitutional provisions

c. where substantive rights implicated (Bill of Rights/abortion/school prayer)

d. where procedural rights implicated (equal protection violations)

e. Strong argument that where substantive rights are burdened, having only state court jdxn. may not be sufficient; issue of parity. NB: question whether madisonian compromise presupposed parity.

6. Lauf v. Skinner (The Norris-Laguardia Act), p. 364

a. N-L act ltd. ct’s ability to enforce yellow dog K’s and enjoin picketers (pro-Labor statute created to limits pro-ER FCTs)

b. SCT held this limit on lower FCT jdxn. to be permissible and not affecting any DP rights b/c the party still had possibility of fed’l rvw. through SCT rvw. of state court’s decision.

c. NB: N-L plaintiffs did not raise a FQ, merely a diversity issue. So, where no statutory right, not a “category one” case and no fed’l rights implicated.

C. Congressional Regulation of Supreme Court
1. Art. III, § 2: In all cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall be a party, the supreme court shall have original jurisdiction. In all the other cases before mentioned, the supreme court shall have appellate jurisdiction, both as to Law and Fact, with such exceptions, and under such regulations as the Congress shall make.
2. Ex Parte McCardle: “Affirmation of appellate jdxn. implies the negation of all such jdxn. not aff’d.” Thus . . . when C creates act re: jdxn. it is affirmatively granting jdxn., not making exceptions to it. What is not granted does not exist..
3. Art. III appears to give C explicit authority to limit SCT jdxn., but could be external limits such that C cannot violate constitution if limiting jdxn.
4. Limits on C’l ability to limit SCT jdxn.:

a. External limits, e.g. doing away w/all judicial rvw. would violate DPC

b. Internal limits of Art. III
5. Ex Parte McCardle, 1869 (p. 356)

a. SCT held that C has power to completely eliminate SCT’s appellate jdxn. w/respect to habeas proceedings under 1867 Reconstruction Act

b. “affirmation of appellate jdxn. implies the negation of all such jdxn. not affirmed”

c. NB: SCT appears to give C wide authority to limit SCT’s jdxn., but remember that lower fed’l courts still have jdxn. and SCT could review habeas petitions brought under regular habeas statute, just not those related to Reconstruction Act. So, maybe it’s not as big an abdication as it appears.

6. US v. Klein, 1872 

a. C enacts jdxn. stripping legislation re: pardons during Civil War

b. Presumption that C’l acts are valid and const’l. 

c. SCT holds Act unconst’l b/c it violates P’s pardon power, thus SOP issue and an EXTERNAL limit. 

d. Distinguish from Lauf where no external limit found and act upheld.

e. NB: CT less favorable where C enacts legislation as a means to an end.

7. Hart Dialogues/ESSENTIAL ROLE

a. C’s exceptions to SCT appellate jdxn. must not destroy the “essential role” of the SCT (w/in structural terms)
D. Congressional Authority to Withdraw All FCT Jdxn.

1. Sager and Akil Amar

2. Const. requires FCT jdxn. at least for const’l claims. Not to maintain rights of individuals, but to maintain the structural role of the FCTs w/in the 3-branch system.

3. Art. III (internal limits) proscribes the CT’s structural role w/in the const’l framework. Since judicial power is vested in federal cts. it is const’l required that the SCT exist; it is the “essential role” of SCT

4. Molot: arguing that C cannot strip all fed’l jdxn. is strongest when focusing on external limits b/c the limit is “burdening a federal right” and falls under Storey’s category one cases.

E. Congressional Authority to Withdraw All Fed’l & State Jdxn.

1. Once it strips all cts. of jdxn. C really burdening DP (5th A.); a major external limit

2. Battaglia Principle: C must not exercise its power to limit jdxn. in conflict w/other const’l provisions. 
a. In Battaglia, C’s act affected due process rights by prohibiting fed’l workers from obtaining backpay under Portal-to-Portal Act.
b. The Act affected both substantive and procedural rights under 5th A. Denied property (substantive) and access to ct. (procedural).
3. Modern Principle
a. CTs will bend over backwards to find that C did not intend to strip jdxn. where const’l rights are at issue.

b. WHY? To avoid the issue. The SCT doesn’t want to face the const’l dilemma that would arise if a C’l act prohibited any judicial review for const’l questions. The SCT has never held that there is a const’l right to judicial review of const’l questions; it just keeps dodging the issue.

c. CTs requires a heightened showing of C’s intent to deny review” before they will strip jdxn.
4. SUMMARY

a. The SCT has avoided the question of whether an individual has a const’l right to a judicial forum b/c that question is tied up in the question of whether an individual has a const’l right to a remedy.

b. If the SCT finds that there is a const’l right to judicial rvw., then impliedly there will be a right to a remedy (Marbury v. Madison)
c. What happens, then, in cases of SI? Official immunity? Abstention? PQ doctrine? Where P’s are properly before the court and yet the court refuses to hear the case? Or there is a const’l limit on the Ct’s ability to hear the case?
F. Distribution of Powers Among FCTs

1. Lockerty (Price Control Act)

a. P challenged the constitutionality of the Price Control Act (WWII legisl.) when P was prosecuted for violating Act

b. P challenged in US DCT (seeking injunction) even though Act required appeals to go to an emergency ct of appeals which WAS an art. III court..

c. DCT dis’d and SCT upheld b/c the act did not strip all lower FCTs of jdxn. The P appealed in the wrong court.
2. Yakus (Price Control Act)
a. Yakus prosecuted under criminal statutes for violating PCA and defended on grounds that the PCA was unconst’l

b. SCT holds no DP violation, even though P did not choose the forum, b/c the P could have challenged the price before violating it.
3. Falbo (draft)
a. draft dodger could not challenge the validity of the prevailing act w/o going through proper procedures.

4. NB: with these cases courts are reluctant to find DP violations where parties are required to go through admin. process b/c to find otherwise would result in major case load for fed’l docket.

5. Has found DP violations when underlying determinations were not reviewable by an Art. III courts and those determinations could result in a criminal prosecution. (Mendoza-Lopez, an immigration case).
G. Congressional Authority to Delegate to Non-Art. III Tribunals

1. Should C have power to create non-Art. III courts? Why does it matter?
a. Structural Issues/SOP. . . the Const’l framework requires independent FCTs. 

b. If C creates its own judicial system (Art. I courts) then SOP implicated and const’l structure challenged.
2. MODERN DOCTRINE


3. Getting to the Modern Doctrine . . .
4. Crowell: SCT permits non-Art. III courts w/regards to facts so long as FCT reserves review power.

5. Northern Pipeline, 1982 (p. 399)

a. Brennan writes for the plurality and holds Bankruptcy Courts unconst’l; violate SOP by giving Art. III power to non-Art. III ct.

b. Three exceptions to Art. III requirement: military courts, territorial courts and public rights.

c. Public rights exception:

1. based on SI b/c where gov’t gives up its SI it can do so w/whatever limits it chooses.

2. Public right = indiv. v. gov’t

d. Adjunct Theory/Essential Attributes

1. “The functions of the adjunct must be ltd. in such a way that the essential attributes of judicial power are retained in the Art. III court.” What are those essential attributes?

2. Statutory right v. Common Law. CT very suspicious when C tries to limit Art. III jdxn. of const’l/CL right (Category One “cases”). C has power to limit jdxn. for statutorily created rights, but only to extent the limits do not interfere w/Art. III
3. SOR.  Can use adjunct “factfinders” so long as ultimate rvw. by FCT

4. Subject matter. Adjuncts permissible for narrow subj. matter (like b’ruptcy), but not for cases arising out of and related to b’ruptcy.
5. Scope of authority. Adjuncts cannot have enforcement power, ability to issue writs or final j’ments.
e. WHITE DISSENTS

1. Historically, C created non-Art. III courts from the outset

2. Criticizes Brennan as too formalistic; wants a balancing approach: possibility of review v. risk of political overreaching.

3. NB: Balancing almost always favors C delegation to non-art. III ct.

6. CFTC v. Schor: O’Connor writes for majority and adopts a balancing test similar to White’s dissent in Northern Pipeline
7. Schor’s Balancing Test—NO ONE FACTOR IS DETERMINATIVE

a. Essential Attributes (This is Brennan’s Adjunct Theory)

1. SOR for legal rulings? If de novo, then ok

2. SOR for facts? 

3. Ltd. enforcement power
4. Does non-Art. III tribunal have “other powers” i.e. ability to issue writs, or habeas or have jury trials?

b. Nature of the Right

1. Public right?

2. Private right? Private rights are problems, but in Schor O’Connor stressed that no factor was determinative. Also consider waiver, consent to the forum.

c. Congressional Reasons

1. Efficiency

2. Effectiveness

3. Expertise

4. The non-art. III tribunal must have a logical r’ship to the right conferred.

8. External Limit on C’s Ability to Delegate to non-Art. III cts.: JURY TRIALS

a. 7th A. provides const’l right to jury trials for matters at law.

b. The law v. equity distinction is rooted in English system, but largely comes down to the remedy sought. If damages, then law; if injunction, then equity.

c. The problem w/the 7th A. and non-Art. III courts is that some “legal” rights are adjudicated in admin. tribunals, clearly violating 7th A. If the non-Art. III court has the ability to have jury trials, then this goes directly to essential attribute and, under Schor, weighs agst. permitting the non-art. III court to con’t.

d. C has tried to create rights then say the right is equitable, not legal. The CT held that it was the job of the CT to determine the nature of the right; thus, the CT decides. (Curtis v. Loether)

e. If C creates a public right that is legal, non-jury tribunals are permissible b/c, again, C is waiving SI and can do so on its own terms. (Atlas Roofing v. OSHA)

f. So, if public right, then non-Art. III permitted and non-jury permitted.

g. What happens when it isn’t  a public right? Granfinanciera.

9. Granfinanciera v. Nordberg (p. 434)
1. Redefined public right!  No longer b/w gov’t and indiv.; can be suit b/w two private individuals.

2. “The crucial question is whether C has created a seemingly private right that is so closely integrated into a public regulatory scheme as to be a matter appropriate for agency resolution w/ltd. involvement by the Art. III judiciary.”
3. No decision on issue of juries in non-Art. III tribunals. Merely remands to DCT to decide whether a bankruptcy court had the power to have a jury trial. Still no decision on this issue.

H. Federal Authority and State Court Jurisdiction
1. Presumption of concurrent state court jdxn. unless C affirmatively strips jdxn. under the N & P clause.

2. UNLESS: (Tafflin v. Levitt)

a. expressly stripped

b. implied through leg. history (LH)

c. incompatible with the intent of the legislation (focus on need for uniformity, parity b/w state & fed’l ct., FCT expertise)

3. NB: Scalia’s dissent in Tafflin

a. would require express stripping of state ct. jdxn. b/c  . . .

b. he believes that under the Supremacy Cl. and the Madisonian Compromise, there is one body of law to be universally applied

c. stripping the states of the ability to hear certain claims affects state sovereignty thus

d. should only be done when states have consented, e.g. through passing a law in Congress through bicameralism

4. Tennessee v. Davis, 1880 (p. 455)

a. IRS official indicted for murder in state court seeks to remove under fed’l statute providing removal where officer acted under his authority and charged in civil or criminal suit.

b. CT permitted removal b/c C acted w/in its authority in providing for removal. 

c. Source of authority? N & P clause. C has the power (acceded by states when ratifying constitution) to make all laws N & P for carrying out its business. 

d. Even though this is a fed’l defense, “a case consists of the right of one party as well as the right of the other.” Here the defense arose under fed’l law and requires the disposition of fed’l law. Hearing the case in a fed’l forum is cons’tly granted under N&P.

5. State court cannot refuse to hear fed. cl. arising under fed.’l law (Testa v. Katt)
6. UNLESS the state has a VALID EXCUSE (p. 473):

a. state cannot refuse to hear a claim merely b/c it is inconsistent w/state law

b. states can decline to hear a case based on neutral administrative rules applied the same way to state and federal claims.

7. Procedure and Substance for Federal Claims in State Court (479-89)

a. Federal standards apply in state courts where the rule at issue affects the P’s substantive rights, not merely procedural rights. (Dice v. Akron, Canton & Youngstown, 1952)

b. Issue here is whether the state rule affects the P’s substantive or procedural rights.

8. NOW( Look at the state rule

a. Does it discriminate agst. fed’l law? If yes, then no good under Testa. 

b. If no, then apply second test. Does the procedural difference affect the P’s substantive right or fly in the face of C’l intent?
III. FEDERAL COMMON LAW

A. Swift to Erie 
1. RDA: “the laws of the several states, except where the Constitution or Acts of Congress otherwise provide or require, shall be regarded as rules of decision  . . . in cases where they apply.”

2. From Swift to Erie, the definition of “law” changed. Swift defined “law” w/in RDA as statutes rather than statutes and common law. Erie expanded the def’n to include both statutes and CL.

3. Erie expressly held there is no such thing as FCL. BUT . . .

4. The effect of this shift was to refocus jurisprudence.  Concedes that judges actually make law and the power to do so originates from the Constitution (since the CT must “say what the law is” by interpreting the constitution) and specifically from the 10th A.  What is not delegated to the courts is left to the states, but since some things are delegated to the courts they must have some way to interpret and define the law.

5. Difficult issue is determining when the CT is merely interpreting the statute and filling in the gaps and when the CT is making fed’l CL. Either way, however, C may subsequently override it. Not true when C is trying to override FCL w/respect to the constitution.

6. Federal Common Law: legally binding fed’l law made by FCTs in absence of directly controlling Constitutional or statutory provisions.

7. SOP and Federalism issues:

a. SOP: where CT fashions substantive law it is encroaching on the power of C to make laws, define rights

b. Fed’lism: making FCL displaces state law

B. Defining Primary Obligations

1. Generally, the courts have consistently held there is no such thing as “federal common law” but, in practice, the CT has created FCL to deal with certain areas:

a. protecting “uniquely federal interests” (gov’t and K’s, torts, property)

b. fulfilling Congressional intent where statute leaves gaps

2. No fed’l CL crimes. (Hudson & Coolidge).

3. For civil actions, a two-part test:

a. Is the interest sufficiently important such that FCL is warranted?

b. If so, what is the content of FCL? Should state law be incorporated as part of FCL?

4. How do you determine if the interest is uniquely fed’l? Clearfield Trust
a. Where fed’l gov’t doing fed’l bsns., governed by fed’l law b/c to hold it liable under state law would lead to massive inconsistency.

b. If FQ exists and no fed’l act provides guidance, it is up to the CT to fashion the law.  Then the question is how . . .

5. What is the content of FCL? Bd. of County Commissioners
a. Where statute does not expressly provide substantive law implies that C left issue for CT to decide.  

b. FCT may, at its discretion, consider state law, but may also fashion FCL/gap-fillers. 

c. Thus, FCTs are not required to apply a uniform “federal law” in all litigation involving the fed. gov’t.
6. When do FCTs create FCL & when do they incorporate state law? Kimbell Foods, 1979 (p. 764). Consider:
a. The need for uniform, universally applied laws. Most often in comm’l txns., K’s w/fed gov’t that should be similarly interpreted at all times.

b. Would applying state law frustrate the purpose of the fed’l program?

c. Practical effect of applying a fed’l rule to bsns. r’ships predicated on state law.

d. Kimbell Foods is an important case b/c it does not question FCT’s competence to create FCL, but leaves it to FCT’s discretion as to whether or not to do so in that particular case.

7. Boyle v. United Technologies, 1999

a. gov’t K’or defense for state law tort claims

b. FCL: “a few areas involving uniquely fed’l interests so committed by the Const. & law of the US to fed’l control that state law is pre-empted & replaced by FCL”

c. CT’s Competence: Is there a uniquely federal interest?
1. is gov’t obligated under K?

2. Is gov’t official civilly liable?

3. Scalia says neither applies directly, but combines them to hold that the instant case provides a uniquely federal interest

d. CTs Discretion: does state law pose a significant conflict w/fed’l policy or interest? Conflict does not have to be actually significant.

8. Authority for FCL stems from:

a. federal interests (Boyle, WDAY).

1. WDAY: a FCL immunity defense applied b/c the private D was forced to abide by fed’l regs. and in so doing violated state libel laws (“significant conflict”)

2. Immunity applies b/c fed’l interest in regs. outweighs state interest in libel laws. 

3. NB: P had another party to sue here: the libeler. Not left w/o a remedy, just w/o a deep pocket.

b. grant of jdxn. Lincoln Mills
9. Textile Workers v. Lincoln Mills, 1957

a. CT recognized an implied cause of action from grant of jdxn. to effectuate C’l intent
b. In Lincoln Mills § 301 of the Taft-Hartley Act provided that claims could be brought in FCT but did not provide substantive provisions.

c. SCT held that it would defeat purpose of legislation to bring labor claims in FCT only to have non-uniform state law applied.

d. NB: There was a fed’l statute on point AND a specific grant of jdxn. RARE that SCT infers right to create FCL from mere grant of jdxn. Only time CT implied FCL from statutory grant of jdxn; other two examples from constitution: admiralty and litigation b/w states (orig. jdxn. in SCT so has to create some governing law).

10. Moragne, 1970

a. WD action b/w private parties for death at high seas

b. Inconsistency developed b/w state stds. and fed’l statutory stds. due to COURT implying a strict liability regime under fed’l statutes.

c. The CT felt free to do this b/c it was operating under fed’l grant of statutory authority and working in constitutionally granted jdxn. of admiralty. So . . . CT applied FCL instead of state law and implied authority from grant of jdxn.

11. NB: for suits b/w private parties, FCL will only be applied if it is deemed to preempt state law, illustrated by state law frustrating purpose of C; clear C’l intent to displace state law; state law imposes obligations mutually exclusive w/fed’l law.

C. Enforcing Primary Obligations
1. Only two constitutionally prescribed remedies: takings and habeas, so money damages, injunctions, etc. are implied.

2. Implied remedies from statutory violations where statute does not expressly provide remedy (Cannon v. Univ. of Chicago)

a. Was the statute created for a special class?

1. look at the statutory lang. In Cannon, the statute focused on the rights of the individuals (no person shall be denied) as opposed to  the obligations of the regulated organizations.

2. Add’l provisions? Title IX provides atty’s fees provision, suggesting someone other than the gov’t would be going after schools.

b. Legislative intent? To create or deny?

1. “Not necessary to show an intent to create a private cause of action BUT an explicit purpose to deny . . . would be controlling”

2. Very pro-P interpretation

c. Would creating a remedy be consistent w/purpose of the statute?

d. Is this an area of law typically left to the states?

3. NB: AFTER CANNON, CT ALMOST NEVER CREATES IMPLIED REMEDIES FOR STATUTORY VIOLATIONS. IF IT DOES LOOKS ONLY AT LEGISLATIVE INTENT AND STATUTE

4. Implied remedies from Constitutional violations (Ward v. Love County)

a. Constitution only provides for remedies in two places: takings (5th) and habeas (Suspension Clause)

b. Taxpayer suits/EP Violations. SCT says that states must supply some remedy, either prospective or retroactive. If the state requires payment w/post-deprivation hearing, it MUST provide opportunity to get refund of overpaid taxes, otherwise DP violation.

c. Should remedy be applied retroactively? Structural argument says maybe not. Perhaps there is no “remedy” for violations of individual rights; the remedies are to maintain const’l structure, not vindicate individuals.

d. Current state of the law: retroactive and prospective relief for const’l violations (Harper v. VA Dept. of Taxation, 1993)

D. BIVENS ACTIONS

1. Implied remedy (money damages) for constitutional violations by federal officers
a. NB: injunctive relief available for violations by fed’l officers under Larson
b. NB: even if Bivens action may be brought, still have to apply immunity doctrines
2. Fed’l claim or state?

a. acts by public officials different in nature and kind; need a remedy. 

b. The purpose of the bill of rights is to protect individuals from gov’t, not courts, so proper forum for seeking interpretation of constitution is CT, not Congress.

c. NO REDRESS in criminal context b/c the party was innocent and no charges brought. IT’S DAMAGES OR NOTHING (Harlan, concurring)

d. State rights may not be coextensive w/fed’l

3. Once fed’l law violated, what is the appropriate remedy?

a. $$ damages appropriate as a deterrent

b. Historically, FCTs have always created remedies

c. No C’l intent to deny

d. EXCEPTIONS: 

1. any “special factors counseling hesitation”? 

2. C’ly provided alternative remedy intended to be a substitute for recovery that is equally effective (Carlson v. Green)? 

4. Special factors?

a. The existence of an alternative remedy suggests C weighed in

b. Act in place that limits remedy in certain situations. 

c. Davis v. Passman, Congressional EE could recover for e’ment discrimination despite exemption of fed’l Ees under civil rights act. Not enough of a special factor to limit remedy

5. What is adequate alternative remedy?

a. Carlson v. Green, Bush v. Lucas, Schweiker v. Chilicky
b. Generally, in the face of statutorily prescribed regimes for recovery, CT has been unwilling to extend beyond what C provided, even where the remedy does not make the party whole. Why? SOP issues. Once C has spoken on the issue it is not the place of the CT to replace C’s j’ment w/its own.

c. Factors to consider:

1. deterrence factor

2. availability of punitive damages

3. access to jury trials

4. ltd. applicability of alternative remedy

d. Carlson v. Green: Claim available under FTCA for death of inmate due to poor medical care. SCT held that FTCA did not foreclose Bivens actions b/c the FTCA did not provide as adequate a remedy.

e. Bush v. Lucas: alternative remedy addressed all the issues brought up in Carlson. Foreclosed Bivens.

f. Schweiker v. Chilicky: Existence of remedial scheme is a special factor; procedural safeguards not as elaborate SO

g. NB: the alternative remedy must no longer be “intended to be an adequate substitute.” Now, the mere existence of an alternative regime is a “special factor” counseling hesitation which precludes Bivens actions.

h. In military cases, SCT refuses to get involved even where the existing remedy is NOT adequate AT ALL. 

IV. SUITS AGAINST THE GOVERNMENT & SOVEREIGN IMMUNITY

A. Suits Against the Federal Government through OFFICIALS

1. Can’t sue the gov’t but can sue the official (US v. Lee)

a. No suits against the fed’l gov’t b/c of SI, but legal fiction exists that suing the gov’t official is not suing the gov’t b/c once the official acts outside his authority, then no longer part of the gov’t. 

b. Must create the legal fiction b/c consent to suit can only come from C and, if suit brought agst. executive branch official, unable to consent.

c. Only problem here is that if the off’l is not part of the gov’t (to get around SI) then individual is not bound by the const. and P has no basis for a claim.
d. NB: party of record rule does not apply (In re Ayers). Can’t get around SI through well-pleaded complaint. If US has interest in case, then suit agst. the gov’t and barred by SI.
2. Bases for suits against officials?

a. tort violations, e.g. trespass (US v. Lee)

b. NOT K’s. Gov’t official negotiates on behalf of gov’t; not personally liable for gov’ts breach. (Larson v. Domestic & Foreign Corp.). 
c. Statuory/Const’l Violations.  Officials can be enjoined (Ex Parte Young).
3. Remedies?

a. CT often focuses on the remedy requested.

b. Where seeking specific performance (as in Larson) CT is less likely to grant relief.
c. CT will entertain suits to enjoin officials from engaging in activity that is a common law tort.

4. Lee/Larson/Malone
a. Lee appeared to give broad authority to indiv’ls to bring suit to eject gov’t from property (trespass).

b. Larson ltd. Lee, holding that is was merely a case about taking w/o just compensation and not really conferring authority to eject gov’t.

c. Malone: SI barred claim to eject gov’t re: title dispute.

d. NOW: can bring suits agst. gov’t officials for injunctive relief ONLY where const’l violations or acting outside authority.

B. Suits Against the Federal Government through STATUTES

1. Tucker Act

a. suits agst. the gov’t for K claims; usually gov’t K’s, tax cases, patent infringement

b. if claim is >10K, then exclusively in Fed’l Ct. of Claims

c. if claim is <10K, then concurrent jdxn. w/F. Ct. of Cl. and DCT

d. LIMIT: remedy must be in K or constitution (takings) or statute. 

2. FTCA

a. Torts committed by gov’t; does not cover intentional torts except for law enforcement officers.

b. Money damages available

c. Suit in DCT

d. LIMIT: Discretionary Function Exception. Where off’l acting w/in his/her discretion, no suit.

e. Look at specific cases to determine when discretionary function exception exists.

3. APA §702
a. waiver for claims of injunctive relief agst. AGENCIES

b. Suit in DCT
c. LIMIT: only provides remedy where other statutes do not preclude damages.
C. Suits Against States

1. ISSUE: does state SI exist? If so, is it const’ly based or derived from CL?

2. 11th A: The Judicial Power of the US shall not be construed to extend to any suit in law or equity,  . . . against one of the united states by Citizens of another state.
3. Background:
a. no mention of state SI in Constitution

b. Chisolm v. GA held that citizens of one state could sue another state as expressly permitted in Art. III.

c. C immediately enacted 11th A., but text only seems to apply SI to suits agst. states based on diversity.
d. Hans v. LA: the 11th A. restores SI to pre-Chisolm state, which the Hans court says is a total bar to suits agst. states, not just diversity. Art. III’s mention of suits b/w states and citizens is merely talking about suits where the state consents or where state brings criminal prosecution.
4. Differing views of SI:
a. Literal ( text of 11th A. says only citizens/states. (Not accepted.)

b. Purposivist ( If 11th A. enacted to undo Chisolm, what was the state of the law before Chisolm?  Under 10th A., that which was not given up by states was retained by them. Nowhere do states consent to suit or give up SI, so it must be retained by them.
c. Counter argument: In ratifying the Constitution states gave up immunity (for FQ definitely, possibly diversity) b/c the Const would have little impact if there was no way to maintain state’s adherence to fed’l law.
5. Abrogation under 14th A., § 5

a. The 14th A. expressly amended 11th A. and applied bill of rights to states & created FQ jdxn. for suits BY CITIZENS.

b. Gave FCTs power over claims agst. states to maintain const’l rights.

c. BUT . . . CT has narrowly interpreted claims under 14th A., § 5, requiring that right protected is one specifically enumerated in 14th A.

6. Abrogation of CL immunity:

a. if state SI is based on CL—not Constitution—then C has ability to abrogate.

b. This makes sense since C must make clear s’ment that it is abrogating and, based on theory of elected body, states are agreeing to suit through their representatives.

c. Followed for a  while, but after Alden not certain.

7. Diversity Theory (Brennan)

a. 11th A. only gave states SI in diversity situations. FQ jdxn. is in place.

b. In ratifying Const. states agreed to 10th/Supremacy cl., therefore they cannot be immune from suits to keep them in check.

D. Suits Against State Officers
1. Suits agst. state officials for injunctive relief permitted under Ex Parte Young.

a. Ct. assumes there is a remedy for const’l violations by state officials (even before Bivens). WHY? Nature of remedy.

b. Remedy sought is equitable. CTs have always felt it w/in their power to create equitable remedies.

c. NB: always consider whether there is an adequate remedy at law. In Young, the P’s had no remedy at law b/c once they were prosecuted they could not recover damages b/c precluded by 11th A.

2. Suits agst. officials for prospective $$ relief permitted under Young b/c it brings states into compliance. (Edelman v. Jordan)

3. Edelman v. Jordan, 1974 (p. 1066)
a. Facts: SSDI case. P’s sue state official for injunction and $$ damages.

b. Prospective $$ damages permissible b/c the costs are coming into compliance w/fed’l law. (Addresses the STRUCTURAL importance of Constition, not remedy for individual rights)

c. Retrospective relief NOT permissible b/c it is compensation for damages incurred and will come out of state treasury.

d. WHAT ABOUT CONSENT/WAIVER? Majority holds that states can consent to suit, but that the consent must be explicit. Merely taking part in a fed’l program is not waiver unless the language of the act is clear.

4. Seminole Tribe: Abrogation 

a. C cannot abrogate state SI unless pursuant to 14th A., § 5.  No other const’l provision gives C the authority (including Commerce Clause).

b. State SI is const’ly required therefore C cannot abrogate absent an amendment. 

c. Real limit is Art. III b/c C cannot extend jdxn. beyond that in Art. III (Marbury). 

d. Problem: if SI is really a const’l limit, then how can states ever be in fed’l court? Even if it consents? 

e. SOUTER’S DISSENT: SI is not const’l. 

1. Would prefer to hold that SI does not exist at all, but doesn’t want to have to overrule Hans since Rehnquist overruled Union Gas re: Commerce Cl. abrogation power.

2. Creates hybrid: SI is CL (a la Hans) therefore C may abrogate as it chooses.

3. The only thing the 11th A. does is limit diversity cases. 

5. Seminole Tribe: State Official Immunity
a. C created a detailed procedure for appealing state’s inaction.

b. Where C creates a detailed scheme, it is inconsistent w/the doctrines of equitable relief followed in Young to give declaratory relief.

c. DISSENT: The remedy provided by C was actually trying to codify Young not replace it. 

d. NB: for claims of const’l violations, Seminole Tribe does not affect availability of injunctive relief. Young still controls. BUT . . .

e. NB: for claims of statutory violations, CT will only tentatively imply remedies; more like Cannon v. Univ. of Chicago.

6. INSERT CHART FROM NOTES
7. Alden v. Maine
a. C cannot abrogate state SI under its Art. I powers w/o consent from state NOR may it abrogate state SI in state courts.

b. Kennedy writes for majority and says that SI is CL, retained by states through 10th A. SO( if CL, then can’t C abrogate??

c. Majority holds that states must still follow fed’l law out of their “good will” and Supremacy Clause. US Gov’t can still bring suits if necessary.

E. Official Immunity
1. Qualified Immunity v. Absolute Immunity (Harlow v. Fitzgerald)

a. QI: balances indiv’l rights w/official’s ability to make difficult decisions

b. QI: applies only to discretionary functions, not ministerial duties.

c. AI: total immunity when decisions should not be questioned by CTs.

d. AI: case dis’d at 12(b)(6) stage.

2. Test for QI for gov’t officials:

a. Did the act in question violate clearly established law?
b. Then the problem is: what is “clearly established law”?

c. The issue here is whether the case can be disposed of early enough to avoid needless discovery, essentially making immunity useless. 

d. Under this std., will have discovery as to what the conduct at issue is and then decide whether its clearly est. law, but this is a factual determination which could be made by a judge. Having a subjective element (know or should have known) would always get past SJ b/c intent is a factual issue.

3. NB: OFFICIAL IMMUNITY HAS BEEN APPLIED TO FED’L OFFICIALS IN BIVENS ACTIONS AND TO STATE OFFICIALS IN § 1983 ACTIONS
4. Debate over whether to apply immunity in § 1983 actions. The argument is that fed’l law governs § 1983 actions, therefore any C’l abrogation must be clear. However, not really possible since in 1870s C did not foresee the d’ment of §1983 case law. 

V. JUDICIAL FEDERALISM/ABSTENTION DOCTRINES

A. Background

1. Dual-court system in US implicates both fed’lism and SOP issues. Fed’lism concerns how FCTs deal with matters which could have been brought in state courts (diversity) and with those that are already pending there yet have fed’l issues (FQ). 

2. SOP implied where C specifically creates legislation to address a right, yet CT refuses to hear the case, thus not effectuating C’l intent.
3. Kline v. Burke Construction Co., 1922
a. No injunction of state ct. proceedings where in personam. If in rem, then first ct. gets to keep it.

b. Pre-“amended” Anti-Injunction Act case. Reads All Writs Act in tandem w/existing Anti-Inj. Act. 

B. Statutory Limitations

1. Anti-Injunction Act: A court of the US may not grant an injunction to stay proceedings in a State court except as expressly authorized by Act of Congress, or where necessary in aids of its jdxn., or to protect or effecutate its j’ments.
2. Atlantic Coast RR v. BLE:Narrowly construes A-IA; should be given its plain meaning and only 3 exceptions apply:

a. expressly authorized by statute (§ 1983)

b. necessary in aid of jdxn. (removal and in rem)
c. protect j’ments (relitigation exceptions; where state court is not given preclusive effect)
3. Mitchum v. Foster: §1983 expressly authorized to issue injunctions

a. fed’l law does not need express reference to Anti-Inj. Act

b. fed’l law does not need to grant express authority to issue injunction of state proceedings

c. fed’l law must create a “specific and uniquely federal right or remedy” that is enforceable in equity and purpose would be frustrated if FCT could not enjoin state court.

C. Judicially-Developed Limitations
1. SUMMARY

a. Pullman Abstention: P challenges state action in which resolution of unsettled state law would eliminate need to decide fed’l Constitutional issue. Avoid “needless friction.” FCT retains jdxn.

b. Burford Abstention: FCT abstains where complex state administrative procedures to ensure uniform state policy.  FCT dismisses; NO jdxn. 

c. Thibodaux Abstention: Diversity & no/FQ and unclear state law. As a general rule, abstention does not apply but can apply if state law is crucial to public policy and the issue is truly novel.
d. Abstention of State Const’l Questions: Only where the challenged statute/const’l provision is part of an integrated scheme of const’l provisions, regs, statutes. (Harris Co. v. Moore).

e. Equitable Abstention (Younger): CT cannot enjoin proceedings in any state court. Our Federalism: equity & comity.

2. Pullman Abstention (FQ jdxn.)

a. Pullman conductors/porters in TX. TX state law requires conductor at all time to avoid Afr.-Am. porters from being alone on train.

b. RR brings challenge to state law. NB: there is no pending state law claim, so A-IA and Younger are not implicated.

c. Elements of Pullman Abstention:

1. Unclear state law

2. Resolution of state law issue eliminates Fed’l Const’l issue

3. Getting to Const’l question creates “needless friction” w/state cts.

4. Const’l question is “sensitive area of social policy.”

d. FCT retains jdxn. Once state ct. decides state law question, can go back to FCT.

e. NB: Mechanics issue. If FCT abstains, parties must refile in state ct. IF party says only address state law claims (as in England) FCT can take jdxn. once state law issues addressed. IF they refile & bring all claims, including fed’l, then state court hears entire claim and must go all the way through state SCT & hope for cert., otherwise no FCT can hear.

f. NB: §1983 claims. Can be an exception to A-IA, but can still decide to abstain based on Pullman. Only way Pullman would not apply is if there is no possibly narrowing construction of state law.

3. Burford Abstention (FQ & Diversity)

a. P sought to enjoin TX RR commission from granting Burford permit to drill new oil wells.

b. Jdxn. based on FQ and diversity.

c. Elements of Burford Abstention:

1. Substantive area of regulation where uniformity important. The TX oil wells are a unique example b/c it is like a milkshake w/10 straws( all the oil comes from one place.

2. Procedural administrative scheme already in place. So here all the claims had to be heard in Harris Co. cts.

d. What is a sufficiently detailed administrative scheme?

1. Legislature delegated power to some court to hear claims

2. Administrative scheme in place

3. A specialized court (w/expertise) makes determination

e. NB: TOTALLY DISMISSES CASE. RETAINS NO JDXN.
4. Thibodaux Abstention (Diversity and unclear state law)

a. As a general rule, FCTs cannot refuse to reach state law issues, even where complex, in diversity cases. This is the whole point of diversity. (Meredith)

b. Thibodaux is an exception to the general rule.

c. FCT abstained from determining state law issue re: eminent domain b/c it req’d making decision about which entity w/in the state had the authority to use eminent domain. This gets to state sovereignty, where FCT wants to avoid.

d. Contrast w/Mashuda. SCT heard cases same day and ruled in Mashuda, also an emin. domain case, b/c merely applying fact to law, not making state sovereignty decisions.

5. The Younger Doctrine

a. Facts: Harris arrested for violating Anti-Syndicalism statute. Brings § 1983 claim in FCT based on violation of 1st A. rights. Other parties try to join, but have no standing.

b. Holding: If pending state criminal proceeding, FCT cannot enjoin.

c. EXCEPTIONS: bad faith and/or harassment.

d. NB: Younger Abstention applies even where the state court is deciding a fed’l constitutional question. Contrast w/Pullman where abstention b/c of unclear state law.

e. SCT’s rationale: Equity and Comity.

1. Equitable remedies only available where no remedy at law. Here, P’s rights will be addressed during state crim’l proceeding based on supremacy clause.

2. Comity/Our Federalism: FCTs should not interfere w/state cts. when they have oppty. to hear the case.

f. NB: Mechanics issue. Once Fed’l claim dis’d in FCT and ruled on in state court, issue preclusion kicks in and the issue will never be heard in FCT.

g. Contrast w/Ex Parte Young. In Young the P’s would never have day in court b/c penalty of being arrested so high. In Younger, P’s already in court and can bring challenges as defenses.

h. What about DJ instead of injunction? Samuels v. Mackells says they are the same thing for purposes of equitable relief b/c only way to enforce DJ is through injunction, which puts you right back to Younger.

6. Steffel v. Thompson
a. Facts: P not arrested (but friend was) for giving out anti-war pamphlets at local mall.

b. HOLDING: If no pending state proceeding, FCT will hear case and issue DJ.

c. Standing: unlike the parties in Younger who wanted to join the suit for fear of prosecution and CT ruled no standing, the P here knows that if he con’t his conduct he will be arrested b/c his friend actually was.

d. Difference in relief. 

1. DJ is less intrusive than PI b/c DJ only limits state from prosecuting one person and allows state to cure the statute through narrowing construction.

2. P prefers DJ. P must always have standing, but does not need to prove irreparable harm as in PI.

e. Rehnquist v. White

1. R says DJ has no res judicata effect. If state ct. obeys its b/c of stare decisis, not RJ.

2. W says that is crazy. FCT can always enjoin state ct. proceedings under A-IA’s relitigation exception.

f. NB: The strongest case for FCT injunction is when conduct at issue is ongoing, continuing where there is possibility of future prosecution. Not as big a deal for one time violation if the party isn’t being prosecuted already.

g. NB: sometimes FCT will order injunction from the outset when there appears to be a pattern of arrests. (Wooley v. Maynard, live free or die)

7. Hicks v. Miranda
a. Deep Throat case

b. Two holdings: 1) timing; 2) r’ship b/w parties based on Younger
c. HOLDING: even if P brings claim in FCT, if state files crim’l proceedings before any proceedings of substance on the merits in the FCT action, FCT must dismiss under Younger.

d. Problem? Encourages prosecutors to do reverse removal: take it from FCT to state court simply by filing action.

e. What are “proceedings of substance”? Unclear, but Hicks when through TRO and apparently that wasn’t enough. Hard to tell what is.

8. Doran v. Salem Inn
a. Topless bars

b. 3 plaintiffs here, all owners of topless bars. Bring suit in FCT for DJ that state law is unconst’l. 

c. 1 owner con’t to operate bar & is arrested. Younger applies.

d. Other 2 do not and bring claim under Steffel. 

e. First off the SCT distinguishes these pltfs. from those in Hicks. They  are not so intertwined as to be the same party, thus no preclusion under Younger there.

f. 2 pltfs. get DJ/PI. Other P cannot get DJ/PI for past act (Younger) , but could petition court for PI agst. prosecution for future conduct under (Cline v. Frank Dairy)

9. SUMMARY:

a. Younger: pending state prosecution, no injunction.

b. Steffel: no pending prosecution, DJ

c. Hicks: no pending prosecution, but then pros., must dismiss unless “proceedings of substance”

d. Doran: DJ and PI issued where threat of future pros. could result in irreparable harm. 

Is the hearing before a non-Art. III court? If YES, proceed  . . .


Does the case fall into one of the three historical exceptions or adjunct theory?


military courts


territorial courts


public rights exception


adjunct theory


Does it satisfy three factor test in Schor? NB: None of the factors is determinative.


essential attributes


nature of right at issue (public v. private)


C’s reasons for non-Art. III ct.


Once it is okay under Schor, adjunct or historical exception, THEN DOES IT VIOLATE 7th A. RIGHT TO JURY?


Does it fall under public rights exception? If yes, then okay under Atlas Roofing. 


If it satisfies Schor or adjunct theory, then problem. SCT has not decided the issue.
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