Federal Courts Outline: Siegel, Spring 2007

I. The Judicial Function (Conditions for Judicial Action)

A. The Nature of the Judicial Function

Marbury v. Madison (Justice Marshall)

US 1803

Court: Needs to decide 3 questions:

· (1) Does Marbury have a right to the commission?

· Yes: The President’s choice is made at the time the commission is signed and sealed; at this point the commission becomes his property

· (2) If so, and if it’s been violated, does he have a remedy?

· Where there is a legal right, there is a legal remedy (Relies on English practice, our CL) -- inherent
· Essence of civil liberty exists in right of an individual to claim a remedy to wrongs

· Can Madison, as a high executive official, be issued a mandamus (may be a violation of separation of powers)
·  (3) If so, is that remedy a writ of mandamus?

· In English law, defined as a command from courts to anyone under king, ordering them to do something pertaining to their office and duty
· Mansfield: writ ought to be used where the law has not provided a remedy but there ought to be one
· Marshall adopts this: if right is violated, and legal system hasn’t clearly codified what the remedy is, the judicial remedy of mandamus is always available (every remedy is a judicial one.  If there’s no remedy, they’ll make one up.)
· BUT the law (which gave the Supreme Court original JD for writs of mandamus) is unconstitutional – Supreme Court has only appellate JD for these cases
· It’s emphatically the court’s duty is to say what the law is

· Marshall: since it is the court’s job to decide questions under the Constitution, it must “of necessity expound and interpret that rule.”

· The job of the court is to decide cases and controversies; not to uphold the Constitution, etc.

Notes:

· Important Points:
· Court can only decide cases or controversies; once it is deciding, the court is authorized to do everything necessary to decide the case (involved passing on Qs of law, interpreting the Constitution, etc.)
· Nature of government: inherent (legal right, legal remedy)
· Separations of powers:
· English Common Law
· Even though in theory the king is immune for suit, in practice the king always grants permission
· American law: take out the middle man, and make it ok to sue the gov’t officials
· Constitution replaces the middle man, OR
· You can only sue if you have permission, and here there isn’t permission

· Difference between American and English system:

· (1) Monarchy v. Democracy

· We elect our “king” = should be less necessary for us to sue (have another check), but:

· Seems more likely that we could sue because leader is not “divine”

· (2) Separation of powers (US) v. None (UK)

· Provides more checks on power for us

· Bickle’s article: Marshall’s question is the wrong question:

· The real one is, “Who decides whether a statute violates the Constitution?”

· Thinks institutionally speaking, judiciary is better positioned to make this decision because Congress is always under pressure to do unconstitutional things

POLICY: Courts issuing orders to high government officials:
	Good
	Bad

	· Remedy to fix a problem, enforce the order
· Here, Marbury could get his commission

· Government officials can be held accountable
	· There may be a conflict between branches of power
· Some say this allows the judges to encroach on executive decision
· But this is incorrect – it just allows judges to fill in where there is no law

· Who holds judges accountable?  They’re not elected


Hypo: President sending troops to war: could court say, “this violates the constitution”?

· Not necessary to get involved: they’re intending to protect the legislature, but the legislature has all the tools they need to remedy the situation themselves
· BUT the constitution is also meant to protect the people, not just the Congress
· Military Commissions Act: no port shall issue a writ of habeas corpus if someone who the US is holding and has determined is an enemy combatant, limited to aliens
· Seems straightforward to say that if the executive is violating the law, the courts should stop it, but huge issues hang on questions of law
B. Initial Implications of the “Private Rights” -  “Public Rights” Dichotomy

1. Retroactivity in Judicial Decision Making

Harper v. Virginia Dep’t of Taxation

US 1993
· Facts: VA exempted retirement benefits of state employees from tax, but not of federal employees, then repealed all state employee exemptions.  Federal employees brought suit for refund of taxes; Ct. of App. held that S. Court ruling should only apply prospectively
· Court: 

· All new rules in Crim Pro must be applied retroactively pending on direct review

· Now, all civil decisions to be applied retroactively as well (overrule Chevron)

· Pure prospectivity or selective prospectivity
· “Selective” (applying it here, but not to other cases) = forbidden
· Not a judicial function (more like legislature to pass rules for the future only)

· Role of the judiciary is to decide a case, not future cases

· Equal protection: Unfair that the case that got here first would get one rule and others wouldn’t have the rule applied

· “Pure” (applying this to future cases (not this one or other pending ones))

· This would defeat the purpose of bringing the suit in the first place

· Would fix EP problem, but still legislative-like function

Notes:

· The Private Rights” view v. “The Public Rights” view 

· The Private Rights” view of the federal courts: 

· Courts are only to decide on cases

· “The Public Rights” view: 

· Court has a vital role to uphold the constitution, keep the executive branch honest (1960s, 1970s)

· People try to use the courts as an instrument of societal reform

2. The Supreme Court’s Certiorari Power

Supreme Court Rule 10:

“Review of a writ of certiorari is not a matter of right, but of judicial discretion.  A petition for a writ of certiorari will be granted only for compelling reasons, including: Court of Appeals split; state supreme court split; state court or Appeals Court has decided important federal question that should be decided by the Supreme Court; and rarely when asserted error consists of erroneous fact findings of application of law.”

· More consistent with a “public view”: Court gets to decide if it’s important; this is not deciding on case-by-case basis

· If it was only by case (private view), who cares if it’s an important case?

3. Constitutional Interpretations Outside the Courts

Cooper v. Aaron

US 1958

· Once the Court lays down the law, that is the law

· Public rights view: One of the vital roles in society is to ensure the government behaves lawfully, and once something is laid down, that applies to all other cases
Hypo: Court in case #1 declares throwing enemy combatant in jail unconstitutional.  If there’s another person, what can the President do?

· Jackson: just as much the province of the other branches as it is the Court’s decision to say what the law is as each person understands it (Private rights view)

· Lincoln: all branches take an oath to protect the Constitution.  Court’s decisions are simply limited to a certain case

· We have to do with the first what the court says, but that ruling was limited to that case (Private rights view)

Notes:

· Mostly, courts take private rights view

· Throughout the 20th century, people have tried to use them for societal review, but they must find proper vehicle or case to bring it to court

II. Justiciability

A. Advisory Opinions

Correspondence of the Justices 

· Jefferson to C.J. John Jay, 1793

· Jefferson asks on behalf of President whether they may issue their advice to the public on what to do in War in Europe

· Letter from C.J. Jay to President Washington

· Can’t give advisory opinions because:
· Three branches intended to be checks on each other
· Court of last resort – may decide questions of law if they come up in cases, but only then. (Private rights view)
· Constitutional grant of power to President to call on heads of departments for opinions seems to be purposely and expressly given to the executive 
Notes:

Advisory Opinions: Why start with the private rights view, and not the public rights view?

· Instrumental answer: 
· Answer could change once court hears all the facts
· Beneficial for the judges to have all the arguments in front of them (could appt. counsel to argue each side, but doctrinal reasons keep us from doing this)
· “Council of revision’ argument: proposal that after Congress passed a bill, it would go to counsel which could reject the bill, later became the veto power
· It’s rejection is evidence that no one wanted courts to issue advisory opinions
· BUT this may not be a good point; Council of Revision could reject for any reason, whereas the Court must reject for Constitutional reasons only
· Doctrinal answer: the Constitution says this is required (Case or controversy requirement)
· Opinions clause
· Inherent in the nature of judicial power is not to issue advisory opinions
· IS this true? The courts of other countries can do it (McNaughten’s Case):
M’Naughten’s Case (Eng. Rep. 1843)

· Facts:

· M indicted for murder of D; M plead not guilty by reason of insanity
· House of Lords asked for an advisory opinion on the law 
· Court:
· Judge Maule had 3 reservations about answering:
· Didn’t rise out of case or controversy
· Hadn’t heard counsels’ arguments, felt there might be even more questions raised in argument
· Answers by judges might embarrass the administration of justice when cited in criminal trials
· Lord Brougham, Campbell, Cottenham, et al: Not having heard arguments by counsel is unfortunate, but asking abstract questions may be necessary and is proper; This is not “mere speculation” – very important

Notes:

· English judges can issue advisory opinions, as can judges in Canada, Germany, ICJ and some US states (MA, FL)
· Declaratory Judgment NOT an advisory opinion: Declaratory Judgment Act (28 USC 2201)
POLICY: Advisory Opinions

	Good
	Bad

	· Efficient
	· Unfair


B. Finality of Judicial Rulings

Hayburn’s Case (US 1792)

· Facts: Congress passed an act regarding the invalidation of pensions; court was to hear pass on proof of entitlement.  If Sec of War found there to be a mistake, he could disregard the court’s ruling.  Mandamus case directing PA court to act.

· Court: NY Cir. Court (to President): PA should not proceed:

· 1. This is not a judicial act (more executive)

· 2. Its judgments are subject to control and revision by the legislature  – goes against separation of powers (judicial ruling should always be final and definitive)

Notes:

· How is this an outgrowth of the principle that courts just decide cases?

· Too much mixing of branches

· Part of judiciary’s decision is that it really gets decided

· First time a federal court called a statute unconstitutional

· Hypo: What if a student was denied admission to federally-run university based on race or ethnicity?

· Student would sue, court would issue writ of mandamus (school may not discriminate; would tell them to reconsider the student w/ non-discriminatory standards)

· Is this consistent with the rule of Hayburn’s case?

· Maybe not: School could still refuse to let the student in; still applying discretion as to the court’s decision (court’s decision is not final)

· Yes: Relief is nondiscriminatory consideration, not admission per se

· Court decision definitively decides something, then allows the executive to figure out exactly how to do it
Recent Applications of Hayburn’s case: Extradition requests:

· §3184 vests judges (individuals) with the power to act extrajudicially.  Though courts could not have this power, individuals may so long as:

· Acting as an individual, not as a judge
· Must be optional, judges can volunteer
· Decision by the judiciary, then goes to Sec. Of State, who ultimately decides whether to actually extradite (considers political reasons)
· Sometimes an issue is too delicate to say this, so sometimes Sec. says that the judge got it wrong (government: this is just a diplomatic cover)

· Lo Duca v. US (notes case, 2nd. Cir. 1996)

· Individual judges can act in capacity as extradition commissioners, but not as court
· “Incompatibility Clause”: Member of Congress cannot simultaneously hold another office in another branch
· BUT this doesn’t apply to the Executive or Judicial branches
· How do we know if they’re acting as an individual?

· If the statute uses the word “judge” instead of court, it’s just 
C. Standing to Sue

1. Doctrinal Foundations
Frothingham v. Mellon

US 1923

· Facts: F doesn’t like federal (Maternity Act) as a taxpayer (thinks it is beyond the power of Congress)

· Court: F lacks standing to sue

· Direct injury.  Hers is too general, not enough that there is indefinite suffering, in common with the general public,

· Resources (“unleashing the floodgates”)

· Doesn’t seem to really prevent that many lawsuits 

· Separation of powers argument (would invade province of Congress)

· No branch can control, restrict or restrain the actions of another (OK to do this in the course of a case)

· Strong private-right view
Notes:

· C&C argument: want legislature making the decision to enact the law; instrumental view (adversarial nature helps for court to see both sides)

· This like an advisory opinion: F asking court to decide something before it happens

· Direct injury is required for standing because there must have a personal remedy

· President’s can be used for any reason; court can only decide on constitutional grounds

Allen v. Wright (notes case)

US 1984

· Each branch has its proper function, and it IS the C&C requirement that confines courts to conducting their proper function (private-right view)
Flast v. Cohen

US 1968

· Facts: Taxpayers sued as such for public spending on materials for private schools, in violation of the Establishment Clause.

· Court: Ok for taxpayers to sue in relation to Establishment Clause, but can’t use it to analogize for other cases
· Rationale for standing doctrine:
· Sep. of Powers
· Court’s competence
· Instrumental rationale: if you have a stake in the matter, you’ll present a better argument
POLICY: Instrumental Rationale:

	Good
	Bad

	· Clients can present better arguments

· Stake in the matter means it will be litigated fully
	· Great scholars and attorneys (public interest lawyers and groups) would also make these arguments without a personal interest in the matter

· Even lawyers with clients with the highest possible stake don’t always make the best argument


Notes:

· Standing” cases, don’t resurge after Frothingham until the 1960s:
· Social rights movements created more situations where people wanted to bring suits for something the government did that affected them 
· More administrative agencies, welfare state, gov’t more involved than it used to be
· More concern that the gov’t act lawfully, not just that it leave you alone
· Prof. Jaffe: “Hohfeldian” plaintiffs
· HPs sought to redress their own person injuries (CL injuries) 
· Courts have preference for these plaintiffs 
· Non-Hohfeldian: Ideological issue with what gov’t is doing
· Frothingham: very N-H p, (she’ll have to pay the same taxes no matter what, the gov’t could just use the money in other ways)

· Judge Fletcher’s article:

· Standing should have to do with merits of P’s claim, depending on whether it’s a statutory or a constitutional issue

· Congress should have duty to say who can bring statutory claims
· Standing test will be different for each type of claim (most courts say it’s the same test for each claim)
2. Requirements of the Standing Doctrine – Injury

a. Traditional Doctrine

Tennessee Electric Power Co. v. Tennessee Valley Authority (US 1938)
· Facts: Congress creates TVA as a power company, run by gov’t.  TEP brings suit, claiming loss of business.  At time, not frivolous to say the gov’t didn’t have this power.

· Court: TEP Co. hasn’t been injured by the TVA, and so they don’t have standing

· Injury: Not an injury because there is no right to exclusive business

· Old test for standing: No standing unless you’re claiming that the D invaded one of your legal rights

· No invasion because there was no legal right to be free of competition

· Rights at CL that created standing: property, contract, tort, or created by statute

b. Modern Doctrine

Assoc. of Data Processing Service Org (ADPSO) v. Camp (US 1969)
· Facts: Gov’t passed rule allowing national banks to make data processing services available.  Ps claim that banks have violated that law (Bank Service Corporation Act) by provided data processing services.  Claim loss of business and money – injury in fact
· Court:

·  New Test, 2 parts:

· Is there an injury in fact? (new buzzword for standing)

· Does it fall within the zone of interest?

· Court doesn’t like the old test because it goes to the merits of the case, and standing should be independent of the merits

· Very broad test: injury in fact can be economic, recreational, environmental, conservational, spiritual (more of a societal, rather than legal, question)


Sierra Club v. Morton (US 1972)
· Facts: US Forest Service contracted out Walt Disney to use Mineral King Valley, build ski resorts, hotels, etc. Sierra Club brings suit for environmental injury. 

· Court: There is no injury in fact

· Need to show that someone had actually used the facilities, and they themselves must be injured

· Just having a “substantial interest’ in conservation is not enough

· Mere ideological interest/ “caring” is never enough

· Dissent (Douglas): Inanimate objects should have standing
POLICY: Is this good or bad?

	Good:
	Bad

	· If the court grants standing in this case, there wouldn’t be a standing requirement any more (how would you show that someone sincerely cares?)

· Though, why would you bring a suit if you didn’t care?


	· If Sierra had said a few members used the valley, the court wouldn’t have issued the injunction because the rights of few aren’t enough to overcome the “public interest”

· BUT Court says once they get standing, they can then advance the “general interest.” 

· If you think the basis for standing is the instrumental view (there has to be a stake of some sort), shouldn’t interest be enough?)

· Always depends on what your view of what the purpose of the doctrine is




Notes:

· At CL, if you used someone else’s land and they decided to build a factory on it, you’d have no remedy

· Now, court is holding that something like this could be considered an injury (sticking with requirement of injury, but expanding the definition of injury)

US v. Richardson (US 1974)

· Facts: R sues because the CIA’s expenditures weren’t on the S&A clause (as taxpayer, couldn’t obtain document of expenditures.)  Legal duty to do so and it’s been breached.

· Court: No standing

· Fails the test under Flast

· No injury in fact (too generalized - something that anyone could claim)

· Generalized grievances might be part of definition of the injury requirement (Allen v Wright put this in the “prudential” column, this might not be right)

· Remedy is political– R should vote Congressperson out of Congress for change

Notes:

Judicial process v. Election process

· Election itself doesn’t establish anything about constitutionality

· Judicial opinion establishes the constitutionality of the statute, and provides the reason why, operated by precedent

· Judicial process is focused (on one particular claim), voting considers a million other things (voting process is not focused like the judicial process is)

Schlesinger v. Reservists Comm’ee to Stop the War (notes case, US 1974)

· Usually cited together with Richardson

· Facts: Ps alleged that members of Congress in armed reserves (executive branch), are violating the Incompatibility Clause

· Court: This is just trying to air their grievances, too generalized
· Unlike Sierra Club, no one in this case would likely have standing
Professor Fletcher:
· Sierra Club: When forest service leases valley to Disney, can’t sue for nuisance because you’ve essentially imposed this burden on yourself

· Nuisance injury and this injury are exactly the same

· It’s really a legal test, not really an injury-in-fact test
· We should look to the legal right to sue for this kind of wrong in every case

· Richardson/Reservists:

· Incompatibility clause functions to check the executive – there could be a conflict of interest if they also hold military positions

· Should ask, who is this for?  What is this trying to solve?

· If the gov’t violates the I.C., you should be able to sue (constitution provides general rights, and so anyone should be able to sue there)

· BUT if violation of right of your neighbor, you should not be able to sue (with personal rights, only the person injured should be able to sue) 

· Always look at what law is being violated, then ask who should be able to sue based on that law

3. Requirements of Standing Doctrine  - Causation and Redressability

Simon v. E. KY Welfare Rights Org. (US 1975)

· Facts: Indigent Ps sued the gov’t because they had been denied admittance to hospitals that were receiving favorable tax treatment because they were supposed to be admitting indigent patients

· Thought this inconsistency was encouraging these actions

· Court:
Not likely to be redressed by a favorable ruling.

· Even in a favorable ruling, the hospital could also decide to forgo tax treatment

· Indirectness of injury, while not fatal to standing, makes it substantially more difficult to meet the Art. II requirement

Linda R.S. v. Richard D. (mentioned in Simon, US 1973)

· Facts: Mother wanted prosecutor to prosecute father of her child for failing to pay child support, but that county only did so for legitimate children.  Sued for equal protection

· Court: Even in favorable ruling, father could go to jail instead of paying

· Therefore, causation and redressability are missing

Warth v. Seldin (mentioned in Simon, US 1975)
· Facts: Ps (low income) sued for ordinance that required single family houses only

· Court: Ability to live there depended on 3P action (building low income housing); even with new zoning requirement, these 3Ps may not act.  No redressability.

Allen v. Wright (US 1984)

· Facts: Parents of black children at public schools sued for tax exemption to private, discriminatory schools

· Court: Speculative whether judgment would lead schools to change their policies:

· Schools could forgo the tax exemption, or parents of white children wouldn’t necessarily send their children to public schools

Notes:

In each of these cases:

· A third party is involved, and in each the Ps are suing the gov’t

· Gov’t is accused of interpreting law in a way that indirectly causes the injury (gives incentive or disincentive to a 3P)

· Too speculative to sue just the gov’t in these cases (unclear whether ultimate injury will be redressed)

· BUT: is it really speculative to say that a father would rather pay child support than go to jail?

· Brennan: this is becoming a “catchall for an unarticulated discretion on the part of this court.” 

· At issue was the prosecutorial discretion (long standing tradition to allow prosecutors to pursue who they will)

· Linda R.S: hesitancy to boss to executive around; Simon case: outside first amendment, can’t see a case where one party can sue over another person’s tax bill; Warth v. Seldin: Court not ready to deal with the question of whether it violates the EP clause to discriminate against the poor

· One response to these cases is that court hasn’t properly characterized this injury (could fall under “injury” and not “causation” or ‘redressability”)

Heckler v. Mathews (US 1984)
· Facts: Under gov’t SS program, a woman was automatically entitled to the benefit; but men were only entitled if wife provided ½ his income (showing of dependency). M couldn’t get the benefit because not dependent on wife.  BUT Congress inserted a severability clause saying, if this is unconstitutional, do not give anyone the benefit.

· Ct. App: Lacked standing: even if he won, he wouldn’t get the benefits because of the severability clause; therefore, no redressability

· Court: There is standing.  Even if the benefit is taken away, his injury is that he’s not being equally protected, and so the result either way will solve the equal protection problem

· This is a pure redressability case

Notes:

Seems that simply re-characterizing the injury can completely change standing

· Heckler: is he looking for EP, or payment of the money?  EP is redressable, though getting the money is not (where there was a severability clause)

· Other cases (previous ones) may have been able to be solved this way:

· Simon: Injury was to providing illegal incentives to hospitals, so if this is redressed, Simon still might not get admitted to hospitals but he may have a better shot

· This argument could work for anything, but doesn’t seem as natural as it does in EP cases

4. Congressional Control over Standing

Havens Realty Corp v. Coleman (US 1982)
· Facts: Nonprofit hires C and W as testers to see if Ds engaged in “racial steering,” and there was.  C, W, and nonprofit sue Ds.

· D argues lack of standing: none of them intended to move in, so there wasn’t any injury in fact

· Court: Statute created a legal right to receive true information regarding housing, and C was denied that right (legal rights injury)

· Injury tests:

· Old: injury to legal right

· New: injury in fact

· Old test is still good enough (new test supplements the old one – doesn’t supplant it)
· Legal rights can come from statutes, created by Congress where there wouldn’t have been injury before

Lujan v. Defenders of Wildlife (US 1992)
· Facts: Endangered Species Act – every gov’t agency required to consult with Sec of Interior to make sure the project won’t jeopardize endangered species.  Later on, Secretary held that this does not apply abroad

· Court: no sufficient injury in fact because there was no concrete injury.  Claimed they planned to go back abroad to enjoy the wildlife, but they couldn’t say when specifically when they planned on going back.  No injury in law even though statutorily created because it would contradict the constitutional requirement of injury

· Causation and Redressability:

· Funding from US gov’t is only a fraction of the whole international project, so couldn’t show that this would make a big difference even if they got a favorable ruling (project wouldn’t have to shut down)

· Does not overrule Havens Realty
· Congress can confer legal rights where they didn’t exist before, but it can’t just be a generalized grievance
· Havens Realty just expanded the definition of injury, but they can’t take away the injury requirement all together

· Havens’ right was purely statutory, but at least what happened was individualized

· Kennedy, concurring:

· Congress must specifically identify what the injury is in the statute in order to create rights

· Congress could say, “Each person has a legal right to have the gov’t follow the statute faithfully,” but it has to actually do it.

Notes:

· 2 enforcement schemes:
· Decentralized scheme: public could enforce this rule, or
· When citizens enforce it, there will be MORE enforcement
· Centralized scheme: the executive branch could do it (president, AG, etc.)
· Congress does not have unlimited authority to authorize decentralized enforcement schemes
FEC v. Akins (US 1998)
· Facts: Group of people wanted PAC to publish their expenditures (required under the FEC Act).  Congress authorized standing by anyone in the statute (authorized widest possible enforcement.)

· Court: This is not a generalized grievance - Congress has created an “informational requirement” – here they’re creating the actual injury
· Dissent: This is the same case as Richardson (P didn’t get CIA’s expenditures)

· BUT, in Richardson, alleged info requirement was constitutional.  Here, info requirement was statutory (Court seems more comfortable where Congress has specifically stated info requirement, more than inferring it from the constitution)

· Scalia: In Lujan, said it doesn’t matter where the injury comes from (Constitution or Statute)

Notes:

· Some of these cases are difficult to understand, except as political statements

· Court always tries to say they’re doing everything only in terms of law

5. Requirements of the Standing Doctrine – Seeking Particular Remedies

City of L.A. v. Lyons (US 1983)
· Facts: L pulled over for driving violation, police used chokehold on him which injured him.  L wanted damages and an injunction.

· Court: To have standing with respect to injunctive relief, have to think about standing remedy by remedy

· Would have to show it was extremely likely that he would be put in this exact same situation again to have injunction standing

· If seeking future-oriented remedy, has to show future-oriented injury

· Marshall, dissenting: Disagrees with separating standing remedy by remedy

· Once standing is established, should be entitled to pursue any available legal remedies

Notes:

· Who’s right?

· Minority: Case or controversy: once a case arises, the court can hear it.  That’s all that needs to be established.  Or:

· Majority: If this policy is found illegal, unnecessary to issue an injunction because practicing it against the law is illegal

· Lyons can’t claim “exposure to a risk” as his injury because it’s a generalized grievance

· Lyons seems to dismiss the idea that risk could be an injury, but there are other cases that consider risk an injury 
· Public Citizen v. Nuclear Regulatory Comm’n (notes case, DC 1990)

· Facts: PC sued because NRC didn’t do what the statute required

· Might they have standing because of quantifiable risk, which, though low, if it happened it would be disastrous

· Might not because any risk was extremely low

Friends of the Earth v. Laidlaw (US 2000)

· Facts: L violating its permit, but the amount of illegal dumping is not actually causing any injury to anything

· Court: found aesthetic and recreational injury

· If Ps wrongly think there is a danger (even though there isn’t) and based on that irrational fear, you change your habits (don’t go swimming, fishing, etc), this IS an injury

· Only remedy that Ps got was a fine paid to the US gov’t (Court holds that fines have deterrence value)

6. Requirements of the Standing Doctrine  - Zone of Interests

Gorris v. Scott (Exchequer, 1874)
· Facts: Parliament passed statute requiring that sheep transported by ship were to be kept in separate pens to protect them from disease.  D transported P’s sheep, didn’t keep them in separate pens, and they were washed overboard

· Court: P suffered injury, and this injury was caused by the D’s failure to obey the law, BUT, the purpose of the statute was not to protect sheep being washed overboard, so P couldn’t recover.

Notes:

· In this country, the source of the Zone test are courts (judicial self-restraint).  But see Clarke:

Clarke v. Securities Industry Ass’n (notes case, US 1987)
· “Zone of interest” comes from §702 of the APA

· “Most usefully understood as a gloss on the meaning of §702”

· APA: whenever federal gov’t does anything, you are entitled to judicial review as long as you are adversely affected or aggrieved (injury) within the meaning of the statute (zone of interest)
· We don’t know for sure if zone of interest applies to cases that don’t fall under the APA

Air Courier Conference of America v. American Postal Workers Union (US 1991)
· Facts: Postal Service permitted by statute to make an exception to the postal monopoly where the public interest so requires, so private companies used exception for international remailing. AMWU was upset by this exception, because they didn’t think the public interest requires this in this case.
· Court:
· Art. III standing: Yes, 

· Injury in fact: job security threatened, reduced business, some lost jobs
· Prudential standing: No, 
· Zone (statutes not passed to protect the jobs of postal workers)
· Congress could not have intended to protect them because at the time the statute was passed, there were no federal postal workers
· Goal was to protect postal revenues (otherwise private carriers would take over only the profitable routes and the public service would be stuck with the unprofitable routes, which would put them out of business)

· To be within Zone of interest, seems that Congress must have intended to protect a certain class of Ps (seems to be what the Court is saying)


National Credit Union Adm’n v. First National Bank & Trust Co. (US 1998)

· Facts: FCU Act requires membership must be limited to groups sharing common bond of occupation or association (same employer, church, etc.)  In the 80s FCUA interpreted “groups” to mean you can have multiple groups within a union.  ATT&T credit union allowed many other groups to join their credit union, banks sued.

· Court:

· Art. III standing: Yes (Obvious injury in fact)

· Zone standing: Yes

· Common bond requirement meant to protect the unions, not to prevent competition or protect the banks, but:

· Interests involved in statute:

· Meant to limit the market of the credit unions

· Here, banks also share interest in limiting the markets of the credit unions (it protects their business) – so they do have standing

· Dissent (O’Connor):  This destroys the Zone requirement

· Only interest is enforcing the statute, so anyone who has Art. III standing will automatically have Zone standing

· Court’s response:

· Has to be the “right” relationship to the injury in fact

· This is just semantics.  Banks here are more than mere incidental beneficiaries of effects on competition
· Intended beneficiaries are sufficient to confer standing, but it’s not necessary
· But can’t be so far removed that there couldn’t possibly be intention to sue

Notes:

· Court’s possible motivations:

· Finding standing: conservatives

· Might be looking to scale back on “Great Society” – allowing banks to have standing means that they’ll get to the merits and win

· Not allowing unions to have standing in the Credit Union case (didn’t want unions to win)

· Finding no standing: liberals

· Siegel’s Theory: If you’re a business, and you complain that a competitor is being insufficiently regulated, you always have standing

· If you’re an environmentalist, animal activist, etc., those groups are required to show that Congress intended to benefit them
· Reconciling these cases theoretically is difficult, but if we look at what is really happening, we can see a pattern here

· Think back to Haven Realty:

· HOME Organization itself has standing because goal of promoting fair housing is harmed by racial steering

· If we took this reasoning, it would follow that Sierra Club’s goal of protecting the environment is being injured, etc

· Would be too easy to take this so far – this reasoning hasn’t shown up again

· Theories of justiciability:

· Last time, cynical theory (esterday’s cases provide best evidence for this)

· Doctrinal theory (P must be more than “merely incidental beneficiary” – explanation for difference between Credit Union and Postal Workers case)

· Fletcher on Zone Test:

· Standing seems like Fletcher’s theory (look at kind of law that’s being violated, and have a different test for each)

· Thinks we should only have Zone requirement, and get rid of injury requirement

7. Third Party Standing

McGowan v. Maryland (US 1961)
· Facts: MD law makes it illegal to sell stuff on Sundays. Ds convicted of selling, claim it violates 1st Amendment clause

· Court: No standing because they weren’t claiming that their religious beliefs were being injured

· There was an injury – they were Ds in a criminal action, and it was caused by the other party (statute)

· There is a case here, in the Art. III sense, but still no standing

· Those who have been injured have ways of redressing these rights – can raise the issue themselves

Notes:

· In instrumental view of standing, non-Christians would be best to bring this claim – there would be injury, and their religious beliefs are being impinged

a. Exceptions to the Rule

Barrows v. Jackson (US 1953)
· Facts: J is being sued for selling property to black person in violation of a racial covenant on her land.  Defense: enforcement of the covenant is unconstitutional (making the covenant is not unconstitutional, because EP only applies to gov’t action.)  Injury would be to African Americans who wouldn’t rent or buy the land, not to J.

· Court: Can bring standing on behalf of blacks because:

· 1)  3Ps wouldn’t have an effective forum to bring the case (not parties to the contract)

· 2) Instrumental view (want to promote effective advocacy) of standing: Party before Court will be effective
· J can make this a true adversarial debate; has this enforced against her so she has incentive to advocate

· Doctrinal view: policy-oriented (first glimpse of courts taking a public-rights role)

Craig v. Boren

US 1975

· Facts: State law made it illegal to sell beer to females under 18 and males under 21.  Injury is to males ages 18-20, EP argument, but P turned 21 while case was pending, so claim became moot. Vendor of beer (over 21, woman) is only P left.

· Court:  There is standing.   

· Art. III standing: Economic injury to her because she can’t sell to these males

· Though there was a forum here and plenty of potential Ps, vendor-vendee relationship (party and 3P) makes it likely that she’ll be an effective advocate

· This decision will affect the rights of the customers


Notes:

· Criminal Ds can assert rights of jurors who have been racially discriminated against in the venir

· Unlikely that such a juror would bring a suit in this case

· Relationship between D and jurors – close and important

b. Rule as applied

US v. Raines (US 1960)
· Facts: Gov’t brings suit against GA officials alleged to have violated voting rights act.  District Ct. dismisses the complaint, finding statute unconstitutional because it allowed the US to enjoin purely private action (can’t violate constitution without state action)

· Court: DC should not have applied hypothetical unconstitutional situations where this was not the case at hand

· Here, it’s being applied to state officials, so this is constitutional for Congress to prohibit gov’t officials from interfering with people’s voting rights

Notes:

· Court: Ds can only raise their own rights, not those of people not before the court

· Different from Craig v. Boren b/c in Craig, enforcing the statute would automatically violate 18-20 year old males’ rights. Here, no one’s rights violated by enforcing statute 

· Can’t base your claim on imaginary or hypothetical parties

Gooding v. Wilson (US 1972)

· Facts: D convicted under statute that outlawed “opprobrious” language resulting in breach of the peace.  D claims 1st Amendment violation because it is overbroad

· Might seem like Raines – here, D is claiming that maybe in some other case, the statute would be unconstitutional

· Court: Freedom of speech cases are unique because people might be afraid to bring a case in exercising their right (chilling effect)

· Overbreadth doctrine allows D to bring this case (gets to go free)

· A more narrow law could have convicted him

Notes:

· Private rights view: If it never comes up in a case, it doesn’t get decided (Lyons view)

· Public rights view: This is upholding free speech

· Court accepts that they’re making exceptions to normal rules because they have to take into account transcendental values in society

· Siegel: this is public-rights thinking at work, but at least it’s within the context of a case


D. Mootness

1. The Basic Rule of Mootness

DeFunis v. Odegaard (US 1974)
· Facts: DF applied to law school in WA, which had an affirmative action program, was rejected, brought suit for racial discrimination.  TC issued injunction, allowing him to be admitted.  WA S. Ct. reversed the ruling, by then he was in 2nd year.  By the time the case went to oral arguments, had registered for the last semester.  School held that they wouldn’t interfere with the current semester for which he was registered.

· Court: Case is moot: no matter which way the court came out, he would graduate

Notes:

· This also looks like:

· Redressability requirement of standing (but in redressability, there’s not a remedy the court could give)

· Advisory Opinion (court would now be opining in the abstract, because this wouldn’t be affecting the plaintiff’s rights)

· Mootness is an Art. III requirement
· Monaghan: “Mootness is standing in a time frame” (just the doctrine of standing applied throughout the time the case is pending)

· Court doesn’t think this is 100% true, but for the most part true

· Not entirely clear that DF was really going to get his degree:

· Other circumstances could factor in, resulting in failure to graduate that semester

· Must be some probabilistic element to the standing doctrine, and similarly there is one in mootness as well

· Instrumental view of mootness:

· Mootness is so that litigants will litigate vigorously

· Here, case became moot after the case got to the Court, after oral argument 

· DF had reason to litigate this earnestly, up until the very moment that it got argued in the Supreme Court, but the Court still says, “No, sorry, the case is moot”

· This is the case that proves that the Court must think doctrinally about this, thinks there’s something more to justiciability other than the instrumental view
· Must care about something other than good advocacy

2. Exceptions to the Mootness Doctrine (Or Application of It?)

a. “Collateral Consequences”

Sibron v. NY (US 1968)
· Facts: S gets 6 month possession sentence, appeals.  Serves the 6 months before appeal goes through

· Court: Case is NOT moot after term is served because of collateral consequences: if further penalties can be imposed (can’t vote or get a gun permit, subject to deportation, etc.), there are concrete legal consequences

· Appeal will have effect on collateral consequences

Notes:

· Is this an exception?

· Could seem like an application of the mootness doctrine, but not moot because a court ruling will have an effect on the parties

· If you can show that none of these consequences will EVER occur, then case can be held to be moot

· Possibility of these occurring is enough (presumption in favor of these occurring)

· More probabilistic elements in the justiciability doctrine

· Federal Crime Victim’s Fund: Assuming you did pay (obligation ceases 5 years after judgment), your criminal case could never be moot, because you could be entitled to get your donation back

· Shorter Sentence: If you’ve served your sentence, and are only arguing that you should have had a shorter sentence, the collateral consequences are more difficult to identify – likely the case will be moot

b. “Capable of Repetition, Yes Evading Review”

Roe v. Wade (US 1973)
· Facts: R pregnant at the time of suit, not pregnant by the time it got to the S. Court (3 years later)

· Court: This is “capable of repetition, yet evading review” (something inherent about the nature of the case.)

· Human gestation so short, it could never get to court while pregnant

· Any woman in this situation couldn’t get to Court before the pregnancy is over

· Embraces public rights model, feels like it needs to vindicate this class of individuals 

· Private rights way to say, “If this case is moot, this kind of case can’t be litigated”

Notes:

· Compared to Richardson (where political process was supposed to take care of cases that couldn’t get to court), this just take a public rights view here

· If Roe went to court, on basis that she might become pregnant = standing problem

· MUST have standing on the day you filed suit (exception only works here, where you then lost standing, but it’s CREV)

· Is this exception consistent with Art. III?

· Could have decided this instrumentally – was ready, wanted to decide it

· Rehnquist: if we can have this exception, mootness must not stem from Art. III, so we must have some freedom to work with it

Weinstein v. Bradford (notes case, US 1975) 

· Facts: In parole case, court said this wasn’t CREV because not likely that the complaining party could bring this action again

· Court sets out the rule.   

· CREV where:

· (1) Challenged action is too short in duration to be fully litigated prior to its cessation, and

· (2) Reasonable expectation that the same complaining party would be subjected to the same action again

· But, in Roe, the Court doesn’t really seem to care that it’s not likely to happen again to P (apply it with varying stringency)

c. “Voluntary Cessation”

Friends of the Earth v. Laidlaw (US 2000)
· Facts: FOE brought case against L, who then voluntarily ceased its activities.

· Court: Case not moot.  With voluntary cessation, there’s no legal obligation to permanently cease (could return to its old ways the next day), so this does not make a case moot
· In DF, there was a public interest in having the matter settled
d. Class Actions

Sosna v. Iowa (US 1975) 

· Facts: S wanted a divorce, but didn’t satisfy the one year residency requirement.  By the time it got to the Court, she had satisfied the requirement.

· Court: Nature of this process (so short) makes it unlikely that this would ever get to court, but can’t use CREV because it isn’t likely that this would happen again w/r/t this plaintiff
· There will always be people coming in and going out of this plaintiff class – this makes it special
Gerstein v. Pugh (US 1975)

· Facts: Named P’s claim (illegal pretrial detention) became moot before class certification, but pre-trial detention by its nature will always be brief

· Court: Where there is case where claim is CREV, we won’t be too particular whether P’s claim becomes moot before or after certification
· Seems limited to CREV, though Geraghty (below) doesn’t hold it to be so limited
Franks v. Bowman Transport Corp (US 1976)

· Facts: Class action for employment discrimination, P is fired for reasons other than race

· Court:  Issue must be live and defined – doesn’t have to be inherently time-limited

· If named P’s claim becomes moot after being named representative, but it is still live as to other class members, it can still go forward (time limit is irrelevant)

Notes:

· After Franks, we are making an exception, we just have litigation between amorphous group and a D – seems significant

· But, there is a live case here (though we don’t know Ps’ claims) – doesn’t seem like that big of an exception

· Could always switch representative, if you can’t find one, maybe this is a big deal

US Parole Comm’n v. Geraghty (US 1980)

· Facts: DC denies class certification, and denied claim on merits. During appeal, P’s claim becomes moot.

· Court: Mooting of substantive claims does not moot the class certification appeal
· Franks, Sosna: As long as claim is live on the day the class is certified, the class becomes a P on its own

· Can still appeal motion for class certification.  If accepted, the case can go ahead

Notes:

· Is this an application or exception?:

· Application: Live controversy still exists with someone in the class

· Exception: FN 11: there’s been a lot of development in Art. III doctrine – now more flexible

· Permits courts to say, “Is this a good idea in this case?”

POLICY: Is the doctrine of justiciability good or bad?

	Good:
	Bad:

	· Protects separation of powers – limits court to its constitutional role

· Gives courts discretion to pass on politically difficult questions
	· Doctrine doesn’t seem to be applied with any consistency

· Lack of clarity of the language in Art. III?

· Restraint from justiciability doesn’t necessarily save us from judicial activism


E. Political Question Doctrine

Luther v. Borden (US 1849)

· Facts: L brought claim for trespass; B’s defense: trespassed as police officer to arrest L.  Luther’s reply: not part of legitimate gov’t (Dorr’s Rebellion in RI)

· Court:  This is not something for judges to do - president makes this decision, and that’s the end of the question

Notes:

· All along, we’ve been operating on 2 principles:

· (1) Court can’t act unless it has a case before it

· (2) If it has a case, Court can decide all the issues that arise in that case

· Here, case was a “case,” (wasn’t moot, etc.), but deciding the true gov’t of a state is not the duty of the courts

· This is NOT about what makes a case a case (this is just the wrong kind of case)

· In determining whether there’s a PQ, might matter whether the case is highly politically charged (though Court says no)

· Ex: Bush v. Gore (very political, but Court still decided it)

Nixon v. US (US 1993) (Bogus PQ Claim)
· Facts: US district judge, convicted of crime and sent to prison, but refused to resign, so he kept collecting salary. House impeached him, Senate removed from office.  Nixon: not tried within meaning of Constitutional power (not tried before whole senate)

· Court: It’s a PQ: Has something to do with particular claim that Nixon had:

· (1) Lack of judicially manageable standards

· “Try” is too imprecise – can’t decide what constitutes “trying” an impeachment

· (2) 3 specific requirements

· Court infers from these that “try’ is therefore not a limit

· Against impeachment for any reason:

· (3) Commitment to give Senate the “sole” power

·  (4) Special need for finality

· (5) Inability to give relief

· (6) Would remove the check on the judiciary

· Whole point of impeachment is that this is THE check on the judiciary 

· (7) “Conflict of Interest”

· Framers decided there would be criminal trials and impeachment proceedings for politicians – judges can’t be involved in both

· (8) Historical argument (inferring something from silence)

Notes:

· Which are/ aren’t convincing?

· Are:

· Special need for finality

· Aren’t:

· Shouldn’t courts, of all institutions, be able to determine what the word “try” means?? (can figure out what DP is, which is even more abstract)

· The court actually does decide the case here

· “Bogus” v. “real” PQ: why would we even need this if the court has really considered the legal claim, and P still loses (failure to state a claim for which relief can be granted)

· Prof. Lous Henkin: is there really a PQ doctrine?

· Really the P is pointing to something that has no restriction on what the gov’t does (bogus PQ)

· EX: Congress passes statute, Pres vetoes, someone brings suit saying President should have signed it

· Court would likely refuse to adjudicate based on PQ, but if there had never been PQ, Court would still say that it falls within Pres’s discretion – there’s no legal claim – this is a bogus PQ claim

· 12(b)(6): There’s simply no legal restraint on the gov’t that would give you a claim

Morgan v. US (DC 1986) (Real PQ Claim)
· Facts: Contested election in House, after election, the House concluded that democratic candidate had won by 4 votes; Republicans brought suit.

· Court: Clear textual commitment to the House that it gets to judge the election of its own members, therefore, it’s thrown out

· House must be “elected by the people” – constitutional constraint

· If all claims of P were held true, there would be a claim here, so this is a real PQ doctrine

· Only case positively ID’able as a real PQ case
· So Nixon v. US is bogus: no constraints on Senate as to how they want to run their trials

· Just haven’t said the Senate did anything illegal

Criteria for deciding whether something is PQ? See Baker v. Carr:

· (1) Textually demonstrable commitment to another political department

· Look to Constitution

· But it commits interstate commerce to Congress, and that’s not exempt from judicial review

· Constitution doesn’t say anything about judicial review – we have to infer somehow that a power is not only committed, but committed and not subject to judicial review

· Might look to where the word “sole” is involved

· In Morgan, Scalia says “the judge” clause (each House shall be the judge of its own members) is a textually demonstrable commitment (as is “Senate shall try”)

· Both “judge” and “try” are judicial functions

· Powell v. McCormack (US 1969): House declined to seat him based on his qualifications, but Court held it to be justiciable

· “Each House shall be the judge of... the qualifications of its members” – but only based on the 3 qualifications listed in the Constitution (exclusive qualification criteria) that the House could use to judge its members

· Court can still determine if other branches are acting within their Constitutionally granted discretion (what the extent of the commitment is)

· (2) Lack of judicially manageable standards

· If there’s nothing the court can do w/r/t a certain case
· But there are incredibly vague phrases in the constitution – for court to say they can’t interpret this seems questionable
· Baker v. Carr (US 1962): TN voters alleged that districts hadn’t been redrawn in 60 years in violation of state constitutional requirements, and EP
· Court: EP commands that legislative districts are supposed to be equal in populations size
· This seems entirely judicially manageable
· But, could say there are just too many factors, and the state has so much discretion where the court just couldn’t say when the state steps over the line
· Though often Courts will say when state has gone too far
· Frankfurter and Harlan’s dissent:
· This was committed to the states, not enforceable through courts
· No constraint here – never been the rule that there should be anything like equality in these districts

· This is a 12(b)(6)

· Question of determining whether there’s a lack of judicially manageable standards requires determination of the issues involved at hand

· (3) Can’t decide w/o initial policy determination of a nonjudicial character

· Ex: determining whether to recognize China or Taiwan
· Judges not in a good position to deal with certain foreign policy decisions

· This is mysterious – seems like just a bogus PQ

· (4) Can’t decide w/o expressing lack of respect for another branch of gov’t

· When another branch acts beyond its constitutional powers, Court may strike the statute down or prohibit the action – this is everyone performing their constitutional duties (another one of those mysterious factors)
· (5) Unusual need for adherence to political decision

· Foreign policy is most frequently cited situation
· (6) Potential for embarrassment
· Foreign policy is most frequently cited situation
· If it’s just need for constitutional interpretation, again, this is no embarrassment
· These criteria are all difficult (if not useless, as Chemerinsky says)

III. Jurisdiction-Stripping: Congressional Control of Federal JD

A. Traditional Doctrine

Sheldon v. Sill (US 1850)

· Facts: P sued D for failure to pay on bond in federal court based on diversity JD.  Judiciary Act had cancelled diversity JD with negotiable instruments if the original parties (not assignees) were from same state (Congress wanted to block selling bonds to other parties just to get to federal court)

· Court: No JD - Congress had created the JD, so it could take it away with a statute

· Congress can constitutionally choose not to extend JD over this topic to federal courts

· Congress was the one that created the federal district courts in the first place, so they can control the JD that they have

Notes:

· Just because Congress chose to create federal courts, DOESN’T mean they must vest them with all the power they could constitutionally have (nothing that says the “whole” judicial power must be vested)

· Outer limit – within Art III; but no inner limit.

· Congress has complete, plenary control over the courts within the boundary of Art III

Ex Parte McCardle (US 1868)

· Facts: In post-Civil War military districts, US army arrests southern editor for libel, tried in military tribunals.  M filed for writ of habeas corpus with federal court.  Congress then repealed part of prior act that had allowed federal court to issue these writs

· Court:  Congress has power over S. Court’s JD under the “Exceptions Clause” of Art. III (“With such exceptions as Congress shall make”)

· Congress therefore has power to make exceptions, and Court lacks JD

Notes:

· Congress apparently has plenary control over federal courts (b/c it created them) and Supreme Court (b/c of exceptions clause)

· One leftover: original JD cases for S. Ct.

· So Congress’ “complete” control recognizes that it also can’t violate BoR, etc. (limits)

B. Constrains on Congress’s Power over Jurisdiction

1. External Constraints

US v. Klein (US 1872)

· Facts: During Reconstruction, southerners could only get compensation for seized property if they could prove that they were not rebellious.  Congress passes statute that says that President’s pardon was proof that you were disloyal.  This prevented court from taking JD, and prevented P from getting property.

· Court: Congress can’t alter the JD of the Court in a way that violates another provision of the Constitution:

· The provision allowing the Pres to grant pardons.  Pardons are supposed to completely nullify any past wrongs – so those pardoned should be treated as if they never participated in the rebellion

· This statute nullified the pardon, takes away President’s power – not ok!

Notes:

· If Congress said, “no JD over free speech claims,” that might violate the 1st Amendment itself (Prof. Tribe - Impermissible burden on 1st amendment rights)

· But, statute taking away JD does not by itself take away your right of speech

· Different from Klein because there, the act actually violated the pardon power

· Real question is, are there internal constraints (within Art. III)?

· Classic answer: no (plenary power)

· Other views:

2. Internal Constraints

Martin v. Hunter’s Lessee (US 1986, Justice Story)
· Facts: Land dispute in VA state court, one party relied on state law and another on federal treaties.  VA held for party on state law, Court reversed, VA refused to enforce on ground that Court doesn’t have appellate JD over state courts.  Court heard cases again.

· Court: (and Amar’s) view of appellate JD:

· (1) Textual arguments:

· 9 judicial powers: First 3 say judicial power shall extend “to all” cases; latter 6 say judicial power shall extend “to cases”

· If case arises under first 3 of the 9, there must be some federal JD

· If in the remaining 6, Congress has some discretion to vest this power where it pleases

· (2) Historical arguments:

· Always been limited by amount in controversy, complete diversity, etc. w/in last 6; But within the first 3, there’s always been JD somewhere in the federal courts

· There are some things that Congress must vest original JD in Court for the first 3 categories that lower federal courts cannot hear (Amar doesn’t agree)

· (3) Structural argument:

· First three categories are first because they’re the important ones

· Cases arising under federal law

· Cases involving ambassadors

· Cases of admiralty & maritime JD (200 years ago very important)

Notes:

· Exceptions Clause only applies to S. Court’s appellate JD: Congress has this power, but it must exercise it in a way that is consistent with the theory (if it takes away JD from Court in first three, it must still vest the power in some federal court)

· Art. III vest judicial power in federal courts, and this extends to first 3 categories, but it has the discretion to vest in original or appellate, lower or Supreme
· So it can take away original JD from federal courts, as long as it leaves appellate JD with them

· Under Story-Amar theory, still a lot of power for Congress, but at the end of the day, every case in the first three has to be able to get to some federal court at some point

Jurisdiction-Stripping Debate: How much control does Congress have over the federal courts?

· Classic view: Congress has plenary control

· External constraints:

· Congress gets to make exceptions to S. Ct. (Exceptions clause)

· Lower federal courts (congress gets to create, take away)

· Story-Amar view:

· Internal constraints in Art. III:

· Judicial power shall be vested in federal courts (no option)

· Extends to (9 categories)

· “All” cases in first 3 (must vest all for these)

· Cases arising under federal law

· Involving ambassadors

· Of admiralty and maritime JD

· “All” not present in remaining 6 (optional)

· Congress may take JD away from S. Ct., but then must put it in another fed court

· Still leaves Congress a lot of choice (original/appellate, mandatory/discretionary, lower/supreme)

· State v. federal courts: Federal judges have more institutional incentives (life tenure, salary protection)

· Hart’s view:
· Congress has a lot of control, but their exceptions can’t violate Supreme Court’s essential role in constitutional plan

POLICY: JD-Stripping Views

	
	Good
	Bad

	Classic
	-Curbs judicial activism

-Expedient

-Clear lines

-Legitimacy for judicial review (Black)*

-Exceptions
	-Not protective of rights

-Doesn’t account for “shall” or “all” in Art. III

	Story-Amar
	-Pleasing result with appropriate Congressional power

-Clear lines

-Consistent with some Art. III text


	-Doesn’t account for judiciary act (first one)

-S. Ct. review not required

-Not consistent with Exceptions clause

-Intricate

	Hart
	-Most flexible, can adapt

-Gets to core interests of what we’re trying to protect (functional)


	-Unclear lines

-Not protective

-Could lead to over-activism (where there’s not a clear test)


Notes:

· *Judicial review = “counter-majoritarian” (strike down laws made by majority (legislatures))

· So long as we say Congress has plenary control over federal courts, this effect is minimized (democratic legitimacy)

C. Congress’s Power to “Channel” Jurisdiction

Yakus v. US (US 1944)
· Facts: Y convicted for selling beef below set levels of Emergency Price Control Act, defense was that the set prices were so low they were unconstitutional

· Court: Special court set up for this purpose; to challenge the constitutionality, must follow certain procedure - Couldn’t hear this defense.

· As long as there’s a tribunal available, doesn’t matter that he couldn’t try this case in a particular federal court (not necessarily district court, Supreme court, etc)

· Story-Amar view: must be the case that Congress can parcel out this JD to whichever courts it pleases (as long as it’s some federal court)

· JD-stripping is very controversial, but JD-channeling is perfectly acceptable
Notes:
· This is a pretty extreme example of channeling
· State courts have concurrent JD in most cases – so there should always be possibility of appealing to Supreme Court
· If there’s no court to go to for the enforcement of the act, you’re still not deprived because if convicted you can still raise claim of unconstitutionality of the act (claim would have to be dismissed because they can’t hear constitutional issues)
· Line between stripping and channeling:
· Statute: “when a court hears a case, it can’t consider the constitutionality of the statute”:
· This deprives a forum for hearing the law, precludes a defense (more serious than precluding a claim)
· Statute: “no court can hear a case about this statute” – not as problematic, because the defense is not precluded
· Under private rights view, and classic theory of JD-stripping, even if congress takes JD away, we just follow standard practice of saying, ‘who cares?’ If it doesn’t come up, then fine.
· But if Congress is going to prosecute people, they’re giving the court a case, and once a court has a case, it has to be able to decide all issues within the case
· Controversy diffused by:
· Broad channeling power
· Johnson v. Robinson:
D. Interpretation of Potential Jurisdiction-Stripping Statutes

Johnson v. Robinson

US 1974

· Facts:  Conscientious objector wasn’t able to get veterans’ benefits, brought a suit saying that was unconstitutional.  Veterans’ statute said no judicial review of claims of this kind.
· Court:  Statute says no judicial review of issues arising “under” the statute – this precludes constitutional issues.  Court uses 2 interpretive principles:
· (1) Avoidance Principle: if 2 ways to read statute, give it the constitutional reading (presumption in favor of constitutionality)

· If Congress wants to strip JD, must be very clear about doing this
· (2) If there’s 2 readings, one of which is constitutional and the other is questionably unconstitutional, court will avoid even asking those questions or making that decision 

· Goes out of their way to construe it so that it doesn’t actually strip JD

Notes:

· In 1988, Congress changed statute: now expressly allowed for judicial review of these benefits (today, this is now just a case of JD-channeling)

· We still don’t know whether Congress can take away JD - court will always try to construe it otherwise

· Some say it’s a good thing that we don’t know the answer to this question.  Why?

· Might not like the answer, could push Congress to push its limits or could embolden Courts if it was decided that JD couldn’t be taken away

· Summary:

· There are definitely external constraints - notably EP clause

· Would it violate 1st amendment to take away 1st amendment JD?

· Internal Constraint theories:

· Court has almost always used classic theory

· Story-Amar

· Hart (not a lot of adherence, but he’s very distinguished)

· As a practical matter, this doesn’t come up very often b/c Congress doesn’t usually try to keep things out of the courts, and when they do, Court usually says they haven’t really done this

· Always read statute carefully, check for channeling
IV. Congressional Control of State Court Jurisdiction

A. When State Courts MAY Hear Claims Arising Under Federal Law

· States can constitutionally hear cases arising under federal law because there’s a presumption of competence to adjudicate federal law (as if it were the state’s own law)

· Laws of the US are laws in the several states, just as much binding on them as their own laws are (Not like hearing a foreign case)

Federalist No. 82 (Alexander Hamilton)

“Judicial power shall be vested in one S. Ct. and inferior federal courts”:

· Federal courts are one system that could adjudicate these matters, but there were other tribunals where P could bring same claims

· States had the pre-existing authority to hear these claims, and the creation of the federal courts didn’t divest them of these claims

· State courts are usually of general JD, which typically is empowered to hear cases arising under any law (even foreign)

·  So if it can hear a case arising under law of Japan, it can certainly hear a federal law case

Notes:

· Congress can make federal JD exclusive (patent cases) This power comes from:

· (1) Supremacy Clause

· Yellow Freight System v. Donnelly
· Siegel: seems a little funny, Supremacy Clause doesn’t really confer power onto anyone

· (2) Necessary and Proper Clause:

· Congress can enact all laws which may be N&P to carry into execution any of its own powers, or any powers of the federal gov’t (including judicial power)

· So Congress can make federal JD exclusive if it’s the best vehicle to carry on a certain power

· BUT can’t abridge pre-existing rights

· I.e, could take away diversity JD from states b/c didn’t exist at the time of the union, 

· Some uncertainty as to where Congress gets the power to do these things

· If just from N&P, then it seems diversity JD should be ok

· But this isn’t the case

· How do you know whether federal JD is exclusive?

· Expressly stated in the statute

· Legislative history

· But even if everyone in Congress thinks it should go to federal courts, history itself is inadequate

· Doesn’t mean that they can’t go to state court

· Compatibility between state court JD and federal JD

· Tafflin v. Levitt Factors:
· Incompatibility
· Explicitness
· Unmistakable implication from legislative history
· Scalia’s critique: how is there ever an unmistakable implication from legislative history??  Must be in statute
· Presumption of concurrent JD
· Yellow Freight Systems: seem to overrule this standard
· Strongly pushes against implied exclusivity

· Not going to happen very often, even if possible

B. Removal of Cases from State Courts

TN v. Davis (US 1879)

· Facts: Federal revenue agent charged with murder (state law).  Defense was that he was carrying out his duties as a federal employee.  Removed to federal court, state is barred from proceeding further (type of exclusive federal JD)

· Court: Congress gets this power from N&P clause:

· Proper for Congress to tell federal court how it can take JD

· Once fed court has JD, seems appropriate to tell state court to stop adjudicating

Notes:

· “Well-pleaded complaint rule” – to determine if complaint arises under federal law, only look at the complaint, NOT the defense

· Removal statute: can remove from state to federal only if the case could have started in federal court originally

· §1442: Now, any suit against any state officer can be removed into federal court (where the defense is the fact that they’re a federal officer
· Fair forum

· Federal gov’t acts through officers

· For constitutional purposes, a case “arises” under federal law if there’s a Fed Q anywhere in it

· Takes away state power, but Constitution removed some of the sovereignty of the states

C. When State Courts MUST Hear Claims Arising Under Federal Law

1. State Court Obligation to Consider Federal Claims

Mondou v. State of NY

· Facts: RR worker, brought suit under federal worker’s comp statute FELA (required to show N; certain CL defenses of the employer were abolished  - fellow servant doctrine, assumption of risk, contributory N in favor of comparative N).  This differed from state law, which didn’t require showing of N.

· P bring FELA action in the state court of CT; Court didn’t like the statute, dismissed suit as against the policy of the state

· Court:
Can’t decline to entertain the action – laws passed in pursuance of Constitution are supreme law of the land

· Federal law is the state policy – its as if CT had passed the law itself

Notes:

· Looking at Sup. Clause, could you argue state courts not required to adjudicate?

· Litigants could simply go to a federal court

· Declining to hear the case is not defying a federal law

· Suppose federal law provides a defense?

· Federal law gives them right to assert that defense, so then it wouldn’t be ok for state court to refuse the defense (different than refusing to hear case altogether)
· D didn’t chose to go to court, so must be able to assert the federal defense 
· Supremacy Clause doesn’t quite get us there.  What else is there?
· Printz v. US: Court adopts “anti-comandeering” principle: Federal gov’t can’t commandeer state gov’ts/legislatures/executives
· Everyone is bound by federal law

· See “Madisonian” compromise: Framers agreed that there would be one supreme courts, and as many inferior federal courts as Congress wanted

· Implication is: if there shall only be a Supreme Court, and its JD is almost all appellate, state courts must be compelled to hear Fed Q cases

· Mondou: The existence of JD implies the duty to exercise it

· Different from legislature and exec, because they’re never really forced to pass anything

· Bringing case to court means court has to adjudicate (for the most part), but Congress never has to pass a bill if they don’t want to

Testa v. Katt (US 1947)
· Facts: Emergency Price Control Act, Court of RI said they don’t enforce the penal statutes of other “sovereigns”

· Court: Federal gov’t is not a ‘foreign policy’ in the same way that a foreign nation would be.  But sometimes state court may refuse to hear federal case – if it has a valid excuse:

· If case had arisen under state law, and if the court would have dismissed the case anyway (“Non-discriminatory” excuse)

· Douglas v. NY: Problem was not that it was a FELA action, the court still wouldn’t hear it even if it arose under state law (where P, D, and action all from out of state)

2. State Court Procedure When Considering Federal Claims

Minneapolis & St. L.R. Co. v. Bombolis (US 1969)
· Facts: In trial, MN law permits jury verdicts to be non-unanimous in some circumstances, while the Constitution requires unanimous verdict

· Court: State court required to hear federal Q case, but they’re still state courts, so they still follow state procedure

Dice v. Akron, Canton, and Youngstown R. Co. (US 1952)

· Facts: RR had P sign release of his claims for personal injury; P claimed the release was obtained by fraud.  State court made two mistakes:

· Procedural: Allowed judge to consider factual issues regarding fraud

· Substantive: Found that OH law governed effect of release  (FELA doesn’t comment)

· Court: Federal law should have determined the effect of the lease

· Applying state law undermines the effect of federal enforcement (because it gives the right, federal law must also control the defenses)

· Court would have to analogize to other “federal common law” (Fraudulently received release is not a good defense)

· State court is bound to hear a FELA case, and must provide all rights that statute provides, and the jury right is so important that it is included in these rights

· Frankfurter, concurring in the judgment: If we’re concerned about being fair and getting just outcomes, there will likely be more mistakes if we force them to use federal procedures with which they’re not as familiar

· But, P always has the option to sue in federal court

Notes:

· This is different from Bombolis – why?

· Jury right is simply SO basic that it must be conferred, but specifics about the jury are not 

· Dissent thinks they should just overrule Bombolis

· Congress, in passing FELA, wanted workers to have the procedural right of going to a jury

· Pleading:

· Federal cases don’t require specific pleading – can just say “D N’ly injured me”

· But in some state courts you must say what the injury is

· Test: Is the simplified pleading such an integral part of the process that it must be accorded?

· Court said yes – see Brown v. Western Ry. Of Alabama (notes case)

· What constitutes an “integral part of the federal right”??

· Siegel: Frankfurter position makes more sense, because it’s confusing trying to work with “hybrid” model, and P always has another choice (bringing in federal court)

· But if Congress says something (“must have unanimous jury verdict”), seems like state courts would have to apply this

· Argument: As long as there is a fair procedure, they should just apply that to federal law

· But this isn’t the rule – look to “integral part of process”

V. The Applicable Law
A. State Law in Federal Courts

1. Swift and Erie

Swift v. Tyson (US 1892):

· Facts: T gave negotiable instrument to N; N endorses to S. T refused to pay because land he got in exchange wasn’t valuable, claimed he was defrauded.  S says note is valid; he’s an innocent 3P, so defense doesn’t work. T claims S hadn’t given value for the note b/c pre-existing debt doesn’t constitute consideration.

· T: under NY law pre-existing debt is not consideration

· Court: Even assuming this is what NY law says, fed court not bound to follow NY law (doesn’t come from written law)

Notes:

· S v. T often said to say that federal courts in diversity JD bound to follow state written law, but not CL

· Siegel: Not quite.  Says that where there’s a statute or long-established local customs having the force of law are binding (could include state CL) 

· Here, NY courts were trying to come up with rule that should govern

· This isn’t state law because Congress and state haven’t spoken

· Provides for uniform rule of commerce across state and national boundaries without worrying about individual state law

· Even NY judges are looking to general law

· “Every judge (state or federal) should be equally capable of determining what the general commercial law is”

· General CL: In period between Swift and Erie, general law governed commercial law, maritime law, law between several states, etc.

· Over time, question of which subjects were governed by this common law was greatly expanded - Included tort actions by the time Erie came along

Erie RR Co. v. Tompkins (US 1938)

· Facts: T (PA) bring lawsuit against RR (NY) in NY federal court.  PA law and “federal common law” differed on issue of N.  Under Swift doctrine, federal courts could consider “general federal common law” of torts - RR would lose

· Court: There is no general federal CL.  Court sitting in diversity JD is to apply state law for 3 Reasons:

· (1) RDA: “laws of several states shall be the laws of decision when state law apply”

· Previously understood to only mean state statutes, not state CL, now understood to include all state law

· Seems roundabout – “apply state laws when they apply”

· Prof. Charles Warren’s note: “statute law” was stricken from original draft to be “laws,” which court found to mean that they meant it to include all law

· Not the most persuasive argument

· (2) Practical effect: discriminates against instate Ps – doesn’t fulfill proper purpose of diversity JD

· Encouraged forum shopping (see Black & White v. Brown & Yellow)

· No uniformity among decisions

· (3) Constitution: No clause in Constitution gives power to Congress to control issues of state law

· Except in federal law matters, the law of the state is to be applied

· Constitution recognizes and preserves the autonomy of the states

· Philosophical shift of our understanding of law (no longer “ominous brooding presence in the sky”) - law must be definite”

· Federal gov’t get its power from constitution – limited power

· Not true of state gov’ts (general power; constitutionally limited)

· What in the constitution might give federal courts this power?

· Commerce power: suggests Congress could have made this rule (could pass law establishing standard of care for RRs)


· NOT Diversity JD: given to federal courts (power to make law for diversity cases) – BUT


· Purpose of Diversity JD is to provide a neutral forum (doesn’t impliedly give them power to make the law)

· Purpose of admiralty JD is to ensure that there is only 1 admiralty law (impliedly gives power to make the law)

Notes:

· After Erie, there’s a basic shift in our theory of what law is - it’s something that emanates from a sovereign gov’t

· Because federal gov’t is limited, must be some part of Constitution to make that law, and there is no part that gives fed gov’t to make law, only possible one would be Diversity JD, but this doesn’t give them that power because it’s purpose was to provide neutral forum

· Erie’s “nature of law” pronouncement

· No “general law”: law comes from a sovereign gov’t (state or federal), and federal gov’t is limited, so federal law must emanate from a constitutional provision, and there isn’t one giving Fed courts power to have JD over all diversity JD (creates neutral forum, but not mandatory)

2. Choice of Law

Klaxon v. Stentor Electric MFG Co., Inc. (US 1941)

· Facts: In diversity case, argument over which choice of law to apply (state v. federal)

· Court: Federal court, sitting in diversity, must apply the choice of law principles of the state in which it is sitting
Notes:
· Don’t’ want different results in each court – also encourages forum shopping

· Sometimes even state courts apply law of other states, depending on the facts of the case, so federal courts in that state which would insist on applying on DE law wouldn’t reach the same result as a DE state court

· Controversial decision: some think there should be a federal choice of law principle

· Federal judges aren’t always good at figuring out what the state law is

· Uniformity:

· Vertical: More certainty with federal law principles in state and fed courts

· Erie thought it was more important to have vertical uniformity

· Simply the result of the federal system where each state has its own law (disuniformity among states is a result of this system)

· Horizontal: More certainty between federal courts in different states

· Under Swift, horizontal uniformity was promoted because the thought federal judges would come to some sort of general federal law

· Klaxon: choice of law principles of state in which court sits

· Enforces vertical uniformity (between courts in same state), but horizontal disuniformity between same courts in different states

· Policy perspectives: forum shopping not so great

· Siegel: under Erie regime, is choice of law a state or federal matter?

· Swift: choice was a “general” law matter

· Many different approaches to CoL:

· Better law approach: Courts decide which law is better, and apply that one

· First Rest. (common): turned on where the event occurred

· Interest Analysis:

· How state law interests would be affected by certain law

· MSR: most significant relationship

· If CoL is an extension of substantive law, then state laws should apply in the absence of Congressional override

· When does state law apply?

· (1) When there are state law claims and federal law claims in the same case

· (2) When federal statute refers back to state law

· (3) When federal statute leaves out reference to which law applies

3. Other Applications of State Law in Federal Court

Agency Holding Corporation v. Malley-Duff & Associates (US 1987)
· Facts: P brings suit under RICO, which doesn’t provide for a SoL

· Court: Typically, where federal statute creates a cause of action, but doesn’t put a SoL on that action, court should find analogous state law, and apply that SoL – BUT here finds federal analogous law (Clayton Act). Why?

· (1) No state laws analogous to RICO (pattern of racketeering)

· (2) Uniform SoL is necessary

· (3) Finds Congressional intent

· This has been the practice for many years, Congress is familiar with it, and they would expect this result

·  Scalia, concurring in judgment:

· 1) Notion of “borrowing” state law is inappropriate - state SoL applies of its own force

· Until federal law preempts, the state law applies (they’re general gov’ts)

· 2) Federal law can displace all of state law in certain areas; can also just displace some of state law in a certain area (“interstitial” quality)

· I.e., if federal law creates only a cause of action, then only that preempts state law, but all other aspects of the case are governed by state law

· This isn’t disuniformity, because the federal law (cause of action), remains the same throughout all states

Notes:

· But this isn’t always how it works:

· Dice v. Akron (above), where D had signed release from the cause of action under FELA


· Q was governed by federal law, because Court didn’t want states applying their own defenses to federal causes of action

· Though not all particular elements of cause of actions were enumerated by Congress, court found state law should apply (??)

· How to reconcile these?

· SoL doesn’t necessarily go to the right itself in RICO, whereas in FELA defense might go toward the actual right protected

· Federal law can be interstitial, or it can be complete – it’s up to Congress

· If congress hasn’t said anything, it’s up to judicial interpretation

· Court asks how integral the Q was w/r/t the right created by congress

· Didn’t think SoL was so integral

DeSylva v. Ballentine (US 1956)

· Facts: In copyright case, statute didn’t define what a “child” was in the meaning of the rights passing on to a child (does an illegitimate one count?)

· Court: State law usually provides the rights in family law

· Congress, in passing this law, was not intending a federal family law just for the copyright situation – they were only thinking about copyright

· State law is general and comprehensive

· Disuniform state law can fill in where federal law is silent

B. Federal Common Law

1. Introduction

Clearfield Trust Co. v. US (US 1943)

· Facts: Check written by Treasurer of the US to Barner. Someone stole it from the mail, cashed it at JC Penney, which went to Clearfield, who endorsed the check to the treasury

· US had to pay Barner again, then came after Clearfield for endorsing a forged check, but only after more than a year later.  DC: PA law applies.

· Court: PA law doesn’t apply here, this involves the rights and duties of the US (governed by federal law)

· US has an interest in having the same policy throughout each state

· Doctrinal: US exercises constitutional function in writing checks

· Practical: Enforcing these checks differently in each state would put a great burden on the federal gov’t, and would be too complicated

· Congress hasn’t established uniform rule, so the Court will

· Look to “federal common law” – use CL methods

· Appropriate rule was that lack of prompt notice can be a defense, but it is up to D to show how this lack actually damaged them

Notes:

· When is it appropriate for federal courts to fashion federal CL?

· Jackson’s opinion in D’oench, Duhme, & Co., Inc. v. FDIC: 

· Federal common law implements the Constitution and statutes

· Without common law, federal system would be impotent (Unrealistic for Congress to think of everything)

· Federal courts in a non-diversity case (Fed Q case) do NOT act as a local tribunal

· Argument for FCL:

· (1) Argument of Court in Clearfield: in matters governing the rights and duties of US itself, law has to be federal, and if Congress hasn’t made it, courts should

· (2) Jackson: courts have to have power to fill in the vacancies in federal statutes, otherwise federal law would be impotent (can’t predict everything in the statute)

· Counterarguments:

· (1) Separation of powers: Congress should be the one making the law, illegitimate for courts to usurp this power (but not 100% clear in constitution)

· (2) Federal gov’t is a gov’t of limited powers, and this is true of the federal courts as well

· (3) Federalism argument: founding fathers were very cautious about powers given to federal gov’t, and didn’t want states’ power intruded on

· Created the Senate to represent the states (embodies political safeguards of federalism)

· So FCL violates this because you get affirmative law that bypasses the lawmaking process that protects state interests

· Clearfield Trust: what if this had been brought in state court?  What rule would have applied?

· Federal rules – supercedes state law, including federal common law

· In days of Swift v. Tyson, Supreme Court gives rule of existing law.  If similar case arises in NY state court, is it bound to apply the rule the Court laid down?:

· Not in the old days – when federal courts laid down a rule of law, it was not binding on state courts b/c courts believed they were looking to “general” (not “state” or “federal”) law

· This wasn’t binding on a state court because every judge was considered equally capable of determining what the general law was

· Under the Constitution, only federal law and their own law is binding on states, and general law wasn’t

· Today, concept of “general law” is abolished - now when federal court issues ruling in FCL case, this is binding on states

2. Areas in Which Federal Common Law Applies

a. Cases Involving Rights and Duties of the United States

US v. Kimbell Foods, Inc. (US 1979)

· Facts: Gov’t lends money to private party, and took lien on property in exchange.  Party doesn’t pay back, and gov’t wants to foreclose on the lien, and other parties have claims on lien.

· Under state law, private parties have superior claim on liens

· Gov’t: under FCL, the gov’t has a superior claim, like tax liens

· Court: Federal law does govern the rights and duties of the US, BUT the federal law could be: (1) Court fashions FCL, or (2) Court incorporates state law into its FCL as the rule of decision.

· When to incorporate state law?

· (1) Where uniformity is not important

· (2) Where it would not frustrate the specific objectives of the federal programs

· (3) Where federal rule would disrupt commercial relationships predicated on state law
· Here, Court found that these factors did not weigh in favor of a federal rule:

· (1) Uniformity not crucial: States had already crafted intricate state law, and the local entities already have to pay attention to state law

· No concrete evidence that disuniformity would negatively affect the federal programs

· (2) Private commercial parties would have their expectations frustrated

· Looking up in state records to see if there was a lien, there wouldn’t be one and then later gov’t could claim superior lien

Notes:

· Kimbell and Clearfield both governed by FCL

· In Clearfield, provides uniform rule; in Kimbell looked to rule of state

· FCL is uniform only where there is a need for it, and where there won’t be too much frustration

b. Cases involving Other Federal Interests

Boyle v. United Technologies (US 1988)

· Facts: Boyle killed by defectively designed escape hatch in military helicopter.  Survivors bring tort suit (wrongful death) under VA law against contractor who designed helicopter

· Court: FCL applies – gov’t contractor defense:

· 3 requirements:

· 1: US provided rxably precise specifications (discretionary function)

· 2: Equipment conformed to those specifications

· 3: Contractor warned US about dangers

· Federal law pre-empts state law where:

· (1) Clear prescription by Congress

· (2) Direct conflict between state and federal law (Would the application of state law frustrate the federal policy?): Yes

· This would affect the gov’t – the contractors, without liability, would raise their prices to protect themselves from suit
· Federal gov’t is not liable for discretionary decisions (discretionary function exception) – liability would frustrate this
· Pretty unusual for court to find that the test is met
· (3) Uniquely Federal Interest: Yes

· Obligations and rights of US under its contracts

· Civil liability of federal officer in the course of duty

Notes:

· Is this a good use of FCL?

· (1)Deference to military

· (2) Theory of contractors raising prices is tenuous

· (3) Brennan’s dissent: In other situations between private parties that touch on gov’t interests, the court won’t find that connection

· (4) If gov’t refuses to accept liability for itself or contractor:

· Less likely to join

· Insist on higher pay to self-insure against possibility of being unable to recover

· (5) When judges play at being economists, they often overlook things

· It’s not always clear that this is going to save the gov’t $

· (6) Can’t be liable under state law for something that you were required to do under federal law

c. Express Instructions to Create Federal Common Law

Rare circumstance of this: FRE 501 (criminal law privileges):

· “Shall be governed by principles of common law as they may be interpreted by the courts of the United States in the light and reason of experience.”

d. Implicit Instructions to Create Federal Common Law

Textile Workers Union of America v. Lincoln Mills (US 1957)

· Facts: Congress said under a collective bargaining agreement, any breach can be brought in federal court

· Court: Federal law applies. §301(a): confers JD, but court finds implicit instructions to find FCL

· Needs a uniform law (otherwise, states might not uphold agreements to arbitrate)

· Douglas: without a uniform federal law, the whole point of the statute will be frustrated

· Arbitration clauses are quid pro quo for the union not to strike during the agreement

· Congress has given us JD over enforcement of arbitration agreements, and that implies power to create FCL

· Diversity JD is to provide a neutral forum, whereas JD grant in labor cases is to provide a federal uniform rule (promote collective bargaining peace)
Notes:
· Courts have found implicit grants to use FCL in the constitution for admiralty cases and for cases between states
· Idea again is to apply a uniform federal rule
· Court provides neutral forum and law in these cases
· Critical point in figuring out whether JD grant implies grant to use FCL is the purpose in the grant of JD
e. Statutory Interpretation and Federal Common Law

Process of statutory interpretation often bears a strong resemblance to the creation of federal CL, especially when a statute is so vague that its interpretation necessarily entails a great deal of judicial discretion. – See Sherman Antitrust Act

C. Rights of Action

Classic Approach:

Texas & Pacific Ry. Co. v. Rigsby (US 1916)

· Facts: RR employee was injured on railroad car at work by a defective handle.  Federal Safety Appliance acts provided for safety standards, including proper handles on cars

· Had a prohibition, but didn’t say that there was a private right of action (only penalties for those RRs that violated the statute, enforced by the gov’t)

· Court: Employees were meant to be protected by the Act, so they can bring a suit (Ubi jus ibi remedium - Right to recover is implied)
· Test: Look to see who statute is meant to benefit, if that P is in that class of persons, they can bring a suit
Notes:
· I.e, as a handle manufacturer whose goods the RRS refuse to buy (they’re violating the statute and you’ve been injured by not getting business), you can’t bring suit because you’re not w/in class of Ps who the statute was meant to benefit

Classic Approach High Watermark:

J.I Case Co. v. Borak (US 1964)

· Facts: C merged with tractor corp, which they needed s/h approval for.  Passed around unlawful untrue proxy statement in violation of SEC - S/h injured.
· Act didn’t say there was a private right of action for the corporation to violate SEC rules (SEC can bring cases, enforce penalties)
· Court: S/h can bring this action.  Statute was there to protect s/h & to do so had to give them the ability to enforce these rights
· Federal courts must adjust their remedies to provide the necessary relief where federal secured rights are invaded
· Congress figures out substantive requirements
· Courts figure out what the remedies are once these requirements have been violated

· SEC doesn’t have time to enforce every single violation

New Approach:

(1) Cort v. Ash (US 1975)

· Facts: Corporation violated statute forbidding spending money on federal election campaigns.  S/h  bring derivative suit (statute provided for criminal penalties, but no private right of action)
· Court: New test for whether to find a private right or not:
· (1) Is P within class of intended beneficiaries?
· No, this is intended to benefit the electoral system from monetary influence
· (2) Indication of legislative intent?
· Only look to see if Congress clearly intended that there wouldn’t be a private right of action
· (3) Consistent with underlying purposes of the legislative scheme?
· (4) Is cause of action one traditionally falling under state law?
· Finds that there was no private cause of action
New test for whether to find a private right or not:
· (1) Is P within class of intended beneficiaries?
· (2) Indication of legislative intent (expression of intent)
· (3) Consistent with underlying purposes of the legislative scheme?
· (4) Is cause of action one traditionally falling under state law?
(2) Cannon v. Univ. of Chicago (US 1979)

· Facts: P thinks denied admission because of gender
· Court: Must look to 4 Cort v. Ash factors.  What was Congress’ intent?
· Now, requires that Congress really intended that there be a private right of action
(3) Touche Ross (US 1979): Intent really is the only factor

(4) Thompson v. Thompson: intent is the main factor, but we still look to other factors

· Scalia, dissent: there shouldn’t be any factors

· Congress should have to explicitly create a cause of action

Alexander v. Sandoval (US 2001)

· Facts: AL drivers test only in English.  DOJ rule said can’t do anything that has effect of discriminating on basis of national origin (pursuant to §602)
· Court (Scalia): they’ll only look to Congressional intent, but only by looking at:
· Text, structure of statutory language
· It’s up to Congress to decide what rule is AND what the remedies are
· Different theory than what we saw in Case
· Why?
· Extensive enforcement mechanism provided for in the statute
· Parties here are twice removed (statute focuses on neither individuals protected nor funding recipients being regulated, but on regulating agency
Notes:

· Approaches:

· Rigsby: if P was meant to be benefited, there’s a cause of action

· Cort: 4 factors: Intended beneficiary, legislative intent, purpose of scheme, traditionally falling under state law

· Cannon: 4 factors of intent

· Focus on one factor, but take into account others

· Intent is only factor

· No factors

· Court keeps changing the test – with assumption that Congress knows the rules and legislates with this in mind

· What’s really at stake here? (1) Size of the penalty, (2) Type of enforcement

· Centralized (gov’t): only one thing empowered to bring actions, so there will be much fewer actions

· But maybe we only want the egregious cases brought

· Decentralized (private parties): more likely that suits will be brought

· But maybe we don’t want every single action being brought

· Just like FCL, Court fashions a rule without guidance from a legislature (judicial choice)

· But FCL is a different function (substantive law) whereas right of action is more remedial

· People who don’t like FCL almost uniformly don’t like implied rights of action

· This is a separation of powers and federalism issue

· Two areas where Congress has expressly dealt with this issue

· Where suit is against a state official: 42 USC §1983: whenever someone under color of state law deprives any citizen of any right, privileges or immunities guaranteed under the Constitution shall be liable in an action at law (expressly, there is a right of action)

· Where P in suit against federal official seeks damages other than money damages: 5 USC §702: express right of action

VI. Federal Jurisdiction

A. Judicial Power Under Article III

Osborn v. Bank of the US (US 1824)

· Facts: OH tried to levy a tax on a federal bank in OH; Contract arose under state law, but an issue of federal grant of authority to bank might have arisen

· Court: This can be brought in federal court

· Statutory basis: In any case in which the bank is a party can be brought in federal court (sue or be sued)

· Constitutional basis:

· Art III lists 9 categories – this one falls under category 1 (“arising under”)

· Any case in which bank is a party will ‘arise under’ federal law

· As long as there were federal questions that could be brought up, this can go to federal courts

· US Supreme court is like every other federal court (limited JD), so its cases have to be under one of the 9 categories

· Fact that D could bring up a federal question puts the case into federal court whether the D raises that issue or not

Notes:

· Siegel: this opinion seems so bold, it’s wrong (seems too broad)

· If case start with Fed Q, but comes up later: could get to federal court by removal
· Prof. Anthony Bellia: People have over-read what Marshall said in Osborn

· Has a different understanding of what it means for a case to “arise”

· We didn’t have FRCP in those days, there were only “forms of action” (had to plead that you had the capacity to enter into Ks as an artificial person (banks)

Textile Workers Union of America v. Lincoln Mills of Alabama (US 1957)

· Facts: Congress doesn’t make federal law even though they could, they just put it in federal court (“protective JD”)

· Court: If congress has power to make substantive law, then they have the power just to put this in the forum of federal court.

· Frankfurter (dissent): Can’t put a purely state law case with no diversity into federal court

· Diversity JD is evidence that framers thought about protective JD, and didn’t grant it anywhere else (negative implication)

· Thinks its ok if cases are put in federal court, governed by federal law but the law must be the incorporation of state law

Notes:

· Court has never expressly ruled on this

B. Statutory Jurisdiction

1. The Well-Pleaded Complaint Rule

Louisville & Nashville R. Co. v. Mottley (US 1908)

· Facts: Mottley had gotten free RR passes in exchange for release of claims against RR; Statute passed that forbids giving or using of free passes, RR refused to honor Mottleys’.  

· Mottleys: (1) Act of Congress doesn’t forbid using old passes; (2) If it does, it violates the Constitution

· Court: These would be Mottleys defenses to the RR’s claim

· Complaint itself has to raise a federal issue (can’t be raised in the defense)

· Can’t rely on “replication” (response to the RR’s defense)

Notes:

· Basis of the rule: Osborn tells us what “arising under” means for Art. III purposes: arises under federal law if there’s a federal Q in it somewhere, whether it comes up for not

· Text here being interpreted is the federal statute
· Has exact same language as the constitution (“arising under”)

· Apparently these same words mean something different in Art. III than they do in (what is now) §1331

· Maybe D won’t raise a federal defense, and then you have a case without any Fed Qs in federal court
· Removal is dependent on the federal court having original JD
2. State Law Incorporating Federal Law

American Well Works Co, v. Layne & Bowler Co. (US 1916)

· Facts: P brings suit against D for libel and slander by claiming that they have infringed on a patent (federal law)

· Court: Federal law has to give the P the right of action
Smith v. Kansas City Title & Trust Co. (US 1921)

· Facts: P s/h sued company seeking to enjoin company from purchasing illegal bonds (claim was breach of fiduciary duty)
· Arises under state law? Gives the cause of action of (breach of duty), even if federal law authorizing the issuance of the securities was unconstitutional
· Arises under federal law? If constitutional Q directly arises from P’s claim
· In order to decide this case, court will have to decide if the bonds are constitutional (only real issue is federal law)
· Court: Federal law.  Even though cause of action arises out of state law, it’s good enough that the cause of action requires P to establish a point of federal law:

· (1) Arises under

· (2) Can’t be “merely colorable”
· (3) Reasonable foundation
· Here, P that’s relying on a federal law to bring the complaint (satisfies WPC rule)

Moore v. Chesapeake and OH Ry. Co.  (US 1934)

· Facts: P brings suit against employer, under 3 counts of state law and one count of federal law (Federal Safety Appliance Act).  State statute defined liability by terms of the FSAA

· Court: Arises under state law (KY).  Just because state law incorporates federal law into its own, doesn’t make it a federal Q.

· There will be a federal issue that has to be decided, and once it’s decided, that is a fed Q that we (the S. Ct.) could review

Notes:

· How to reconcile?

· In Moore, this was just a N action - Statute said that when employee sues in N, D may not have defense of contributory N or assumption or Risk

· Here, federal Q technically only arises in the defense (seems contradictory to Smith

Merrell Dow Pharmaceuticals v. Thompson (US 1986)

· Facts: Suit brought by mothers who had taken drug, resulting in birth defects of kids. One of claims was that Bendectin violated the FDCA – say the drug was misbranded under the statute.  Violation of the safety statute was a rebuttable presumption of N

· Court: Congress didn’t create a cause of action in the federal statute, so the case doesn’t arise under federal law (Federal JD turns on right of action)

· To decide whether private right of action, go through 4 part test

· Big factor is always Congressional intent 

Notes:

· Congressional intent is most important factor in finding right of action b/c it’s a question of enforcement policy - Centralized (no right of action) or decentralized (right of action)

· Brennan: If whole point is creating centralized enforcement (no federal right of action), then state courts will all hear these cases and it will lead to even more decentralized enforcement
· Unless this is preemption
· Might say that if there is no federal cause of action, then states can’t hear this case at all, but they don’t say this
· Could allow for removal – then it will go to state court but be removed to federal, so at least there will be some uniformity among the decisions
· Might be better to say that it does arise under federal law
· Siegel: this case is annoying, confusing, wrong
· Clear rule now: A case in which there’s state law that implicates federal law DOES arise under federal law, ONLY IF there’s a private right of action under the federal statute

· But if there is a right of action, P could just bring in federal court to begin with

Grable & Sons Metal Prods, Inc. v. Darue Eng. & Man. (US 2005)

· Facts: IRS seizes property from G, D buys the property, G brings suit against D because land was improperly seized.
· Court:
Under Merrell, must determine whether the IRS statute creates a federal right of action to enforce the statute (it doesn’t so this would be a state law case), BUT Court creates a new test:
· Does state law claim raise a stated federal issue, disputed and substantial, which a federal forum may hear without disturbing congressionally approved balance of federal and state judicial responsibilities?

· Does the federal gov’t provides a “door key” and a “welcome mat”?
· Relevant considerations:

· (1) Clear legislative interest present?

· (2) Extent to which the JD would intrude on state issues

· (3) Emphasis on the # of cases that would be coming into federal court

· Should this be a consideration?

· No: we either have JD or we don’t

· Yes: where JD is not so clear, this is an appropriate consideration to maintain the balance between state and federal courts

· (4) Congressional judgment

· 1875 “arising under statute” or §1331 statute: Congressional judgment is only one sentence – this seems more like a judicial judgment

Notes:

· Prof Frier: Merrell Dow was confusing, in the whole run of these cases, federal courts have always tried to retain the ability to make an overall, systemic, practical judgment about what’s good for the system

· Shoshone Mining (note 5, p. 321): about resolving claims by mineral miners

· Underlying right of action created by federal law, but federal statute dictated that dispute should be controlled by local law
· Court: If brought in federal court, even though right of action is federal, all of these cases are governed solely by local law. Rejected it from federal court.

· This is an example of Court’s systemic decision-making

· Siegel: this goes a little far, seems like courts shouldn’t be able to decide these on a case by case basis, but helps explain some things

· If claim arises under state, but implicates federal: Think about whether it would be good or bad adjustment in state and federal courts balance to decide whether it should go to federal courts
3. Federal Jurisdiction over State Law Claims Between Non-diverse Parties: Pendent, Ancillary and Supplemental Jurisdiction

United Mine Workers of America v. Gibbs (US 1966)

· Facts: Just left with state law claim.  Union: this is only a state law claim between non-diverse parties, can’t have this in federal court

· Court: As long as there was a federal law claim, and the federal and state law claims arise from the same facts (common nucleus of operative facts), it’s ok to have this in federal court

Notes:

· This is different than Osborn. There, issues were:

· One claim wrapped up in both federal law and state law (in that case the federal court must resolve all of these claims)

· Here, these are 2 different claims, each distinctly federal and state (court must try the federal claim only)

· Brennan: important policy reasons for why this is a good idea:

· Justified by judicial economy, convenience, and fairness to litigants

· Doesn’t make sense to have 2 separate cases (bringing in lawyers, witnesses all over again)

· More fair because there will be consistency – don’t want fact finders to come to 2 different results

· Allowed by the Constitution:

· “Cases or controversies arising under federal law” –  all claims that arise from each case must be decidable by the court (whether federal or not)

· Though this claim could have been brought to state court, Brennan wants people to be able to bring federal claims to federal court

· Federal courts should enjoy parity with state courts

· Congress must also enable the JD via statute to get the claim into court

· Brennan doesn’t say a word about this (we don’t know why)

· Pendent JD is different because it’s discretionary
· If a statute gives a court JD, then it’s mandatory JD 

· If Brennan said that this was §1331 JD, it would follow that it would be mandatory

After Gibbs, there was a whole series of cases about the pendent parties:

Aldinger v. Howard (US 1976)

· Facts: P sues supervisor under §1983, and state tort action against municipality because couldn’t sue them under federal statute.  Wanted to sue under pendent JD.

· Court: This is dragging in an additional party, not just another claim like in Gibbs.  Looks at §1983, and found Congress impliedly forbids court from exercising pendent JD.

Owen v. Kroeger (US 1978)
· Facts: Basis for JD was diversity (§1332) – P was diverse from D(1), but not diverse from D(2) who was impleaded by D(1)

· Court: found implicitly forbidden by Congress (sneaking around complete diversity)

Finley v. US (US 1989)
· Facts: Widow sues US for husband’s death under FTCA and sues another D under a different court claim.  Couldn’t have brought these in state court because FTCA couldn’t be brought there.

· Court: “wakes up” here: There has to be a statute that confers pendent JD, can’t just make it up – but no statute ever conferred it

Notes:

Congress finally passes §1367, which gives a codified basis for pendent JD – now called “supplemental JD”

· Can apply to pendent parties and claims

· Constitution just says “cases,” so Congress just comes down with judgment about what a case is (this is constitutional)
VII. Lawsuits against Governments

A. Federal Sovereign Immunity

1. The Rule of Immunity

Schillinger v. US (US 1984)

· Facts: S had patent for pavement, gov’t infringed his patent by having their contractor use his patented process
· Court: US can’t be sued without their consent, and only Congress can give this consent (hadn’t for tort.)  Gov’t is so big that it would constantly be in court (bigger than corps)

· Gov’t is carrying out public goals and duties – may affect ability of officers to carry out their functions (we all have an interest in their ability to do this)

Notes:

· Finds that there is immunity for torts, but not for contracts

· Want to encourage reliability of gov’t, encourage contracts with the US

· Otherwise, might have to charge premium as insurance policy if gov’t wouldn’t waive

· No consent needed for torts – nature of the act

POLICY: How are gov’t and corporations alike/ unalike?
	Like
	Unlike

	Everyone should respect rights
	Choice in corps, no choice in gov’t

	Both act through agents, fictional entities
	Gov’t public goals, corp. private goals

	Injury and justice can be the same for both
	Elect gov’t leaders, can’t vote out corp.

	
	Gov’t creates rights

	
	Different goals – profit v. non-profit entities


Immunity Theories:

· Holmesian Theory: 

· There can be no right against the authority that makes the law upon which the right depends (gov’t makes the law that gives you rights)
· If gov’t defines torts as acts committed by private parties, this isn’t a tort.  Nothing gov’t does can be a tort
· Hamilton Theory
· Simply inherent in the nature of sovereignty
· Arguments: Natural v. positive law – go against and for
· Ks with sovereign are only binding on conscience of the sovereign
· Public Policy:
· Government can’t be stopped in its tracks by any P who has a dispute
· Courts shouldn’t interfere with duties of legislature (nothing but mischief!)
· Mistake/ History (Jaffe)
· We inherited much of our law from England, and though they had the maxim “the king can do no wrong,” we misinterpreted this
· There was always redress provided when the king did a wrong (in the end)
· Mystery theory
· No one knows why we have this immunity – Supreme Court has never given one
· S. Ct. CA calls it a “mystery of legal evolution”
· Constitutional underpinnings?
· Scalia: appropriations clause embodies the principle of sovereign immunity
· Siegel: dubious
Price v. US (US 1899)

· Facts: Gov’t takes on liability for torts committed by Indian tribes. P is injured, seeks to recover consequential damages.  Gov’t asserts SI.

· Court: Liability only extends to direct injury caused by Indians, not for consequential damages

· Gov’t can only be sued w/ consent; have only consented to direct damages

· Harm was not caused by them, but by an Indian tribe (gov’t takes on a lot of gratuitous liability)

· Gov’t is the ultimate deep pocket, so it’s tempting to spread any loss to the gov’t

POLICY: Sovereign immunity: good or bad?

	Good
	Bad

	Gov’t protection at the beginning 
	Today, gov’t doesn’t need the protection

	Protects from taxpayer liability
	Unfair – same principle should apply to all

	Empowers Congress
	Should be enacted positively

	Encourages gov’t initiative
	Inconsistent with sep. of powers and representative gov’t


2. Methods of Avoiding Federal Sovereign Immunity

a. Traditional Methods

Marbury v. Madison (US 1803)

· Facts: Marbury brings suit to try to get court to order commission.  Madison never showed up – in such a context, SI issue is not as threshed out as it could be

· This was not barred by SI:

· (1) Madison, not the US was sued

· Arguments for this really being a suit against the US: Gov’t can only act through agents, such as Madison and Madison was acting in his official capacity, as the gov’t of the US

· In the court’s mind, there is a distinction between a suit brought against the gov’t and one brought against an agent of the gov’t

·  (2) In England, the king could be sued through petition of right

· Blackstone: sometimes, when the king is “deceived” by his officers into committing a “temporary injustice,” then of course suit can be brought against his officers so as to remedy that injustice

· Even the President cannot order an officer to commit an illegal act

· Court found that it was a judicial remediable thing where there has been a wrong committed here: where there was a right, there is a remedy (p. 2)

US v. Lee (US 1882)

· Facts: M asked to pay taxes on her estate.  Sent someone else to do it, but officials interpreted statute to mean that she herself must pay.  Property was sold in sale, US bought it and turned it into Arlington National Cemetery.  20 years later, grandson brought suit against the 2 federal officials to try to recover the land (ejectment)

· Court: SI doesn’t extend to suits against individuals

· Focuses on rights of plaintiffs - want to fulfill the “remedial imperative”

· Ejectment is usually filed against a private individual - court treats the gov’t officers as though they were private parties

· Non-statutory review: negates a defense (officers are stripped of the defense because of the illegality of their actions)
· The defense of SI is only good if the actions were legal

· Justice Gray, dissent (5-4 opinion):

· This encroaches on legislative and executive branches

· Officers really are the gov’t

Notes:

· “US can’t be made a D in a suit concerning its property, and no judgment in any suit against an individual who has possession or control of such property can bind or conclude the gov’t”

· This means US can now seek injunction, action of ejectment, etc. (it was not party to the first case, so it’s not bound by res judicata)

· So this IS a real distinction (US didn’t do so for political reasons)

Steel Seizure Case (US 1952)

· Facts: Truman ordered the Secretary to seize all US steel mills during the Korean war to prevent a steel shortage.  Truman: Courts cannot enjoin an action of the President

· Court: This is not enjoining an action of the President, this is enjoining the secretary from carrying out the order of the President

· Sawyer is an individual, and has no SI where the action is illegal

Notes:

In none of these cases is the P seeking monetary relief (usually seeking property or injunction)

· But see:

Little v. Barreme (US 1804)

· Facts: Captain of navy ship seized ship coming from France on GW’s orders, in violation of statute which allowed this for ships that were going to France.  FF sued to restore the property, sued the captain for damages. Captain raised Presidential orders defense.

· Court: Instructions can’t change the nature of the transaction

Notes:

· Action for damages is different b/c it affects the federal agent much more (in Lee, the agents only have to leave the property if they lose.  Here, captain gets personally sued for his own money if he loses.)

· Ultimate resolution: gov’t likely indemnifies the captain 

· Otherwise gov’t would have a hard time getting officers to follow orders

· So since this is really just round-a-bout suing the gov’t does SI really exist?
· Marshall thinks naval officers should obey Pres without worrying about being sued for damages


· 2 lines of cases in history: one saying that there was SI for the gov’t, and another saying that you can sue agents for CL causes of action

b. Details of and Problems with the Traditional Method (NS review)

Land v. Dollar (US 1947)

· Facts: Dollar Steamship gave stock over to US Maritime Comm’n, thinking they were giving it over as collateral for a loan, and once it was paid back, wanted their stock back.  MC thought the stock was just handed over, thought they had title to it. Dollar brings suit, MC claims SI.

· Court: Finds for the Ps – thinks this case is very similar than Lee

· Justice Reed, concurring: This is different than Lee:

· Suit was against the agents, but the only way that the MC could give back the property was for the D to act in its official capacity (commissioner’s individual did not own or hold the stock)

· To give it back would take an act of the commission

· This is then truly a suit against the gov’t, not against the agents

· In Lee, agents could get off the property – relief given in their individual capacity

Notes:

· NS review seems to be a strong thing

Gnerich v. Rutter (US 1924)

· Facts: During Prohibition, commissioner grants a permit for drugstore to allow pharmacists to sell intoxicating liquors.  Gives certificate for certain amounts of liquor, Ps claimed that this limitation/restriction on limit was illegal

· Court: Commissioner of Internal Revenue should have been the true D (Ps sued the inferior, local officers)

· CIR was the one who promulgated the rule - Local commissioner just carrying out his orders

· National CIR should have the opportunity to defend his regulations (likely defended by DOJ lawyer, who would also have defended this if CIR had been named)

· But this really all had to do with venue – CIR was in DC, Ps were in San Francisco

Notes:

· Williams v. Fanning (US 1947): Postmaster General issued fraud order against P, and the local postmaster was sued.

· Court: superior officer only required to be in suit if the court’s decree requires action on his part.

· Problem is that on one hand, we pretend they’re just individuals; but on the other hand, if they’re just individuals, we should really be suing the local guy

· Have to pretend 2 things simultaneously

· Secretary v. McGarrahan (US 1896): Suit brought against Secretary, who then resigned

· Court: can’t sue the former or the new secretary because the old one couldn’t do anything, and the new one isn’t the party in interest

· Again, contradiction between pretending to ignore gov’t or individual character of these people

· Solved by FRCP 25(d): new officer automatically substituted for old one

· Whole concept of NS review is essentially fictional

· Can only use a fiction only if you have complete knowledge of it’s falsity – as soon as you start to believe it, you run into trouble

· The last straw:

Larson v. Domestic & Foreign Commerce Corp (US 1949)

· Facts: Ps thought they were buying coal from War Assets Administration; WAA thought they had breached the payment part of the K, so they arranged to sell it to someone else

· Ps brought suit for injunction and declaratory judgment

· Court: Real question is whether this is really a suit against the sovereign (but all of cases are really against the sovereign when someone is sued for actions in official capacity)

· Types of cases where officer can be sued:

· (1) Officer being sued in personal capacity

· (2) Officer being sued where actions are beyond statutory limitations/ pursuant to unconstitutional statute

· (3) Officer being sued for actions taken pursuant to an unlawful order
· Court rejects 3rd category: officer is doing what statute tells him to do, but the action constitutes a tort

· Agent is still and agent, and so SI still applies (uses agency law)

Notes:

· Difficulty of this case arises out of underlying theory of NS review - court falls for the fiction by using the law of agency

· In agency law, the principal would be liable here – can’t avoid liability

· But here, the division of liability cuts it off altogether

c. Resolution

In the end, this is all resolved by statute: APA (5 USC §702)

· Congress finally waives SI in the 1970s:

· Person wronged with a cause of action shall not be dismissed on the grounds that the US is an indispensable party or is named in suit, provided that the names of the officers you’re suing are given
· Limitation:

· Doesn’t apply to any action seeking relief of monetary damages

· There are 2 important statutes waiving immunity from damages:
· Tucker Act: waives immunity from K claims
· Federal Tort Claims Act: waives immunity for tort claims

· Very important exceptions to this act

· Boyle v. United Technologies – implemented the “discretionary function” exception to the FTCA

B. State Sovereign Immunity

POLICY: Are the considerations of state SI the same as what we would think of for federal SI?

	Same
	Different

	Nature of sovereignty
	Nature of sovereignty –but Some of states’ pre-existing sovereignty was surrendered to federal gov’t



	Holmesian theory – to the extent to which the sovereign makes the law upon which you want to sue (if suing on the basis of state law)
	Holmesian theory – if court holds against state gov’t, there will still be federal gov’t to enforce the judgment 

	Claims/justice – situation of the P is the same
	Individual choice to “exit” the state and live in a different one is easier

	Public policy
	Textual basis for state SI (11th Amendment)

	Hamiltonian theory (SI is inherent in the nature of sovereignty)
	One immunity is about federalism, and the other is about separation of powers


1. The Provocation

Chisholm v. Georgia (US 1793)

· Facts: C sues GA in S. Ct. because they owed him money based on a contract claim (assumpsit)

· Court: State should be suable in assumpsit

· State isn’t sovereign w/r/t powers it gave to the union.  

· People of GA agreed to enter into a gov’t and the union by ceasing to be a sovereign state on their own, and merge their sovereignty into the union

· Constitution says that S. Ct. shall have original JD over “claims between states and claims between states and citizens of foreign states” – why would we assume that they could only come as Ps? (If there are 2 states, one has to be a D)

· Inherent in the concept of justice: if state is taking on the responsibility of contract it should face the consequences of not honoring its contract

· Dissent – Chief Iredell:  Federal JD granted over suits between state and citizens of another state is concurrent with state courts, not exclusive to S. Ct. Therefore, the federal courts can only hear such cases as state courts themselves could hear, and it’s obvious that a state court couldn’t hear a suit against the state

· This was only meant to continue actions that had been acceptable in state courts – wasn’t meant to create anything new

· Judicial power is peculiar, goes further than Leg and Exec powers because Diversity JD gives courts JD even where suit has nothing to do with federal law

·  (Pre-Erie): Here, if C wants to sue GA – Court has JD, but GA law should be applied, and whether assumpsit against state could be brought against the state

· Other justices think there’s some kind of federal CL]

· Iredell thinks this is the wrong way to handle these cases, and find:

· Constitution hasn’t made new law

· Congress hasn’t made new law

· So we’re left with the state’s current law, which doesn’t allow for assumpsit actions against the state

· Could sue state under federal law

2. The Response

11th Amendment, 1795

Judicial power of the US shall not be construed to extend to any suit in law or equity, commenced or prosecuted against one of the United States by citizens of another state, or by citizens or subjects of any foreign state.

3. The Great Debate

Hans v. Louisiana (US 1890)

· Facts: LA issued bonds to H (LA), then later changes its constitution to make these bonds invalid. H brings suit against LA in fed court because this arose under the laws of the US (Contracts Clause of the constitution)

· 11th Amendment only said citizens of other states couldn’t sue a state, didn’t say anything about citizens of the same state

· Court:  Fears an “anomalous result” of allowing a citizen to sue its own state, but not an outside citizen to sue the state

· LA v. Jumel: foreign citizen tried to sue for bond payment under federal law

· Usually diversity adds to the JD – anomaly if you wouldn’t let an outside citizen to sue (seems it should be the reverse, if anything)

· This doesn’t square with the text of the 11th Amendment, but the court thinks that the country has shown its intention

· Madison and Marshall themselves said it wasn’t in the power of the court to call states into courts in the ratification debates

· Hamilton, 81st Federalist: intentionalist interpretation (no intentionalist arguments in Chisholm)

· Not necessary to examine reasons for SI – it’s enough to declare its existence

Notes:

· This kicks off the great debate regarding the meaning of the 11th Amendment

· If we wanted to interpret the 11th Amend literally, textually, then:

· Suit cannot be brought: State v. citizens of another state (even on a federal Q)

· Suit that can be brought: Instate citizen not barred from suing state

· Judicial power “shall not be construed to extend” (NOT “shall not extend”) - Must be taken in context

· Ex parte NY (1921): Bars suit even for federal causes, states are immune in admiralty

· SI doesn’t come from the amendment, the amendment is just an exemplification

· Monaco v. Mississippi (1934): states cannot be sued by foreign states, either

· Underlying policy of the amendment controls – unless there’s consent by states

· Also suits cannot be brought by corporations, Indian tribes, either

Atascadero State Hospital v. Scanlon (US 1985)

· Facts: P brings suit against CA b/c state hospital had refused to hire him based on disabilities, under Rehabilitation Act

· Court: Suit barred because of 11th Amendment

· In response to dissent: Amendment was a necessary part of the constitution to support the view of the federal system

· Never would have been ratified without this Amendment (“crystal ball” argument again – questionable)

· Brennan’s dissent:

· (1) Historical Mistake: New evidence concerning the drafting and ratification that framers never intended to constitutionalize SI

· Looks at VA constitution ratification debates

· George Mason: State-citizen clause would abrogate SI

· Madison:

· Patrick Henry: Can’t pervert the expression – wouldn’t mean that states could only be Ps, could be Ds as well

· Hamilton, Madison and Marshall’s remarks: Doesn’t abrogate SI
·  Brennan thinks these were only discussing diversity cases (must take their remarks in context)

· (2) Chisholm case: 2 members of Chisholm case were drafters of the Art. III

· Chisholm wasn’t a federal Q case

· Iredell didn’t say that no state could ever be sued in federal court

· (3) Legislative history of the 11th Amendment: Difference between proposal and the adopted amendment

· Might support either side:

· Court’s position: People were upset with Supreme Court and wanted to chastise it for the Chisholm decision

· Brennan thinks this supports him

·  (4) “The Diversity Theory”: Amendment adopts a narrow view of the state-citizen clauses, but leaves the Federal Q and admiralty clauses

· 9 categories of Art. III powers are to be read disjunctively – after this amendment, all the other clauses are still in there

· As to Fed Q, states have no pre-existing state SI

· (5) Textual argument: Language is cryptic; parallels Art. III

· 11th Amendment wouldn’t say what it says if it meant what the court thinks it means (Why add “by citizens of another state”?)

· (6) Appellate JD argument

· (7) Anomaly problem: Accepting diversity theory wouldn’t lead to anomalous result because you could sue another state under federal law

· Even if anomaly, not up to judiciary to rewrite the amendment

· (8) Policy argument

Notes:

· Which of these should be given most weight?

· Historical/ Intentionalist, Textualist

Welch v. Texas Department of Highways and Public Transportation (US 1987)

· Facts: State employee injured on job; files suit against Highway Dept. and TX under federal act

· Court: First response to Brennan’s dissent in Scanlon

· Maybe there’s ambiguity to what people were intending, so fall back on stare decisis

· Focus on the word “any”’: plain language of the amendment refutes the argument

· Siegel: But they’re not taking into consideration the rest of the amendment (can’t rely on part of text for textualism, have to rely on the whole text)

· Policy argument: Brennan’s argument is weaker because there are still remedies against states

· Atascadero: seems to say you can’t sue states in federal court, but you could sue them in state court

Theories of the 11th Amendment:

	
	Good
	Bad

	Official Theory
	· Long Precedent

· Protects states
	· Cuts against disjunctive theory of Art. II

· Enforcement problem

· Textual problem (last 14 words)

	Diversity Theory
	· Fed. Courts can enforce federal law

· History

· Textually plausible
	· Radical 

· Big textual problem (“any”)

	“Literal” Theory
	· Respects the text


	· Enforcement problem

· No support (anomalous result)


Notes:

· Breckenridge Amendment, proposed 1805: Didn’t think the amendment went far enough – would have eliminated the diversity JD entirely

· If this amendment were adopted, it might also deprive NY’er from suing CA’er in federal court, even on a federal question

· Seems to be that this amendment, and by inference the 11th amendment, meant to repeal diversity JD, but leave Fed Q JD

· Supreme Court: official theory, can’t be sued

· Diversity theory (Brennan –only repeals diversity JD, but can still be sued for Fed Q)

· Akhil Amar: Comprehensive Theory:

· In voting to ratify constitution, people of each state voted to give up their sovereignty and merge into sovereign US as a whole

· Proof: can change constitution against the wishes of a particular state (see Art. V) – as long as ¾ states ratify, it becomes part of the constitution

· Therefore, GA (or any state) can’t be really sovereign

· Implication:

· States have control over their own law, but suing under federal law means that state no longer controls – if the “whole people” of US creates a cause of action under federal law in which states are suable, then they are

· For the federal gov’t: Should be a distinction between Constitutional claims and other claims

· Congress passing statute is like states making state law - If under patent law, federal gov’t is not suable, that’s fine – but this wouldn’t apply if suing under constitutional law (there, the “sovereign” has spoken)

· Enforcement: States are subject to federal law, but if they don’t obey, they are immune from suit

4. Methods of Avoiding State SI

Ex Part Young (US 1908)

· Facts: MN passes statute that imposes fine & imprisonment for high rates charged on railroads.  RRs wanted to bring lawsuit against states to prove that it was unconstitutional, so sued the AG (Young) to try to get around state immunity – wanted him enjoined from enforcing the state law (seems like Lee)

· Court: If what official is doing it illegal, he’s stripped of his sovereign immunity

· State and federal sovereignty has been treated the same, so this same distinction makes sense here

· Harlan, dissent: Court is basically treating AG as an officer of the gov’t for purposes of the 14th amendment, but not for purposes of the 11th amendment:

· For 14th, not a violation of the constitution if it’s just an action of a private person

· But have to pretend he’s a private person for the 11th because otherwise they run into the problem of immunity

· Court’s response: Go back to stripping theory

· There’s a problem, but went ahead with this fiction in Lee and Osborn, and this is basically like these two cases

· HC: technically a suit against the state –ok to do it there, why not here?

· Again, remedial imperative
Notes:

· Represents a significant advance in nonstatutory review

· What’s different in this vs. Lee?

· Lee: form of action was ejectment (CL action), suit proceeded on basis of fiction that federal officers were ordinary private people because of their illegal activity

· Here: no CL action at stake for the action the Ps are seeking - can’t just proceed on this fictional theory that D is an ordinary private person

· AG hadn’t done anything yet, and certainly nothing that would have given rise to ordinary cause of action

· Unlike federal nonstatutory review (which was essentially eliminated by statutory waiver of immunity), this is how it works today for suits against states (must sue the officer)

Edelman v. Jordan (US 1974)

· Facts: E in charge of state welfare program (cooperative, gets federal funds.) Ps claim that D is not following the mandatory federal standards, and wants D ordered to pay what they’re required to under federal law.

· Court:  Courts cannot give retroactive monetary relief, can only give prospective injunctive relief
· D can be ordered to follow the federal law in the future, but no retroactive damages – 

· Distinguishes between suits brought in equity and law (unclear where they get this distinction – 11th Amendment includes both)

· Monetary relief more directly affects the state’s treasury, and then they lose the fiction that the Ps are not suing the state

· Though, the result of the prospective order has a direct effect on the state treasury as well

· But court draws distinction at “ancillary” money

· Siegel: Doesn’t really seem like a good distinction

Notes:

· What if the law weren’t this way?

· State SI would essentially be destroyed if we allowed suing state officers for injunctive and monetary relief

· On the one hand the court reads the amendment very broadly, also reads the fiction very broadly, but then limits it by finding to retrospective monetary relief

5. A Few More Details

Hutto v. Finney (US 1976)

· Facts: Prisoners in AK prison sue correction board members for violation of 8th amendment

· Court: Bringing a Young-type case, and get a prospective judgment against the state official, and then the state official doesn’t comply, you can enforce the order by jail time or fines

· Fines are less intrusive than jail; Courts must be able to enforce their rulings

Notes:

· State might argue that really, this is retroactive relief

· Might think that taking Edelman seriously would mean that all the court could do is tell the official to not violate the statute - this would lead to a cycle of the official disobeying forever

· Once the court has the ability to issue prospective relief, it has to be able to enforce it

· Costs and fees can be awarded whenever against states (said to be ancillary)

· Edelman v.Jordan: State never raised immunity until court of appeals

· Court finds that SI is jurisdictional (but it can be waived) – this is a contradiction 

· Now, it may be doubtful that SI is waivable, court not required to waive it sua sponte

· Lincoln County v. Luning: Counties, cities, etc. do not have sovereign immunity

Pennhurst State School & Hospital v. Halderman (US 1984)

· Facts: Ps sued on behalf of mentally retarded citizens for their confinement with state and federal claims. Got to federal court on supplemental JD, federal claim dismissed.

· Court: Federal court is not empowered to require a state to obey its own law

· Can’t issue prospective injunctive relief under state law

· Federal courts are supposed to be reluctant to get to the constitutional claim – but here, courts have to go to the constitutional claim first

6. Congressional Abrogation of State SI

Fitzpatrick v. Bitzer (notes case, US 1976)

· Facts: Ps sued under Title VII – Discrimination in employment

· Court: Ps could get retrospective monetary relief.  By passing Title VII, Congress abrogated State SI

· 14th Amendment, §5: “Congress shall have power to enforce the provisions of this article” - substantive provisions are by their express terms directed at states

· “No state shall deprive any person of life, liberty or property without due protection of law...” - when dealing with constitutional provisions that are expressly directed at states, states are suable

· Ex parte Va: seems to say that any power granted to federal gov’t is “directed at states” because it is a diminution of states’ power

Notes:

· There was some confusion after this case

· Court said Congress must speak with ‘unequivocal clarity”

Pennsylvania v. Union Gas Co. (notes case, US 1989) – overruled in Seminole Tribe
· Facts: Agency wanted to implead state of PA for CERCLA cleanup costs

· Court: Unequivocally clear that Congress wanted this under the Commerce Clause

· Everything given to federal gov’t takes away from states, so it may be sued (even though “states” not found in CC like it is in 14th Amendment)

Seminole Tribe of Florida v. Florida (US 1996)

· Facts: Statute passed pursuant to Indian Commerce Clause: IGRA set out strange scheme: if state doesn’t negotiate with tribe in good faith, they can bring to district court

· Court: Overrules Union Gas: Congress cannot use its Art. I powers to abrogate state SI

· Temporal rationale: since 14th amendment was passed after the 11th, it’s understood to limit it.  Since Art. I existed before, 11th modifies that/ overrules to some extent that part of Art. I

· Siegel: This reasoning seems attenuated – no one thinks the 14th amendment sweeps away the 8th amendment

· Souter’s dissent: Goes back to diversity theory, but won’t overrule Hans. Nature of SI:

· Assuming SI exists, it exists as a CL principle, so Congress can change it

· Compares this case to Lochner – Court should constitutionalize the common law

· Doesn’t want to make this same mistake

Notes:

· What about Ex Parte Young?
There, Ps were only seeking prospective, injunctive relief; also sued governor

· Court seems to think that since the statute only listed the state as the suable party, there’s a negative implication that state officer shouldn’t be sued

· Upshot: Congress can abrogate state SI, but not using its Art. I; only powers granted after 11th; and only relevant power seems to be the 14th amendment
· So it’s important which power Congress used in passing state that purports to abrogate SI

Florida Prepaid Postsecondary Education Expense Board v. College Savings Bank (US 1999)

· Facts: CSB claims to have patent on financing college expenses, claims FL infringed on the patent.  Congress had clearly said that states are liable for patent infringement

· Court: To use §5 (Congressional power to enforce), Congress has to:

· (1) Identify a violation of the 14th amendment, and

· None here

· (2) Narrowly tailor the law to remedying this infringement

· Takings argument: Just can’t take without compensation or DP

· Congress can provide prophylactic measures

· Title VII – prohibits employment practices which have a disparate impact. EP clause only prohibits disparate treatment (not impact) - Enforcement power allows Congress to go a little beyond correcting past wrongs

· If congress wants to use prophylactic measures:

· (1) Must identify conduct transgressing 14th amendment 

· (2) Tailor its legislative scheme to remedying or preventing such conduct
· Court finds no such thing in the record here

Notes:

· Stevens: if patent infringement is truly rare, then remedy won’t come up very often – there’s a perfect congruence (provides a remedy when there’s an infringement, and not when there’s not)

· No prophylactic powers for: Age discrimination, Disability discrimination

· Proper power for: Gender discrimination in family care leave (found it essentially discriminates against women – heightened scrutiny)

Central VA Community College v. Katz (notes case, US 2006)

· Facts: Trustee in bankruptcy is allowed to undo some transactions previous to the bankruptcy filing.  Wanted to undo transaction that bookstore had gone into against the state (would have been fine against any other creditor)

· Court: Just no immunity to start with (forget abrogation, there was nothing to abrogate)

· Relies on in rem JD: State is just a creditor

· Special need for uniformity – compares to writs of habeas corpus – 

· Special history with bankruptcy – before there was a federal gov’t, there wasn’t a gov’t that could give you freedom from your debts in every state

· State discharge of debts wouldn’t protect you from creditors in another state (would get sent to debtors’ prison)

· Justice Thomas: Could make this same argument toward patents, and yet states have immunity in patent cases

Notes:

· Is this consistent with Seminole Tribe?

· Bankruptcy power was granted in Art. I

· Seminole said Art. I couldn’t be used to get around sovereign immunity

· This was decided on O’Connor’s last day, and she provided the last vote for this case – Alito may change this
7. Suits Against States in State Courts

Alden v. Maine (US 1999)

· Facts: Ps want minimum wages from state, sued in state court.  Until now, SI had only been applied to states in federal court (because of the 11th amendment)

· Court: 11th amendment did not grant or limit SI

· Policy:

· Good: court now has more discretion

· Bad: takes away temporal argument; then where does it come from?

· Court just goes back to its older understanding of what SI is

· Whole point of 11th was to correct error of Chisholm, and to reiterate that SI is part of the constitution

· Very narrowness of 11th is what proves that SI is broad (Congress wouldn’t have made it so narrow if they thought they were writing a new immunity)

· Ps haven’t attempted to establish a waiver of immunity under express legislative intent standard

· If a state court has JD to hear a state law cause of action, it can’t discriminate against a federal cause of action

· Can’t throw out federal cause of action unless there’s a good reason (i.e., forum nonconviens)

· Court: gets around this by saying that there hasn’t been a systematic discrimination (Siegel: this doesn’t make sense, this is exactly what they’re doing)

· SI is so powerful, the Court is willing to overlook lots of things to find for SI

Notes:

· State doesn’t implicitly consent to suit simply by engaging in otherwise lawful activities that are regulated by federal statutes

VIII. Abstention

A. Anti-Injunction Act

Anti-Injunction Act [28 USC §2283]: Court of the US may not frant an injunction to stay proceedings in a state court except as expressly authorized by Act of Congress, or to protect or effectuate its judgments.

· Federal JD is generally concurrent  - exclusive only where Congress says it is so

· Typically, whenever a case is within fed JD, it could also be brought in state court

· Factors that go into deciding which court to bring suit in:

· 1) Location of the courthouse to lawyer’s office (amount spent is affected) 

· 2) Different discovery rules (lots of tactical maneuvering that goes on in trying to get a case in a specific court)

Kline v. Burke Construction Co. (US 1922)

· Facts: B brought diversity, breach of K case in federal court.  K defended in federal court, and then sued B in state court for same issue. B tried to remove, but couldn’t because nondiverse D was brought in (destroying complete diversity).  B asked federal court to enjoin the state court from proceeding.

· Court: Can’t enjoin because:

· B has right to be heard in federal court, but K has right to be heard in state court – both will continue (at least where the case is in personam)

· When one gets to judgment first, likely be res judicata on the other case

· Could be enjoined where state and federal court were arguing over same piece of property (in rem action)

· Can’t just be about a piece of property, has to be in rem (2 courts can’t take possession of the same res)

Notes:

· Could encourage a race to judgment; using delay tactics

· Whole thing seems wasteful

Atlantic Coast Line RR Co. v. Brotherhood of Locomotive Engineers (US 1970)

· Facts: BLE was picketing ACL.  ACL sought injunction against picketing in fed court; denied.  Then sought in state court; granted.  2 years later, S. Ct. heard a case and ruled that state court couldn’t take away federal right to picket.  BLE goes back to state court and asked them to repeal injunction, denied.  BLE then went to federal court, fed court enjoined the ACL from enforcing the injunction (not directed at state court – only enjoined RR)

· Court: This is the same thing as enjoining the state court itself. Anti-Injunction Act is not a guideline – it’s complete bar against injunctions, unless something falls under 3 specific exceptions:

· (1) Expressly authorized by Congress

· (2) Where in necessary in aid of its JD

· (3) To protect or effectuate its judgments
· Doesn’t fall within any of these:

· (1) No one contended it was authorized by Congress

· (2) Union claimed it was necessary to effectuate its right to picket (federal right).  Court: distinguishes this from protecting federal JD (injunction necessary to protect federal rights, but that doesn’t mean it’s necessary to aid the federal JD)

· (3) If you don’t like the state ruling, appeal.  It can always go to the US Supreme Court, whether litigated through federal or state courts

· Federal courts are only playing a secondary role in protecting federal rights, while the states are playing a primary role

· But there’s a big difference between going to a lower federal court and the Supreme Court (no right of appeal to S. Ct.)
· Court generally trusts the state courts to be primary guarantors of your federal rights

Notes:

· Is this a good idea – should state courts take primary role in protecting federal rights?

Mitchum v. Foster (US 1972)

· Facts: County in FL sought to close down D’s bookstore. D goes to federal court and seeks injunction of the closing of the bookstore under USC §1983 (specific right of action in all cases in which someone under color of state law is violating your federal rights)

· Court: §1983 doesn’t “expressly” authorize such a proceeding, but it’s mostly implicit

· Cites past cases, all expressly implicate state courts (varying explicitness)

· Explicit: Interpleader – DC may enter its order enjoining parties from instituting suit in state court

· More implicit: FNs 12-13: “state court shall proceed no further” (doesn’t hold that DC can enjoin them from proceeding)

· “Shall cease” – again, no explicit reference to DC

· §1983 doesn’t say anything like this, but one vaguely relevant passage: “Suit in equity” –distinction between this and action at law is injunction v. damages

Notes:

· Broader, philosophical point: §1983 was part of Civil Rights Act, which was a big change between the balance between the federal gov’t and the states.  Congress clearly conceded that it was altering the relationship between the states and fed

· Very purpose of §1983 was to interpose the federal gov’t between the states and the people 

· Broader attitude about who’s supposed to be playing the primary role:

· (1) States play primary role, entrusted to protect federal rights

· Only thing fed courts do is sit at the top, S. Ct. just in case the states mess it up

· (2) Fed plays primary role, interposed to protect people from violation of fed right

· This has never really been resolved

· Anti-Injunction Act:

· “Necessary in aid of JD” – In rem JD

· “Necessary to protect or effectuate its judgment” - Res judicata cases

B. Pullman Abstention

Railroad Commission of Texas v. Pullman Co.(US 1941)

· Facts: RC issued discriminatory order that was challenged in federal court, saying that RC didn't have authority to issue such an order under state law, and then, if such authority existed, that the order violated the US Constitution

· Court: DC should have abstained from deciding the case, sent it to state court for decision of the state question

· Reasons:

· Unsettled/difficult question of state law

· Potential avoidance of constitutional adjudication

· Avoidance of friction between state and federal courts/authorities

· Federal courts are less competent to interpret state law than state courts

· State court decisions of state law are definitive and final; federal court decisions of state law are only a good guess that could then be overturned

· Sensitive social issue (race)

· Equitable discretion: when suing for equitable relief, courts get discretion to balance equities...no right to an injunction

Notes:

· But none of these reasons independently provides a real reason for a court not to exercise jurisdiction that it rightfully has.  So how can we justify abstention?

· Some scholars say all of this is just illegitimate.  Courts should have to exercise jurisdiction when its been given to them by Congress.  This is a judicial power grab, taking extra power: the power not to do what Congress has told them to do.

· Court’s core reasons for abstention: appropriate for fed court to abstain where case presents difficult Q of state law which could avoid the necessity of deciding the federal question

· If decided, can go back to federal court for deciding the question

· Mostly obsolete, because most states use certification

· Not so pernicious to send it to state court if federal court has first found the facts

Quackenbush v. Allstate Insurance Co. (US 1996)

· In an action at law rather than equity, no Pullman abstention allowed, but you can stay your proceeding and wait for a state court to decide the state law issue.

· In the case of a state constitutional question, no abstention if the state constitutional provision at issue is the same as a provision found in the federal constitution.  In a case involving a unique state constitutional provision, then abstention is okay.

England v. Louisiana State Board of Medical Examiners (US 1964)

· Can make a reservation in state court to the resolution of your federal claim by the state court, then you can definitely go back to federal court after the state law issue has been resolved (even if you don't make such a reservation, you can usually go back to fed. court)

· Certification procedure has effectively replaced the use of Pullman abstention.  Certify a question to the state supreme court and have them resolve it.

· This is good because it's faster than abstention

Lehman Brothers v. Schein (US 1974)

· If a case presents a hard question of state law without a background constitutional issue: No abstention, but can still certify.  

· What's the difference between abstaining and certifying?  Unclear.

· Seems weird to allow abstention OR certification in diversity cases when the whole point of diversity jurisdiction is to avoid bias.

· Approved of certification in diversity cases.

Bottom line: Pullman abstention is allowed when there is an unsettled question of state law that, if resolved, could avoid the need for constitutional adjudication.
C. Specialized Abstention Doctrines

1. Burford Abstention

Burford v. Sun Oil Co. (US 1943)

· No constitutional question, but Supreme Court says that federal court should have abstained

· There was a crazy complex scheme for appealing decisions of the state agency involved that was being screwed up by the federal courts

2. Thibodaux Abstention

Louisiana Power & Light Co. v. City of Thibodaux (US 1959)

· Eminent domain is something that is really wrapped up in state sovereignty, so federal courts shouldn't mess with it.

D. Younger Abstention

Mystically linked with Ex Parte Young:

· There, RRs being threatened with enforcement of statute that they claimed was unconstitutional - Supreme Court issued an injunction against the state AG

· Court mentions that the penalty for violating the law was extremely severe

· Some thought this was a limit on the principle – where the penalty is draconian)

· This ceased to be a limit – injunctions became pretty routine

Douglas v. City of Jeannette (US 1943)

· Facts: Jehovah’s Witnesses were going door to door trying to sell religious literature, in violation of local ordinance that forbids this type of solicitation

· Court: In order to get injunction, have to show irreparable injury

· Threat of criminal prosecution didn’t meet this standard

· Should take it to the state court, and they should issue the correct ruling, and can always be appealed (like the Anti-Injunction Act cases)

Dombrowski v. Pfister (US 1965)

· Facts: Civil rights workers threatened with prosecution under the LA Communist Control law, claim first amendment right.

· Court: Injunction is appropriate.  Free speech has special implications – chilling effect

· If you have to risk being criminally prosecuted without getting injunction in advance, people will refrain from speaking (will censor themselves)

· Wants robust protection for freedom of expression

Notes:

· We’ve also seen this in the 3P overbreadth standing doctrine (exception is: can raise 3P’s rights where over breadth is substantial)

· Dombrowski: seemed like fed court should play primary role in protecting federal rights

Younger v. Harris (US 1971)

· Facts: H was a socialist, being prosecuted under CA Criminal Syndicalism Act in state court. Takes it to the federal court, suing the prosecutor (Younger), wants federal court to enjoin the state court.  Not barred by Anti-Injunction Act because it falls under §1983 exception (“expressly authorized by statute” Mitchum v. Foster – though this hadn’t been decided yet)

· Court: 2 barriers to injunctions against state: Anti-Injunction act, Abstention doctrine which might bar an injunction (before you even get to the act)


· Rule: no federal court is to issue an injunction against a pending state criminal proceeding, except where:

· (1) Law flagrantly and patently violates constitutional provisions

· (2) Brought in bad faith by the prosecutor

· Equity: Have always needed to show lack of an adequate remedy at law before injunctions could be issued

· Comity: For state court courts of general jurisdiction

· Federalism: Avoid needless interference of federal courts

· Here, injunction not proper:

· Federalism: Dombrowski was really a bad faith case – this isn’t

· Separation of powers: State courts haven’t had a crack at it

· “On-face” challenges are not how fed courts are supposed to work

· Court should be resolving concrete disputes, not “roving” through statute books and deciding what’s constitutional

· This is more like issuing an advisory opinion

Notes:

POLICY: Is this a good rule?

	Good
	Bad

	Shouldn’t interfere with state criminal processes
	Where Congress has legislated that court should take these cases under §1983, and court is deciding if it should, it’s essentially legislating its own JD

	Fed Courts shouldn’t be issuing virtual advisory opinions
	Mitchum takes a primary view of the federal courts; Younger takes a secondary view of the fed courts when it comes to protection of civil rights


· Younger Exceptions:

· Cases brought in bad faith

· Cases where rule is flagrantly unconstitutional

· Never been invoked by Court

· Always some clause in statute that isn’t constitutional (severance clause, etc) – rare for every sentence to be unconstitutional

· If we trust state courts to get the constitutional issues right, we might think that they would catch a patently unconstitutional statute

· Younger Abstention v. Pullman abstention:

· Younger just sends it back to the state court, it doesn’t provide for eventual return to the federal court to later decide the federal law claim

· Fed court doesn’t retain the power to later decide the federal issue – whole case gets sent back to state court

· Only way of getting it to federal court is taking it to the Supreme Court, and there’s not right to go there

· Pullman, there’s a right to take it back to the fed court

Samuels v. Mackell (US 1971, notes case, decided same day as Younger)

· Can’t seek declaratory judgment either 

· Effect is basically the same as an injunction

· If there was a declaratory judgment issued, then there might be an appropriate circumstance for an injunction

Steffel v. Thompson (US 1974)

· Facts: State prosecution is threatened, but not pending

· Court: An injunction is proper in this case - since the prosecution hasn’t started yet, the equity/comity/federalism rule has little force – there isn’t interference here

· This was the whole point of the Declaratory Judgment Act: Congress intended to have a less intrusive remedy than injunction

· Right to go to federal court to see if they have a right to do something that the state claims is criminal

· More orderly and civilized

· Doesn’t worry about whether you could actually get an injunction:

Notes:

· Here, P is actually threatened – there wasn’t an “imaginary or speculative” threat of prosecution like in Younger (i.e., had standing (injury must be actual OR imminent!)

· P need not actually subject himself to arrest

· Something that might ordinarily lead to prosecution is good enough for standing

· For a client in this situation: Seek a declaratory judgment

· Wouldn’t advise client to do the thing they want to do, because there could be a state prosecution, then you can’t get the declaratory judgment action started

Wooley v. Maynard (US 1977, notes case)

· Facts: In free speech case, there was actual prosecution 3 times, so there was a real continued threat

· Court: Sufficient to issue an injunction with declaratory relief

Notes:

· Under Steffel, go to fed court, get declaratory judgment that statute is unconstitutional

· If you go out and do that thing, and the state prosecutes you anyway, what effect does that have?

· Res judicata?  Court doesn’t decide

· Justice White: thinks that there maybe should be res judicata

· Justice Rehnquist: doesn’t think declaratory judgment should be res judicata in a state court judgment

· This would essentially render the fed court’s judgment an advisory opinion (which are forbidden)

Hicks v. Miranda (US 1975)

· Facts: Police seized copies of Deep Throat, declared obscene.  Judgment wasn’t appealed; instead Ps brought suit in federal court to enjoin enforcement of the CA obscenity statute – claim of unconstitutionality.  Day after filing the suit, state decided to file criminal prosecutions in state court 

· Court: DC shouldn’t have heard case:

· (1) Employees who had original prosecution pending against them and later Ds had interest that were so closely intertwined that it was as if they were being prosecuted themselves (Ps here were close enough that they could have had their rights vindicated in the original prosecution)

· Principles of comity and equity:

· No difference when there hasn’t been anything substantial that’s gone on in the federal courts

· Would trivialize Younger to say it all matter on who gets to court first

· (2) Where state criminal proceedings have been filed, even after federal complaint, but before the criminal proceedings have been substantively going on, Younger applies

· Dissent: This trivializes Steffel
Notes:

· Younger has been expanded in terms of timing

· Creates incentive to file prosecutions every time a federal complaint is filed

· What is “proceedings of substance on the merits”

· Discovery doesn’t seem to be (even months of discovery?)

POLICY: Is this good or bad?

	Good
	Bad

	Gives deference to comity, equity
	Gives State prosecutors a host of options

	
	Potential for abuse is significant

	
	Principles of comity apply the opposite way (state doesn’t have to refrain from interfering with federal action)


· Back to hypothetical client: what to tell them?

· Steffel: seek a declaratory judgment, but don’t do the act (under Hicks, could still be prosecuted after you brought it)

· But under Doran v. Salem Inn, could get a preliminary injunction to stay the state prosecution during the pendency of your federal claim:

Doran v. Salem Inn, Inc. (US 1975)

· Facts: Topless bars seek injunction of state statute outlawing them

· Court: Left question in Steffel whether P could get a permanent injunction, but find 9-0 that a P can get a preliminary injunction

· More comfortable issuing prelim injunction:

· State is only enjoined from prosecuting the particular people who have brought the injunction action

· Don’t need permanent injunction because if successful, getting a declaratory judgment will essentially enjoin the state from prosecuting you

· No such thing as preliminary declaratory relief – so prelim injunction is needed to protect you during this period

Notes:

· If you bring a declaratory action; as permitted by Doran, you seek a prelim injunction and DC grants it:

· While the injunction is in effect, you do the activity

· Then after the case is done, if the case comes out against you – can you be prosecuted for doing the thing you did while the injunction in effect?

· Court has never resolved this, Justices have commented on both sides

· Supreme Court has gotten tangled up in this timing issue
· Rule is: 

· Can’t get injunction against pending state proceeding (Younger)

· Can’t get declaratory judgment in pending state proceeding (Samuels)

· Can seek injunction if no state proceeding pending (Steffel)

· Unless there’s a state prosecution the day after (Hicks)

· Can seek prelim injunction to stay prosecution (Doran)

· Younger has also been expanded in the kinds of cases to which it applies:

Huffman v. Pursue, Ltd. (US 1975)

· Facts: State brought civil nuisance case against owners of porn theater, D brought action in federal court.

· Court: Younger applies to civil proceedings as well, and state’s interests were at stake here.

Notes:

· State “interest” in the proceeding: Undermining the state’s authority

· This spurned many cases which extended Younger:

· Trainor v. Hernandez; Moore v. Sims
· State civil proceeding for welfare payments, custody of abused children

· Juidice v. Vail

· State wasn’t even a party, but was issuing contempt sanctions against on of parties in the case 

Pennzoil Co. v. Texaco, Inc. (US 1987)

· Facts: P sues T for tortuous interference with contract (agreement) to purchase shares of Getty in TX. Jury awards P $10 billion judgment. T then goes to federal court in NY, seeking to enjoin P from enforcing judgment (said state proceedings violate constitutional rights.)  Don’t appeal because during pendency T would have had to post $13 billion bond, or else the judgment could be enforced against their property in TX.

· Court: State has an interest in enforcing the orders and judgments of its courts, so it can’t be enjoined.

Notes:

· Doesn’t seem like there’s any state proceeding in which a federal court could interfere with”

· If there hadn’t been a judgment: Like Kline v. Burke Construction Co  - can go forward in both courts, and whoever gets to judgment first gets there first

· But couldn’t do that here because only constitutional claim was based on the judgment (wouldn’t have been Fed Q)

· What exactly is the state’s interest in this proceeding?

· State itself said it had no interest in the outcome of the case, just in the fair adjudication of the case

· Seems significant that the judgment had been reached and the state’s interest was involved in enforcing the judgment.

IX. Habeas Corpus

The Statute: 28 USC 

· § 2241: Power to Grant the Writ

· §2243: Issuance of writ, hearing, decision

· §2254: State custody; remedies in federal court

· §2255: Federal custody; remedies on motion attacking sentence

· Literally means “you have the body”

· Applies to many situations

Classic case: being detained without being charged

· Until recently, this didn’t come up very often (used to be if INS tried to deport you)

· Now, Guantanamo Bay situations

· We’re looking solely at people who have been convicted pursuant to the judgment of the state court and are looking to get their case into fed court

· This is the main use today

Civil cases: can’t later bring claim to fed court claiming something was unconstitutional, there is res judicata on the claim and the federal court can’t do anything about it

· In criminal cases things are done differently – why is this?

· Historical debate, Justice Jackson, dissenting in Brown: Only thing HC could do for you was to inquire whether that court had JD

· Frankfurter refuted this

A. The Basic Principle of HC

Brown v. Allen (US 1953)

· Facts: prisoners sought HC b/c court had engaged in racial discrimination in selection of jurors, introduction of forced confession

· Court: Can get HC where there’s a federal constitutional defect in the trial

· Not within competence of federal court if it’s solely within the competence of state law, and no current federal statutory rules that would lead to release
· (1) Statute requires the federal courts to do this
· (2) HC inherent in liberty and democracy
· Fay v. Noia, (US 1963): res judicata doesn’t apply because the court is only acting on the body of the D, not attacking the prior judgment
· (3) Supreme Court’s review is discretionary, don’t have time to deal with all the cases

· Takes the primary view of the fed courts protecting fed rights

Notes:

· Issues with HC to be discussed:

· Is it true that you can get relief for any constitutional defect?

· What if you didn’t pursue your claim properly in state court?

· What about factual issues?

· Frankfurter in Brown: DC not usually obliged to rehear all the evidence, unless there was some defect with the state proceedings

· Unless a “vital” flaw be found, DC may accept their determination

· Always open to DC judge

POLICY: Good? Bad?

	Good
	Bad

	· Detention requires justification

· Federal judges should enforce federal rights b/c of life tenure

· Protects federal rights

· More consistent results from allowing federal courts to decide (fewer fed courts, applying same law)

· Extra incentive to state courts to get things right
	· Adds to workload of the federal courts

· Undermining the state efforts to enforce their own criminal laws

· Inefficient

· Distrust of state judges to apply constitution

· Frustrates states b/c of ambiguity of 14th amendment

· Contrary to res judicata; second chance

· Undermines finality

· Contrary to courts’ own abstention doctrines

· Criminals “go free” (though state has option of retrying the defendant)

· Meritorious claims are harmed by being in flood of frivolous claims




B. Federal Adjudication of Factual Issues in HC Proceedings

Townson v. Sain (US 1963)

· Facts: D claimed that confession had been illegally obtained.  Trial judge made no findings of fact, jury convicted D

· Court: Vital flaw test doesn’t explain it sufficiently:

· Added situations where DC court MUST hold evidentiary hearing, but still always within his discretion:

· 1) Merits of factual dispute were not resolved in the state hearing

· 2) State factual determination not supported by record as a whole 

· 3) State fact-finding procedure not adequate to provide full & fair hearing

· 4) Substantial allegation of newly discovered evidence

· 5) Material facts not adequately developed in state court

· 6) Appears that state trier of fact did not afford full & fair hearing

· 1966 Congress codified Townson
Keeney v. Tamayo-Reyes (US 1992)

· Facts: D claimed interpreter didn’t correctly translate his rights to him, so he pleaded nolo contendere to manslaughter

· Court: Narrowed when DC must hold hearing: when D can show cause & prejudice

· Never limits when DC may hold a hearing – always permitted

Notes:

· 1996: Whole revamping of whole HC statute:

· Facts found by state court is presumed correct

· FC shouldn’t hold hearing unless:

· Claim relies on new rule of constitutional law, or

· Factual predicate that could not have been previously discovered through the exercise of due diligence

(Michael) Williams v. Taylor (US 2000)

· Facts: Prisoner sought HC, told he had “failed” to develop his claim.

· Court: At fault for one claim, but not for the other.  For second claim (juror bias), he can pursue in HC because he wasn’t at fault

· “Failure” = your fault (not “it didn’t happen”)

C. Cognizable Claims in HC Proceedings

1. “Non-guilt-related” claims

Stone v. Powell (US 1976)
· Facts: D claims evidence used to find him guilty was illegally seized .  DC rejected his arguments; 9th Cir. finds that the ordinance was unconstitutionally vague

· Court: No right to relitigate 4th Amendment claims

· All of 4th Amend. jurisprudence is based on balancing test.  Exclusionary rule isn’t in 4th Amendment – not a personal constitutional right (meant to be preventative, not corrective)

· Balancing:

· Benefit: prevents officers from conducting illegal searches

· Cost: Lets guilty Ds go free - Benefits no longer outweigh the costs

Notes:

· Burger: doesn’t like exclusionary rule in the first place, so especially doesn’t like it in HC

· Brennan: HC statute doesn’t distinguish between types of constitutional violations

· Fears that this will be a slippery slope – that HC will be lost for other claims as well – Miranda violations, double jeopardy, etc. (not guilt-related claims)

· Not based on person’s factual innocence (serve to vindicate other federal rights that don’t go to substantive charge of the crime)

· Claim of being tried before for the same defense has nothing to do with your guilt before

· Majority does suggest that this is all about guilt v. non-guilt related:

· “Innocent man”; “convicted defendant is usually not related to basic justice of incarceration”

· Powell: state courts are just as capable of deciding federal questions as federal courts

· Brennan: structural differences (no life tenure) might not make state judges as bold as their federal counterparts

· BUT – in reality, this has not come to pass

Notes:

· Should the S. Ct. say this?  What is the purpose of HC?

· Purpose is to have federal courts vindicate federal rights

· This turned out to be an isolated case

· Powell: safeguard against putting innocent people in jail

· Brennan: to vindicate constitutional rights

2. Claim of Innocence

Herrera v. Collins (US 1983)

· Facts: D brings HC because of new evidence, 10 years after trial

· Court: “I am innocent” can’t be the only claim on a HC proceeding (D not alleging constitutional error in trial)

· If there was “truly persuasive” evidence of innocence, there might be a basis for HC

Notes:

· There’s always clemency (but never a right to this, executive discretion, very political)

·  “Innocence can be reviewed to some degree”: Clearly erroneous appellate review – if there was any rational basis for conviction, then can’t be overturned

· But newly discovered evidence isn’t considered

D. Claims Based on “New Rules”

Teague v. Lane (US 1989)

· Facts: Prosecutor uses all 10 preemptory challenges to exclude blacks from the jury (D was black) D’s complaints: EP clause violation (Batson: held that this violates EP), 6th amendment right to trial by jury is violated

· Court:

· EP: Batson didn’t apply retroactively to convictions that were already final 

· If case is still on direct appeal, the rule of Batson must apply (If court were to decide the law and not apply it, that would be an advisory opinion – so it applies to the Batson case, and then must apply to pending cases on direct review because like cases should be treated alike)

· Allen v. Hardy: also doesn’t apply Batson to cases on collateral review (only to cases on direct review)

· Linkletter test for retroactivity on collateral review:

· Purpose of the rule

· State reliance of prior law

· Effect on administration of justice

· This test provided inconsistent results

· Under Linkletter, when there was a new rule laid down in constitutional law, S. Ct. had discretion to apply it to cases on HC review (mandatory for cases on direct review)

· Concern for finality is more important than concern for getting case right

· 6th Amendment claim:

· Throws out old Linkletter test: Just don’t apply retroactively on HC

· Finality should have some weight in criminal process

· State courts frustrated by deciding constitutional issues only to have federal judge overturn it based on new rule

· Is this good or bad?

· Those whose appeals went too quickly don’t get to take advantage of a new rule

· Forced application of old understanding of constitutional law to a current case doesn’t really make sense

·  Can’t even reach the merits of the constitutional claim

· 2 Exceptions: New Rules Should Be Applied Retroactively if:

· (1) Places “certain kinds of primary, private individual conduct beyond the power of the criminal law-making authority to proscribe.”

· I.e., sodomy

· Batson was more about procedure, whereas this is about whether what you did could be criminalized at all

· (2) It requires the observance of “those procedures that... are implicit in the concept of ordered liberty.’”

· Has to be a fundamental, watershed new rule about the accuracy of your conviction

Notes:


· Procedural consequence: If a rule wouldn’t apply retroactively to everyone, they won’t even look at it

· Stevens: courts do this all the time with harmless error – first decide whether there’s an error in the criminal case, and then decide whether or not it’s harmless

· Strictly following the logic in Teague, seems you should first figure out if there was harmless error, and then decide whether it was truly error

· Brennan: Court should decide merits of the claim, then later figure out whether it applies retroactively, and should be decided in favor of Teague

· Even if others similarly situated wouldn’t get the benefit, should still give as much justice as possible to Teague
· What is a new rule under Teague?

· Something that is not dictated by precedent (“Dictated” really means “dictated”)

1996 AEDPA: HC shall not be granted to a person in state custody as the result of a state court judgment with respect to a claim adjudicated on the merits in a state court unless the adjudication of the claim resulted in a decision that was contrary to, or involved an unreasonable application of, clearly established Federal law, as determined by the Supreme Court.

E. Standard for Review of Legal Claims

(Terry) Williams v. Taylor (US 2000)

· Facts: W brings HC for ineffective assistance of counsel

· Court: 

· O’Connor: AEDPA doesn’t codify Teague – ruling only can be overturned if the state court unreasonably incorrectly applied the law or applied the wrong law

· Must be unreasonably wrong for HC to be issued

· Stevens, dissenting: new statute codifies Teague

· Only can overturn ruling if contrary to clearly established federal law

· Must be clearly established at the time of the original state court conviction, and clearly established by the S. Ct.

Good, bad?

· Stevens: if a decision is wrong, it’s contrary to federal law (whether or not it’s really, really/ unreasonably wrong)

· Regardless of text, this interpretation is ridiculous – why would Court uphold a ruling that is wrong?

· Standard of review is usually de novo (no comparative expertise)

· This is like Chevron deference – deference given interpretation is reasonable

· There, deference promotes uniformity

· Here, courts giving deference promotes disuniformity

· O’Connor: what else would “unreasonable application” do in that case?  Must be “contrary” and “unreasonably so”?

· Never want to render part of a statute superfluous

· Siegel: O’Connor better on text; Stevens better on policy

· What does AEDPA do to Teague exceptions?

· Seems to obliterate it – statutory texts holds the only way to get retroactive application

· Siegel: doesn’t seem right that they would obliterate the first exception

F. Procedurally Defaulted Claims in State Court Proceedings

Defaulted state court proceedings:

“Old, Old Rule”:

Daniels v. Allen (notes case, US 1953)

· Facts: State prisoners lost at trial, and were 1 day late in filing their appeal.  State denied relief, sought HC.

· Court: General principle that Court can’t reverse state court decision if supported by adequate and independent state ground

· Court can’t rule on federal issue where there is a mixed claim because it wouldn’t change the judgment (for one which is also supportable on the state issue) - would just be an advisory opinion

· Just an application of the “adequate and independent” state ground principle

“New Old Rule”:

Fay v. Noia (notes case, US 1963)

· Facts: N convicted of state crime, sentenced to life. Thought his confession was coerced, but didn’t appeal because if he won, he was afraid he’d be sentenced to death.  Seeks HC

· State: didn’t appeal, this is the end of the matter

· Court: DC courts could have reviewed this on HC.  This isn’t an appeal – just ordering state court to release the prisoner

· “Adequate and independent” state judgment proves they can’t reverse the state judgment, but HC doesn’t change the judgment, it just tells the state to release the prisoner

· Where bar to HC is that the prisoner defaulted something in state court, that doesn’t count, unless:


· The prisoner deliberately bypassed the appeal to play the system

· Even here, judge has discretion (not completely barred)

The Current Rule:

Wainwright v. Sykes (US 1977)

· Facts: D convicted in trial where some of his statements were admitted in violation of rule of Miranda.  Appeals, but doesn’t contest the admission of the statements.  HC motion in state court, brings up admission of statements, state holds them waived the because of “contemporaneous objection” rule. Seeks federal HC.

· Court: Overturns Fay v. Noia
· Where there was a waiver at trial, HC should be barred unless P can show:

· Cause for failing to object

· Prejudice to the decision
· This is the rule because:

· Respect for the contemporaneous objection rule

· Fay v. Noia encourages sandbagging

· If you don’t bring it up, you could be acquitted – if you get convicted, you can then bring it up later and get it washed out

· If courts didn’t respect COR, state courts might be less likely to enforce it

· Leads to state trial being the “main event”

· Brennan: Real reason for failure to raise these is that attorneys are ignorant and incompetent, ridiculous to assume that there’s sandbagging

· Better to take your best shot in state court and get HC review – HC review can be a lot less favorable than raising your claim at the right time

· Shouldn’t discipline client for lawyer’s flaws

Notes:

· Good?  Bad?

· Case-by-case might be good (like Fay)

· A lot of D’s don’t choose their counsel

· Should encourage COs

· Comes down to ex ante and ex post viewpoints

· Reasons of efficiency – letting lawyers look through transcript afterward can lead to another whole trial

· Good cause:

· State itself created some impediment to your raising the claim at the right time

· State has a duty to disclose exculpatory evidence (Brady violation) – if they didn’t turn it over and so you couldn’t have objected at the time because you didn’t know it existed

· New Rules: if you didn’t raise argument in state court b/c based on rule that didn’t exist at the time

· This isn’t very useful in practice because you can raise it in a HC, but it’s barred by the Teague case (unless it falls under an exception)

· NOT Good Cause: screw up by counsel (unless it counts as ineffective assistance of counsel under the 6th Amendment - this is an individual claim for HC)

· EXCEPTION: Actual innocence

· Not by itself a basis for HC, but if there’s evidence of actual innocence, this excuses you from meeting the Cause and Prejudice standard

· Defined very narrowly

SO, Is there a right where there’s a remedy?

· Depends on your vision of the role of fed courts in our society

· Is their role just to decide cases? Enforce the constitution? Just to enforce law made by someone else? Or is it to make law?  Should they enforce SI? Or take active role in creating remedies?  Should they play a primary or a secondary role in the enforcement of federal rights?

· 2 conflicting visions:

· Private rights/ secondary role

· Public rights/ primary role

· Neither seems to win a complete victory – cases go both ways

· Both of these get played out in all these cases, and ultimately control the Great Question

Constitutionally mandated Standing Requirements:


Injury


Causation


Redressability





Prudentially mandated Standing Requirements:


General prohibition on a litigant raising another’s rights


No generalized grievances


Within zone of interest of the law








Test for Standing:


Is there an injury in fact?


Does it fall within the Zone of Interest?





Causation and Redressability requirements:


Injury caused by action


Likely to be redressed by a favorable decision





Test for Standing: Injury in Fact OR Injury to Legal Right








Prudential Standing – Zone of Interest Test:


Discern interests intended to be protected by the statute


Then, inquire whether Ps’ interests are among those intended





Caplin v. Drysdale, US 1989: 3 factors for 3P standing, after Art III standing has been established:


Relationship of litigant to the person whose rights are being asserted


Ability of person to advance his own rights


Impact of the litigation on 3P interests





Third Party Standing Situations:


(1) Law is unconstitutional as applied, but only because it violated 3P’s rights (Craig) – OK!


(2A) Law is constitutional as applied, but could violate constitutional rights in some other cases (Raines) – NOT OK!


(2B) Law is constitutional as applied, but could violate constitutional rights in some other cases – and is about Free Speech (Gooding) – OK!





Capable of Repetition, Yet Evading Review Exception where:


(1) Challenged action is too short in duration to be fully litigated prior to its cessation, and


(2) Reasonable expectation that the same complaining party would be subjected to the same action again


Applied with varying stringency (i.e, Roe)








6-Part Baker Test for PQ Doctrine:


Textually demonstrable commitment to another political department


Lack of judicially manageable standards


Can’t decide w/o initial policy determination of a nonjudicial character


Can’t decide w/o expressing lack of respect for another branch of gov’t


Unusual need for adherence to political decision


Potential for embarrassment
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