I. WHAT:

A) Include or exclude (“it’s income, but excluded b/c…or included b/c…)

B) Included/excluded ( why?  Policy?  “definition of income” (i.e. “inappropriate to include b/c not income…”)?

C) Deductions:  § 162 ordinary/necessary?  Personal?

II. WHEN:

A) Annual acct:  tax-benefit rule; claim of right; operating losses

B) Realization

C) Recognition 

D) Recovery of capital/depreciation

E) Capital v. current expenses

F) Cash v. accrual (symmetry)

G) § 83

III. TO WHOM:

A) § 83 assignment

IV. CHARACTER:

A) Ordinary (§ 1(a)-(d); § 64)

B) Capital (§ 1(h); § 1221(a))

V. Policy

A) Medium?  Tax base (income v. consumption)?  Tax rate (progressive v. flat)?

B) Symmetry:  4 questions for both parties (employer/employee; donor/donee; seller/buyer; employer/employee/kids) ( timing questions 
C) Wash

D) Revenue (federal fisc)

E) Encourage/discourage behaviors (savings, home ownership, farming, charities, education, health care, capital investment/stimulus, etc.)

F) Incentives (global, sector-specific)

G) Equity (vertical – across income levels; horizontal – similar incomes pay similar tax)

H) Redistribution of income

I) Simplicity

J) Enforcement/administrative feasibility/political morale

VI. Is it income?
A) Non-cash receipts:  § 61
1) Haig-Simons:  income = consumption + change in net worth

2) Old Colony Trust:  discharge of obligation by 3d person

3) Eisner v. Macomber:  gain derived from labor, capital, or both

4) Glenshaw Glass:  “undeniable accessions to wealth, clearly realized, over which taxpayers have complete dominion

5) Drescher:  Receipt of something of value you didn’t previously have

B) Food and Lodging:  § 119 

(a) Meals on premises?  Lodging on premises, condition of employment?

(b) Benaglia v. Comm’r (symmetry, valuation, choice, horizontal equity)

(c) Sibla:  exclusion same as deduction

(d) Kowalski:  cash is presumptively compensatory

C) Fringe Benefits:  § 132
1) No-additional-cost service (HE, symmetry, valuation)
(a) Non-discriminatory

(b) spouses

2) Qualified employee discount

(a) Non-discriminatory

(b) spouses

3) Working condition fringe (wash, HE)
4) De minimis fringe (administrative feasibility)
5) Qualified transportation fringe

D) Imputed income (HE)


1) Rev. Rul. 79-24:  barter club services taxable

2) § 7872 (sometimes a wash)
(a) applicable deductions (1.7872-5T:  employer/employee loans exempted)

(b) exceptions:  $10K, $100K

E) Windfalls (hardship, administrative feasibility, timing)
1) § 74 prizes and awards (Turner v. Comm’r)  (valuation) (§ 74(b) charitable prize?)
2) 1.61-14:  treasure trove, unsolicited samples, punitive damages
F) Gifts

1) § 102:  gift, bequest, devise, inheritance (property, or income from property?)
2) § 274(b):  no employer gifts above $25 (forced symmetry) (cf. § 102(c))
3) Duberstein:  “detached/disinterested generosity” (transferor’s intention) (symmetry)

4) Harris:  donor’s intent, tips

G) Recoveries for Business Injuries
1) Glenshaw Glass:  compensation for lost profits taxable

2) § 1033:  involuntary conversion (basis?)
H) Recoveries for Personal Injuries

1) § 104:  excludable:  workmen’s comp., compensatory damages (physical injury?), insurance money (employer contribution?) (making whole)
(a) 461(h):  economic performance – structured settlements (insurance cos.)
2) § 105:  employer contribution, paid by employer not excludable; reimbursement excludable
3) § 106:  employer-provided coverage excludable
4) § 213:  7.5% threshold (HE, govt. as insurer, cf. Sibla)
I) Loans and Discharge of Indebtedness

1) § 108:  insolvent, bankrupt?
2) No tax on borrowing, no deduction on repayment (hardship, stimulate economy, HE)
3) Freed assets

4) Kirby Lumber
5) Zarin:  discharged debt v. contested liability v. purchase price adjustment
VII. When is it income?

A) Annual accounting (rigid – for better or for worse)
1) Burnet v. Sanford & Brooks 
2) § 172:  NOL (mitigating, administrative simplicity)

B) Claim of Right

1) North American Oil:  money given “w/o restriction as to its disposition”
2) Lewis
3) § 1341 (Congress stepped in for win-win for taxpayer…no symmetry)
C) Tax Benefit Rule (later event “fundamentally inconsistent w/ prior deduction”)

1) § 111:  exclusionary

2) Alice Phelan Sullivan:  inclusionary

3) No technical recovery, no actual recovery

4) No congressional mitigation

D) Constructive receipt
1) Amend:  mere promise to pay?

2) Bona fide, arm’s length transaction?

3) § 451(a):  amt. included in taxable income for taxable year received (1.451-2:  no constructive receipt if subject to substantial limitations or restrictions)

E) Economic benefit

1) Pulsifer:  “absolute, non-forfeitable right” to receive funds ( actual receipt

F) Cash v. accrual methods

1) § 446(a)-(c):  cash, accrual, or combo accounting

2) 1.466-1(c)(ii):  “all events” occurred to fix right to receive pmt? 
3) Georgia School-Book:  accrual required where: right to receive pmt, reasonable expectancy of profit

(a) Exception to accrual:  no reasonable expectancy of profit (unresolved legal right makes receipt contingent?  Improbably b/c debtor’s insolvency?) (hardship, but rigid annual acct.)
4) AAA (symmetry, certainty)
(a) § 456:  membership organizations

(b) § 461(h):  can’t accrue expenses until economic performance (except insurance cos.)

(c) prepayments taxed immediately…deposit?
G) Deferred Income

1) § 401 (qualified pensions/stock bonus plans); § 408 (IRAs); § 415 (limits 401, 408)
2) Drescher
(a) Actual receipt?  (strong promise to pay, non-forfeitable, secured) (HE, symmetry)

(b) § 72(b):  exclusion ratio 

3) Minor:  forfeitable, not impervious to 3d party creditors, unfunded ($ HMO’s)

4) Al-Hakim:  “no patriotic duty to pay taxes” (sham/not arm’s length?)
H) Stock Options and Other Employee Compensation

1) § 83 (LoBue):  transfer, performance of services, ascertainable value?

(a) Transferable?  Subject to substantial risk of forfeiture? (vested)
(b) How much:  spread (fmv over price paid)

2) § 83(b) election:  (not always, but yes if pay fmv at issue) (foregoes deferral, consider chances of vesting, amt. of immediate tax imposition, value at time of vesting) (no deduction)
3) § 83(h):  forced symmetry (employer can’t deduct until employee reports)

4) § 422:  incentive stock options

5) § 83 non-statutory stock options:  ascertainable value (Cramer)?

6) Qualified plans
VIII. Recovery of Capital, Losses, etc.

A) Inaja:  basis allocation possible?

B) Losses

1) § 165
2) Clark:  quasi-basis in some right? (HE)

3) Rev. Rul. 84-145 (route authority):  mere decline in value?

C) Gains and Losses from Investment in Property
1) Eisner v. Macomber:  stock dividend (§ 307 distribution of basis), redistribution of balance sheet (economic change, hardship, valuation, choice, but HE)

2) Helvering v. Bruun:  realization at time of forfeiture (§ 109 congressional mitigation)
3) Woodsam:  original mortgage (cost of acquisition) in basis…subsequent mortgages not 

4) Cottage Savings:  differs materially in kind or extent (1.1001-1) – legal entitlements

D) Current Expenses v. Capital Expenditures
1) § 162
2) § 263, § 263A (general rule of broad capitalization (direct and indirect (taxes) costs of assets) where administratively feasible)
(a) Encyclopaedia Brittanica:  distinct, identifiable asset?

(b) Rev. Rul. 85-82:  pre-planted crops

(c) Indopco:  

(i) generates more than incidental benefit into future?

(ii) Lincoln:  creation of unique/distinct asset?  In-house or out-sourced
(d) Mitigating provisions

(i) Indopco regulations (reverse presumption of capitalization) (valuation, definition of future benefit, encourages in-house work)

(ii) § 263A(h):  exception for authors, photographers, artists

(iii) 1.162-12:  farming expenses for active investors (not passive – tax shelters)

(iv) § 174:  R & D

(v) § 179:  small business ($10M)

(vi) § 195:  start-up expenses

(vii) § 198:  environmental clean-up

3) repair/maintenance (deductible) v. betterments/improvements (capitalize)

(a) Midland Empire:  “repairs merely served to keep property in operating condition over probably useful life for purpose for which it was used”

(b) Hotel Sulgrave:  adds permanent value (change in law typically won’t trigger § 165)

(c) Rev. Rul. 94-38:  (soil reclamation/water treatment) 1.162-4 - “materially add to value of property nor appreciably prolong its life” v. “keep it in ordinarily efficient operating condition”

(d) Norwest Corp.:  “part of general plan of rehabilitation and renovation that improved bldg.” (adds value, substantially prolongs life, new/different use) (distortion of economic behavior)
4) Goodwill

(a) Welch v. Helvering (extraordinary expenses must be capitalized)

(i) Necessary:  appropriate and helpful

(ii) Ordinary:  ordinary w/r/t community of businesses of this sort under these circumstances 

(b) § 197:  purchased goodwill/other intangibles – 15 year useful life (slippery slope – education expenses)
5) Depreciation
(a) § 167:  business assets only (not corporation, self-created goodwill, etc.)
(b) § 168:  ACRS
(c) § 179: election to expense certain depreciable business assets

E) Sale/Exchange Formula and Concept of Basis

1) § 1001:  determination of amount of and recognition of gain or loss
2) § 1245:  depreciation recapture treated as ordinary income
3) § 1011:  adjusted basis
4) § 1012:  cost basis
5) § 1014:  basis of property acquired from a decedent (HE; gain in estate’s fmv; largest loophole – encourages holding of assets; § 102 doesn’t tax “final returns”)
6) § 1015:  basis of property acquired by gifts and transfers in trust (avoiding surrogacy ( concern for manipulation; 1.1015-1(2) – never-never land (fmv-sale price-donor’s basis)
(a) fmv=loss basis; donor’s basis =gain basis (govt. gets both ways)
7) § 1016:  adjustments to basis
8) § 1017:  discharge of indebtedness (amt. applied to reduce basis)
9) Philadelphia Amusement Park
IX. Special Issues in Connection with Sales or Exchanges of Property

A) Transfer of Unrealized Gain through Gift of Inheritance

1) Taft v. Bowers:  surrogate basis (step into shoes) (transfer/donation not realization; valuation; hardship/liquidity; relative tax rates of the parties)
B) Gift of Divided Interests (i.e., life estate and remainder)

1) Irwin v. Gavit:  § 102(b)(2) income from property taxed (HE; simplicity/administrative ease; don’t structure gift this way (same PVs, different rights)

C) Receipt of Property Subject to Debt

1) Diedrich v. Comm’r:  part gift/part sale; parents take entire basis, children have basis in amt. of gift tax paid 1.1015-4 (artificial losses not allowed, 1.1001-1(e))

(a) § 1011(b):  bargain sale to charity – allocate basis (can’t take § 170 and full basis offset)

D) Sale or Exchange of Encumbered Property

1) Crane v. Comm’r:  mortgage (recourse/non-recourse) is part of basis (foreclosure = realization; absurdity; economic benefit)
2) Comm’r v. Tufts:  even if fmv is less than mortgage, realized value = full value of the mortgage (recourse/non-recourse) (absurdity; symmetry – if mortgage in basis, then in AR)
(a) Character of gain:  quasi-capital asset (deferral, character conversion, distortion for simplicity)
(i) O’Connor bifurcation (only bifurcate where debt exceed fmv of property) (1.1001-2)
E) Exceptions to § 1001 (any reason why realization and recognition should not be simultaneous?)

1) Open transactions

(a) Burnet v. Logan:  can’t value the pmts (AR), so allow full recovery of capital…then tax pmts. (mirror of Inaja) (§ 453(j) ( § 15a-453-1(c) – 15 years 1/15 basis recovery)
2) Installment transaction (at least one pmt. comes after the yr. of sale; promissory note ( full realization/recognition)

(a) § 453(c):  gross profit ratio (profit/contract price) taxable/yr. (other portion basis recovery) (govt. imputes interest into pmts; hardship)

3) Express non-recognition provisions

(a) § 121:  exclusion of gain from sale of principal residence ($250,000/2years)

(b) § 1033:  involuntary conversion
(c) § 1031:  like-kind exchanges (Rev. Rul. 82-166:  nature/character, not grade/quality) (typical Congressional device for deferral; mobility of capital (circumvent § 1014); liquidity/hardship)
(i) trade/business/investment?  (NOT personal property); like kind?; No cash? (choice; HE)

(ii) Not elective (but can break w/ cash)

(iii) Boot (other than cash) gets own basis; allocate basis among property and land

(iv) AB = original gain (always – check figure)

(v) Steps:  substituted basis, subtract $ received, add gain

X. Personal Deductions (accuracy in defining income; subsidy from fed govt. state/local govts.; encourage certain activities; prevent hardship)

A) § 165(c)(3):  amt. of loss limited to basis in property; § 165(h):  $100 deductible; loss must exceed 10% AGI ( extraordinary losses 

1) Dyer v. Comm’r:  “other” casualty “sufficiently like” other terms; facts/circumstances test (slippery slope; subsidy out of sympathy; provides insurance for those w/o private insurance ( HE, disincentive for people to buy private insurance)

2) Chamales v. Comm’r:  sudden/unexpected analysis (accidental force, powerless to prevent, direct/proximate damage, etc.); must be physical (or at least irreversible) damage; cf. airline route authority decline in value – question of realization

3) Blackman v. Comm’r:  public policy exception (can’t take self-imposed loss)

B) § 213:  extraordinary (7.5% AGI); defined treatments (cf. § 104)
1) Taylor v. Comm’r:  mow lawn ( NO

2) Henderson v. Comm’r:  must be amt. paid in the year (but – depreciation not personal expense) (sympathy)
3) Ochs v. Comm’r:  children sent away ( NO

C) § 170 Charitable contributions:  subsidy for charities, encourage giving

D) § 163 Interest (business – yes; personal – no except home mortgage)

E) § 164 Taxes (business – yes all; personal – state/local except sales) (subsidy to state/local – state/local higher rate b/c fed. deduction)
XI. Splitting of Income:  progressive rate structure, starting over at bottom of scale

A) Personal service income
1) Lucas v. Earl:  fruit/tree metaphor (assignment not allowed)

2) Poe v. Seaborn:  community property assignment allowed (HE:  individuals v. couples v. families)

3) Armantrout v. Comm’r:  negotiate terms of trust?  § 83 issues

4) Religious orders – assignment not allowed (§ 170 deductions and 50% limitations)
B) Transfers of Property and Income from Property

1) Horizontal slices – assignment allowed (so no tax to donor) (Blair v. Comm’r)

2) Vertical slices – assignment NOT allowed (donor taxed) (Helvering v. Horst) (fruit/tree metaphor breaks down) (1.102-2(e) – only one tax (not dad AND son))
XII. Capital Gains and Losses

A) § 1221:  all but the 8 exceptions are capital assets
B) § 1231:  quasi-capital assets (eligibility of capital rates for depreciable property (WWII)

C) policy:  compensation for sudden realization; encourage mobility/avoid lock in; inflation; stimulate economy; avoid bunching

D) § 1211 capital losses:  limited to extent of gains + lesser of $3000 or excess of losses over gains (avoid bunching (suddenly lower tax bracket); avoid cherry picking (hedging))
E) Property held “primarily for sale to customers”

1) Biedenharn Realty:  ordinary asset if “in the business” (i.e., stocks w/r/t brokers)

(a) Factor test:  frequency/substantiality of sales; improvements; solicitation/advertising efforts; brokerage activities, etc.
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