FIRST AMENDMENT OUTLINE
FREEDOM OF EXPRESSION
I.
Background & Rationales

A.
Background

1.
1st amendment: protects freedoms of speech, press, religion & assembly from federal interference



a.  extended to states through 14th amendment DPC by Gitlow v. NY (1925)

2.
remember that some categories of speech are NOT protected:  obscenity, fraud, defamation


B.
Three Major Rationales
	Marketplace Model


	Abrams v. US (Holmes dissent)
Applies social Darwinism to ideas:  speech should be protected so that the “best” ideas can win out in the free market

Persuasion principle:  state cannot prevent individuals from being persuaded
Criticisms:  (1) goal is attainment of truth, but says we must keep looking for truth because we can never really know it; (2) it is not really a fair free market and dissent doesn’t have a fair shot; Barron:  protecting the right of expression is not equivalent to providing for it; access to the media (but internet changes this)

	Citizen Participant Model


	Mieklejohn:  “principle of freedom of speech springs from necessities of self-government, so public speech should be protected absolutely
Bork:  would only protect political speech

Criticisms:  (1) leads to a fixed set of protected speech; (2) non-public or non-political speech may also help citizens participate; (3) who decides what is public or political and what is not

	Individual Liberty Model


	Brandeis/Mill:  speech has intrinsic value “as an ends and a means”; it is protected because of its value to the individual in developing and being autonomous
Safety valve theory:  a society that does not allow free expression is fragile; freedom of expression is “social cement”
Criticisms:  (1) Bork:  if you protect everything, you protect nothing (too encompassing); (2) other activities contribute to autonomy and development, so why only protect speech


1.  Abrams v. United States (1919):  SC allows gov’t to punish publishers of pamphlets criticizing forces sent to challenge Communists under Espionage Act; Holmes dissent sets out marketplace of ideas model:  “the ultimate good desired is better reached by free trade in ideas…the best test of truth is the power of the thought to get itself accepted in the competition of the market.”
2.
Other Rationales

a.
Tolerance:  Bollinger:  one of the goals of free expression is to teach a heterogeneous society to be tolerant of one another

b.
Public Choice:  Farber:  information is a public good

c.
Equality Principle:  MacKinnon & Delgado:  freedom of expression should NOT be valued above all other interests; the right to be free from discrimination should allow hate speech to be banned
II.
Structure of Speech Regulation:  Content-Based v. Content-Neutral

A.
Content-Based and Content-Neutral Regulation:  distinguishes between when the government undertakes to regulate speech because of message and when it regulates for some other purpose
1.  test for content-based:  must be a compelling government interest and regulation must be narrowly tailored to serve that interest (strict scrutiny)


a.  subset:  viewpoint-based regulations


b.  there ARE content-based regulations:  obscenity, etc.
2.  test for content-neutral:  must be a substantial governmental interest and must be narrowly tailored to that interest AND it must leave open alternative avenues of communication (sounds like intermediate review, but is in practice much more deferential)


a.  similar to O’Brien (see below
B.
Renton v. Playtime Theaters (1986):  SC upheld city ordinance prohibiting 


adult theaters from being located within 1000 feet of schools, churches, 

etc.; classify as content-neutral based on secondary effects of theaters (crime, noise, etc.).

1.  justified on grounds unrelated to suppression of speech AND allows alternative means of communication (not total suppression)


2.  valid time place manner regulation

3.  criticism:  can argue that it IS content-based, also VERY deferential

4.  note:  this is NOT obscene; if so it would be unprotected

C.
City of Los Angeles v. Alameda Books (2002):  SC says it’s okay for city to reduce concentration of adult establishments by saying there can’t be more than one in one building under Renton rationale:  it’s a content-neutral ordinance based on secondary effects and upheld under intermediate scrutiny
1.  Kennedy concurrence:  this is NOT content-neutral, but since it’s aimed at secondary effects, should still use intermediate scrutiny

2.  Dissent:  should use intermediate scrutiny but there should be evidence of the secondary effects (crime, property devaluation) 
D.
Boos v. Barry (1988):  SC strikes down ordinance prohibiting critical signs directly outside of foreign embassies; rejects relying on Renton because this IS content-based (based on the critical nature of speech) and NOT on secondary effects

1.  reaction of listeners is NOT a secondary effect; it is a direct effect; secondary effects must be totally unrelated to speech (but is that ever really true??)

2.  secondary effects not used outside adult theater context

E.
Republican Party of Minnesota v. White (2002):  SC strikes down a content-based announce clause that prohibits candidates for judicial office from stating positions on political issues in order to further state’s interest in impartiality and the appearance of impartiality; using strict scrutiny the SC finds that impartiality/appearance of are NOT compelling interests and that the clause is NOT narrowly tailored because it is underinclusive:  candidates can say anything before or after they are candidates.
1.  dissents:  judges are not political actors and their elections can be regulated more heavily; should not be allowed to state their position on an issue that may come before them as a reason to vote for them; this IS a compelling interest; forbidding it allows end-run around pledges & promises clause where all candidates agree not to pledge particular outcomes in disputes

F.
Watchtower Bible & Tract Society v. Village of Stratton (2002):  Without 
deciding on SoR, SC strikes down for overbreadth, using a balancing test, ordinance requiring people to get a permit before going door-to-door to distribute information

1.  informed by:  historic value/importance of door-to-door canvassing for both political and religious causes, especially for those with little money or power

2.  balanced with:  town’s interest in preventing crime & fraud and protecting privacy (valid interests)
3.  reasons to strike down:  (1) people want to support causes anonymously; (2) requiring a license silences speech from people who will not want to get them; (3) silences spontaneous speech

4.  not tailored to interests:  knock will be an annoyance whether licensed or not; criminals will not seek permits

5.  dissent:  permit requirement without discretion (content and viewpoint-neutral) that provides alternatives for expression is constitutional under intermediate scrutiny as a time place manner regulation
III.
DOCTRINE OF PRIOR RESTRAINT

A.
prior restraint = limitation or prohibition on speech before it is disseminated

1.
contrast with subsequent punishments
2. 
“heavy presumption against constitutional validity” for prior restraints:  Organization for a Better Austin v. Keefe

a.  why:  speech never reaches marketplace; absolute censorship
B.
Near v. Minnesota (1931):  SC strikes down law that says that a paper that publishes malicious, scandalous or defamatory works can be enjoined from further publication as “the essence of censorship”:  presumption against prior restraints is NOT absolute (exceptions for nat’l security, obscenity, incitements to violence); but liberty of press is paramount and subsequent punishment is an adequate remedy for irresponsible press.

1.
dissent:  this is NOT a prior restraint because it only prohibits continuing nuisances; repeat publications are not subject to the prior restraint rule.  (right that this is NOT a “classic” prior restraint
2.  
basic idea:  you can punish after the fact, but can’t prevent the publishing in the 1st instance (restrictions valid after the fact are not valid before the fact)

3.  
a heavy presumption against the validity of prior restraints may be a higher standard than strict scrutiny; once something is identified as a prior restraint, it is invalid (but may be exceptions; this is the general proposition)


C.
Liberal Application of the Doctrine

1.
Grosjean v. American Press (1936):  SC used prior restraint doctrine to strike down gross receipts tax on newspapers, even though not really a prior restraint:  they could still publish, just couldn’t afford it
a.
“special vice” of prior restraints to be that they suppress communication directly or by inducing excessive caution in the speaker
2.
Nebraska Press Ass’n v. Stuart (1976):  imposes presumption against prior restraints against a judicial as opposed to legislative or administrative restraint and reverses gag order forbidding media from publishing confessions of accused

a.
other alternatives:  change of venue

b.
now generally place gag orders on lawyers instead of press; gag orders on press presumptively invalid
D.
New York Times v. United States (Pentagon Papers case) (1971):  US cannot enjoin NYT from publishing “Pentagon papers” detailing US decisionmaking in Vietnam war (per curiam); didn’t meet the “heavy burden” of justifying a prior restraint
1.
Black:  1st amendment absolutist; no prior restraints at all even if allowed by statute

2.
Douglas:  might allow if there were a statute, but also very pro-1st amendment

3.
Brennan:  freedom from prior restraint should be almost, but not never, absolute; exception for when nation is at war but gov’t did not meet the exception here (would apply for disclosing troop locations, etc.)

4.
Stewart:  President has great authority to keep information secret in this area but here there would be no “irreparable damage” to nation (does not focus on statute issue)

5.
White:  there is no inherent presidential power BUT also no absolute bar against prior restraints in this instance; if there were a statute or if the gov’t showed necessity it would be okay; gov’t can also punish after the fact 

6.
Marshall:  focusing on separation of powers, the Court does not have the power to make law that Congress has already rejected

7.
Burger dissent:  1st amendment is not absolute and President has inherent power to classify documents and shield them from public scrutiny

8.
Blackmun dissent:  there was not time (decided hastily) and if anything bad happens, it’s NYT fault

9.
Harlan dissent:  judiciary (not president) should decide if these should be disclosed or not, but has not had time to do so

If there had been a statute:  Douglas, White, Marshall may have joined dissenters
E.
United States v. Progressive, Inc. (7th Cir. 1979):  using a balancing test, finds that danger outweighs freedom of press to publish an article telling how to make a hydrogen bomb (the gov’t will always win with this balancing); but, so many other did it that gov’t stopped getting injunctions

F.
Snepp v. United States (1980):  doctrine of prior restraint does NOT prevent CIA from punishing employee who violates employment agreement by publishing documents w/o CIA clearance during or after period of employment; it IS a prior restraint but CIA can require clearance as a condition of employment

G.
Walker v. Birmingham (1967) (challenging a prior restraint):  parade marchers cannot violate an injunction banning their parade and later challenge its validity; collateral bar rule = individual who has knowingly violated an injunction cannot defend against a contempt citation on the ground that the injunction was invalid
1.
dissent:  not disrespectful to law to violate a clearly unconstitutional statute and then defend against it; cannot elevate state law above 1st amendment w/o violating supremacy clause 
a.
allows state courts to punish as contempt what they could otherwise not punish at all

2.
Shuttlesworth v. Birmingham (1969) (companion case):  state cannot convict reverend for marching without a permit as required by a statute:  failure to test is not determinative for statutes, only orders
3.
Carroll v. President & Comm’rs (1968):  held injunction against proposed rally unconstitutional where defendant does not have an opportunity to be heard (Walker still the rule)
IV.
OVERBREADTH DOCTRINE

A.
overbreadth = gov’t cannot achieve a valid purpose by broad means that reach protected as well as unprotected activity
1.
standing:  departs from traditional principles b/c one person can invoke the constitutional rights of another

2.
vagueness: no one knows how far a vague law reaches, overbroad laws knowingly reach too far; both can chill rights but an overbroad law is invalid even if clearly defined
3.
courts can make overbroad laws acceptable with a saving construction
4.
“strong medicine” (Broadrick); not often used
B.
Broadrick v. Oklahoma (1973):  SC rejects overbreadth & vagueness challenges to state statute that restricts political activities of state civil servants; statute gives clear notice that it applies to actively engaging in partisan activities (not protected FA activity) such as fundraising and not just wearing a button or having a bumper sticker (protected FA activity); overbreadth doctrine will be used sparingly and only when pure speech is restricted, not merely expressive conduct:  “particularly where conduct and not merely speech is involved, the overbreadth of a statute must not only be real, but substantial as well.”
1.
dissent:  does NOT define “substantial overbreadth” or explain why if this overbreadth is real, it is not substantial; FA protects conduct as well as speech


C.
Other Cases on Overbreadth

1.
Lewis v. City of New Orleans (1974):  struck down ordinance making it a crime to curse at police w/o mentioning Broadrick
a.
pure speech, not conduct:  Broadrick applies only to expressive conduct
2.
Los Angeles City Council v. Taxpayers for Vincent (1984):  upheld against overbreadth attack an ordinance prohibiting posting of signs on public property because there must be a realistic chance that the statute will significantly compromise FA protections
3.
Board of Airport Commissioners v. Jews for Jesus (1987):  a resolution that LAX is not open for FA activities is struck down as overbroad because it is such an absolute prohibition (even reading a book would violate it!); can’t create a “FA-free zone”

4.
Village of Schaumburg v. Citizens for a Better Environment (1980) (charitable solicitations):  struck down ordinance that prohibited solicitation by orgs that didn’t use at least 75% of funds for charity on overbreadth grounds; overbroad b/c of variation in costs for orgs, so may sweep in some legitimate w/illegitimate
a.
Maryland v. Munson (1984):  even with flexibility (waiver), prohibiting solicitation by charitable orgs based on % of funds is overbroad

5.
New York v. Ferber (1982) (child porn):  upholds prohibition on knowing promotion of sexual performance of child under 16 even though it forbids material with serious literary, scientific & artistic value because of the substantiality requirement of Broadrick:  so applies substantiality requirement to pure speech, seemingly in conflict with Lewis but probably wouldn’t happen in a case NOT involving child porn 
V.
FIGHTING WORDS & OFFENSIVE SPEECH

A.
Chaplinsky v. New Hampshire (1942):  JW shouting things like “goddamned racketeer” and “damned fascist” can be convicted of violating statute forbidding offensive words when SC puts a gloss on it:  the gov’t can prohibit “fighting words” that have a diret tendence to cause acts of violence from those they are addressed to and cause a breach of the peace.
1.
significant not only for fighting words but because this creates the principle that there are unprotected categories of speech, including fighting words, profanity, libel, etc.


2.
today this is basically subsumed by Brandenburg, below

3.
harms-effect rationale:  In the US, whether speech is harmful or offensive is usually irrelevant to whether or not it is protected because we reject the harms-effect rationale; by contrast, in other nations particularly harmful speech, such as hate speech, has been deemed unprotected
4.
Theory of fighting words doctrine:  it’s not pure speech at all; it’s brigaded with action; words have such slight value that any value they have is outweighed by social interest in order and morality

5.
Not judged by effect on the hearer, but on how a reasonable person would be affected; words must be directed at a real and specific person
B.
Cohen v. California (1971):  a state cannot punish someone for breach of peace for wearing a “fuck the draft” jacket; this is pure protected speech; it is not obscenity, or fighting words (not directed at anyone); there is no captive audience; state cannot turn an expletive into a criminal offense w/o censoring ideas (suppressing words leads to suppression of ideas) that should be in open debate (marketplace model, also individual liberty because “one man’s vulgarity is another man’s lyric”); it is a sign of strength to have all voices out there
1.
harms-effects:  cannot be banned just because someone is offended by it; hostile audience will not save a law either because if someone is authorized to speak and the audience is hostile toward him, the responsibility of the police is to protect the speaker and freedom of expression
a.
Feiner v. New York (1951):  use all possible avenues to protect the speaker 1st and only stop the speaker when the audience gets out of control; don’t want an audience veto but here they stopped the speaker who was about to start a riot
2.
was expressing an opinion, not inciting or fighting words

3.
for pure speech, only the manner, NOT the message, can be regulated

4.  
why not prohibit words:  (1) emotional quality of speech would be different; (2) who decides?

5.
The very idea of offensive speech is inconsistent with free expression because there is no principled end/frontier to the idea of offensive speech

6.
Blackmun dissent joined by Black:  this is conduct and not speech

fighting words v. clear & present danger

a.  danger doctrine focuses on possible positive response to speakers words; fighting words focuses on specific negative responses

b.  danger doctrine looks at actual reaction of actual listeners; fighting words focuses on possible reactions of a “reasonable person”

Offensive Language:  Constitution does NOT allow the government to decide which kinds of otherwise protected speech are sufficiently offensive 

argument one:  some speech is so offensive as to constitute an assault

argument two:  as long as we live in an ugly world, ugly speech must have a forum

C.
RAV v. City of St. Paul (1992):  bias crimes ordinance is unanimously held unconstitutional
1.
Scalia (majority):  prohibits speech solely based on content; although certain categories can be regulated, no categories of speech are entirely invisible to Constitution so if you are going to regulate fighting words you must regulate ALL fighting words, not some on the basis of content; the statute does not proscribe fighting words because it is based on the message of the speech, not the mode by which it is conveyed.  
a.
creates an odd underbreadth doctrine:  the content-neutral alternative of banning all fighting words means that the city’s chosen ordinance can’t survive strict scrutiny even though the state interest is compelling b/c it’s not narrowly tailored
b.
novel point: no area of content invisible to the FA; can’t regulate an area of unprotected speech on a content basis unless it is directed to the very reason that the unprotected speech is proscribable


i.
but, not as influential as was thought
c.
Scalia says there are some exceptions to what he’s saying:  (1) when basis of content discrimination is the only reason the entire class of speech is proscribable; (2) secondary effects doctrine; (3) content-based regulation in proscribable speech if there is no possibility that suppression of ideas is afoot

2.
White:  sticks with the categorical approach (if the whole category is unprotected, then the subset is also) and rejects the underbreadth doctrine created by Scalia; decides case on overbreadth principles because city cannot prohibit anything that causes anger, alarm or resentment.; content-neutral alternatives are NOT part of strict scrutiny analysis


a.
Barron likes this and thinks it is probably the law today

3.
Blackmun:  hopes case will not become precedent, and although not overruled, it hasn’t really become precedent; agrees it’s overbroad but thinks Scalia is going off on political correctness
4.
Stevens:  content-based regulations are NOT presumptively invalid and this is more conduct than speech
D.
Wisconsin v. Mitchell (1993):  upheld statute that enhanced criminal penalties when victim is selected on the basis of race because this punishes conduct, not speech or expression; assaults are not expressions protected by the FA and motive is an acceptable factor to be used in determining sentences, as well as in antidiscrimination laws; appropriate to look at greater consequences of hate crimes, such as retaliation and community unrest; the state has a reason (preventing bias crimes) independent of its disagreement with the view (the actual bias) that justifies the law; the persons are not being punished for their beliefs, but for ACTING on their beliefs in violation of the criminal law.

VI.
CLEAR & PRESENT DANGER TEST

A.
Schenck v. United States (1919):  SC permits government to punish a Socialist for mailing leaflets critical of the draft under Espionage Act; Holmes opinion establishes clear & present danger doctrine:  “the character of an act depends on how it is done…cannot yell fire in a crowded theater…question is whether words under the circumstances create a clear and present danger and will thus bring about substantive evils that the gov’t has a right to prevent


1.
not very demanding; easy for gov’t to meet

B.
Abrams v. United States (1919):  see I
1.
difference btw this and Schenck for Holmes is that Schenck encouraged obstruction of draft (more immediate evil/emergency) whereas this merely criticizes

2.
idea is that with a true clear and present danger, there is no alternative to suppression; key is how much time there is to offer other views, etc.
“Masses test”:  if one stops short of urging upon others that it is their duty to resist the law, they are not responsible for violations of the law (unless you incite illegal action, you are protected by 1st amendment) (from Learned Hand)

C.
Brandenburg v. United States (1969):  strikes down syndicalism statutes that prohibit advocating violence or other unlawful activity for purposes of political reform; gov’t cannot proscribe advocacy of force or law violation unless it is directed at inciting or producing imminent danger 

1.
 Test = (1) it is directed to creating imminent lawless action and (2) is likely to do so
2.
Douglas:  clear and present danger test is not acceptable in peacetime
D.
Rice v. Paladin Enterprises (4th Cir. 1997):  writing a book with detailed instructions on how to kill someone is NOT covered by the FA because the FA is inapplicable to charges of aiding and abetting violations of law; gov’t can proscribe speech that is tantamount to legitimately proscribable conduct; manual teaches concrete action instead of advocating abstract doctrine and crosses the line from theoretical advocacy to direct and probable incitement; there is imminence because it is as if the instructor is literally present
E.
Hess v. Indiana (1973):  state cannot punish protestor who says “we’ll take to the street” because it is mere advocacy of future unlawfulness, not directed at anyone in particular, and not likely to create immediate danger; can’t be convicted for mere advocacy of some illegal activity at some indefinite future time
F.
NAACP v. Claiborne Hardware (1982):  coercive statements (will break your necks if you break boycott) are not unprotected threats; have FA protection
VII.
EXPRESSIVE CONDUCT

A.
In General:  when the medium is the message
1.
Board of Education v. Barnette (1943):  action can sometimes be the most effective form of expressing an idea
2.
expressive conduct is NOT as protected as pure speech but gets more protection than regular conduct, which is judged on rational basis test (basically intermediate scrutiny is used for expressive conduct)
B.
U.S. v. O’Brien (1968):  the gov’t can legitimately punish someone for burning his draft card in protest because “we cannot accept the view that an apparently limitless variety of conduct can be labeled speech whenever the person engaging in the conduct intends to express an idea.”
1.
test:  a regulation affecting conduct w/speech elements is justified if (1) it is within the constitutional power of the gov’t; (2) if furthers an important or substantial gov’t interest; (3) if interest is unrelated to suppression of free expression; (4) if incidental restriction on freedom of expression is no greater than is essential to further the interest 


a.
3&4 are the keys; usually assumed gov’t has sub. Interest

b.
if under 3 it IS related to suppression = content-based and subject to strict scrutiny; so basically this is a content-based or content-neutral analysis
2.
if there is an independent justification for the law, Court won’t look to see what the actual motive is:  here the justification is maintaining an army with maximum efficiency, even if some legislators had motive to stop anti-war protests:  this makes it difficult to apply step 3, but on the other hand with so many legislatures there are many different motives and legislatures can always substitute one motive for another and get a bill passed
3.
Harlan concurrence:  if O’Brien couldn’t get opinion out any other way, then maybe would allow; here there are many other ways he could express his views
4.
SC does sometimes allow expressive conduct:  Tinker, Barnette (but did not use O’Brien)

5.
criticism of test:  too much deference to the government; most agree that at least an intermediate standard of review should be used but this is little more than rational basis

a.  
the Court has never used it to invalidate laws that incidentally burden expressive conduct; thus it really is a waivable presumption that such laws do not violate the 1st amendment
Pre-Johnson flag burning cases:
Street v. NY (1969): using balancing test, the 1st amendment was violated; Black dissent uses speech-action dichotomy where flag burning is pure conduct

Spence v. Washington (1974):  2 inquiries (1) attempt to communicate message (2) given circumstances, was it likely that message would be understood by audience; here they answer those questions affirmatively so conviction is set aside

C.
Texas v. Johnson (1989):  flag-burning IS expressive conduct and thus does get FA protection; statutes that forbid flag-burning in order to prevent breaches of the peace and preserve the flag as a symbol are NOT justified.  Under O’Brien, preserving the flag as a symbol means this IS related to suppression of expression, or in other words, content-based regulation subject to strict scrutiny.  
1.
can’t exempt a specific symbol from FA; would lead to gov’t sponsorship of that symbol

2.
Rehnquist & Stevens dissent:  this does not express an idea and its conduct; is tantamount to fighting words and preserving the flag is legitimate

D.
US v. Eichman (1990):  Congressional statute prohibiting flag burning, passed in response to Johnson, is held unconstitutional because the gov’t’s asserted interest is related to suppression of free expression; preserving physical integrity of flag serves to promote certain ideas and suppress others

1.
better than Johnson statute b/c it doesn’t refer to effect on hearer, but still fails

Current expressive conduct 2-track test: (1) apply O’Brien (2) if it relates to freedom of expression, then look at under strict scrutiny b/c it’s content-based
VIII.
PUBLIC FORUM DOCTRINE
A.
In General:  when government-owned property is used for public purposes; there is a presumption that public spaces are open for discussion, demonstration & debate

	Type of Forum
	Type of Restriction
	Standard of Review
	Test

	Traditional public forum (i.e., parks); open regardless of gov’t choice
	Content-based
	Strict scrutiny
	Narrowly tailored & compelling gov’t interest & ample alternatives (only time place manner allowed)

	Limited public forum (designated by gov’t) (i.e., public university space opened up to groups)
	Content-neutral
	Intermediate
	Narrowly tailored & significant gov’t interest & ample alternatives

	Non-public forum (i.e., military base or jail); open by gov’t to a limited class of speakers
	
	
	Regulation must be reasonable and relate to usual uses of property AND if based on speech, content, or speaker identity, it must be viewpoint neutral, may limit speech to subjects which the property has been dedicated


B.
Int’l Society for Krishna Consciousness v. Lee (1992):  airports can prohibit solicitation because airports are not public forums nor limited public forums; they are nonpublic forums so the regulation need only be reasonable; airports are not public forums either by tradition (not historically open for free speech) or purpose (for travel, not expression) and solicitation can be reasonably banned because of the risks of duress and fraud; there is also an adequate alternative because solicitation can happen outside the terminals

1.
O’Connor concurrence:  airport is NOT a public forum and ban 


on solicitation is reasonable; but airport is used for a wide range of 



activities, not just air travel, so ban on leafleting is NOT 



reasonable because it is a large, multipurpose forum and gov’t 



can’t restrict speech in any way it wants in such forums

2.
Kennedy concurrence:  airport areas outside of security zones ARE public forums but narrow ban on solicitation is an acceptable  time place manner regulation

a.
cannot use “traditional” analysis because then nothing new could ever be a public forum and gov’t would have unlimited authority to restrict speech in all new areas; purpose inquiry is also flawed because the “purpose” of streets is not for speech but they are still public forums
b.
what to do:  look at characteristics and uses of the property (objective test, not whatever the gov’t decides):  test:  does it (1) share physical similarities w/other public forums; (2) has government permitted broad access to it; (3) would expressive activity significantly interfere w/use
3.
Souter dissent/concurrence:  agrees w/Kennedy that this IS a public forum and thinks both solicitation AND leafleting bans should be struck down
majority upholds solicitation ban; majority strikes down leaflet ban



Criticism of designated public forums:

· Circular:  public is what gov’t says it is

· Unwilling to extend beyond physical spaces

· Unwilling to extend beyond traditional forums to new ones
C.
US v. Kokinda (1990):  post office can prohibit solicitation on its premises; the post office is a nonpublic forum because postal service has not dedicated sidewalk to any expressive activity and the regulation is narrow and does not discriminate on content or viewpoint
D.

Private Property
1.
Marsh v. Alabama:  town owned by corporation must allow JW to distribute and solicit; “only when property has taken on all the attributes of a town does it become dedicated to public use”; still good law but rarely used
2.
Amalgamated Food Employees v. Logan Valley (1968):  extended public forum concept to privately owned shopping centers which were the “functional equivalent” of public shopping centers and had been opened up to public use, where speech related to function of centers
3.
Lloyd Corp. v. Tanner (1972):  refused to extend public forum to protest activities unrelated to activities of enclosed shopping center

4.
Hudgens v. NLRB (1976):  overruled Logan Valley:  not allowed to protest on private property even if protest is related to activity on the property; why:  otherwise court would have to make content-based decisions (based on content of protest); doesn’t want to do that so strikes down all protest (but, Marsh not overruled)
E.
Frisby v. Schultz (1988) (residential picketing):  upheld ordinance that completely banned picketing outside of and focusing on a particular residence because of city’s significant interest in the protection of residential privacy; uses content-neutral test
F.
AETV v. Forbes (1998):  a candidate debate on public television is a nonpublic forum (just like private television, see Columbia, and decision to exclude a candidate is a reasonable, viewpoint-neutral exercise of discretion. Broadcasting cannot be subject to traditional public forum constraints (is normally not a forum at all) because they cannot possibly show all viewpoints and can’t be compelled to allow access; but a candidate debate is not like other broadcasting; it is a forum but it is a nonpublic one; not a designated public forum because it was NOT made generally available to all speakers; there was selective access, not general access.

1.
viewpoint-neutral because based on support levels, not platform

2.
if broadcasters had to show all candidates, might choose to show none at all

3.
test:  (1) not based on the speaker’s viewpoint and (2) reasonable given the purpose of the property.  
4.
(1) general access (all candidates) would be a limited public forum (2) selective access (some candidates) is a non-public forum (see Perry & Cornelius)
5.
Perry case:  rival union who wanted to use teachers’ mailboxes and school says mailboxes have only been opened to representative union, not unions generally, thus it is a nonpublic forum

6.
Cornelius case:  combined federal appeal not open to all charities but only to recognized charities, so NAACP does not have to be allowed because it is a non-public forum
7.
Columbia case:  private broadcast journalism has no access responsibilities based on the 1st amendment itself
8.
Stevens dissent:  public TV stations are different than private and must have more objective criteria to exclude a candidate who actually may have changed the outcome of the election; state should not be allowed ad hoc decision-making or later rationalization because of the risk of gov’t censorship and propaganda; cannot require prior restraints on speech w/o objective criteria that are pre-established
a.
a  law subjecting the exercise of 1st amendment freedoms to the prior restraint of a license, without narrow, objective, pre-determined and definite standards to guide the licensing authority, is unconstitutional
b.
influential b/c now broadcasters will give criteria beforehand to avoid litigation


G.  Time, Place, Manner Restrictions (intermediate scrutiny)
1.
Grayned v. City of Rockford (1972):  a content-neutral regulation restricting protest activity around a schoolhouse during class hours is constitutional as a reasonable time place manner regulation; “the crucial question is whether a manner of expression is basically compatible with the normal activity of a particular place at a particular time.” = compatibility test
2.
Clark v. Community for Creative Non-Violence (1984):  a content-neutral regulation prohibiting camping in parks does NOT violate the FA as applied to demonstrators sleeping in parks in DC in order to call attention to homelessness; regulation is a valid time place manner regulation; narrowly focuses on gov’t’s substantial interest in maintaining the parks & there are alternative means of expression
a.
dissent:  mere apprehension of difficulties should not be enough to overcome the right to free expression (need actual evidence)


H.
Content-Based Time, Place & Manner Regulations (strict scrutiny)
1.
Burson v. Freeman (1992):  a content-based statute prohibiting solicitation of votes and display of campaign materials outside the entrance of polling places on election day are constitutional under strict scrutiny test that must be applied; in this case the state has compelling interests in preventing voter intimidation & election fraud (and is narrowly tailored to those interests.
a.
dissent:  this is classic political expression and the state has NOT made a showing to satisfy strict scrutiny; this is censorship of election-day campaigning

I.
Licensing and the Public Forum
1.
Lovell v. City of Griffin (1938):  a statute requiring anyone wanting to distribute any kind of literature to get a permit first is invalid on its face; there is no differentiation as to time place manner; it is a prior restraint and the liberty of the press is not confined to newspapers:  pamphlets are important part of free speech history
a.
note:  here the JW didn’t even apply for permit; generally h have to apply & be rejected to challenge but here they say it is invalid on its face; this is an ordinance not an injunction unlike Walker v. Birmingham
2.
Kunz v. NY (1951):  minister cannot be convicted for street-preaching after his permit is revoked because the statute requiring a permit gives the gov’t discretionary control over speech in advance and is thus invalid as a prior restraint
3.
Poulos v. New Hampshire (1953):  conviction upheld of JW who applied for license to use public park for religious services and was rejected; unlike Lovell he (1) requested license and was denied and (2) did not challenge ordinance as overbroad but rather unconstitutional as applied to him; SC agreed that refusal to grant a license WAS unconstitutional; but affirmed the conviction for holding service w/o license because permit process WAS constitutional
a.
diff btw having a service in a park and distributing leaflets; gov’t has stronger interest in controlling services
4.
Cox v. New Hampshire (1941):  statute requiring licensing for parades IS constitutional; SC has never totally prohibited use of licensing for parades or demonstrations, as opposed to leaflets; states have stronger interest in regulating parades and demonstrations than distribution of literature

a.
requiring parade permits is a reasonable content-neutral regulation because of public safety concerns
5.
Forsyth County v. The Nationalist Movement (1992):  held invalid on its face an ordinance requiring applicants for a parade/assembly permit to pay a fee in advance; the ordinance is a prior restraint because it delegates overly broad licensing discretion to a gov’t official
a.
a permit system must NOT be content-based and must be narrowly tailored to serve a significant gov’t interest, and leave open alternatives for communication:  this IS content-based b/c amount of fee depends on content of speech (whether it is more likely to foster hostility, etc.); 1K cap does NOT alleviate this problem


b.
cannot give gov’t unbridled discretion
6.
Schneider v. State (1939):  blanket prohibitions on leafleting are unconstitutional (can’t get around permit cases in this way); interest in preventing littering does not justify blanket prohibition (alternative:  can just punish littering)

7.
City of Lakewood v. Plain Dealer Publishing (1988):  upheld facial challenge to ordinance licensing the placement of newsracks because of unbridled discretion given to Mayor (with limits, may have been constitutional
IX.
SPEECH IN RESTRICTED ENVIRONMENTS

A.
In General:  SC has made exceptions to free speech doctrine for “special contexts” or “restricted environments”

1.
public schools, military, prisons, gov’t employees, where public funding is involved
2.
special rules are not generally applicable, but still affect many people


B.
PUBLIC SCHOOLS
1.
In General:  tension between need for authority and unwanted distractions and academic freedom/training for good citizenship
a.
Children DO have 1st amendment rights, but their rights are more attenuated than the rights of adults
2.
Early Cases

a.
Barnette (1943) (toward more protection):  school children cannot be compelled to salute the flag

b.
Tinker (1969):  students had FA right to wear black arm bands to school to protest Vietnam War; “students do not shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.”

i.
Tinker test:  students speech is protected so long as it does not materially and substantially disrupt the school program and discipline at the school
c.
Pico (1982):  local school boards cannot remove books from school libraries because they dislike ideas in books

d.
Fraser (1986) (becoming more restrictive):  FA does not prevent a school district from disciplining a high school student for giving a lewd speech at a high school assembly

i.
Fraser test:  focuses on school’s control of curriculum and allows that to trump FA in many circumstances

ii.
school has interest in teaching acceptable behavior
3.
Hazelwood School District v. Kuhlmeier (1988):  a school is allowed to remove contents from a student-created newspaper prior to publication where the newspaper is part of the school’s curriculum; this is NOT a public forum because the school has not opened it up to use by the public, but rather uses it for an intended purpose; and the Tinker standard applies when schools must tolerate speech, it does not require schools to affirmatively promote student speech; educators do not offend the FA by exercising editorial control over style and content of student speech in school-sponsored expressive activities so long as actions are reasonably related to legitimate pedagogical concerns.

b.
key is accommodation v. promotion
c.
dissent:  school sponsorhip does not allow thought control or suppression; compare to Pico:  schools cannot purge all ideas they don’t like
4.
Morse v. Frederick (2007):  student displays “Bong Hits 4 Jesus” sign while school is outside to watch Olympic torch relay and refuses to take it down so is suspended; he says he just wanted to get on TV; held that schools can take steps to prevent speech at a school event reasonably regarded as encouraging illegal drug use in violation of school policy
a.
Fraser principles:  (1) students rights at school are not coextensive with rights of adults; (2) Tinker analysis is not absolute (b/c Fraser not based on showing of substantial disruption)
b.
Kuhlmeier:  also (1) acknowledges schools may regulate speech that cannot be regulated outside school setting and (2) confirms that Tinker is not the only rule but (3) does NOT control b/c this is NOT school-sponsored speech

c.
deterring drug use is a reasonable, and maybe even compelling, interest justifying the actions

d.
contrast to Tinker:  that was pure political speech and this is not; that was passive and this is more disruptive; this is a subject (drug use) schools have an interest in

e.
Thomas concurring:  Tinker is without constitutional basis and FA provides NO protection for student speech in public schools; law now says "students have a right to speak in school, unless they don’t" so should just get rid of Tinker
f.
Alito concurring:  holding limited to (1) schools can restrict speech that a reasonable observer would interpret as advocating illegal drug use and (2) no restrictions on speech that can plausibly be interpreted as commenting on political and/or social issues; Tinker correctly reaffirmed (advocates narrow holding)
g.
Breyer concurring/dissenting:  should NOT decide case on FA basis; should hold that qualified immunity bars student’s claim against teacher because of needs of teachers to make quick decisions; holding is based on viewpoint discrimination and there’s no reason for treating drug use differently

h.
Stevens dissenting:  a school cannot “suppress student speech that was never meant to persuade anyone to do anything” (nonsense message) and cannot discriminate on the basis of viewpoint because (1) content-based censorship is subject to most rigorous burden of justification and (2) punishing someone for advocating illegal conduct is constitutional only when advocacy is likely to provoke

i.
seems to be applying adult standards

ii.
can’t carve out special exception for drug speech:  schools shouldn’t be allowed to suppress serious debate about War on Drugs, etc.

Frederick narrows Tinker

C.
GOVERNMENT EMPLOYMENT
1.
Pickering v. Board of Education (1963):  teacher cannot be dismissed for publishing a letter in the paper critical of the school board’s allocation of funds, even though the letter contained false information, absent a showing that the teacher had knowledge or reckless disregard of the falsity; balancing test used because state’s interest in regulating employee speech is different from interest in regulating speech of citizens generally
2.
Connick v. Myers (1983):  restricts Pickering balancing test to speech on a matter of public concern; where speech is NOT related to matters of political/social concerns, gov’t officials have wide latitude in regulating (more freedom when gov’t employees speak on public matters, less otherwise); gov’t employee speech on personal matters is not a matter for fed courts; employee can be discharged for speech about a personal matter 
a.
employer must show reasonable belief that office will be disrupted, BUT NOT actual disruption
3.
Rankin v. McPherson (1987):  gov’t employee cannot be dismissed for remarking “I hope they get him” after attempt on president’s life; SC uses Pickering analysis and requires state to justify the discharge; state did not show danger/discredit to office

4.
Waters v. Churchill (1994):  difference btw restricting speech in general and restricting employee speech is that gov’t cannot restrict speech of public in name of efficiency; but CAN restrict employee speech for the purpose of effectively achieving its goals
5.
City of San Diego v. Roe (2004):  FA does NOT protect police officer dismissed for selling videotapes of himself engaged in sexually explicit acts; though it was off-duty behavior and not a workplace grievance, the police department demonstrated legitimate and substantial interests of its own that were compromised by speech (officer was wearing uniform, parodying police dept, in video:  exploiting employer’s image).    
TEST: 
2-prong analysis:  (1)  public concern, or just personal interests; (2) IF public concern, courts use balancing test and value the importance of the employee’s speech to him/her as a citizen v. the government’s interest in efficiency (if personal, no FA protection)
Note:  Churchill:  what is primarily a personal controversy is not protected even if it may also be a public concern
6.
Garcetti v. Ceballos (2006) (speech made pursuant to official duties):  a district attorney’s memo and statements at a hearing regarding concerns with the soundness of a case that the office took to trial anyway are not protected by the FA because they were made pursuant to his official duties; the fact that the statements were pursuant to official duty is dispositive factor:  gov’t employers, like private employers, need a significant degree of control over employee words and actions; the fact that employee duties involve speaking and writing does NOT prohibit employers from evaluating performance

a.
holding:  when public employees make statements pursuant to official duties, the employees are NOT speaking as citizens for FA purposes; bright line rule for acting in job and acting as citizen



b.
criticism:  will hinder whistle-blowing
c.
probably an exception for academic freedom in university setting (majority says it will not decide issue)

d.
Stevens dissent:  this is too absolute of a rule; the need for balance does not disappear when an employee speaks pursuant to duty; public and private interest in identifying official wrongdoing  (whistleblowing) require employees to be able to speak out in these contexts; should use Pickering analysis, slightly modified to allow for the greater employer interest in this case; also it’s counterproductive to give people incentive to speak out publicly when matters can be handled internally
e.
Breyer dissent:  too absolute; the profession and Constitution already regulate this speech so gov’t doesn’t have to; apply Pickering

Employee Speech

1.
public concern or private?  If private, no FA

2.
if public:  Pickering balancing test

3.
if public BUT pursuant to duty:  no FA
7.
TSAA v. Brentwood Academy (2007):  rule prohibiting HS coaches from recruiting MS athletes using “undue influence” does NOT violate FA; athletic league’s interest in enforcing rules may warrant curtailing speech of voluntary participants.
D.
PUBLICLY FUNDED SPEECH (gov’t as participant:  renders uncertain the status of speakers and the status of gov’t action)
1.
Rust v. Sullivan (1991):  when the gov’t appropriates public funds to a program it is entitled to define the limits of that program (NOT viewpoint discrimination); so HHS may prohibit Title X funds recipients from speaking about abortion while requiring them to encourage childbirth (when using the specified funds; requires providers to keep funds separate); not invalid under “unconstitutional conditions” because providers can still engage in protected activity (speech about abortion) just not using public funds

a.
unconstitutional conditions:  when gov’t places restriction on recipient so that recipient cannot participate at all in protected activities; restrictions on funds are not unconstitutional

b.
BUT specifies that in some situations, restrictions on funds, even with options to speak outside of the funding, may not be constitutional (i.e., public forum, academic freedom)

c.
Mahar v. Roe & Harris v. McRae:  gov’t is NOT required to fund abortions for the poor, even if they fund other medical procedures, even if abortion is medically necessary:  gov’t can choose to fund childbirth and not abortion; as long as right exists, state is not required to facilitate exercise of the right

d.
Dissent:  this is clearly content-based, viewpoint-based discrimination and is not acceptable as a condition upon acceptance of funds; this decision forces fund recipients to be an instrument of fostering public adherence to an ideological point of view s/he finds unacceptable
2.
Rosenberger v. Rector & Visitors of University of Virginia (1995):  university policy excluding religious organizations from student publication funding is unconstitutional because the publications are a limited public forum, not just funding, and the school is engaged in viewpoint discrimination; the difference is that the university created a forum for private speakers to convey their own messages, as opposed to using private speakers to convey the gov’t’s own message, as was the case in Rust.
a.
if govt is a speaker in the marketplace of ideas, it may engage in viewpoint discrimination in what it says, BUT as a patron of the private speech of others, the govt cannot silence targeted viewpoints 

3.
Nat’l Endowment for the Arts v. Finley (1998):   a requirement that the NEA consider general standards of decency and respect for diverse beliefs and values is NOT facially invalid as impermissible viewpoint discrimination; there is no categorical  exclusion of anything (recommendation not a mandate) and the regulation is aimed at process rather than speech preclusion; in the context of grants for the arts, content-based decisions MUST be made and absolute neutrality is impossible; the NEA denies most applications it receives so by definition it denies funding to a large volume of protected expression; additionally, Congress has wide latitude to set funding priorities (Rust).

a.
only a facial challenge; as-applied might be different

b.
compare to Rosenberger:  this is not funding open to anyone; it’s clear to everyone from the beginning that not everyone will receive funds (it’s necessary to have some criteria; in Rosenberger it’s not)

c.
a mandated categorical exclusion (say, of religious works) would violate the FA but this does not

d.
Scalia concurrence:  majority opinion emasculates the statute by making it only a “suggestion”; as intended it is a command against funding indecent or disrespectful art, and that is entirely constitutional; there is a fundamental divide between abridging speech and funding it and where Congress is funding, the FA is inapplicable and it can discriminate as it likes; vagueness challenges also have no application to funding; taxpayers don’t have to fund indecent art
a.
selectively choosing to allow some to speak doesn’t deny others the right to speak

b.
one caveat might be if gov’t was the only source of arts funding, but that’s not the case
e.
Souter concurrence:  the provision is overbroad and has the potential to chill significant speech; Rosenberger DOES control b/c this is a subsidy scheme created to encourage expression of a diversity of views from private speakers, so viewpoint discrimination is impermissible; limited public forum is created so there is a responsibility to treat all artists equally 
i.
gov’t is acting as regulator:  it does not have to supply any funds, but once it does it must do so on a neutral basis

4.
Legal Services Corp v. Velasquez (2001):  an act authorizing funds for legal services attorneys to give services to low-income clients regarding welfare benefits cannot require that attorneys are not allowed to challenge existing welfare law; this is NOT government speech, like in Rust because the funding of private litigation is NOT government speech; if the gov’t were allowed to restrict this speech it would distort the purpose of litigation; additionally, separation of powers requires a judiciary independent from legislature (can’t insulate statutes from being challenged)


a.
Scalia dissent:  this is no different than the subsidy in Rust
b.
big problem here is silencing attys from effective representation

c.
no one addresses Finley argument:  under the regulation, you can still sue, just not w/taxpayer-funded representation
5.
US v. American Library Association (2003):  requiring libraries to install filtering software in order to receive federal funds to provide the internet does NOT “induce” them to violate the FA and is a valid exercise of the spending power; it is also NOT an unconstitutional condition; as in Forbes and Finley, public libraries must necessarily consider content; internet access in public libraries is NOT a public forum for Web publishers; the software can be disabled so “overblocking” is not a problem; under Rust, the gov’t can define the limits of its own program:  it does not force libraries to block, it just denies them public funds if they do
a.
compare to Velasquez:  libraries have no role, like lawyers, that pits them against the gov’t and no assumption that they must be free of conditions in order to do job

b.
unconstitutional conditions doctrine:  the government may not deny benefit to a person on a basis that infringes his constitutionally protected freedom of speech even if he has no entitlement to that benefit
c.
compare to Rust:  although they rely on it, if the gov’t is the speaker here, what is the message:  there isn’t one so it’s not really the same
d.
strict scrutiny:  there IS a compelling interest in protecting children; lower court says it’s not narrowly tailored but here it is (the fact that adults can ask it to be disabled is key)

e.
case shows the inadequacy of historical public forum doctrine in internet context:  internet can never be considered a public forum under this approach; should use functional analysis instead
f.
Kennedy concurrence:  result may be different under an as-applied challenge for where some reason, an adult couldn’t get past the filter; if people who want the info can get it, no FA problem
g.
Breyer concurrence:  this act should NOT be subject to strict scrutiny but should consider objectives of the act in light of the burden it imposes and available alternatives; since the objectives are legitimate, the burden (asking filter to be shut off) is fairly small and there are no good alternatives, act is OK

h.
Stevens dissent:  libraries can use filters but should not be required to do so; the choices should be left up to librarians; this is very broad because it both overblocks and underblocks, so does not even meet its purpose; abridgement of speech by denial of benefits can be just as pernicious as abridgement by penalty; prior restraint because adults won’t ask if they don’t know what they’re missing (asking librarian to unfilter not a good option; won’t be used) (federalism approach)
i.
Souter dissent:  under conventional strict scrutiny the act fails as nothing more than censorship; the selectivity practiced by libraries in acquiring materials, due to scarcity of funds and space, is not like filtering material it already has; the history of libraries is to allow more info, not censor it and thus the libraries themselves reject the plurality’s description of their own mission; could easily accomplish goals less narrowly by having some computers only for children, etc.
6.
Rumsfeld v. FAIR (2006):  Solomon Amendment forces law schools to choose to either give military reps equal access as provided to other reps, despite their disagreement w/military’s policy on homosexuals, or lose federal funding; cannot apply nondiscrimination policy to all employers but rather must always give equal access to military; this is constitutional as an exercise of spending power, esp given deference to Congress in military affairs; would be unconstitutional under unconstitutional conditions doctrine if Congress could not directly require equal access (if so, then could not do it through spending power), but since they CAN through power to raise armies there is no problem; this is NOT a compelled speech violation because the schools are not forced to say anything, only do things and the things they are required to do are so small that they do not show endorsement of the message; the schools are free to offer a counter message; the conduct is not expressive conduct like the conduct in O’Brien and even if it were, it is an incidental burden on speech no greater than essential (passes O’Brien if it has to); as to freedom of association, the recruiters are NOT becoming part of the law schools like the boy scouts in BSA
a.
Hurley is distinguishable because the views of the military are not attached to the school in the way the views of the gay groups would attach to the parade hosts; gay groups want to be part of parade but military does not want to be part of law schools

b.
Barron thinks this waters down O’Brien (but doesn’t have to pass O’Brien if not expressive conduct)

c.
BSA:  this is much different because of the amount and quality of interaction
MODELS
1) Govt. as Regulator:  CANNOT engage in viewpoint discrimination:  Velasquez
2) Govt as Participant:  CAN engage in viewpoint discrimination:  Rust
3) Govt. as Patron:  CANNOT engage in viewpoint discrimination:  Rosenberger
Finley and ALA are hard to categorize (Finley may be patron; ALA may be participant)
X.
COMMERCIAL SPEECH (limited, intermediate FA protection; not “core” speech)
A.
Valentine v. Christensen (1942):  unanimously held that “pure” commercial speech is outside the FA and therefore subject to regulation by gov’t; thus, anti-littering ordinance can be enforced against handbiller

B.
Virginia State Bd of Pharmacy v. Virginia Citizens Consumer Council (1976):  held unconstitutional a prohibition on advertising the price of prescription drugs; the free flow of information is indispensable  so the FA does offer some protection to commercial speech, though it is more easily regulated 
a.
this is the first time commercial speech is offered FA protection, so it’s a recent phenomenon

b.
commercial speech is “more objective and hardy’ and it is less necessary to tolerate inaccurate statements = why it’s more easily regulated (to tell the truth)

c.
Friedman v. Rogers (1977):  statute providing that optometry cannot be practiced under a trade name is upheld because unlike info in Va Pharmacy, trade name has no intrinsic meaning

d.
note:  no SoR  

e.
no overbreadth doctrine for commercial speech because there wouldn’t be any chilling of commercial speech since people will always want to advertise (so can require warning labels), no prior restraint doctrine either
C.
Bolger v. Youngs Drug Products (1983):  prohibiting the mailing of unsolicited advertisements for contraceptives violates the FA as applied to Youngs, a producer of contraceptives; they are commercial speech (not social message like Youngs argued) but they are also protected speech
a.
govt can regulate misleading or deceptive speech, but not honest  advertising

b.
simply having SOME political expression does NOT gain an ad full protection, but here, it was honest, truthful, valuable commercial speech

D.
Cincinnati v. Discovery  Network (1993):  invalidated a ban on commercial newsracks (banned commercial newsracks but not newspaper newsracks) because there was no “reasonable fit” between legitimate interests in safety/aesthetics and limited prohibition (effect is marginal)

E.
Central Hudson Gas & Elec Corp v. Public Service Comm’n (1980):  complete ban on all promotional advertising by electric utilities during a fuel shortage b/c of interest in conserving energy is invalidated under prong 4 of the new test, an intermediate standard of review/balancing test for commercial speech; sympathetic to gov’t’s need to regulate in this area, but thinks this truthful information is important for public and gov’t can establish interest in energy conservation in other ways

1.
CENTRAL HUDSON TEST 

1.
does the commercial speech involve illegal activity or false or misleading conduct? (if so, completely unprotected)

2.
is the governmental interest in regulation substantial? (in this case yes, it’s designed to limit use of energy during energy crisis)

3.
does regulation directly advance the asserted governmental interest? (in this case yes, it does advance the interest in energy conservation)

4.
is government regulation no more extensive than necessary? (in this case yes, it is more extensive than necessary, and because of that the regulation fails; no need for a complete ban)

2.
Blackmun concurrence:  if the govt has interest in regulating energy use, should do so directly by restricting the activity itself; so long as ads are truthful and accurate, they should not be regulated
3.
new definition of commercial speech: expression solely related to the economic interests of the speaker and its audience
a.
more vague test than Blackmun: "speech proposing a commercial transaction”
4.
Rehnquist dissent:  this is more like an economic regulation than a speech regulation and as such should be given almost total deference by the Court; b/c this is a state-regulated monopoly, state has control over speech
5.
Powell intended this test to sustain MORE gov’t regulation of commercial speech (less FA protection); as applied in future cases, commercial speech is instead getting almost as much protection as political speech (less gov’t reg sustained), but still using this test

a.
but, clear that commercial speech is only protected if it is not misleading

F.
PROHIBITABLE TRANSACTIONS
1.
Posadas v. Tourism Co. of Puerto Rico (1986) (greater includes the lesser):  Puerto Rico can ban advertisements of gambling to locals, but not to tourists, because if the state can entirely outlaw the conduct (gambling) then it is free to regulate advertising of the conduct as it sees fit; up to the legislature to decide whether there are more effective ways to achieve goals
a.
allows deference to legislature under prong 4 that is controversial; basically turns Central Hudson into a rational basis test and makes laws presumptively valid

b.
greater includes the lesser argument also criticized (and maybe not adopted since he formally uses CH)

c.
Brennan dissent:  commercial speech should not get less protection than other kinds of speech where the gov’t is banning truthful speech about lawful activity; should be subject to strict scrutiny

2.
Rubin v. Coors Brewing Co (1995):  uses Central Hudson to invalidate statute prohibiting beer labels from displaying alcohol content; the gov’t has (1) a valid goal in preventing strength wars that is (2) substantial but (3) because it prohibits advertising on labels but not in general ads or ads for other types of alcohol, it doesn’t really further the purpose in a rational way (so doesn’t reach #4).
a.
Posadas less influential:  just because a state can abolish sale of alcohol altogether does NOT mean it can restrict labels; greater does NOT include the lesser in this case

4.
44 Liquormart v. Rhode Island (1996):  the fact that the 21st amendment allows states to regulate or prohibit liquor does NOT mean it can prohibit advertisements of liquor except at the place of sale; court splinters and does NOT agree on SoR.
a.
Stevens, Kennedy, Ginsburg:  there is less reason to provide less stringent review when state is prohibiting truthful, nonmisleading speech
b.
Stevens, Kennedy, Ginsburg, Souter:  under Central Hudson, (1) temperance is a legal and (2) substantial goal but (3) the ban does not necessarily advance the interest (speculative, no evidence, will NOT defer to legislature) and (4) there are less restrictive alternatives to promoting temperance (taxes, education, etc.); moves CH test closer to strict than intermediate scrutiny
c.
Stevens, Kennedy, Thomas, Ginsburg:  Posadas erroneously performed 1st amendment analysis; should NOT be this much deference to legislature and greater does NOT include the lesser; attempts to regulate speech are more dangerous than attempts to regulate conduct; no “vice” exceptions because they would be difficult or impossible to define


d.
Scalia concurrence:  doesn’t like CH but doesn’t have anything to replace it; so “merely concurs”
e.
Thomas concurrence:  should get rid of CH test and instead hold that “all attempts to dissuade legal choices by citizens by keeping them ignorant are impermissible” thus extending to truthful commercial speech the same protection as any other speech; return to Va Pharmacy 
f.
O’Connor concurrence:  applying traditional, narrow CH test, this fails the 4th prong b/c it is more extensive than necessary to serve the state’s interest; not a good fit btw goal & method (Disc Network); state’s goal requires a “closer look” than was given in Posadas (less deference to legislature); since it fails under traditional CH, no need to adopt a more stringent test (no strict scrutiny)
CH Test

1.
Posadas criticized but not overruled

2.
Stevens may have added “special care” hurdle to CH
3.
commercial speech doctrine is based on citizen participant model, but CH test doesn’t really reflect this
5.
Greater New Orleans Broadcasting Ass’n v. US (1999):  application of federal statute banning casino advertisements on television and radio violates the FA in Louisiana, where gambling is legal;  
a.
CH test:  (1) gambling is lawful and advertising is truthful; (2) federal interests in reducing social costs of gambling and assisting states that restrict gambling are accepted as substantial, but this is NOT self-evident because some states think benefits of gambling outweigh costs; cannot satisfy (3) and (4) which complement each other (collapsed) because it is not clear that ads increase gambling, it may just increase gambling at certain casinos; Congress encourages tribal casinos; the rule “sacrifices an intolerable amount of speech when compared to all of the policies at stake and the social ills that one could reasonably hope to eliminate.” 
b.
basically collapses (3) and (4) into a balancing test tilted toward speech protection
c.
Rehnquist concurrence:  too many “exemptions & inconsistencies”

d.
Thomas concurrence:  CH test should not apply because regulating truthful speech about lawful activity is per se illegitimate

e.
(1) CH has continued vitality; (2) “greater includes the lesser” is dead; (3) continued arc in favor of more FA protection for advertising; may lead to dropping CH in favor of even stricter scrutiny
6.
Lorillard Tobacco Co. v. Reilly (2001):  MA regulations prohibiting advertisement of tobacco w/in 1000 feet of schools & parks and under 5 feet mark at point of sale; as relates to cigarettes, preempted by federal statute; as relates to smokeless tobacco & cigars, invalid under CH (no need for new ground even though tobacco companies wanted strict scrutiny):  (1) lawful product (2) truthful manner (3) 1000 feet advances goals; (4) BUT not narrowly tailored and go further than necessary (overbroad; as to height restrictions, kids can just look up); will restrict speech especially in metropolitan areas where 1000 feet will be difficult; adults have an interest in getting info about legal product and companies have an interest in giving info
a.
Kennedy concurrence:  concerned that CH does not give enough protection to truthful, nonmisleading commercial speech

b.
Thomas concurrence:  this fails intermediate scrutiny of CH, but shouldn’t use CH, should use strict scrutiny; “the gov’t interest in protecting children from harmful materials does not justify an unnecessarily broad suppression of speech addressed to adults”; tobacco is NOT a “unique case” (fast food & liquor also target children and are harmful)
c.
Breyer concur/dissent:  these are complicated factual questions that require more evidence
7.
Thompson v. Western States Medical Center (2002):  FDA rules that prohibit pharmacists that make compounded drugs from advertising them violate the FA under the CH analysis (no need for new ground); (1) legal (2) truthful (3) preserving effectiveness & integrity of new drug approval process (from which compounded drugs are exempt) IS a substantial interest BUT (4) ban is more extensive than necessary (this is the fatal prong); “if the gov’t can achieve interests in manner that does not restrict speech, it must do so”:  basically, gov’t must show that it can’t achieve interests in any other way; here, there are several other options such as limiting amounts of compounded drugs that a pharmacist can make; the concern that people will make bad decisions with truthful information is NOT a reason to deny them the information (key is that they are rejecting paternalism)
a.
SC keeps getting closer to strict scrutiny and moving away from any paternalism
b.
Thomas concurrence:  agrees w/application of CH but still wants to get rid of it
c.
Dissent:  commercial speech does NOT merit strict scrutiny because it does NOT usually implicate individual self-expression & democratic participation; the CH test is flexible and focused on fit btw ends and means; here, majority gives insufficient weight to gov’t interest and assumes alternatives that may not exist/work; this should be a legislative/regulatory judgment about protecting health & safety of Americans & SC should not substitute its judgment for the agency’s
XI.
OBSCENE SPEECH (outside the FA, so question is what is it)
A.
Roth v. US (1957):  obscenity is NOT constitutionally protected by the guaranties of free speech and press; the FA does NOT protect every utterance; the FA protects all ideas having even the slightest redeeming social importance, and obscenity does not have any importance; BUT sex and obscenity are NOT synonymous; the proper test is whether to the average person, applying contemporary community standards, the dominant theme of the material taken as a whole appeals to prurient interest
a.
focuses on average person, not particularly susceptible persons as in Regina v. Hicklin (departure from old English test)
b.
not vague:  does not fail or violate DP for lack of precision

c.
this test narrows the definition so that less material is considered obscene (basically limited to hard core porn)
d.
Warren concurrence:  variable obscenity:  impact varies depending on what community receives the materials and the motives of those who purvey them
e.
Harlan dissent:  strict federalism:  state obscenity laws are constitutional but federal obscenity law is not because this is an area left to the states, not to Congress (morals issue)

f.
Douglas dissent:  this is censorship; speech-action dichotomy:  no proof that obscene materials lead to deviant sexual behavior; Black:  speech is absolutely protected unless it’s so close to action that it can be regulated
two-level speech theory:  (1) does it have any social importance at all (2) if no, apply community standards test

B.
Ginzburg v. US (1966) (pandering):  not only the materials themselves but the context of the circumstances of production, sale, and publicity can be considered in determining obscenity; pandering by seeking to send materials from “Intercourse” and “Middlesex” and solely emphasizing the sexually provocative aspects of publications may be decisive in determination of obscenity
1.
dissents:  troubled by this direction; very unclear and “judicial improvisation” (too subjective)

2.
even though material may not be obscene in itself (may be saved by redeeming social importance), the way it’s marketed can be taken into consideration; marketing can determine whether the social importance was pretense or reality (in this case, clearly pretense)
C.
Ginsberg v. New York (1968) (variable obscenity):  states can enact statutes prohibiting materials that are obscene as to children and thus cannot be distributed to minors even if the materials are NOT obscene as to adults
D.
Stanley v. Georgia (1969) (possession):  the constitutional value of privacy limits obscenity law so that it does not extend to possession:  mere possession in one’s own home of obscenity is NOT a crime; “if the FA means anything, it means that a state has no business telling a man, sitting alone in his own house, what books he may read or what films he may watch.”

1.
does this mean obscenity isn’t totally unprotected?  Competing value is privacy
E.
Miller v. California (1973):  the Court (1) reaffirms Roth in holding that obscene material is NOT protected by the FA; (2) hold that material should NOT be regulated by requiring state to prove that material is “utterly w/o redeeming social value (repudiates Memoirs) and (3) holds that obscenity is to be determined by applying contemporary community standards, not nat’l standards
1.
test for trier of fact: (1) would the average person applying contemporary community standards find that the work as a whole appeals to the prurient interest; (2) does the work in a patently offensive way describe sexual conduct as defined by state law; (3) does is as a whole lack serious literary, artistic, political or scientific value
2.
up to the states to define sexual conduct that is offensive under (2):  most states take SC’s suggestions: (a) representations or descriptions of acts; (b) representations or descriptions of masturbation, excrement, pictures of genitals
3.
goal is to limit obscenity to hard core porn (totally limited to sex and other offensive speech) and provide fair notice to dealers 
4.
FA does NOT require that Mississippi accept same standard as NY, etc.; jurors are best judges of contemporary cmty standards
F.
Paris Adult Theatre I v. Slaton (1973):  held that two adult movies are not protected by the Constitution; state is not required to present “expert” affirmative evidence that materials are obscene because jury is the judge; state can regulate obscene material even if it is being voluntarily sought out; moving obscenity from public street to more private theater doesn’t make it protected
1.
Brennan dissent (“what I have tried to do is a failure”):  repudiates Memoirs and Roth because the current approach cannot be both stable and respectful of FA values; because obscenity cannot be defined w/precision, substantial amounts of protected speech are being banned by attempts to suppress unprotected speech; would hold that in the absence of distribution to juveniles or captive audiences, FA prohibits states and feds from wholly suppressing sexual materials on the basis of obscenity
a.
Brennan has a point:  “utterly w/o value” arguably protects more than “w/o scientific, etc. value”, so maybe SC is becoming less protective

2.
Ward v. Illinois (1977):  held that state statutes phrased in general terms that adopt the patently offensive formulation of Miller are valid

3.
Splawn v. California (1977):  jury can consider “commercial exploitation test” of Ginzburg and find material obscene under that test even if it would not otherwise be obscene under Miller; Ginzburg still vital/relevant

4.
Hamling v. US (1974) & Smith v. US (1977) (federal application of Miller):  understanding of district (i.e., Southern District of California) NOT a federal test

G.
Jenkins v. Georgia (1974) (role of the jury):  Miller does NOT give juries unfettered discretion in determining what is patently offensive; the courts retain the right of independent review and there are substantive constitutional limitations on what the jury can hold to be obscene; they are limited to patently offensive hard core materials so theater owner can’t be convicted for showing a fairly mainstream movie
H.
Pope v. Illinois (1987) (3rd prong:  lacks serious value):  whether or not a work lacks serious value is NOT to be determined by local community standard but by an objective test:  would a reasonable person find such value in the material, taken as a whole
I.
Arcara v. Cloud Books (1986):  the FA does NOT prevent enforcement of a statute authorizing closure of premises used for prostitution/lewdness even though it is also an adult bookstore; O’Brien has NOT relevance to statutes aimed at nonexpressive activity that have an incidental effect on speech; not every law of general applicability is subjected to “least restrictive means”

1.
how you decide to analyze the problem dictates the result
J.
Freedman v. Maryland (1965):  procedural safeguards: (1) censorship board has burden of showing that material is unprotected; (2) only judicial proceeding will suffice to impose final valid restraint; (3) state must afford creator/exhibitor a license procedure or require censorship board to go to court; strong preference for judicial and not administrative decisions (curbs discretion); decision also must happen in brief & specified period of time
XII.
INDECENT SPEECH (it IS protected expression, but less than political speech)
A.
Young v. American Mini Theatres, Inc. (1976):  zoning restrictions that prohibit adult theaters from being located within 1000 feet of other “regulated uses” and 500 feet of residential zones are valid because although indecent speech is protected from total suppression, the state MAY use the content of these materials as the basis for classifying them differently than other motion pictures; zoning ordinances are generally valid and all types of establishments have to follow them; the zoning ordinances do NOT limit access to the market for either producers or consumers of the films so do not suppress speech.
1.
upholds even though these are basically content-based prior restraints
2.
also upholds against vagueness challenge

3.
hierarchy of speech:  as opposed to a two-tiered approach where something is either protected or its not, this introduces the new idea that some speech is more protected than other speech:  justified on the basis that (1) gov’t is not making a political choice and (2) not core speech FA was intended to protect

4.
secondary effects doctrine:  regulation is based on secondary effects of theaters, such as crime & lower property values, not discrimination on content
5.
Dissent:  speech is NOT less protected because it addresses “less important” topics (rejects hierarchy of speech); time place manner regulations are required to be content-neutral where they affect protected expression except in the limited context of juveniles or captive audiences
6.
content regulation:  key to majority is that its content-based BUT viewpoint-neutral (non-ideological)

B.
City of Renton v. Playtime Theaters (1986):  zoning ordinance prohibiting adult theaters within 1000 feet of residential areas, etc. is valid as a content-neutral time place manner regulation that is based on secondary effects; the city does NOT need to show data from its own city to show secondary effects but can rely on studies of other cities, and courts will NOT require cities to either concentrate or disperse adult theaters (up to the cities)
1.
appropriate inquiry in these cases is whether the (1) serves a substantial gov’t interest and (2) allows for reasonable alternatives


2.
dissent:  NOT content-neutral and discriminates on its face
3.
key:  NO PROOF OF INDEPENDENT HARM necessary for either concentration or dispersion
C.
City of Los Angeles v. Alameda Books (2002):  on the basis of Renton and the secondary effects doctrine, city is justified in relying on 1977 study to show substantial gov’t interest in prohibiting operation of more than one adult establishment in one building because of the study’s evidence that concentration of adult businesses leads to higher crime rates; not an especially high bar set for evidence in Renton (can rely on “anything reasonably believed to be relevant”); city’s evidence must fairly support its rationale for ordinance; if plaintiffs cast direct doubt on rationale, burden shifts back to city to supplement the record; on this record, the evidence supports the rationale and direct doubt has not been cast.
1.
dissent:  the 1977 study is NOT good enough empirical evidence to show that the ordinance is justified; this is NOT purely content-neutral because it DOES refer to substance; it could even be seen as viewpoint-based because the theaters are “pro-sex”; better empirical evidence is needed because that is the ONLY justification for treating secondary effects zoning the same as regular time place manner restrictions; the city may actually be trying to drive out business, not just disperse:  by breaking them up into two buildings, each is twice as expensive (this was not the case in Renton and Young)
a.
thinks these restrictions should be called content-correlated:  in-between category btw content-based & content-neutral

D.
INDECENCY IN BROADCASTING
1.
FCC v. Pacifica Foundation (1978):  the FCC has the power to regulate a radio broadcast that is indecent but not obscene; indecency is a function of context:  it cannot be judged in the abstract, so playing Carlin’s “Filthy Words” in the middle of the afternoon on a Tuesday can be regulated; broadcasting receives the least FA protection of all mediums because of (1) its pervasive presence (prior warnings cannot completely protect) and (2) its unique accessibility to children; decided under a narrow, nuisance-based rationale in which context is all-important:  this is a pig in the parlor, or the right thing in the wrong place
a.
FCC does NOT need to prove obscenity to regulate (i.e., fine the station); can do so on the basis of indecency, based in large part on context, because even though indecency is not entirely outside FA, its protection is not absolute


i.
note:  can only regulate, NOT prohibit

ii.
channeling through TPM restrictions
b.
hierarchy of speech part of opinion does NOT get majority support
c.
scarcity rationale:  not everyone can be licensed, so they need some criteria to choose

d.
says its narrow but has been extremely influential (foundation for indecency in broadcasting regulation

e.
Powell concurring:  does NOT agree w/hierarchy of speech but thinks uniqueness of broadcast media justify the regulation

f.
Brennan dissent:  wants two-tiered approach (all or nothing); unless it is obscene it is protected absolutely; all listeners need to do is turn it off if they don’t want to listen; ignores the needs of those who want to listen (hurts minority at expense of majority); parents, not the gov’t, have right to protect children from indecency; marketplace should have all ideas so people can choose (MP rationale)

2.
Sable Communication of California v. FCC (1989) (dial-a-porn):  statute totally banning “dial a porn” messages that are indecent but not obscene IS unconstitutional because the dial-in medium requires affirmative steps by the listener, so there is NO captive audience problem
a.
because of technology available to prevent access by children (i.e., requiring CC numbers), this is NOT narrowly-tailored

b.
contrast to Pacifica: (1) this is a total ban as opposed to channeling; (2) not as pervasive as regular radio

3.
Denver Area Educational Telecommunications Consortium v. FCC (1996):  indecency on public access channels receives more favored FA treatment than indecency on leased access channels because SC (1) upheld FCC reg permitting cable operators to refuse to carry leased indecent programming; (2) struck down FCC reg requiring cable operators to segregate programming on leased channels and block it unless customer requests and (3) struck down FCC reg authorizing cable operators to refuse to allow public channels w/indecency; majority says these holdings are consistent w/Pacifica
a.
(1), or 10(a) is valid because it’s permissive, not restrictive; compelling interest in protecting children
b.
(2) or 10(b) is invalid because of less restrictive alternative:  V-chip

c.
(3) or 10(c) is invalid because Congress requires cable companies to provide public access, so don’t want to let companies restrict it (also less evidence of problems w/indecent public broadcasting)
d.
some dissenters would hold 10(a) invalid as well; applying strict scrutiny instead of lower standard used by majority

e.
other dissenters would uphold 10(b) and 10(c) as well as 10(a):  (b) IS narrowly tailored to the compelling interest of protecting children 

f.
Barron:  this is protective of free speech rights; majority uses a balancing approach that is focused on the medium and is fairly deferential to it
4.
US v. Playboy Entertainment Group (2000):  “signal bleed” provision that requires cable operators to scramble indecent TV or limit it to certain hours is subject to strict scrutiny and fails because it is the least restrictive means because of the option of viewer blocking; in practice, law meant that cable operators limited indecency to certain hrs b/c scrambling not very effective.
a.
Breyer dissent:  viewer blocking is NOT a reasonable alternative because no one uses it; protection of children thus justifies the law

b.
Scalia dissent:  this is valid because it regulates obscenity, not indecency, under the Ginzburg standard, because of the pandering
Categories of Indecent Speech
1. “telephony” (dial a porn):  more restrictive b/c of built-in alternatives

2. broadcasting:  less restrictive, content-based approach (Pacifica)

3. cable:  strict scrutiny:  Playboy
4. internet:  strict scrutiny:  Reno
E.
Reno v. ACLU (1997) (indecency on the internet):  statute that prohibits

(1) knowing transmission of obscene or indecent messages to minors and (2) knowing sending or displaying of patently offensive manages in a manger that is available to minors is overbroad and unconstitutional under strict scrutiny; in this new medium, more evidence is needed (no hearings or anything) to show that such a broad provision is necessary and that a more narrowly tailored statute wouldn’t do as well (i.e., regulate commercial sites differently, etc.); gov’t regulation is more likely to interfere w/free speech and so is disfavored
1.
contrast to Ginsberg:  under that statute, parents could consent; here they can’t and can even be charged themselves for giving children info

2.
contrast to Pacifica:  that regulated the context (time place manner), this is an outright prohibition; also this provides criminal sanctions, not just fines
a.
history:  here, history of nonregulation justifies future nonregulation; in Pacifica, history of regulation justified further regulation
3.
contrast to Renton:  this is based on primary, not secondary, effects; also this is outright prohibition, not just TPM
4.
key:  though info is available, users seldom encounter it by accident; it is usually well-marked and they need to choose to see it; especially heavy burden to justify because of the breadth and the great risk that protected material will be censored along with unprotected and gov’t hasn’t met burden
5.
contrast to Miller:  this only uses one part of Miller test (patently offensive) and does not require that the material lack serious value or appeal to the prurient interest, OR that it meet specifically defined standards of “patently offensive”
6.
O’Connor concur/dissent:  construed with a knowledge requirement that the sender knows the person is under 18, the provisions are constitutional; but, since technology has not yet advanced to the point where the provisions could prevent minors from getting the speech but not suppress speech btw adults (i.e., keep minors out of adult chat rooms), they are for now unconstitutional (not logical to make “adult zones” now but may be one day); they do NOT interfere w/speech rights of minors b/c minors have limited rights in that area under Ginsberg
Obscenity and Indecency Summary

· Pacifica: broadcast content in the indecency context -> deferential standard

· Denver Area: cable content in the indecency context -> balancing approach
· Playboy Entertainment: cable content -> strict scrutiny because it was content-based
· Reno v. ACLU: indecency over the Internet -> strict scrutiny
XIII.
PORNOGRAPHY


A.
CHILD PORNOGRAPHY
1.
New York v. Ferber (1982) (distribution):  unanimously upheld criminal statute prohibiting knowing promotion of child pornography; states have greater leeway in regulation of pornographic depictions of children because of (1) compelling interest in safeguarding minors; (2) relation to sexual abuse; (3) economic motive for sexual abuse; (4) value of speech is extremely low, probably de minimis; (5) not incompatible w/other decisions
a.
adjusted Miller standard for child porn:  need NOT find that material appeals to prurient interest of average person; need NOT find that it is patently offensive; need NOT consider work as a whole (basically abandons Miller)
b.
overbreadth argument:  the legitimate reach dwarfs the arguable impermissible applications; so judge them on case-by-case



c.
difference w/child porn is the focus on the victim
d.
O’Connor argues a blanket ban would probably be fine; Brennan & Marshall reject that view
2.
Osborne v. Ohio (1990) (possession):  ban on possession of child pornography IS constitutional even though possession of adult pornography is legal under Stanley; this is NOT a paternalistic interest in controlling thoughts but rather an interest in preventing abuse, a much more compelling interest; the ban will encourage possessors to destroy the images, which prevents its use by pedophiles and helps victims recover

a.
dissent:  this is overbroad because it defines simple nudity, without more, as child pornography 

b.
there is a curative gloss on the statute that allows for medical/artistic purposes and also parent consent for family photos, etc.
3.
Ashcroft v. Free Speech Coalition (2002):  Congress cannot ban virtual child pornography that does NOT depict real children because the compelling interest of protecting the child victims is totally absent; Ferber did NOT hold that child pornography is intrinsically w/o value (rejects O’Connor’s concurrence); the interests proposed by the government are not valid because (1) adults using images to seduce children is not valid because the tendency of speech to induce lawful acts is not reason to ban it and (2) the difficulty of prosecuting real cases (have to distinguish from virtual) is not valid because gov’t may not suppress lawful speech as a means to suppress unlawful speech  (overbroad)
a.
dissent:  there IS a compelling interest in prosecuting the real cases, and technology may soon make it impossible to do so


B.
FEMALE PORNOGRAPHY
1.
feminist perspective:  the logic of Ferber can apply to female pornography:  (1) the creation can harm the participant and (2) improper use can seduce other participants (though that’s rejected in Free Speech Coalition)

a.
not speech but an act of discrimination that contributes to subordination of women

2.
American Booksellers v. Hudnut (7th Cir 1985):  rejected argument that female pornography is low value speech and enough like obscenity that it can be prohibited; can’t be prohibited; SC affirmed w/o opinion

3.
Dworkin & MacKinnon:  proposed ordinance treats pornography as a civil rights violation
a.
value and harm are not equivalent:  the harm to people always outweighs theoretical values
4.
Regina v. Butler (Canada 1992):  female pornography IS an unprotected category of speech and criminal pornography charges CAN be brought; the harmful and degrading aspects of pornography can justify its regulation

5.
counterargument:  women, unlike children, do not need protection

a.
also:  answer is more expression that is supportive of women; not a ban
FREEDOM OF RELIGION:  ESTABLISHMENT CLAUSE
I.
INTRODUCTION

A.
Two Clauses Creating Tension


1.
Establishment Clause:  gov’t cannot establish an official religion



2.
Free Exercise Clause:  each person can practice his own religion

B.
Establishment Clause:  Competing Views
1.
Jefferson’s view:  wall of separation btw church & state = SEPARATION (believes religion will corrupt the state)
2.
competing view:  nonpreferentialism:  no need to separate church from state, state just can’t prefer one sect over another in its interactions = ACCOMMODATION (believes the state will corrupt religion
a.
although separation cases are not overruled, the trend today is toward accommodation
C.
Everson v. Board of Education (1947):  law that allows reimbursements for bus funds for parents who send children to school on the bus, including to Catholic schools IS constitutional even though it is on “the verge” of what states can do; the state does not contribute money to the schools so the wall of separation has not been breached (wall of separation view even though it upholds the statute
1.
why is it still separate:  it’s totally separate from religious function; it’s something given to everyone; like police and fire protection, can’t deny basic services to religious; given to parents and not the school
2.
broadest separationist view of EC, but holding doesn’t comport with view:  so could not have as much influence and today SC has moved away from separation

3.
dissent:  these are funds raised by taxation that give aid and encouragement to religious instruction; the wall is absolute
4.
over time, has become a “line of separation” and not a wall; argument against total separation is that it leads to gov’t hostility toward religion
II.
PUBLIC AID TO RELIGIOUS SCHOOLS

A.
Early Cases

1.
Board of Education v. Allen (1968):  state can provide non-religious textbooks to religious schools

2.
Walz v. Tax Comm’n (1970):  broad tax exemptions for properties used solely for religious worship are OK; used “excessive entanglement” language

B.
Lemon v. Kurtzman (1971):  state funded teacher salary supplements and other non-religious aid to religious schools is unconstitutional under the Lemon test:  (1) secular purpose; (2) principal/primary effect is not to advance OR inhibit religion; (3) no excessive entanglement; 
1.
test was once influential; it’s still out there but there are other tests as well so its influence is limited

2.
problem with excessive entanglement:  makes it difficult to monitor use of funds to make sure they don’t go to religious purposes

3.
here the direct aid was unconstitutional under prong 3


Issues in Establishment Clause Litigation
1. Is aid directed at elementary and secondary schools? (as opposed to college:  more likely to be a violation for elementary/secondary)

2. is the program a continuing one? (the longer it is the more likely there is to be entanglement
3. who is the beneficiary? (parent v. child:  money to parent for choice goes over much better than money right to the school)

4. must aid be across the board? (yes, neutrality)

5. is the place where aid occurs important (yes, see Agostini)

6. does form of aid matter? (yes:  must be non-theological like busing, etc.)
C.
Mueller v. Allen (1983):  deduction on parent income tax for tuition, textbook & transportation costs regardless of kind of school is constitutional under Lemon: (1) secular purpose in assisting education; (2) primary effect:  only one of many deductions, available on a neutral basis; (3) no excessive entanglement because of private choice by parents
1.
moving toward accommodation:  neutrality and choice (less entanglement when there’s choice because aid is less direct)
D.
Witters v. Services for the Blind (1986):  unanimously held that state aid to vocational help for the blind could NOT be denied to a student who wanted to use money to train to be a minister; uses Lemon; key is the choice:  assistance goes to student who transfers it to his own independent choice (the student is supporting religious education, not the state)

1.
counterargument:  state is paying for religious education

E.
Zobrest v. Catalina:  okay for a school district to provide sign language aid for kid in Catholic school; gov’t programs that incidentally benefit religion are ok as long as the reason for the action is neutral and provides assistance to people who make their own choices
F.
Agostini v. Felton (1997):  allowing public school teachers to go to parochial schools to provide Title I services during school hours is NOT unconstitutional and prior cases (Ball and Aguilar) are overruled to that extent; Aguilar costs of keeping aid separate from the schools themselves take money away from education; 2 new understandings: (1) no assumption of a “symbolic union” when public aid goes into private schools (Zobrest); (2) no assumption that all aid to the educational function of religious schools is invalid (Witters); the program cannot be viewed as an endorsement of religion (introduction of O’Connor’s endorsement test

1.
 major shift from separation to accommodation

2.
tests used:  endorsement, neutrality, some of Lemon (no excessive entanglement)

3.
dissent:  Aguilar costs are genuinely unfortunate, but constitutional lines have to be drawn and the line is between direct and substantial, which this is, and indirect and incidental
G.
Mitchell v. Helms (2000):  federal funds for educational materials and equipment CAN be given to private schools, including religious schools
1.
Thomas plurality:  focusing on principle of neutrality and whether the aid goes to religious schools only as a result of the genuinely independent and private choices of individuals; wants new test (Agostini + Lemon) to be: (1) does aid result in gov’t indoctrination (removes the secular purpose!); (2) does aid define recipients by reference to religion; (3) excessive entanglement
a.
overrules Meek and Wolman:  the theme of those cases was that aid was unconstitutional if it could possibly be diverted to religious purposes
2.
O’Connor/Breyer concur:  actual diversion of aid to religious mission is NOT permissible (as plurality would allow), but possibility is not enough to strike it down; neutrality is not the only factor to be considered
3.
dissent:  aiding religious mission is unconstitutional even if it occurs through neutral basis; any aid that can be diverted to religious purposes must be prohibited
4.
very clear move from separation to accommodation and importance of neutrality
H.
Zelman v. Simmons-Harris (2002):  school voucher program is NOT unconstitutional; program of (1) tuition aid for participating public or private school of parent’s choice or (2) tutorial aid for children remaining in public school; but in practice 96% goes to religious schools; where gov’t aid is neutral and aids private citizens who make private choices is constitutional; the incidental advancement of religious mission is reasonably attributable to private citizen, not gov’t so true private choice programs are okay; in line with Mueller, Witters, Zobrest; Lemon Test: (1) secular in purpose (always easy to satisfy); (2) effect of advancing religion (this is the key to this case:  says it doesn’t because it’s private choice); (3) excessive entanglement:  not addressed; key is neutrality + choice
1.
O’Connor concur:  not a significant break from past decisions; considering program as a whole, more money goes to public schools so can’t say it endorses religious; concedes that these cases are a significant change because there are no restrictions on the use of the funds
2.
Thomas concur:  the FA does not restrict states with regard to religion; 14th may protect religious liberty but does NOT incorporate the EC
3.
Stevens dissent:  clearly cannot use public money to indoctrinate children in religious faiths; should ignore (1) crisis of schools; (2) choices in public schools; (3) voluntary character as these are all irrelevant in appraising the constitutionality of the program; strict separationist who believes in the wall
4.
Souter dissent:  there is no excuse for ignoring the EC, no matter how good the excuse; cannot possibly leave Everson on the books and approve vouchers; coercion:  most people do NOT support the religion of the school they send their child to, the state is giving them no other option but to embrace religion

a.
choice:  the fact that students’ parents choose all that is available (religious schools even not of their faith) shows that parents are NOT exercising free choice in getting religious training for their children after all (awesome point)

5.
Breyer dissent (pragmatic approach):  voucher programs will breed religious conflict and strife because they give more power to sects that are large enough to have schools and thus favor those religions over others; supports indoctrination of children in the dominant religions; point of FA is to avoid this kind of conflict
III.
RELIGION IN THE PUBLIC SCHOOLS

A.
Engel v. Vitale (1962):  held unconstitutional a prayer said aloud in public school classes; “union of government and religion tends to destroy gov’t and degrade religion”; laws cannot establish an official religion whether or not they directly coerce; putting the power of the state behind a particular religious belief is enough
1.
but, keeps “God” in coinage, oaths, etc.:  only ceremonial deism, has been secularized, “American civic religion”, etc.

2.
prayer is very nondenominational but struck down w/only one dissent:  the state has no business writing prayers, and even if nondenominational, it favors religion over irreligion and also favors deism

B.
Abington School District v. Schempp (1963):  reading from the Bible at school every day IS unconstitutional even with an exemption procedure where a parent has to write a note every day; “majority cannot use machinery of state to practice its beliefs”

1.
direct compulsion is NOT required; this is considered indirect compulsion

2.
Brennan concurrence:  there are some situations where church and state meet and there is no violation because the dangers here are not present; i.e., oaths for adults in courtrooms, etc. (American civic religion)


C.
Zorach v. Clauson (1952):  released time for religious instruction okay
1.
McCollum v. Board of Education (1948):  no released time for religious instruction in the school building
D.
Marsh v. Chambers (1983):  state legislative prayer IS constitutional especially where it is “nonsectarian”, “Judeo-Christian”, and has elements of “American civic religion” 

1.
adults less susceptible to indoctrination than children
E.
Edwards v. Aguillard (1987):  “Creationism Act” which requires that scientific creationism be taught in school if evolution is taught is unconstitutional because it is clear form the history of the legislation that the goal is to discredit evolution; advances one viewpoint and discourages others; primary purpose is to endorse a particular religious doctrine by banishing evolution unless it is taught alongside a religious viewpoint; no secular purpose in teaching creationism
1.
not justified by academic freedom:  it limits academic freedom by requiring one to be taught if the other is taught but not the other way around (restrictive as opposed to permissive); would be more difficult if it allowed teaching of one or the other w/o favoring one 

2.
dissent:  secular purpose is explicitly in the act (take it at face value):  protecting academic freedom; in any event, should abandon purpose test because always hard to know motivations

F.
Lee v. Weisman (1992):  prayer at official high school graduation ceremony IS unconstitutional because, even w/o reconsidering or using Lemon, this places pressure on students to pray or at least respect prayer; the FA does not require minority objectors, of school age, to either participate or protest; the conformity required is basically unavoidable for a high school student and s/he should not have to make the choice; nature of prayer is irrelevant, the point is school endorsing religious exercise; Marsh is distinguished because of the setting (adults v. kids, important event, not just everyday); this is a coercive environment through social pressure
1.
Blackmun concur:  this is invalid under endorsement test regardless of any coercion or lack thereof (thinks coercion is too narrow a test)

2.
Souter concur:  should NOT use coercion; nonpreferentialism is NOT an acceptable approach; coercion is NOT a necessary element 

3.
dissent:  Lemon is irrelevant and should ignore it; but “psycho-coercion” test is unacceptable; would adopt a pure coercion test, requiring actual threat of penalty; this is much less coercive than daily school prayer (not pervasive, one-time)
G.
Santa Fe Independent School District v. Doe (2000):  student-led, student-initiated (voted on) prayers at high school football games are unconstitutional; does not matter that prayers are non-proselytizing, nonsectarian prayers or that students voted both to have prayer and elected the speaker, these elements do not transform the speech into private speech and the majoritarian process guaranteed that minorities will be silenced; fundamental rights may not be submitted to a vote; the school cannot force students to choose whether or not to go to the game b/c of the speech message (and for some it may be mandatory); the prayer clearly had the mark of the state (coercive)
1.
contrast to Rosenberger:  that was state sponsoring private speech, this is public

2.
premature argument:  majority says it doesn’t have to wait for the violation (prayers haven’t happened yet)

3.
dissent:  (1) should wait for speech to happen to see if there is a violation; (2) it may well be private speech, which is protected (free exercise); (3) shouldn’t be hostile to religion in public life
H.
Wallace v. Jaffree (1985):  held minute of silence law for purposes of mediation or voluntary prayer to be unconstitutional as attempt to reintroduce prayer


TESTS
· Coercion test:  Lee
· Thomas’s test in Mitchell:  neutrality + choice; also Zelman
· Endorsement test:  concurrence in Lee, Agostini
· Neutrality principle 
· Strict scrutiny
· Lemon:  purpose, effects, entanglement
IV.
GOVERNMENT ACKNOWLEDGMENT OF RELIGION


A.
Larson v. Valente (1982):  using strict scrutiny, invalidates law imposing disclosure requirements only on religious orgs that solicit more than 50% of funds from non-members; rule is not closely fitted to interest of protecting people from abusive practices (doesn’t justify the 50% rule; state says churches that get most money from members less likely to engage in abusive tactics); 50% rule prefers some religions over others (disproportionate burden on nontraditional religions)
B.
Bowen v. Kendrick (1987):  grants to nonpublic organizations to provide services & research about adolescent sexuality does not violate FA when given to religious orgs, even with limited monitoring:  religions may aid resolution of secular problems and participate in public social welfare programs
1.
dissent:  this is public funds for religious instruction, with no restraints
2.
given to a broad range of organizations (neutrality) and grantees are not necessarily pervasively religious (primary activity of religious orgs may be social work not religious instruction)

C.
Lynch v. Donnelly (1984):  city Christmas display that includes secular decorations as well as a crèche is constitutional because the Constitution does not require complete separation; it also affirmatively mandates accommodation and forbids hostility toward religions; examples of religious heritage in public life include Thanksgiving, “In God we Trust”, etc.; there is no fixed rule and Lemon is a useful, but not mandatory test
1.
reindeer rule:  if religious symbols were the focus, it would be unconstitutional; where there are many symbols, there is no advocacy of one religious message

2.
using Lemon: (1) any secular purpose will suffice; (2) no substantial benefit for religion; (3) no excessive entanglement:  display not worth much, not much work put into it

3.
O’Connor concur:  proper inquiry under purpose prong of Lemon is the endorsement test; this does not endorse Christianity or disapprove non-Christian religions

4.
dissent:  this DOES endorse Christianity; rejects the reindeer rule because the secular does NOT neutralize the religious
D.
Allegheny County v. ACLU (1989):  a crèche on its own outside a courthouse violates the Constitution, but a menorah next to a Christmas tree outside a county building does NOT = application of Reindeer Rule; under endorsement test, the crèche alone looks like an endorsement but the Christmas tree & menorah together do not
1.
reindeer rule comports with endorsement test, but problem w/endorsement is that it boils down to judge’s subjective view
E.
Larkin v. Grendel’s Den (1982):  statute denying liquor licenses to establishments located w/in 500 feet of church or school if the church or school files a written objection violates the EC because it prefers churches by giving them veto power over licensing that other orgs do not have; uses Lemon: (1) valid secular purpose but could be accomplished by other means (just ban altogether); (2) giving veto power has the effect of advancing religion; (3) excessive entanglement b/c churches are given gov’t power
1.
dissent (Rehnquist):  greater includes the lesser idea; if they can ban licenses altogether, they can do this

2.
government authority cannot be delegated to religious institutions
F.
McCreary County v. ACLU of Kentucky (2005) (separationist):  three 10 Commandments displays: (1) by themselves; (2) with resolutions stating that they are the legal foundation of the country and referring to other religious symbols in public life (“In God We Trust”; the Year of the Bible); (3) with other documents such as Magna Carta, Declaration of Independence (Reindeer Rule) are unconstitutional under the EC; the history clearly shows purposes are NOT secular; though purpose prong of Lemon is not usually determinative, it can be and in this case it is; purpose is not “unknowable”; where the text of the 10 Commandments are set out, it’s hard not to have a religious message, the second display clearly had an overtly religious message and the third, adopted only as a litigating position in response to the prior two, cannot to a reasonable observer appear secular in purpose; under neutrality, gov’t cannot favor religion over irreligion
1.
reindeer rule:  the third display may have passed it on its own, but based on case history, a reasonable observer would not think so; SC has Moses on the wall but with other lawgivers 

2.
the measure of whether something has a secular purpose/is neutral/is an endorsement is what the purpose would appear to be to a reasonable observer = objective test
3.
O’Connor concur:  in the marketplace of ideas, the goal is a pluralistic society where all religions can put ideas out there and government interference impedes that and leads to strife; purpose of endorsement is unmistakable to reasonable observer; need to be respectful of all religions b/c there are many more now than at time of framing

4.
Scalia dissent:  (1) the idea that government cannot favor religion over irreligion is false:  it CAN favor religion when it refers to public acknowledgment of a monotheistic God and it does in many instances; (2) inappropriate to add objective observer requirement to purpose prong of Lemon (deference to gov’t’s own stated purposes); (3) even under Lemon and majority’s version of it, this is constitutional because there is a purely secular purpose (reindeer rule is followed)

a.
public acknowledgment is NOT an endorsement
G.
Van Orden v. Perry (2005) (accommodationist):  monument with 10 Commandments on state grounds does NOT violate the EC; does NOT use Lemon but looks at “(1) nature of monument and (2) nation’s history”; there are numerous public acknowledgments of religion especially when it also has a historical/civic message; this is a passive display of texts (diff from classroom):  it’s one of many in a large area and people are not forced to confront it

1.
Lemon not appropriate for “passive” displays

2.
Scalia concurring:  wants EC jurisprudence that says there is nothing wrong with favoring religion, honoring God publicly, and venerating the 10 Commandments (could be there by itself)

3.
Thomas concurring:  still wants no incorporation of FA against the states and even if it does establishment means actual coercion (Van Orden didn’t have to do anything)
4.
Breyer concurring:  should use fact-specific inquiry (not a specific test) and look at context; this context suggests a secular message (the secular interest predominates over the religious); additionally, the fact that it was there for forty years and no one complained (unlike McCreary) suggests that there is no problem; a contrary conclusion in this case would lead to a hostility toward religion in the law that would lead to the kind of divisiveness that the law is supposed to avoid
5.
Stevens dissent:  the statue plainly endorses a religious message and nothing else; there EC creates a strong presumption against the display of religious symbols on public property; this is NOT passive and it is NOT neutral; attempts to secularize this text is a disservice to people of faith; the gov’t cannot favor religion over irreligion OR monotheism over other beliefs, to do so makes nonbelievers feel like outsiders; principle should be neutrality and religious texts can’t possibly be neutral; even if Framers didn’t value other religions, that’s what we do today now that the nation is more diverse
6.
Souter dissent:  neutrality is the general rule and obviously religious text cannot be squared w/neutrality; in context, one would take each monument on its own terms; this is NOT more passive than displaying them on the wall; presence of other monuments does NOT “secularize” this one
V.
SEPARATE RELIGIOUS COMMUNITIES & THE STATE

A.
Board of Education of Kiryas Joel v. Grumet (1994):  a statute that carves out a separate school district for a religious community violates the EC because it is tantamount to an allocation of political power on a religious criterion; it singles out a religious sect for special criterion and thus is not neutral; although unlike in Grendel the power is given to a village, not a religious leader, it is still basically being given to the religion and the religious sect is not one of many eligible for equal treatment, it was singled out
1.
prior to this statute, kids were educated in the village but they couldn’t accommodate special needs; those kids had to go to public school so legislature carved out an exception

2.
Stevens concur:  state cannot affirmatively support a religious sect’s interest in segregating itself and keeping children from associating with neighbors; this not only accommodates, it establishes
3.
Kennedy concur:  cannot use religion as a line-drawing criterion

4.
Scalia dissent:  this doesn’t use Lemon and replaces it with nothing

VI.
STANDING
A.
Hein v. Freedom from Religion Foundation (2007):  a federal taxpayer does not have standing to challenge Bush’s Faith-Based Initiative program on EC grounds; said case falls outside Flast exception for EC challenges to Frothingham rule because this is an executive, NOT legislative, decision
1.
Scalia concur:  Flast should be applied to all or none (no distinction based on branch of gov’t) and the answer is it should be repudiated because there is no standing for taxpayer suits, period.

2.
Souter dissent:  there IS standing under Flast because there is no reason to limit that case to legislative actions only

3.
why Flast wouldn’t apply to executive:  these are appropriations they already have, NOT appropriations they are making
4.
Valley Forge Christian College v. Americans United for Separation of Church and State:  SC found no standing b/c plaintiffs were challenging an administrative agency and not Congress (so Flast standing is ONLY for legislative acts)
FREEDOM OF RELIGION:  FREE EXERCISE
I.
CONDUCT AND BELIEF



Test

· Is the regulation a direct or indirect burden on religion?
· If direct, does state have compelling interest?
· If yes, are there any less restrictive alternates?
· If no, does this violate the Establishment Clause?
· If no, then it’s ok
Problem:  when gov’t attempts to accommodate free exercise, it can move into establishment
A.
Reynolds v. US (1878):  Mormons can be convicted for practicing polygamy even though it is part of their religion because there is a distinction between actions and beliefs:  laws can interfere with practices but not beliefs
1.
this test (belief/action) really restricts free exercise; replaced with direct/indirect burden test


2.
freedom of belief is of limited value w/o the ability to express the belief through practice
B.
US v. Ballard (1944):  family convicted for false representation for asking for funds for religious movement consisting of only the three of them should be judged by jury on the sincerity of their beliefs, not the truth or falsity of their claims

1.
dissent:  cannot separate what is believed from what is believable

C.
SABBATH CELEBRATION AND FREE EXERCISE
1.
Braunfeld v. Brown (1961):  Sunday closing laws upheld against free exercise claims of non-Sunday Sabbath worshippers who preferred to open businesses on Sundays and close on other days; burden on religion labeled as indirect because it does not prevent people from practicing, only makes practices more expensive/less profitable
a.
test: (1) is purpose/effect to discriminate against religions (if so, invalid); (2) if not (if a general law):  is burden direct or indirect; (3) if indirect, valid unless there are less restrictive means = general laws that have only indirect effect are OK
b.
dissent:  should not have to choose btw religion & economic survival; mere convenience does not sustain the law (everyone needs a day of rest and most people pick Sunday, so just make that the law)
c.
why this is indirect:  they’re not required to open on Sat (that would be direct) only to close on Sun

d.
relies on McGowan v. Maryland which also upheld Blue Laws:  the title of that statute is STILL “the Lord’s Day statute”

2.
Sherbert v. Verner (1963):  the state cannot deny unemployment to a woman who won’t take job b/c she refuses to work on her Sabbath day; her eligibility is denied solely on the basis of religious practice; it does nto matter that benefits are a privilege and not a right; in order to deny benefits the state would have to show (1) a compelling interest and (2) that no alternative forms of regulation would suffice (strict scrutiny); extending benefits is NOT an establishment but only neutrality
a.
dissent:  even though it doesn’t say so, this overrules Braunfeld and Braunfeld should be the rule; very few situations where Constitution requires special treatment because of religion

b.
contrast to Braunfeld:  this is a direct burden

c.
the idea that people might “fake” beliefs does not justify the rule; unlikely that this would be widespread

3.
Thomas v. Review Board of Ind. Employment Security Div (1981):  denial of unemployment benefits to a person who lost his jobs for refusing to participate in the production of armaments based on religious belief even though other JW did work on armaments is unconstitutional because it forces a person to choose between fidelity to religious belief or cessation of work; there is the same coercive impact as in Sherbert; although the compulsion is indirect, the infringement is still substantial; the state can only justify by showing this is the (1) least restrictive means to achieve a (2) compelling interest:  here, state’s interests in avoiding unemployment and avoiding probing religious beliefs  do NOT justify burden on religion; factually, there is no evidence that providing benefits in these cases actually will lead to widespread unemployment
a.
dissent:  this is a general statute that has a purpose and effect of advancing secular goals, so the state does NOT have to conform to religious conscience of any particular group; do not have to provide direct financial assistance to people solely on basis of religious belief
b.
belief does NOT have to be widely held or adhered to in order for strict scrutiny to apply; question is of personal belief, not general beliefs of the religious sect
II.
FREE EXERCISE & ACCOMMODATION

A.
Wisconsin v. Yoder (1972):  state law requiring children to go to school until age 16, as applied to Amish who only want to go until 14/15, is an unconstitutional restraint on the free exercise of the parents because that schooling is incompatible with the established Amish religious way of life; though the state has an important interest in education, the record shows the Amish are extremely self-sufficient and productive despite less education; argument that children who leave Amish way of life will be ill-equipped is only speculative
1.
White concur:  sincerity of belief is uncontested, adverse impact of state regulation is great, and state’s interest in education is largely satisfied

2.
Douglas dissent in part:  if child is mature enough to express conflicting beliefs and wants to go to high school, state may override parents’ beliefs

3.
probably NOT a rule of general applicability:  recognizes special situation of the Amish (SC takes judicial notice of lifestyle of Amish and makes a judicial exemption)
B.
Torcaso v. Watkins (1961):  held invalid a requirement that appointees to public office declare a belief in the existence of God

1.
applies freedom of religion to all religions, not just theistic ones

C.
Conscientious Objection
1.
US v. Seeger (1965):  provision that exempts conscientious objectors from the draft for reasons of “belief in relation to a Supreme Being” encompasses all religions; question is of sincerity of belief not type of religion
a.
parallel belief test:  whatever belief is, must be equivalent in sincerity and meaning to that of belief in God
b.
BUT limited to religious beliefs, not political or philosophical
2.
Welsh v. US (1970):  extended conscientious objector provision to those who base objections to all wars on considerations of public policy 
a.
moral or ethical belief, if sincere and applies to all wars, satisfied parallel belief test

3.
Gillette v. US (1971):  conscientious objector provision does NOT extend to those who only oppose participation in particular wars; incidental burdens on these people are justified by substantial government interests

D.
Lyng v. Northwest Indian Cemetery Protective Ass’n (1988):  free exercise clause does NOT prevent government from allowing timber harvesting and construction in an area traditionally used for religious purposes by Native American tribes; this is an incidental effect of a gov’t program and NOT an act that coerces people into acting contrary to their beliefs; thus, a compelling interest is NOT required; gov’t could not function if it had to satisfy all religious needs & desires; this is the government’s own land
1.
dissent:  gov’t should have to show a compelling interest; free exercise protection is NOT limited to only outright prohibitions, indirect coercion and penalties on free exercise (wants to apply Sherbert)
E.
Employment Division v. Smith (1990):  when members of the Native American Church use peyote as part of a religious ceremony and are then fired from their jobs, the state can deny them unemployment compensation without violating the FA; this is different from Sherbert et.al. because the conduct is prohibited by law; an individual’s religious beliefs do not excuse him from compliance with an otherwise valid law of general applicability; prohibiting the religious activity is (1) NOT the purpose of the law and the effects are (2) incidental; the Sherbert test (strict scrutiny) does NOT apply to general criminal prohibitions; otherwise there would be a private right to ignore generally applicable laws
1.
new test: valid and neutral law of general applicability does not implicate free exercise clause and therefore no strict scrutiny; court is NOT going to look at the centrality of the religious conduct
2.
The right of free exercise does not allow person to ignore valid laws of neutral and general applicability = holding
3.
note:  other states have legislative exception; they can but that doesn’t make it constitutionally required
4.
O’Connor concur:  the same result can be reached applying strict scrutiny, and that’s what they should do:  state has overriding interest in drug control that trumps religious claim, so accommodation is not required

5.
Blackmun dissent:  they didn’t actually prosecute these people, so this is only symbolic; compelling interest test should be used but unlike O’Connor, thinks interest does NOT override sincere believers interest in what is the essential ritual of their religion

6.
Scalia cites Reynolds but that hasn’t been used in years; big change in free exercise law:  from compelling state interest to deferential rationality
7.
Scalia’s approach that NA should go to legislature favors the majority:  minority will never get peyote law passed

8.
prior to Smith, the question was whether free exercise was burdened; after Smith the question is whether the legislature discriminated against this religious practice?:  this is MUCH less protective of free exercise b/c gov’t will almost never be outright discriminating against religious practice

F.
RFRA:  Religious Freedom Restoration Act



1.
passed in response to Smith:  makes Sherbert the law, not Smith
2.
“gov’t may substantial burden a person’s free exercise only if (1) compelling interest and (2) least restrictive means

G.
City of Boerne v. Flores (1997):  RFRA is an unconstitutional exercise of congressional power b/c it is inconsistent w/Smith 

1.
O’Connor dissent:  Smith wrongly decided;  Free Exercise Clause is more than an anti-discrimination principle; RFRA principle is correct

2.
states now controlled by Smith but RFRA applies to feds

H.
Gonzales v. O Centro Espirita (2007):  group that uses sacramental tea containing a hallucinogen brings a RFRA claim when fed gov’t intercepts its shipment; holds that RFRA still applies to federal gov’t and applies here; gov’t does not have a compelling interest b/c they cannot show diversion to non-religious use or other compelling interest sufficient to override religious interest
I.
Church of the Lukumi Babalu Aye, Inc. v. Hialeah (1993):  distinguished Smith and applied strict scrutiny to a statute prohibiting animal sacrifice; ordinances are NOT neutral because they are actually aimed at the religious group and they are NOT of general applicability because aimed only at religious practices; under strict scrutiny, laws not narrowly tailored to compelling interest

1.
Barron thinks this relieves some of the harshness of Smith
J.
Locke v. Davey (2004):  state scholarship program that will not give money to students who want to pursue devotional theology degree is NOT a violation of the free exercise clause; there is “play in the joints” btw free exercise and EC, and just because a state could fund student w/o violating EC does not mean that they HAVE to fund him or else violate free exercise; unlike Lukumi, they are not banning the practice, they are just not supporting it (denying an affirmative benefit); also federalism:  states can fund scholarship as they see fit
1.
Scalia dissent:  when a state makes a benefit publicly available, can’t deny it on basis of religion; student seeks only equal treatment; this is a religious “tax”
III.
GOV’T ACCOMMODATIONS THAT TEND TOWARD ESTABLISHMENT
A.
Estate of Thornton v. Caldor (1985):  statute giving workers an absolute right not to work on their Sabbath is unconstitutional because it has a primary effect of advancing religion under Lemon by requiring employers to conform absolutely to employee religious preferences
B.
Cutter v. Wilkinson (2005):  statute that provides that prisons cannot impose substantial burdens on religious exercise by inmates without compelling interest and least restrictive means is constitutional and does NOT improperly advance religion

1.
this was a facial challenge, may be different w/a factual scenario

C.
Widmar v. Vincent: university must have equal access policy that allows religious groups to use space if secular groups are allowed to


1.
used Lemon

2.
codified by Equal Access Act in 1984
D.
Bd of Ed of Westside Community Schools v. Mergens (1990):  when a high school makes space available for student clubs, cannot deny Christian club to form and meet; under Equal Access Act, this is a limited public forum and school cannot discriminate on the basis of content; this does NOT create an establishment because faculty not involved, meets after school, space available to many groups (so no endorsement)
1.
Kennedy concur:  endorsement cannot be the test; coercion should be the test and here there is none

2.
Stevens dissent:  EAA requires a much narrower forum; cannot force schools to allow organized prayer

3.
key:  this is private speech that wants access to a limited public forum:  by focusing on neutrality and viewpoint discrimination in how forum is allocated, religious groups can win
F.
Lamb’s Chapel v. Center Moriches Sch Dist (1993):  rule by school board that allows space to be used for family issues except from a religious standpoint is a violation of free speech clause because it impermissibly discriminates on the basis of viewpoint; under Lemon, this is NOT an EC violation (that was state’s claimed compelling interest), so can’t prohibit free exercise or free speech

1.
key is relying on free speech clause and viewpoint discrimination
G.
Rosenberger v. UVA (1995):  when a university has a policy of printing student publications, it cannot refuse to print a Christian newspaper because this is viewpoint discrimination and the interest in not violating EC is not a compelling interest that justifies discriminating against free speech; the provision of funds, just like the provision of space, is a public forum and the university cannot discriminate in how it distributes them; this allows state to censor publications; funds need to be distributed in a neutral way; this is private speech; the gov’t is a patron; this is a limited public forum so state cannot discriminate on the basis of content or viewpoint


1.
O’Connor concur:  no endorsement on these facts
2.
Thomas concur:  no evidence that Framers would limit religious groups from participating on equal terms (neutrality principle)

3.
Souter dissent:  this is direct funding of core religious activities by the state; university is compelled by the EC to refuse to publish newspaper; using public funds to preach the word is what EC is meant to prohibit; this is NOT a forum case (funds, not space); this is direct aid, not indirect like in Lamb’s Chapel or vouchers
H.
Capitol Square Review Board v. Pinette (1995):  when a city makes public space available, must allow KKK to display cross because it is private religious speech that is fully protected and the public square is a traditional public forum so the rule must be examined under strict scrutiny
I.
Good News Club v. Milford Central Schools (2001):  when a school makes its facility available for a variety of activities, it must allow a Christian group to use it not just for teaching but for actual worship services; to do otherwise is impermissible viewpoint discrimination; state has no valid EC interest; no establishment because there is no coercion

1.
dissent:  actual worship goes beyond meaning of a “club”

· Theme of these cases: Public facilities can be used for religious purposes if they are used for other purposes; reliance on free speech clause has diminished scope of establishment clause (dramatic reversal from earlier cases)

FREEDOM OF THE PRESS
I.
MEDIA ACCESS TO INFORMATION

A.
Branzburg v. Hayes (1972):  requiring journalists to testify before state or federal grand juries does NOT abridge the FA freedom of speech or press; FA does NOT guarantee the press a right of special access to information different than the right of the general public; the public has a right to every man’s evidence and thus journalists do not have a special testimonial privilege
1.
dissents:  journalist’s right to a confidential relationship with his source stems from the broad societal interest in a full and free flow of information (journalists can’t get good info if they can’t keep sources secret); should have a qualified privilege
2.
though this appears to defeat journalist’s privilege, in general lower courts have engaged in balancing of interests and give protective orders
B.
Cohen v. Cowles Media (1991):  FA does NOT prohibit a journalist from recovering damages under promissory estoppel when a newspaper breaches its promise of confidentiality by revealing identity of a source
C.
Wilson v. Layne (1999):  it is a violation of the 4th amendment for police to bring media into the home during execution of a warrant
D.
Richmond Newspapers v. Virginia (1980):  the right of the public and press to attend criminal trials IS guaranteed by the Constitution; history presumes openness of criminal trials even when neither counsel objects to closing; freedom of speech carries with it the freedom to listen; 6th amendment does not give right to a private trial; absent an overriding interest articulated in specific findings, the trial of a criminal defendant must be open to public (not an absolute right)
II.
ACCESS TO THE MEDIA
A.
Red Lion Broadcasting v. FCC (1969):  upholds the fairness doctrine in the broadcasting context, which is an FCC rule requiring broadcasters to give fair coverage to all sides of political and social issues and to permit answers to personal attacks; the right that is paramount is the right of the viewers and listeners to all the information (marketplace), not the right of the broadcasters to censor what is available on a limited medium

1.
deference to gov’t in the broadcast medium
2.
FCC has repealed fairness doctrine; all that’s left is equal time for candidates
B.
CBS v. DNC (1973):  a broadcaster who meets the fairness doctrine has no duty under FA to accept particular editorial advertisements; CBS does NOT have to give time to DNC as long as the FCC has determined that CBS’s overall performance shows a good faith effort at abiding by the fairness doctrine; “editing is what editors are for” and if the gov’t required broadcasters to show everything, the marketplace would be tilted in favor of those who can afford to buy time
1.
Barron:  a case of competing rights:  both the DNC and CBS have FA interests at stake

C.
CBS v. FCC (1981):  although there is no general right of access to the media, there is a limited statutory right to “reasonable access” that applies to legally qualified federal political candidates; and FCC may revoke license for failure to allow such reasonable access

D.
FCC v. National Citizens Committee for Broadcasting (1978):  a prospective FCC ban on common ownership of newspapers & broadcast stations in the same community does NOT violate the FA; there is NO unabridgeable FA right to broadcast because of the inherent limitations of the broadcast spectrum
1.
SC is less hostile to gov’t procedures to assure marketplace of ideas in broadcast media than in print because broadcasting is more limited
E.
FCC v. League of Women Voters (1984):  applying an intermediate standard of review instead of strict scrutiny (because broadcasting can be more heavily regulated), strikes down provision barring noncommercial educational broadcasting stations from editorializing; the provision constitutes content control
F.
Miami Herald Publishing Co. v. Tornillo (1974) (strikes down right of reply statutes in print media):  a state statute granting a political candidate a right to equal space to reply to criticism and attacks on his record by a newspaper violates the FA guarantee of free press; argument in favor of statute is that newspaper media has changed:  concentration of ownership and broader reach, so capable of manipulating public opinion; newspapers say their content cannot be regulated; SC says a responsible press is a desirable goal, but not one mandated by the Constitution; if required to print replies (in limited space), papers just might choose to avoid controversy and not publish opinions at all; gov’t can’t use coercion over the press; primacy of editorial autonomy

1.
can still be specific rights of access; see CBS (statutory basis)

2.
does not even cite Red Lion:  there are TWO MODELS, one for print and one for broadcast

3.
Barron’s argument:  there should be a right of access because newspapers should not be able to monopolize ideas; they should be a sounding board for different point of view

a.
three major inconsistencies in FA law:  (1) broadcast law provided some measure of access, but the print media did not (still true:  equal time rule in broadcasting but not in print media); (2) 1st amendment law is entirely directed to protection of speech once it enters marketplace but is indifferent to whether it is able to enter; (3) 1st amendment law is extremely sensitive to gov’t restraints on expression but indifferent to media restraints on expression
4.
Changes after this case

· Newspapers appointed ombudsmen (some dropped after this case)
· Op-ed pages were created (most significant)

· Press councils: Procedure to take complaints about the newspaper

5.
today the internet changes this right of access analysis significantly
6.
there ARE “right of retraction” laws that mitigate punitive damages for libel if a newspaper retracts a statement (but still leaves editorial control with papers)

7.
did NOT overturn Red Lion, so standards are different for broadcast and print media
ASSOCIATION & COMPELLED SPEECH
I.
Boy Scouts of America v. Dale (2000):  applying NJ public accommodations law to require BSA to admit Dale (revoked his membership for being gay) violates BSA’s right of expressive association under the FA; forcing a group to accept certain members may impair the ability of the group to express the views it wants to express; freedom of expressive association is not absolute, but here homosexuality is inconsistent with the values BSA seeks to instill/express; must give deference to the association’s assertions about its expression; the fact that homosexuality has achieved greater acceptance in society does not mean NJ can force BSA to accept these views; supposedly applies strict scrutiny but doesn’t really seem to (deference to views)
A.
Stevens dissent:  states have right to social experimentation; BSA’s principles do not actually say anything about homosexuality and it does NOT have a clear and unequivocal view that would be required in order for it to discriminate; the right to associate has never before been allowed to trump a state’s antidiscrimination law; court cannot defer entirely to what litigant claims in a brief about organization’s position, needs to do independent analysis; Dale does NOT engage in advocacy of homosexual rights while a Scoutmaster and Scouts can’t restrict his right to express himself elsewhere:  the simple act of joining the Scouts is NOT inherently expressive; BSA is a huge, welcoming organization and cannot conform all of its members to one belief
B.
Souter dissent:  right of expressive association does NOT turn on popularity of views, but whatever the group’s views, they must make their position clear and BSA has not

II.
Other Cases
A.
Roberts v. Jaycees (1984):  Jaycees must admit women  because they are a large and basically unselective group with no distinctive characteristics that would require their association to consist only of men

1.
relied on by Stevens dissent above

B.
Board of Directors of Rotary v. Rotary Club of Duarte (1987):  Rotary Club must admit women because it is not the “kind of intimate or private relation that warrants constitutional protection”; its purpose is inclusive membership for fellowship (supports dissent above)

C.
New York State Club Ass’n v. City of New York (1988):  upheld NYC law that prohibited discrimination in any institution, club or place of accommodation that has more than 400 members BUT if a club is designed to be private, it does not have to follow this rule; idea is that most large clubs are not of this kind
In general:  (1) compelling state interest in anti-discrimination usually overrides expressive association; (2) groups that are intimate or inherently expressive are more likely to get protection
D.
Hurley v. Irish-American Gay, Lesbian & Bisexual Group (1995):  a state cannot force organizers of a parade to include a group whose views the organizers disagree with; even though the parade does not necessarily present a clear view, the organizers do selectively choose who will be able to express themselves in the parade; a private speaker does not forfeit constitutional protection just because it combines many voices or fails to isolate its theme
1.
distinguished by Stevens dissent because a parade is an inherently expressive activity; joining a group is not
E.
Abood v. Detroit Board of Education (1977):  union fees can be used in general for collective bargaining, contract administration, etc.; BUT compulsory union fees cannot be used for expression of political views or support of political candidates 

1.
cannot require non-union members who have to pay dues to support political causes
F.
Keller v. State Bar (1990):  “integrated bar”(where you have to be a member in order to practice) cannot use dues of members to finance political and ideological activities with which its members disagree; state bar is different from other gov’t agencies and can only constitutionally fund activities germane to its goals, not ideological activities

1.
not a state agency b/c not working with state money, but with dues from individual members

G.
Bd of Regents of University of Wisconsin v. Southworth (2000):  student activities fees CAN be used to fund a variety of student organizations and their expressive activities; university is NOT required to limit funding to activities “germane to its mission” because it is almost impossible to define (academic freedom); as long as university distributes funds on a neutral basis (Rosenberger), it does not violate FA.

H.
Wooley v. Maynard (1978):  state may not enforce criminal sanctions on those who cover up “live free or die” motto on state license plate because they disagree with it; they cannot be compelled to speak state’s message
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