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CHAPTER 8 -- FREEDOM OF EXPRESSION


I. Content-Based Regulations TC "Content-Based Regulations" \f C \l "1"  – regulating because of the nature of the speech, or the message because gov’t believes the speech will do harm

a. Presumptively unconstitutional TC "Presumptively unconstitutional" \f C \l "2"  – subject to SS (unless it falls into one of the categories of “unprotected” or “low value” speech)

i. Obscenity

ii. Child Porn

iii. Fighting Words

iv. Fraud

v. Defamation
vi. BUT SEE RAV v. City of St. Paul (below) – distinctions within the categories may be unconstitutional content-based regulation. (e.g. prohibiting only racist fighting words as opposed to sexist or homophobic). Exceptions apply.

b. Police Dep’t of City of Chicago v. Mosley (1972) (995) TC "Police Dep’t of City of Chicago v. Mosley (1972) (995)" \f C \l "2"  – Chi. Ordinance prohibited picketing w/in 150 feet of school, exempted peaceful labor picketing related to a dispute involving the school. MARSHALL: Gov’t has made a distinction between labor picketing and all other picketing. “[G]ov’t may not grant the use of a forum to people whose views it finds acceptable, but deny use to those wishing to express less favored or more controversial views.” (Viewpoint Discrimination) Furthermore gov’t can’t even pick which topics are worth debating. “Once a forum is opened up to assembly or speaking by some groups, gov’t may not prohibit others from assembling or speaking on the basis of what they intend to say.” (Subject Matter Discrim.)
c. Simon & Schuster v. Members of the NY State Crime Victims Board (1991) (996) TC "Simon & Schuster v. Members of the NY State Crime Victims Board (1991) (996)" \f C \l "2"  O’CONNOR – Court invalidated NY’s “Son of Sam” law that mandated proceeds from any K with an accused or convicted person for a depiction of a crime (film/book) be turned over to an escrow fund for the victims. The act was content-based because it singled out income derived from expressive activity instead of any other profit from the crime, and it is directed only at works with a specified subject matter. The law “establishes a financial disincentive to create or publish works with a particular content.” (concerns about chilling this kind of speech). 

i. State did have a compelling interest in compensating victims from the fruits of crimes, but the law was not narrowly tailored because it was overinclusive. It would have reached even The Autobiography of Malcom X, and Thoreau’s Civil Disobedience

ii. KENNEDY Concurrence – Prefers a per se approach with certain well defined categories. (categorical approach) Sees this as more clear-cut than the “sort of ad hoc balancing” of Strict Scrutiny.  Accepts that some new categories might emerge over time.

d. Boos v. Barry (1988) (999) TC "Boos v. Barry (1988) (999)" \f C \l "2"  – D.C. ordinance prohibited display of any sign w/in 500 feet of a foreign embassy that would bring that gov’t into disrepute.  Viewpoint neutral in the sense that it didn’t care what the particular position was on any issue, but it did exclude an entire body of speech based on its subject matter.
i. Court rejected 2dry effects argument – it wasn’t legit to try to shield diplomats from offensive speech because focus of regulation is on reaction of listeners – a direct effect.
e. Republican Party v. White (2002) (1000) TC "Republican Party v. White (2002) (1000)" \f C \l "2"  – “Announce clause” of Minn. c/l says judicial candidates can’t make statements about contested political or legal issues. Content based law fails strict scrutiny.  
i. SCALIA – Asserted interests are impartiality and appearance thereof. Three meanings of impartial: 1) to parties – not served by the clause, 2) to legal views – not a compelling interest for a judge, 3) as openmindedness – not actually a purpose, and even so not served b/c candidates can make stmts before declaring candidacy or after election.

1. Says there is no reason to treat judicial elections differently from other elections – judges are political actors, this is an attempt to undermind the practice of electing judges

ii. O’CONNOR concurrence – doesn’t like judge elections, but if they are going to have them then it’s not a compelling interest to restrict what is said during them

iii. KENNEDY concurrence – Decides based on categorical approach, content based regs not in a category are invalid.

iv. STEVENS (w/ Sout, Gins, Brey) Dissent – Judges are not like other elected officials, impartiality is a special req.

v. GINSBURG (w/ same) Dissent – Announce clause must be read in conjunction with pledges & promises clause which prohibits judges from saying if you elect me I’ll vote for XYZ.  Can’t have P&P without Announce cl. backing up

II. Content Neutral TC "Content Neutral" \f C \l "1"  SEE 994-995: Regulation for purposes unrelated to the content of the speech – “Time, Place and Manner” regulation (TPM) – although expression may be incidentally burdened

a. Intermediate Scrutiny TC "Intermediate Scrutiny" \f C \l "2"  – something of a balancing test

i. The law must be narrowly tailored to serve a significant or substantial gov’t interest and leave open ample alternative channels of communication. Clark.
ii. Often described in the language of U.S. v. O’Brien (1968), although it means the same thing: “A gov’t reg is sufficiently justified . . . if it furthers an important or substantial gov’t interest; if the gov’t interest is unrelated to the suppression of free expression; and if the incidental restriction of alleged First Amendment freedoms is no greater than is essential to the furtherance of that interest.”

iii. No need to prove that there are “no less onerous alternatives”

iv. Must effectively and directly further the gov’t int.

b. Renton v. Playtime Theaters (1986) (997 & 1221) (see also infra at 36) TC "Renton v. Playtime Theaters (1986)" \f C \l "2"  REHNQUIST – law regulating the location of adult theaters upheld as content neutral TPM regulation. Court reasoned that the regulation was targeted not at the content of the speech but the secondary effects of the theaters in the communities such as crime and effect on property values. Furthermore the law had allowed for reasonable alternative avenues of communication. The city had made available some areas for adult theaters.

i. City relied upon study done in Seattle.  Court accepted the study as applicable – deferential IR.

ii. Note: Listener’s reaction to speech is NOT a secondary effect. See Boos, supra.
c. City of LA v. Alameda Books (2002) (998 & 1222) (see also infra at 36) TC "City of LA v. Alameda Books (2002)" \f C \l "2"  – rev’d lower court’s invalidation at summ j. of a zoning law prohibiting more than one adult store in the same bldg this time without a majority opinion. Prev law had said only one bldg in area could have adult store, based on 1977 study:
i. O’CONNOR (Rehn&Scalia) – Content neutral TPM under Renton. Reasonable for city to believe that reducing concentration of the stores will reduce crime. City relied on evidence “reasonably believed to be relevant” to 2dry FX

ii. KENNEDY concur – This is content based but intermediate review should apply because zoning measures have p.f. legit purpose. City should have to show that the regulation has purpose and effect of suppressing secondary effects while leaving quantity and accessibility of speech intact. Basically, the city has to prove that by making two adult stores split they aren’t actually making them close down. 

iii. SOUTER Dissenting: agreed that Intermediate scrutiny was appropriate. Felt that the city should be forced to show empirical evidence that the bad secondary effects existed, were caused by the theaters, would be reduced by less concentration, and that speech would not be suppressed. They failed to do this and failed IS. The 1977 study had no validity in 2002.
d. Turner Broadcasting v. FCC (1994) (994) TC "Turner Broadcasting v. FCC (1994) (994)" \f C \l "2"  – KENNEDY – (5-4) Held federal “Must-Carry” laws requiring cable companies to dedicate channels to the transmission of local broadcast stations to be content-neutral. Although they distinguish between speakers it was done on the basis of medium, not message. Purpose of the law was to protect broadcasters/promote competition, not to favor particular viewpoints.

i. One basis for the decision was that different new media have different First Amendment applications. Because of the nature of the economic and technical barriers to entry to the cable market, and the lack of strict historical tradition of hands-off, cable was held more regulable than the press, yet probably less regulable than broadcast. Cf. Red Lion.
e. Hill v. Colorado (2000) TC "Hill v. Colorado (2000)" \f C \l "2"  – Statute prohibiting protests w/in 100ft of abortion clinics was upheld as content-neutral TPM regulation. Court reasoned 1) not a regulation of speech, but rather where it may occur, 2) not adopted b/c of disagreement with the message – applies equally regardless of viewpoint or subject matter

i. SCALIA, predictably, dissented – they laws are unambiguously content-based. “The vice of content-based legislation – what renders it deserving of the high std of SS – is not that it is always used for invidious, thought-control purpose, but that it lends itself to use for those purposes. A restriction that operates only on speech that communicates a message of protest, education, or counseling presents exactly this risk.” – somewhat convincing . . .
f. Watchtower v. Stratton (2002) (1007) TC "Watchtower v. Stratton (2002) (1007)" \f C \l "2"  – City ordinance prohibits door-to-door canvassing without registering with city hall.  Court felt this abridged right to anonymous speech. McIntyre. STEVENS didn’t apply IR but would have come out same way.  Law abridged anonymous speech, religious/political speakers opposed to registration, and spontaneous speech.  May have been upheld if only applied to commercial speech. 
i. BREYER concurrence – crime prevention justification shouldn’t have been considered b/c not raised below. IR court shouldn’t supply interests for gov’t

ii. SCALIA concurs but doesn’t like the silence argument

iii. REHNQUIST dissent – this is TPM not speech reg. Registration ordinances without discretion have been upheld in the past.

III. Prior Restraint TC "Prior Restraint" \f C \l "1"  - gov’t regulations on free expression prior to the time that the expression enters the marketplace of ideas

a. Content based prior restraint highly suspect both substantively and procedurally

i. Substantively: presumptively unconstitutional, gov’t bears a heavy burden of justification – even some regulations that would be constitutional after the fact will fall as P.R.s

ii. Procedurally: A gov’t censor must either permit the publication to occur or get a judicial determination that the speech should be stopped pre-pub.

b. Rooted in the historic meaning of freedom of the press. Blackstone: “Every freeman has an undoubted right to lay what sentiments he pleases before the public. To forbid this is to destroy the freedom of the press.”

i. Was the 1st Am just meant to codify this traditional understanding, or was it meant to fundamentally change the nature of free speech (as happened)

ii. or was it just a Federalist restriction on the national gov’t? Only the States can limit free speech?

c. Gov’t regulation may chill speech, but P.R. Freezes it

d. Near v. Minnesota (1931) TC "Near v. Minnesota (1931)" \f C \l "2"  - Minn. statute provided that anyone who was in the habit of publishing scandalous materials can be enjoined from doing so subsequently. Near published a paper that was critical of the local gov’t saying that it was in the pocket of organized crime.

i. Paper can be brought to court and forced to prove that allegations are true and published with good intent – if fail then enjoined and further pub is punished as contempt

ii. HUGHES – this is a prior restraint – per se violation of First Amendment.

1. Exceptions: nat’l security, incitement to violence/overthrow of gov’t, obscenity
iii. BUTLER Dissent – this is subsequent punishment, must have already published something

1. True that this isn’t classic PR, but still preventing publications before occurs.  Classic PR involves administrator not court.

e. Grosjean v. American Press (1936) TC "Grosjean v. American Press (1936)" \f C \l "2"  – Editorials in Times Picayune said bad things about state legislator, law passed imposing heavy tax on papers with certain circulation – aimed at TP.  Court struck down as PR
i. Generally press not free from taxation but this was a PR

ii. BARRON says this is sloppy use of the term because in theory if they could pay the tax they could pub w/o showing it to anyone, but still it did prevent papers from being able to publish

f. Neb. Press Assn v. Stuart (1976) TC "Neb. Press Assn v. Stuart (1976)" \f C \l "2"  – Neb. court put gag order on papers related to criminal trial, and a “gag on the gag” saying that the papers couldn’t even talk about that gag.  

i. BURGER – heavy presumption against gag – alternatives existed: 1) gag against nonmedia ppl (lawyers, etc.), 2) exclude anyone from courtroom but lawyers and parties, 3) Change the venue

1. Exception: if the gag order prevented a C&P danger to administration of justice – attempts by trial courts to fit in this exception almost always fail.

g. NY Times v. US (1971) TC "NY Times v. US (1971)" \f C \l "2"  – (Pentagon Papers Case) – Multivolume study of the Vietnam War leaked to papers, gov’t went to court to enjoin the publication.  Proceedings in NY and D.C. came down differently, SCOTUS got it on fast track. 9 separate opinions. Brief Per Curiam opinion: gov’t did not meet burden of heavy presumption against validity of prior restraints.
i. Executive said the injunction should issue on showing of grave and irreparable harm to public interest, based argument on power of Pres. over Foreign affairs and nat’l security.
ii. This didn’t cut it – Justices spoke instead of direct, irreparable, and immediate harm to the nation

1. Is this like C&PD? Or Necessary to a VERY compelling gov’t interest?

iii. Case may have turned out differently if there had been a statute authorizing injunction if nat’l sec. implicated
iv. Six Justices found unconstitutional P.R.

v. BLACK: No law = no law. News can never be enjoined

vi. DOUGLAS: Strong pro-press/anti-PR, but implies that if there had been statutory authority(maybe different

vii. BRENNAN: This doesn’t fit the Near nat’l security exception – papers weren’t printing troop locations.

viii. STEWART: Sympath. to exec, but here no statute or irrep. harm to US (irreparable harm=injunction standard)

ix. WHITE: Not absolutist, but this not w/in “inherent powers” of Pres.  Should have gone for subsequent punishment.

x. MARSHALL: This is a sep. of pwrs issue – Congress didn’t give Pres or courts this power.  S/b no jdxn.

xi. Three justices dissented
xii. BURGER: Inherent Pres. pwr to classify.  (No role for judiciary?) Upset that gov’t and courts didn’t get chance to review the papers even though NY Times had them for months. NY Times claiming right to protect secrecy of its sources, but denying same to gov’t. Gets in a dig on absolutists, saying that for anyone else this was too nuanced to decide so quickly. Burn.

xiii. BLACKMUN: also pissed about timing, thinks nat’l security interest prevails here. 

xiv. HARLAN: Threat was sufficient to overcome the presumption against PR.  See Near. Court should decide whether the issue is in the foreign relations pwr of exec and det. level of harm that would be done. 

h. Progressive Case (W.D. Wisc. 1979) TC "Progressive Case (W.D. Wisc. 1979)" \f C \l "2"  – Paper was going to publish tech. info on H-Bomb.  Here there was a statutory authority (Atomic Energy Act), trial court gave TRO, but gov’t dropped suit before perm. Injunction b/c other papers published the info.
i. Snepp v. U.S. (1980) (1026) TC "Snepp v. U.S. (1980) (1026)" \f C \l "2" – Former CIA worker, in contravention of agmt, did not submit a book about his experiences to the agency for clearance (no classified info). Agency tried to enjoin publication on grnds of breach.  Dist. Ct. granted injunction requiring clearance of future pubs and creating “constructive trust” on profits

i. SCOTUS affirmed.  Trust was equitable and effective means of protecting intelligence and nat’l security interest

ii. The agreement was a valid exercise of CIA’s power to protect intelligence and sources.

iii. Should this be considered a prior restraint? He does have to show the book before he can publish it here, however this is a freely agreed upon term in a K.  If it was a pvt employer the issue would never come up. But you can’t K away constitutional rights – remedy should be in breach for dmgs not injunction.
iv. K was not an exception to Near.

v. Court implies that even without K they would uphold this on nat’l security grounds – but in Pentagon Papers they really wanted a statute, and the court seems to refer to worker in course of employment, not afterwards

j. Collateral Bar Doctrine TC "Collateral Bar Doctrine" \f C \l "2"  – normally when a statute is overbroad you can ignore it and challenge it collaterally when applied to you. But with an injunction you are barred from collateral attack, you have to appeal directly, unless the injunction is “patently frivolous” 
i. One reason why prior restraints are so bad – you can go ahead and publish and challenge a statute on enforcement, but once an injunction is issued you are screwed.
ii. Walker v. Birmingham (1967) (1028) TC "Walker v. Birmingham (1967) (1028)" \f C \l "3"  - Ministers violated an ex parte court order enforcing an ordinance against certain parades. Court said that while there may be problems with the ordinance or the order, the ministers could not choose to violate the order and then challenge it collaterally, they had a chance to appeal the order through an established procedure of expedited review available through the state courts. Contempt citation aff’d.
1. Best argument for Walker: If the TRO had been put in the form of a statute, they could have had the parade and challenged the statute when they were prosecuted later, by issuing the ex parte order the state is essentially doing something judicially that it could not do legislatively
a. Case may be better if violate ordinance first and challenge upon enforcement, if you try to get a decl. judgment up front may not have standing – there is no injury in fact, don’t know if you will have the parade or if ordinance will be enforced against you.
iii. Shuttlesworth v. Birmingham (1969) TC "Shuttlesworth v. Birmingham (1969)" \f C \l "3"  – court overturned the conviction of another person who had been told he was not going to get a permit under an ordinance. Alabama Supreme Court later said the ordinance was constitutional, but SCOTUS said the citation should not stand because a person could not predict the narrowing construction that would be given by the State Court.
iv. Carroll v. President & Comm’rs (1968) TC "Carroll v. President & Comm’rs (1968)" \f C \l "3"  – ex parte order involving a rally was unconstitutional because it would have been possible to alert the other side that there was a request for a TRO and they could have been present – they made no effort, no showing that it was impossible to notify the other party and give them an opportunity to participate. Does Carroll trump Walker?  Does it create a duty of notifying the other side?
IV. Vagueness and Overbreadth TC "Vagueness and Overbreadth" \f C \l "1"  – facial challenges.  Concerns in both are risk of selective/arbitrary enforcement and the chilling effect. 
a. Vagueness TC "Vagueness" \f C \l "2"  – essentially a DP objection that the law lacks clarity
i. When the gov’t regulates you have a right to know what they are prohibiting – 1st Amendment requires particular precision b/c of chilling effect concerns
ii. Standard: when persons of common intelligence are unable to know what conduct is proscribed the law is vague and unconstitutional
1. Or

iii. Administrators must be able to know the standards of criminality in order to effectively enforce it

b. Overbreadth TC "Overbreadth" \f C \l "2"  –permits a facial challenge to a law that regulates a substantial amount of protected speech.  More speech than necessary to further the interests.
i. Must be real and substantial. “Strong medicine”
ii. Overbreadth is an exception to the third party standing rule 
1. Reasoning: First amendment is so vital that we are willing to allow some proscribable speech in order to stop the chilling of constitutional speech
iii. Standard: A clearly identified body of activity that would be constitutional is being regulated (Munson)
c. Coates v. Cincinnati (1971) TC "Coates v. Cincinnati (1971)" \f C \l "2"  – Cincy ordinance makes it illegal for three or more people to assemble on the sidewalk and “conduct” themselves in a manner annoying to passersby
i. Overbroad & Vague
d. Broadrick v. Oklahoma (1973) (1033) TC "Broadrick v. Oklahoma (1973) (1033)" \f C \l "2"  - state civil svc employees were raising funds for political candidates( unprotected. The statute was worded such that no civil svc employee shall in any manner be concerned in soliciting or receiving any assessment or contribution for any political organization. It also prohibited employees from taking part in the mgmt or affairs of a political party, or campaign. Challenged as overbroad, theory was that it covered things like bumper stickers and buttons.
i. Court reaffirmed validity of overbreadth as 3rd party standing exception, but didn’t work here because the more you move from speech to conduct the overbreadth must be substantial.
ii. Initially the substantiality req was only for expressive conduct, but Ferber changed that.

e. N.Y. v. Ferber (1982) (1037) TC "N.Y. v. Ferber (1982) (1037)" \f C \l "2"  – Court rev’d NY invalidation of statute prohibiting knowing promotion of a sexual performance by a child.  NY said overbroad b/c it forbid mat’l with SLAPS value and that Broadrick didn’t apply b/c it was pure speech.  These were not obscene and thus protected.  SCOTUS rev’d saying that Broadrick applied and there was not substantial overbreadth
i. Broadrick should be applied to all speech – although the decision may have been diff. b/c of child porn. (new category of unprotected speech)
f. City of Chicago v. Morales (1999) TC "City of Chicago v. Morales (1999)" \f C \l "2"  – Chicago Gang Congregation Ordinance: “Whenever a police officer observes a person whom he reasonably believes to be a criminal street gang member loitering in a public place with one or more persons, he shall order all such persons to dispers and remove themselves from the area.” Loiter defined as “remain in one place with no apparent purpose”
i. Vague: Too much discretion to police and too little notice.
g. Board of Airport Comm’rs v. Jews for Jesus (1987) TC "Board of Airport Comm’rs v. Jews for Jesus (1987)" \f C \l "2"  – resolution banning all “First Amendment activities” in LAX airport. O’CONNOR: “the resolution . . . reaches the universe of expressive activity . ..” Overbroad.
h. Lewis v. City of N.O. (1974) TC "Lewise v. City of N.O. (1974)" \f C \l "2"  - ordinance made it a crime to curse at a cop in the performance of its duties. Struck down – this dealt with pure speech, not conduct. Lower bar for overbreadth here.
i. CHARITABLE SOLICITATIONS TC "CHARITABLE SOLICITATIONS" \f C \l "2"  – protected by First Am. (except in non-public forum)
i. Village of Schaumburg (1980) TC "Village of Schaumburg (1980)" \f C \l "3"  – ordinance prohibiting door to door or street solicitations for organization that don’t use at least 75% of receipts for charity was overbroad. (didn’t require substant’y for this pure speech)
1. 75% was arbitrary, legit organizations may need to use more than 25% on overhead – esp. unpopulars
ii. Sec’y of State of Md. v. Joseph H. Munson (1984) TC "Sec’y of State of Md. v. Joseph H. Munson (1984)" \f C \l "3"  - Statute authorizing waiver if it would otherwise prevent them from raising money. Still struck down because the premise that high solicitation costs are associated with fraud is not sufficient.
V. Fighting Words, Offensive Speech, C&PD TC "Fighting Words, Offensive Speech, C&PD" \f C \l "1" 
a. The following are content based regulation of speech under the categorical approach, often justified in two ways
i. Speech that creates a danger of illegal violence and disorder
ii. Speech equivalent to a verbal assault
FIGHTING WORDS AND THE HOSTILE AUDIENCE TC "FIGHTING WORDS AND THE HOSTILE AUDIENCE" \f C \l "2" 
b. Chaplinsky v. New Hampshire (1942) TC "Chaplinsky v. New Hampshire (1942)" \f C \l "2"  – J.W. denouncing religion as a racket tells a marshal outside city hall that he and the local gov’t were fascists. Convicted under statute of “addressing any offensive, derisive or annoying word to any other person who is lawfully in any street or other public place.”  N.H. put a narrowing construction limiting law to those words that “have a direct tendency to cause violence by the persons to whom individually the words are addressed.” SCOTUS affirms, the law is constitutional, as limited to “fighting words”
i. “The test is what men of common intelligence would understand to be words likely to cause an average addressee to fight.” Or “[F]ace-to-face words plainly likely to cause a breach of the peace by the speaker . . . including profanity, obscenity and threats.”
1. an objective test based on the content of the words, not the actual context of the speaking
c. Genesis of the Categorical Approach in Chaplinsky: “There are certain well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem.  . . . It has been well observed that such utterances are of such slight social value as a step to truth that any benefit that may be derived from them is clearly out-weighed by the social interest in order and morality.” Chaplinsky.
i. some words are of such low expressive value that the limited First Amendment interest in protecting them is outweighed by the gov’t interest in regulating them
ii. Fighting words: “those which by their very utterance inflict injury (Verbal Assault) or tend to incite an immediate breach of the peace (creating a danger of violence).”
iii. Dienes equates the categorical approach with a utilitarian perspective: speech with no social value(no protection
1. Dienes also implies that this approach may ignore the personal liberty rationale of the 1st. The value in self-determination and self-actualization that it inherent in speech. Autonomy, etc.
d. Cohen v. California (1971) (1043) TC "Cohen v. California (1971) (1043)" \f C \l "2"  HARLAN – D wore Fuck the Draft shirt in courthouse, convicted of “maliciously and willfully disturb[ing] the peace . . . by offensive conduct.” D wore it to make his feelings known on Vietnam War. Nobody engaged in nor threatened to engage in any act of violence. He did not say anything.  Held: Absent a more particularized and compelling reason the state cannot consistently with the 1st make the simple public display of the four letter word illegal. Offensive language is protected under the 1st amendment.

i. Harlan starts off by saying that the law can’t be justified by categorical exceptions or as TPM:

1. this law wasn’t limited to the courthouse or public buildings

2. not obscenity – not erotic, no “psychic stimulation”

3. not fighting words – not directed to a specific person, not inherently likely to provoke a violent reaction b/c nobody would take it as an insult. Harlan ties fighting words to a personally abusive epithet

4. not incitement – no one was violently aroused and that wasn’t Cohen’s intention

ii. California cannot prohibit the one bad word because of the likelihood that it would provoke violence or as a protection of “public morality” 
1. No hostile audience – there was no evidence that anyone was ready to strike. Harlan rejects the logic behind this concept saying that it “amounts to little more than the self-defeating proposition that to avoid physical censorship of one who has not sought to provoke such a response by a hypothetical coterie of the violent and lawless, the States may more appropriately effectuate that censorship themselves.”

2. Harlan says that the purpose of the First Amendment is to produce such disturbance. The principle for prohibition is boundless – slippery slope.

a. Harlan also refers to the emotive value of speech to the individual. Maybe there was no other way to express this particular sentiment.

e. The Hostile Audience Problem TC "The Hostile Audience Problem" \f C \l "2" : When can state power be used against a speaker who is likely to enrage a crowd to such a point as to provoke a violent response against him?

i. Feiner v. NY (1951) TC "Feiner v. NY (1951)" \f C \l "3"   – Court upheld the conviction. VINSON said he was not arrested for the form or content of his speech but the reaction in engendered. Says the speaker was inciting the crowd to riot and the police were justified in responding. If the speaker intentionally provokes a hostile reaction and there is real danger the speech is not protected.

1. BLACK Dissent – the facts didn’t show imminent violence, but even if it did, in trying to prevent breaches of the peace the police can only interfere with a lawful speaker after they’ve made all reasonable efforts to protect him.

ii. Skokie cases TC "Skokie cases" \f C \l "3"  – late 70s, Nazi party wanted to march in Skokie, a predominantly Jewish Chicago suburb that had lots of Holocaust survivors. Village adopted ordinances designed to prevent this. SCOTUS invalidated. Later the village sued to enjoin the Nazis from displaying the swastika on grounds it was likely to foment a breach of the peace and constitute a nuisance. Ill. S.Ct. refused. That court also stated re: hostile audience – “If the actual behavior is not suff to sustain a conviction under a statute, then certainly the anticipation of such events cannot sustain the burden necessary to justify a prior restraint.”

iii. Dienes says that the hostile audience cases seem like partly under Fighting Words and C&PD analyses – you look at content and context.

HATE SPEECH TC "HATE SPEECH" \f C \l "2" 
f. RAV v. City of St. Paul (1992) TC "RAV v. City of St. Paul (1992)" \f C \l "2"  – D allegedly burned a cross in the yard of a black family, prosecuted under the St. Paul Bias-Motivated Crime Ordinace, which prohibited “placing on public or pvt property a symbol . . . including, but not limited to, a burning cross or Nazi swastika, which one knows or has reasonable grounds to know arouses anger . . . in others on the basis of race, color, creed, religion or gender.” Minn. S.Ct. construed the statute as only applying to those expressions that would constitute “fighting words” under Chaplinsky. Assuming arguendo that all of the expression reached by the statute is “fighting words” the Court unanimously held the ordinance facially unconstitutional, but divided on reasoning

i. Majority SCALIA: This is an unconstitutional content-based subcategorizaion within a category of proscribable speech. Rejected the notion that the “categories” are without First Amendment protection. What such statement means, he wrote, “is that these areas of speech can, consistently with the First amendment, be regulated because of their constitutionally proscribed content . . . —not that they are categories of speech entirely invisible to the Constitution, so that they may be made vehicles for content discrimination unrelated to their distinctively proscribable content.” E.g. the gov’t can proscribe libel, but it cant’ make the content based rule of just proscribing libel critical of the gov’t. He identified exceptions to this rule against content discrimination within the categories “where there is no danger of driving certain ideas or viewpoints from the market”

1. When the basis for the content discrimination consists of entirely the very reason the entire class of speech at issue is proscribable, so no danger of idea or viewpoint discrimination

a. Prohibiting only obscenity which is the most patently offensive in its prurience. But not only obscenity that includes offensive political msgs

b. Scalia asserts that fighting words are proscribable because of their intolerable mode of expressing the idea of the speaker 

i. The St. Paul ordinance discriminates b/w types of fighting words not on how extreme the expression is, but on the viewpoint expressed

2. When the subcategorization is associated with secondary effects so that the reg is justified without reference to the content of the speech. Renton.

a. A low prohibiting only obscene live performances involving minors

3. Where “the nature of the content discrimination is such that there is no realistic possibility that official suppression of ideas is at foot.

ii. Finding that the ordinance did not fit the exceptions, SCALIA applied SS, found the interest in ensuring the rights of groups that have been historically subject to discrimination compelling, but that the law is not necessary to further this interest because a less onerous alternative is in the form of prohibiting all fighting words – this would satisfy the interest w/o risk of viewpoint discrim.

1. Per Dienes – this logic could be applied to all bias laws; Scalia is targeting political correctness

iii. WHITE Concurring (in judgment only): the categories are proscribable because they are worthless speech. Rejects the subcategorization rule. Also criticizes the “underbreadth” doctrine of Scalia. It can’t be that in order to meet strict scrutiny you have to prohibit MORE speech. Concurs in judgment on the ground that the statute is facially overbroad – it prohibits expression that by its utterance causes anger, alarm or resentment. Covers protected, though offensive speech.

1. Overbreadth has a function – underbreadth does nothing except make states restrict more speech

2. BARRON says WHITE is closest to First Am law.

g. Wisconsin v. Mitchell (1993) TC "Wisconsin v. Mitchell (1993)" \f C \l "2"  – Court upheld a law that enhanced criminal penalties when the victim is selected b/c of race. Unlike RAV, the law punished conduct, not expression. While you can’t be punished for abstract beliefs, motive is often a factor in determining penalties. REHNQUIST identified greater individual and societal harm caused by bias crimes, likelihood of retaliation, etc.  No 1st Am barrier against evidentiary use of speech to prove motive, intent or elements of a crime.
REGULATING ADVOCACY: CLEAR AND PRESENT DANGER TC "REGULATING ADVOCACY: CLEAR AND PRESENT DANGER" \f C \l "2" 
	Clear and Present Danger
	Holmes/Brandeis

	Reasonableness 
	Gitlow, Whitney

	Incitement
	Masses

	Gravity of the Evil
	Dennis

	Incitement, Brandenburg Test
	Brandenburg


h. Schenk v. US (1919) TC "Schenk v. US (1919)" \f C \l "2"  – Ds convicted of conspiring to violate Espionage Act in sending leaflets to people saying the draft was in violation of the 13th Amendment. HOLMES early outline of the C&P danger doctrine: The question in every case is whether the words used are used in such circumstances and are of such nature as to create a C&PD that they will bring about the substantive evils that Congress has a right to prevent.  It is a question of proximity and degree.
i. Abrams v. US (1919) TC "Abrams v. US (1919)" \f C \l "2"  – Pamphlet argues against forces sent to Russia to encounter Bolsheviks. HOLMES in dissent (Bran joined) argues the convictions should not stand b/c no real possibility that the pamphlets would lead to an immediate danger. “[T]he best test of truth is the power of the thought to get itself accepted in the competition of the market.” Regulation of speech is appropriate if it would lead to immediate danger, otherwise let the good ideas counter the bad. 

j. Gitlow v. NY (1925) TC "Gitlow v. NY (1925)" \f C \l "2"  - SANFORD, upheld criminal anarchy conviction. State through this statute determined that advocacy of overthrow of gov’t by force are so evil they can be penalized. “That determination must be given great weight.” Essentially applying highly deferential rationality type review. Court determined that the law was reasonable and not arbitrary.

i. Note: no determination by the court that the speech actually was dangerous to the state, just that it fit the definition in the law and that the law itself was reasonable.

ii. Distinguished from Schenk, that required C&P danger by deferring to the legislative classification. If the leg had just spoken to conduct which may bring about the harm, then courts must apply C&P.

iii. HOLMES (and BRANDEIS) Dissent – C&P Danger doctrine should apply and the danger isn’t imminent here. Every idea could be an incitement diff b/w incitement and expression is the enthusiasm of the speaker in achieving the result. Publication spoke of lawless uprising at some vague time in the future, not right now. 

k. Whitney v. Cal. (1927) TC "Whitney v. Cal. (1927)" \f C \l "2"  – Whitney attended Communist Convention and was convicted under Cal Criminal Syndicalism statute. SANFORD upheld the conviction. Stated that organized action is more dangerous than individual action. Even though she didn’t favor violence her conduct fits in the statute and it is constitutional as applied.

i. BRANDEIS (Holmes join) Concurring – Concur b/c Whitney didn’t challenge the C&P danger aspect of the statute, but they think there is a facial argument against the statute on C&P grounds. “no danger flowing from speech can be C&P unless the danger is so imminent that there is no time for full discussion.  IF there is time for discussion and education than the remedy is more speech.  Only an emergency can justify suppression.”  Imminence, probability and serious lead to a C&P Danger. More demanding than Holmes in Abrams. Not advocacy but incitement that can be prohibited

1. rejecting the deference of SANFORD, judge should make an independent determination of C&PD

l. Masses (SDNY 1917) TC "Masses (SDNY 1917)" \f C \l "2"  – HAND - “one may not counsel or advise others to violate the law as it stands.  While of course this may be accomplished as well by indirection as expressly, if one stops short of urging to resist the law, it seems to me one should not be held to have attempted to cause its violation.” Emphasis is on tolerating speech until it is a direct incitement. Speaker can put forth ideas but not use words that encourage imminent lawless action. A Content-focuses approach

m. Dennis (1951) TC "Dennis (1951)" \f C \l "2"  – McCarthy Era Case. Leaders of Communist Party prosecuted under §§ 2&3 of Smith Act. C&PD doctrine supposedly the rule of the day. Court examines the facial validity of the act and uphold 6-2. VINSON purports to apply C&PD but reformulate it to fit the context. Court adopts the rule stated by Judge Learned Hand in the Court of Appeals below.  “In each case [courts] must ask whether the gravity of the ‘evil,’ discounted by its improbability, justifies such invasion of free speech as is necessary to avoid the danger.” This test modifies the Clear and Danger Doctrine by 1) not requiring immediacy, and 2) if the danger is large enough there is no need to consider how probable the damage is likely to occur.  Most commentators find this to really water down the Clear and Present Danger Doctrine.

Recap – leading up to Brandenburg:
n. C&P focuses on the circumstances – are the dangers sufficient

o. Masses/Incitement test focuses on the content of the speech – certain types of speech are not deserving of First Amendment protection

i. Incitement would appear to allow the gov’t to suppress a speaker where there was no real likelihood that action would happen

ii. Yet the incitement test would appear to protect the speaker even when the circumstances would present a C&P danger but the speech itself does not seem to use language of incitement

p. Dennis purports to use C&P but reinterprets it in terms of the gravity of the evil – reads imminence out of it.

i. Gravity of the evil discounted by probability – implies that a truly grave evil regardless of improbability is still proscribable

q. Yates TC "Yates" \f C \l "2" - transition period – statutory interp case interpreting the Smith Act

i. Court brought Dennis closer back to Holmes/Brandeis C&P

ii. It is only advocacy that is urging to action that is not protected – not abstract advocacy

r. Brandenburg v. Ohio (1969) TC "Brandenburg v. Ohio (1969)" \f C \l "2"  – Ohio Criminal Syndicalism statute essentially the same as the one in Whitney – prohibited advocating unlawful methods of terrorism and assembling with any group to teach those practices. D was a Klan member who said that revolution may be required in the future. Challenges the law facially and as applied. Court, PER CURIAM, holds the law facially unconstitutional. 

i. New Test of Laws Forbidding Advocacy of Force or Unlawful Action:
1. Advocacy

2. Directed to inciting or producing

a. Does this include specific intent? Dienes says yes.
3. Imminent

4. Lawless action

5. Likely to incite or produce such action

s. Note 1 – pg. 989 – some say that this is the most speech protective standard yet 

i. The argument is that this merges Masses with C&P – it requires both clear and present danger and the language of incitement

ii. Look at content of the speech and the circumstances surrounding it 
t. Hess v. Indiana TC "Hess v. Indiana" \f C \l "2"  – “we’ll take to the fucking streets later.” Conviction set aside – no imminence.
u. Rice v. Paladin TC "Rice v. Paladin" \f C \l "2"  (4th Cir.) (cert. den’d) (Hit Man case) The language of the decision seems to bring up the speech-conduct distinction. Should the book be considered speech or conduct? If it’s conduct, you don’t even get to the 1st Am.
i. D tried to argue there was no temporal imminence. Time had passed between the publication of the book and the murders.
ii. Court rejected it saying that speech which is tantamount to legitimately proscribable nonexpressive conduct may be legitimately punished incidentally to the constitutional enforcement of generally applicable statutes. 
iii. Court also said that the aid provided by the book bears no resemblance to the ‘theoretical advocacy’ or ‘the mere abstract teaching of . . . the moral necessity for a resort to force or violence.” Brandenburg. Instead this was, according to the court, “advocacy and teaching of concrete action.” Yates
1. Did the court rely on speech-conduct distinction, or on the concrete vs. philosophical advocacy (Brandenburg a/o Yates)?
iv. Regardless of the approach, Hit Man does seem to imply that actual face to face incitement is not needed. Advocacy likely to result in some harm = punishable speech



VI. Expressive Conduct TC "Expressive Conduct" \f C \l "1"  
a. Nevertheless it is estab’d that conduct can involve expression in 2 ways:

i. It can be the way we express an idea

1. picketing, handbilling, etc. – a vehicle for communication

ii. It can be Symbolic Speech – the act IS the message

1. flag burning, nude dancing, campaign contributions, self-immolation, swastikas 

b. Under what circumstances will we recognize conduct as expressive?

c. One common test comes from Spence v. Washington: (1) was there an intent to communicate a particularized message, (2) given the circumstances was it probably the message would be understood by the audience – look to the nature of the conduct, the circumstances, environment. Spence was convicted of a flag mistreatement violation for affixing a peace symbol to a flag and displaying it in his window. Rev’d.

d. Stromberg v. California (1931) TC "Stromberg v. California (1931)" \f C \l "2"  SCOTUS struck down Cal. Statute prohibiting the display of a red flag as a symbol of opposition by peaceful and legal means to organized gov’t. Leg can’t prohibit ideas.

e. Prior to O’Brien there were two main tests used for symbolic speech: (1) the speech-action dichotomy – if something is speech it is absolutely protected (BLACK, DOUGLAS), (2) Ad Hoc Balancing Test – balance the First Amendment against the gov’tal interest (majority of Court)
f. U.S. v. O’Brien (1968) TC "U.S. v. O’Brien (1968)" \f C \l "2"  – D was convicted of burning draft card in protest on the steps of the courthouse. He knew he was violating the act and says he did it to express his opposition to the Vietnam War. Says the act was unconstitutional as applied to him and as enacted (we skip the enacted argument).

i. WARREN – rejects the view that conduct becomes speech every time someone intends to express something. Something else is needed. But assuming arguendo that the conduct is expressive, what follows? The O’Brien Test: 
1. Within the constitutional power of the gov’t? (something of a throwaway) – here the gov’t has nat’l security/foreign affairs type authority
2. Does the regulation further an important or substantial governmental interest – here, registration serves as proof of eligibility and is a means of communication b/w board an person.  Interest in preserving the effectiveness of draft card system is important, stopping destruction furthers it.
3. unrelated to the suppression of free expression

a. typically this mirrors the content based/neutral examination.

b. WARREN says they won’t look to actual purpose of legislature – diff legs vote for diff reasons

c. They are ostensibly punishing the noncommunicative aspects of his actions

4. are the incidental restrictions on the First Amendment freedom no greater than is essential to the furtherance of the interest

a. NOT Strict Scrutiny, there is no requirement that the be “no less onerous alternatives.”

ii. If a law fails three or four then it shifts to strict scrutiny
iii. HARLAN Concurring, would add requirement that there be adequate alternative avenues of expression – if they thought there was no other way for O’Brien to get his msg out the law would be unconstitutional – here that is not the case.

g. Prof. Emerson dislikes the O’Brien test b/c it puts too much emphasis on gov’t interest.  He says you should look to what predominates: speech or conduct. If speech then it is protected

i. State could have just made it illegal not to have your card on you

h. Street v. NY(1969) TC "Street v. NY(1969)" \f C \l "2"  – HARLAN used balancing test on NY Flag Burning case, said First Am was violated.  BLACK dissented saying that despite words being were used the burning was still conduct, not speech.

i. Spence v. Wash. (1974) TC "Spence v. Wash. (1974)" \f C \l "2"  – Spence prosecuted by Wash. For violation of flag desecration statute for affixing a peace symbol to his flag.  (1) Was there an intent to communicate a msg, (2) was it likely that msg would be correctly interpreted by the audience. Yes to both, so speech and protected 

j. Texas v. Johnson (1989) TC "Texas v. Johnson (1989)" \f C \l "2"  Political demonstrators protesting the Regan administration culminated in Johnson burning an American flag. He is convicted of desecrating a venerated object. Court affirms the Tex Su.Ct. holding that the law is unconstitutional as applied to Johnson

i. BRENNAN lays out a very clear analytical framework for speech regulations. Using Spence on the third step of O’Brien, taking it out of Intermediate Scrutiny land
1. Does this constitute expressive conduct

a. Brennan applies Spence. Statute was based on expression because part of the definition was that the conduct was done in a way that it was known that it was likely to offend people.  The burning of the flag was clearly meant to express opposition and it was understood as such.
2. content based or neutral / related to suppression of expression?

a. Two gov’t interests: Breach of the peace and preserving the flag as a symbol of nationhood and unity

i. Says breach of the peace is not applicable – there was no threat of violence, no incitement, fighting words, etc. no state interest in preserving order

ii. Preserve the flag is content-based: can only come in to play if desecration of the flag is expressive of a certain message

3. Strict Scrutiny applies, it fails. 

ii. REHNQUIST Dissent – would create a new category of unprotected speech for flag burning – it is of such low utility that it is equivalent to fighting words

iii. STEVENS Dissent – this is conduct not speech. It is equivalent to a grunt or a roar and deserves no protection

k. U.S. v. Eichman (1990) TC "U.S. v. Eichman (1990)" \f C \l "2"  – Court divided the same way as in Johnson.  The federal statute had no language regarding the intent of the conduct or the effect on witnesses.  More carefully drawn statute.  Court said that the act was still targeting expression. The reason to prohibit burning of this particular piece of cloth was because of the message conveyed by it.  Regulating based upon this message is contrary to the First Amendment.  STEVENS, dissent, argued that the act had nothing to do with a specific viewpoint, it just removed the flag as a vehicle for debate.  (but why remove this vehicle? Must have some other substantive content).

l. Eichman and Johnson illustrate how the O’Brien test is used today. Per TRIBE, it’s two part:

i. If related to expressive activity apply O’Brien
ii. If related to suppression of expression then apply strict scrutiny as a content based restriction
VII. Public Forum Doctrine TC "Public Forum Doctrine" \f C \l "1"  – to what extent can publicly owned property be used for expression by citizens
The Current Approach to the Doctrine

	Type of Forum
	Type of Reg.
	Std. of Rev.
	Test

	Trad’l Pub. Forum (streets, parks) or, Ltd./Designated Public Forum (Gov’t property that has been opened up for a particular line of discussion. I.e., allowing advertisements on buses but prohibiting political ads
	Content Based (Designated fora can be defined according to certain classes of speech but still not be considered content based unless the discrimination is based on content within that designation)
	Strict Scrutiny
	Com. Gov’t interest & narrow tailored

	(same)
	Content Neutral
	Intermediate
	Narrowly Tailored, Sig. Gov’t Int., Ample alt. ch. Of comm..

	Non public forum
	
	
	Reasonable and viewpoint neutral


a. Internat’l Soc’y for Krishna Consciousness v. Lee (1992) (1092) TC "Internat’l Soc’y for Krishna Consciousness v. Lee (1992) (1092)" \f C \l "2"  – ISKON goes to airports to distribute lit and solicit funds.  Challenges port authority restrictions in NY airports. Ban on soliciting funds upheld, but ban on leafleting struck, per plurality. REHNQUIST (plus 3)
i. not a trad’l public forum b/c airports of this size/character are a recent development.  Purpose of airports are transportation not free speech. 

1. diff. methods of transport have diff. contexts. Bus/Rail term have been typically pvtly owned, airports are different than bus/rail

2. BARRON said this analysis puts trad’l pub forum in stasis

ii. Not designated pub forum b/c of frequent litigation(never designated

iii. This is a nonpublic forum subject to reasonableness/viewpoint neutrality test – reasonable b/c prevents delay and protects from fraud.

iv. O’CONNOR Concurrence – no trad’n, no gov’t designation(nonpublic forum, restrict on solicit is reasonable, but not the one on leafleting.  Reasonableness must be considered in light of the purposes of the facility, this is like a shopping mall.  No reasonable purpose to forbid leafleting

v. KENNEDY concurrence – Doesn’t like the way Rehnquist freezes forum analysis, this is a public forum.  Leafletting prohibition is invalid, but solicitation prohibition is valid TPM regulation
1. Kennedy would be more willing to recognize new fora, calls for objective test (MINORITY VIEW):
a. (1) does the property share physical chars. associated with more trad’l public forum (do ppl congregate there), (2) has the gov’t acquiesced in broad public access to the prop, (3) Does expressive activity interfere with gov’t use of prop?

vi. SOUTER (plus 2) – airports are trad’l public forum, neither ban narrowly tailored nor leaves ample alternatives for expression.

vii. REHNQUIST (Dissent in Lee) -  leafleting ban should be upheld because causes delay, disruption through arguments, litter, hard to monitor to distinguish it from solicitation

viii. THE SCORE: 6 justices for upholding the solicitation ban, 5 for striking the leafleting ban. 

b. Examples (pp. 1104-1105)
i. YES FORUM – parks, streets, statehouse grounds, public library

1. as long as not inconsistent with primary purpose, subject to TPM

ii. NO FORUM – Jail, military bases, advertising space of municipal bus

c. U.S. v. Kokinda (1990) TC "U.S. v. Kokinda (1990)" \f C \l "2"  – Ban on solicitation on public sidewalk in front of post office upheld.  USPS had not opened their sidewalks to this kind of activity

d. Marsh v. Alabama TC "Marsh v. Alabama" \f C \l "2"  – J.W. wanted to solicit in company town, told they couldn’t. BLACK said pvt ownership over streets did not remove Constitutional rights, the more an owner opens up property for public use the more rights get infused

i. Though never rev’d, it is never used now.  However if something looks and acts like a town, it will probably be treated as such

e. Logan Valley (1968) (1106-07) TC "Logan Valley (1968) (1106-07)" \f C \l "2"  – Privately owned shopping center with a supermarket. Labor dispute between union and owners of supermarket. Union members picketed in front of the market, picketing has been recognized as protected to some extent. MARSHALL said that the picketers had a First Amendment right, this is the only place they would be able to interact with the public. There had been a dedication by the owners of the ctr of the parking lot to a public use. The parking lot had been opened up to the public.  Furthermore, the object of the protest was related to the activities of the site.

f. Lloyd Center v. Tanner (1972) (1107) TC "Lloyd Center v. Tanner (1972) (1107)" \f C \l "2"  - This time it is an enclosed shopping mall. Protesters are protesting the Vietnam War.  Court said there is no open-ended invitation to the public to protest anything they might wish in this privately owned property. Unlike in Logan Valley, the object of the protest is not related to the site and there has been no dedication to this use.

g. Hudgens v. NLRB (1976) TC "Hudgens v. NLRB (1976)" \f C \l "2"  – Logan Valley overruled. Distinction b/w related and unrelated are content based and impermissible.  Pvt. Property owners can exclude communication, unless they are a company town, like in Marsh.
h. Frisby v. Schultz (1988) (1107) TC "Frisby v. Schultz (1988) (1107)" \f C \l "2"  - city ordinance banned any picketing focused on and taking place in front of a particular residence. Court said that a regulation preventing picketing in front of a residence is content neutral (essentially TPM) so it should get intermediate review. The significant gov’tal interest is privacy, the reg was upheld.

i. Arkansas Ed. Televison Commn v. Forbes (1998) (1107) TC "Arkansas Ed. Televison Commn v. Forbes (1998) (1107)" \f C \l "2"  – Candidate debate on public television was a nonpublic forum.  Reasonableness analysis applied.  Per KENNEDY the decision to exclude Forbes was made based upon the viability of his candidacy, not any viewpoint reason. 
i. Selective Access Theory: this forum was never opened up to all candidates, just the ones that were to be invited.  Gov’t determines eligibility of speakers who then obtain permission.

ii. Another concern was chilling effect on bcasters who would have to open up debates to all the crackpots. If Public TV was a public forum then every decision would be subject to SS and impossible to practice j’ism.

iii. STEVENS Dissent – this was a post hoc justification. If it were a pvt bcaster it would be subject to FEC rules and would need formalized standards. Court should be sensitive to First Am consids on state run media. Lack of predetermined criteria is like PR ( constitutionalizing the gatekeeper, no stds to guide discretion.

1. This dissent has convinced some pub bcasters to set criteria

j. Perry Ed. Assn v. Perry Local Educators TC "Perry Ed. Assn v. Perry Local Educators" \f C \l "2"  - HS teachers were represented by a union, rival union wanted to organize the teacher instead.  Rival wanted to use the mailboxes at the school, but the school system had agreed with the current union to let them use the mailboxes, but they had not opened the mailboxes up generally. So this was a nonpublic forum.

k. Cornelius v. NAACP LDEF TC "Cornelius v. NAACP LDEF" \f C \l "2"  - federal civil service allows organizations to solicit employees if you get on the list. NAACP LDEF wanted to be listed as such a charity and was denied, court said the combined appeal was only open to those charities selectively recognized by the gov’t.

l. CBS v. DNC TC "CBS v. DNC" \f C \l "2" : DNC wanted to buy time from the networks to buy time to explain the positions of the party on issues and to solicit funds. A business organization wanted to buy time to express view on Vietnam.  Networks said they were in the business of j’ism, so when it came to social/political issues they would develop programming and wouldn’t sell spots for those purposes. Court said networks could not have a blanket policy of refusing political ads.

TPM CONTROLS IN THE PUBLIC FORUM TC "TPM CONTROLS IN THE PUBLIC FORUM" \f C \l "2" 
m. Grayned v. City of Rockford (1972) TC "Grayned v. City of Rockford (1972)" \f C \l "2"  - valid TPM control of protected First Amendment activity: protest around a school during class hours. Normal intermediate/TPM review PLUS was the manner of expression compatible with the normal activity of the site. Court said that the expressive activity did not meet the compatibility test. It was inconsistent with the primary purpose – too much noise to have classes and such.

n. Clark v. Community for Creative Non-Violence (1984) TC "Clark v. Community for Creative Non-Violence (1984)" \f C \l "2"  – Tent city in Lafayette Park and the Mall. Nat’l Park Service said park closes at night, you can’t sleep there. Court said there were sig gov’t interest in maintaining the park. You could still use signs and the symbolic tent city. Marshall in Dissent calls this sleep-speech – he wants to characterize the conduct as symbolic speech.

o. Heffron v. ISKON  (1981) TC "Heffron v. ISKON  (1981)" \f C \l "2"  – State fair rules required solicitors/distributors to stay fixed and done from a booth. Krishnas challenged, court said this was a TPM, content neutral, served interest in maintaining orderly mvmt. 

p. Ward v. Rock Against Racism (1989) TC "Ward v. Rock Against Racism (1989)" \f C \l "2"  – Court upheld challenge to NYC reg requiring performers at bandshell to use city’s sound gear and technician.  This was content neutral, sound techs were instructed to defer to sponsors on sound mix. City had substantial interest in limiting volume, did not need the least restrictive means in an Intermediate Review Context.

q. CONTENT BASED TPM: Burson v. Freeman TC "CONTENT BASED TPM: Burson v. Freeman" \f C \l "2"  (1992) (1120) - TN law prohibits distribution of campaign materials within 100 feet of polling sites on election day. This is a Content-Based TPM regulation subject to strict scrutiny. Court said the compelling interest were prevention of election fraud and apprehension of voter intimidation. KENNEDY typically argues for a per se standard, but here seems to support strict scrutiny because of the importance of voting. STEVENS Dissent said failed SS. SCALIA Concurrence said no public forum, b/c no trad.
LICENSING THE PUBLIC FORUM TC "LICENSING THE PUBLIC FORUM" \f C \l "2" 
r. Lovell v. City of Griffin (1938) TC "Lovell v. City of Griffin (1938)" \f C \l "2"  - Lovell convicted of violating city ordinance against distributing materials w/o a permit - never even applied for one.  Court found the ordinance to be an unconstitutional restriction on the freedom of the press.  Pamphleteering has a long history in our country and this broad restriction in all places, times, manners is a violation of the First Amendment.  HUGHES makes clear that freedom of the press goes beyond the establishment media. Court mentions that there are no limitations on the ordiance, such as distribution inconsistent with maintenance of public order, etc.  Even if there were, it’s not clear that the ordinance would stand. Facial Challenge. 
s. Kunz v. NY (1951) TC "Kunz v. NY (1951)" \f C \l "2"  - Town administrator revoked the permit of a street preacher who had been disparaging other religions. Here they say this was a prior restraint without standards to guide the action. Can’t vest this control without approp stds.

t. Poulos v. New Hampshire (1953) TC "Poulos v. New Hampshire (1953)" \f C \l "2"  – J.W. was ref’d license to have svc in park, did so regardless, challenged the subsequent prosecution. Court said the ordinance was valid, but the refusal was unconstitutional. Still upheld conviction for the violation.  Seemed to say that licensing is important to public safety – they should have appealed the refusal.  

i. Differences from Lovell: 1) actually requested license, 2) as applied challenge
1. not freedom of “the press”?

2. Maybe a regular weekly service with many in a park represents a diff problem (in terms of litter/safety/etc) than one lady handbilling

u. Parade cases TC "Parade cases" \f C \l "2" :
v. Cox v. New Hampshire (1941) TC "Cox v. New Hampshire (1941)" \f C \l "2"  – Regulation of streets for holding a parade was valid.  Trad’l gov’t activity.  Crowd/safety control, etc.  Reflects the same dynamic as Lovell-Poulos: Pure speech/press will be more protected than parade/meeting.  Greater need for public authorities to have notice for cops, etc.

i. State’s interest in licensing organized demonstrations more compelling than in regulating expressive activity like pamphleteering?
w. Forsyth County v. Nationalist Mvmt (1992) TC "Forsyth County v. Nationalist Mvmt (1992)" \f C \l "2"  – ordinance requiring advance fee, to be set by administrator up to $1000, was facially invalid. Gave too much discretion to the administrator who determined fee based upon what would be needed for security – a content-based determination.  BLACKMUN said this was a prior restraint giving too much discretion. Also even if it were a TPM it was content based.  Rehnquist in dissent said there were no findings on scope of ordinance, and maybe administrator should be due some deference.
x. Schneider v. State (1939) TC "Schneider v. State (1939)" \f C \l "2"  – invalidated city ordinance prohibiting public leafleting. The antilitter rationale did not support this broad denial of liberty.  City had other weapons against litter – like prosecuting litterers.

y. City of Lakewood v. Plain Dealer Pub’g Co. (1988) TC "City of Lakewood v. Plain Dealer Pub’g Co. (1988)" \f C \l "2"  – Court upheld facial challenge to ordinance requiring licensing on placement of newsracks because it gave Mayor too much discretion.  Mayor said, shouldn’t I get benefit of doubt? BRENNAN says no, this very principle against unbridled discretion is based on the presumption that the gov’t won’t act on good faith.  Court accepted the challenge facially because the law was specifically targeted at expression and it required annual reapplication for the permits.

VIII. Speech in Restricted Environments TC "Speech in Restricted Environments" \f C \l "1" 
STUDENT SPEECH TC "STUDENT SPEECH" \f C \l "2"  – The Restricted Environment may be the reason why the court doesn’t always apply O’Brien, prior restraint, and other doctrines…
a. Students have First Am rights, but not coextensive with adults
b. WV State Board v. Barnette (1943) TC "WV State Board v. Barnette (1943)" \f C \l "2"  – Kids can’t be forced to salute flag

c. Tinker v. Des Moines (1969) TC "Tinker v. Des Moines (1969)" \f C \l "2"  – kids can express opinions without “materially and substantially interfering with the requirements of appropriate discipline in the operation of the school” and without conflicting with rights of others. (Armbands)

d. Bd. Of Ed. v. Pico (1982) TC "Bd. Of Ed. v. Pico (1982)" \f C \l "2"  – Bd. rem. Books from lib. Just cuz they dislike ideas.

e. Bethel School Dist v. Fraser (1986) TC "Bethel School Dist v. Fraser (1986)" \f C \l "2"  – School can discipline student for giving lewd speech at HS assembly. Not political like Tinker. School controls curric.

f. Hazelwood v. Kuhlmeier (1988) (1137) TC "Hazelwood v. Kuhlmeier (1988) (1137)" \f C \l "2"  – Principal removed two pages from six pg section about divorce. No violation.  Nonpublic forum(for school sponsored expressive activity regulation must be reasonably related to legit pedagogical concerns. First Amendment doesn’t require schools to affirmatively promote students speech. School doesn’t have to publish this. It was part of the curriculum, there was a class involved, school has control over curriculum.
i. Tinker was about tolerating speech, this is about promoting it.
g. Morse v. Frederick (2007) (Supp. 113) TC "Morse v. Frederick (2007) (Supp. 113)" \f C \l "2"  - Olympic torch came through Juneau, student held up BONG HiTS 4 JESUS sign, got suspended, appealed administratively lost, lost at District Court when suing principal under § 1983, 9th rev’d and said that reasonable principal would have realized it was unconstitutional.  SCOTUS per ROBERTS reverses: First this is a school speech case because this was a school event (though not on school grounds).  There was no First Amendment right here, so principal not liable for damages.  Banner was advocating illegal drug use(can be restricted. Tinker not the only test - that was political speech in classroom (does this narrow Tinker?), Fraser shows that schools have power over assemblies and classrooms. 
i. Principal’s actions were justified by serious and palpable danger of drug abuse.  An important concern, diff. than the political repression of Tinker.

1. (should drug speech be seen as sui generis? A limitation on the Morse holding?)

ii. Narrow holding, just that this banner wasn’t protected, it was reasonable for Principal Morse to punish the student.

1. Court doesn’t explicitly use anything like strict scrutiny here, but they do sorta identify a compelling interest in stopping drug abuse in the special characteristics of the school envmt.

iii. THOMAS Concurrence – would repudiate Tinker.  Tinker invented a right to free speech in schools where there was none, should go back to that.

iv. ALITO Concurrence – Stresses narrowness of holding: Public school can restrict speech a reasonable observer would interpret as advocating illegal drug use. Related to school’s role in protecting the physical safety of students. Doesn’t support any restriction on legit social or political comments like on medical marijuana or war on drugs. Court does not hold that the school can censor any student speech interfering generally with the education mission.

v. STEVENS Dissent: Concern about the nationwide coverage of the event by newscameras may have justified taking the banner down, the subsequent disciplining was violative of the First Amendment.  This was an ambiguous message with oblique reference to drugs, not speech “reasonably regarded as promoting illegal drug use.”
1. The banner did not violate a permissible rule and did not advocate any drug use.  The majority rule invites viewpoint discrimination.  There is no advocacy likely to result in anything here. Like in Tinker where there was no connection b/w armbands and the interest in maintaining order, here there is no link b/w sign and drug use. 

2. The kid just wanted be on TV, it was stupid, but not advocacy.

vi. UPSHOT of Morse: Tinker narrowed, new exception: speech reasonably believed to advocate use of illegal drugs.
GOV’T EMPLOYEES TC "GOV’T EMPLOYEES" \f C \l "2"  – Used to be that employment was a privilege not a right and you shed the First Amendment at the door. The priv/right dichotomy has been abandoned
h. What are the First Am restraints on gov’t w/r/t employees freedom of expression

i. does the speech involve a matter of public concern or just the personal interests of the gov’t employee

1. Idea is that just because they are gov’t employees doesn’t mean they aren’t also citizens. They have a right to take part in the political process, so long as it does not interfere with gov’t duties

ii. If public concern, then balance the interests of the employee and the employee’s speech w/r/t their role as citizens against the gov’t interest in ensuring the efficiency of its operation
i. Pickering v. Bd. of Ed. (1963) (1141) TC "Pickering v. Bd. of Ed. (1963) (1141)" \f C \l "2"  – teacher wrote letter to editor about educational budget. Board fired him, said there were false stmts.  He had a First Amendment right to write the letter, even if some stmts were false it was substantially correct, there was no threat to discredit the administrator, he had no relationship with the administrators. As a citizen he has a right to write the letter unless the board can show that he acted with actual malice.
j. Connick v. Myers (1983) (1141) TC "Connick v. Myers (1983) (1141)" \f C \l "2"  - A.D.A. upset that she was being transferred, passed out a questionnaire to colleagues about their views on transfer policy, morale in the office, confidence in supervisors.  She got canned.  Discharge did not infringe on her First Am rights b/c she was not talking about a public issue, this was a personnel policy that was personal to her. Gov’t doesn’t have to prove that the speech actually interfered with the administration of the office, just have to show that they could reasonably believe it would disrupt the office and undermine the authority of the supervisors.

i. Policy: 1. protect free expression; 2. gov’t should be able to conduct its affairs; 3. Fed courts are not the appropriate forums to review the wisdom of personnel decisions. “First amendment rights of gov’t employees can’t be used to constiuttionalize the grievance process.” Should use normal administrative grievance process.

k. Rankin v. McPherson (1987) TC "Rankin v. McPherson (1987)" \f C \l "2"  - Assassination attempt on Pres, cty employee said “if they go for him again I hope they get him.” She got canned.  Court said it was protected. She had a minor job, no policy function, this was a minor comment during a conversation over coffee.  The assassination attempt was a matter of public concern.

l. Waters v. Churchill(1994) TC "Waters v. Churchill(1994)" \f C \l "2"  – O’CONNOR: gov’t interest in efficiently achieving goals is much higher when acting as employer and not regulator.

m. San Diego v. Roe (2004) TC "San Diego v. Roe (2004)" \f C \l "2"  – First Am did not protect cop fired for selling homemade porn tape off premises and unrelated to job.  Dep’t showed a substantial interest being compromised.  Cop used his uniform and brought professionalism of the office into disrepute.  This was not public concern and the speech was widely broadcast, linked to his official status.

n. Garcetti v. Ceballos (2006) TC "Garcetti v. Ceballos (2006)" \f C \l "2"  – Ceballos was a mid level supervisor at the D.A.  Wrote memo criticizing some of the evidence in a case, had meetings, was ignored.  Called to testify by defense, did so truthfully saying the evidence was bad. Was rebuked, filed grievance. Made speech to Mex. Am. Bar Assn, grievance was then dismissed. Filed § 1983 action saying this was unconstitutional retaliation.  Held (5-4;RAScKT-SoStGB): Because the memo was speech made pursuant to his official duties, it was not protected by First Amendment and he could be legitimately disciplined.
i. KENNEDY phrasing of the Pickering test: First you determine whether he spoke as a citizen on a matter of public concern. If yes, then did the gov’t entity have adequate justification for treating him differently than other members of public.  Relationship between speech and employment, considerations of effect on operations, etc.

1. speech made pursuant to duties is not speech as a citizen

2. allowing actions here would replace mgmt discretion with judicial oversight and thwart the functioning of grievance process.  Determination of “duties” is a contextual analysis

3. Per BARRON: First Am rights of gov’t employs diminished.

ii. STEVENS Dissent: Rejects the categorical distinction b/w citizen speech and pursuant to duties. Sometimes speech pursuant to duties should be protected, or at least the court has never held this as dispositive. Counterproductive to make employees speak out publicly before raising issues internally.

iii. SOUTER Dissent: The logic of Pickering should apply in all these cases, although he is receptive to giving some extra weight to the gov’t interests in effective managerial administration due to the nature of the person speaking out on a matter related to their duties.

1. He identifies the Pickering balance as being that “Such an employee speaking as a citizen, that is with a citizen’s interest, is protected from reprisal unless the statements are too damaging to the government’s capacity to conduct public business to be justified by any individual or public benefit thought to flow form the statements. (Supp. 135)  (italicized portion not in excerpt)

2. The value of the speech to the individual and to the public is no less when the speaker is doing so about matters directly related to this duties

3. Gov’t interest is changed though: speech by an employees about matters related to their own duties has greater potential for disruption of the internal affairs of the office and for derailing chosen policy. Modified Pickering: employee in these cases must be speaking on a matter of extremely high importance and be doing so very responsibly

4. while some employees are hired to be spokespeople and promote certain policies this was not Ceballos’ job. Not everyone whose public employment involves speaking is actually speaking for the gov’t and thus controlled by the gov’t – he identifies university professors at public schools as an example

5. although whistle-blower statutes may provide some protection, statutory protection does not excuse denial of a constitutional right, and the protections provided by these statutes are not uniform in design or application

iv. BREYER dissent – Agrees with majority and Souter that the government interest in controlling employers who are speaking pursuant to their duties is higher than in the case of public employees who are speaking outside their duties, but thinks that while the majority rule is too absolute, SOUTER’s rule doesn’t give enough respect to the gov’t interest

1. “Where professional and special constitutional obligations are both present, the need to protect the employee’s speech is augmented, the need for broad government authority to control that speech is likely diminished, and administrable standards are quite likely available.” (italicized portion not in excerpt)

a. Here Ceballos was a lawyer subject to professional obligations, and a federal prosecutor with Constitutional obligations to communicate with defense about exculpatory evidence.

2. judicial action only appropriate where there is an augmented need for constitutional protection and diminished risk of undue judicial interference with gov’t management of public affairs.

o. TSAA v. Brentwood (2007) TC "TSAA v. Brentwood (2007)" \f C \l "2"  – State HS sports assn antirecruiting rules did not violate the First Amendment.  “[A]n athelteic league’s interest in enforcing its rules sometimes warrant curtailing the speech of its voluntary participants.” Even if Coach was a citizen speaking on matter of public concern (arguable), the speech could lead to exploitation, unfair competition, and raising of athletics above academics – the harms the rules were meant to prevent.

PUBLICLY FUNDED SPEECH TC "PUBLICLY FUNDED SPEECH" \f C \l "2"  – Gov’t can choose how to use its resources.  It can act as a speaker itself or fund pvt groups to express its msg.  It can favor one program over another and provide grants to selected pvt speakers but it can’t engage in viewpoint discrimination in subsidizing such speech. Can’t condition receipt of benefits on surrender of constitutional rights. (From Black Letter Law Outline at 462)
p. Models of Subsidized Speech:

i. Gov’t as Regulator
1. Strict scrutiny – See NEA v. Finley  (SOUTER,J. Dissenting)

ii. Gov’t as Participant/Speaker
1. As a speaker in the mktplace of ideas, the gov’t doesn’t have to fund competing idease any more than any other speaker. V.p. Discrimination is acceptable
a. (But gov’t is a lot richer than other speakers…)

2. See Rust
iii. Gov’t as Patron
1. When broadly subsidizing the speech of other the gov’t cannot engage in v.p. discrim

2. See Rosenberger
q. Maher v. Roe (1977) TC "Maher v. Roe (1977)" \f C \l "2"  - Conn. statute providing funding for expenses of pregnant indigent women for normal childbirth but not abortion challenged on DP&EP grounds. Court held that an indigent woman who desires an abortion suffers no disadvantage as a result of the state’s funding of childbirth. The state had the right to fund one over the other.  Not the state’s fault if it is financially problematic for her to do the abortion.
r. Harris v. McRae (1980) TC "Harris v. McRae (1980)" \f C \l "2"  – Fed statute provided medically necessary bens to indigent women, but did not provide funds to women who needed abortions even if medically necessary.  Again Court said gov’ts could choose to fund a particular activity without the other and this is not a restriction of the right.

s. Rust v. Sullivan (1991)(1143) TC "Rust v. Sullivan (1991)(1143)" \f C \l "2"  – Gov’t as Participant: Title X funding provides money to family planning clinics but says funds are not to be available for counseling of abortion as a family planning option. Statute said 1) no counseling of abort, 2) can’t promote abortion, 3) must be physically and financially separate from abort acts
i. Drs. Free expression not restricted, the regs are not v.p. discrim. When gov’t takes funds and estabs a program it can set limits on the expression (gov’t as the speaker) (different in unis.)

ii. BLACKMUN dissent – gov’t target a v.p., manipulated dr.-pat. dialogue, forcing speaker to adhere to an ideological p.o.v.

t. Rosenberger v. Rectyor and Visitors of U.Va. (1995) TC "Rosenberger v. Rectyor and Visitors of U.Va. (1995)" \f C \l "2"  – Uni funds student pubs, but not those promoting specific religious belief. Denied funds to Wide Awake Christian magazine. Subsidy program created limited public forum. Class of speakers=student organization publications.  Viewpoint discrim(strict scrutiny. Va. int=nonviolation of estab. cl. Court says no estab. violation b/c neutrality if all religions have equal access.

u. NEA v. Finley (1998) (1147) TC "NEA v. Finley (1998) (1147)" \f C \l "2"  – Government as Patron: Artists denied NEA funding despite having been recommended by an NEA panel, claimed v.p. discrim. NEA statute says the chairperson should “take into consideration general stds of deceny and respect for the diverse beliefs and values of American public.”  This language read as hortatory by the NEA and not a binding restriction.  Lower court said v.p. discrim.

i. O’CONNOR – the language was advisory, saying that this is one consideration to be given attention. Facial challenge fails because there is no showing of damage to πs.  Anytime gov’t is a patron you are dealing with content based regulation – nature of arts funding (probably same with scholarships, fellowships, etc.).  This is not indiscriminant encouragement of a diversity of views, there is a selection process based on aesthetic judgments made on an “excellence” criteria. 
1. diff. than Rosenberger where funding available to all student orgs related to university education, or cases making facilities open to the public generally. 

2. Vagueness of the std not as big a concern here as in a criminal regulatory scheme.

ii. SCALIA Concurrence – This is content based v.p. discrim, and that’s okay. Nobody’s speech is being restricted, just the gov’t is making choices about what to fund.  Would say that First Amendment has no application to funding decisions.  There are other sources of funding available, NEA not the only patron around. (But if it were? Maybe diff.?)
iii. SOUTER Dissent – This is v.p. discrimination and unconstitutional.  Sees gov’t as patron as being more like Gov’t as Regulator than gov’t as speaker.  Says the subsidy is meant to encourage a diversity of expression and Congress can’t do this in a v.p. discriminatory way.
1. (the comparison to Rosenberger isn’t compelling – this was not a widely available subsidy, seems more like Rust)

v. Legal Svcs Corp v. Velasquez (2001) (1153) TC "Legal Svcs Corp v. Velasquez (2001) (1153)" \f C \l "2"  – Congress gave money to organizations that provided legal svcs to indigent, with condition that money not be used to challenge existing welfare law. If such a challenge came up in litigation, the grantee had to bow out.  Court 5-4 per KENNEDY invalidated the law.  This is not gov’t speech, the lawyer using the funds is paid to represent the poor, not to carry a gov’t message.  Funding of pvt litigation not usual means of gov’t speech, gov’t use of a medium is informed by it accepted usage.  Also some separation of powers problems – in order to have an informed judiciary you need informed lawyers who are allowed to bring all the arguments to court.

i. SCALIA Dissent – How is this any different than Rust?

w. U.S. v. ALA (2003) (1156) TC "U.S. v. ALA (2003) (1156)" \f C \l "2"  – CIPA requires libraries getting E-rate net access to install porn filters on all computers.  Filters “may” be removed for access to bona fide research or other lawful purposes.  REHNQUIST say this not as a forum analysis case but about the library’s right to make content based selection/acquisition decisions. Dist ct. had said this was a content based restriction on forum access said that the program was not narrowly tailored because filters overblock and users may be too embarrassed to ask to have them removed. 
i. REHNQUIST rejected this and the alternative argument that the rule infringed libraries First Am rights.  The E-rate program is like the Title X funds in Rust – libraries voluntary take them along with the conditions.  Distinguished Velasquez as being about speech against the gov’t (lawyer representing the indigent) and thus any limitations on the speech were suspect – this is more like gov’t speech.  Library can still perform its research and education function without this, unlike a lawyer.
ii. KENNEDY Concurrence – if adults can get the filters taken off, then there’s no argument.  Maybe as-applied challenge later on if not working.

iii. STEVENS Dissent – if the statute straight up required all libraries to use filters it would be unconstitutional, so a denial of (essential) funding for the same purpose should be as well.  This is gov’t as regulator.  Doesn’t like that if you use the money on one PC you have to put filters on all.  Overblocking(patrons may not know they are missing anything.  No std. procedure set up for requesting unfaltering – don’t know how hard it is.

iv. SOUTER Dissent – this is substantial overblocking.  This is not acquisition: no limited shelf space, no historical support for it in library practice, and it smells like censorship. 

x. Rumsfeld TC "Rumsfeld" \f C \l "2"  v. FAIR (2006) (Supp. 144) – FAIR restricts access of military recruiters to member law schools b/c of gov’t discrimination against homosexuals. Solomon Amendment said that “access to campus” had to be given or schools lose some funding.  Law schools let military recruiters do interviews on the undergrad campus only.  DoD interpretation is that they had to be given equal access/support as any other recruiter, SCOTUS agrees with this reading and upholds statute.
i. One (rejected) argument was that access “equal to any other employer” would actually give military less access because schools would completely prohibit pvt sector employers that were discriminatory, by this std military would get zero acces…  ROBERTS says “You know what I mean!”

ii. Free Speech arguments: Congress does have the power to regulate this, under Rostker, deference is at its highest in defense issues. 1) Thi sis not compelled speech – not “live free or die” case, gov’t not telling law school what to say; 2) Not forcing law schools to host/endorse the speech – not Hurley (gay float in st. patty’s parade) – law schools can vocally make their views known; 3) Not a restriction on expressive conduct – misapplication of O’Brien – Roberts says the burden is no greater than essential if the interest would be served less effectively absent the regulation – never applies the First Amendment
iii. Free Association Arguments – This is not like BSA v. Dale, recruiters aren’t trying to be a part of the law school – aren’t forcing admission of a member or making membership less attractive.  Assn cases not on point.

IX. Commercial Speech TC "Commercial Speech" \f C \l "1"  –doesn’t fit any of the main Free Speech models.  Protection for comm’l speech is based upon its informational value –some prot’n given to truthful and nonmisleading comm’l speech, less than core speech. Although Central Hudson may have been intended to reign in comm’l speech, as time goes on it gets more and more protection. One theme is that Congress shouldn’t try to achieve regulatory purposes through policies of ignorance. See Central Hudson (BLACKMUN concurring); Coors Brewing (STEVENS, Concurring)
a. Commercial speech: “does no more than propose a comm’l trnxn” Virginia State Board of Pharm’y (BLACKMUN, J.);  or “expression related solely to the economic interests of the speaker and its audience;” Central Hudson.
i. Can’t prohibit entire category of truthful and accurate comm’l speech, but less protected than political speech.

1. can regulate false and deceptive claims and comm’l speech related to illegal activities

2. disclaimers/warnings can be req’d

3. Can require advertising text be submitted to a regulator (P.R. OK!)
b. Virginia v. Chrestensen (1942) TC "Virginia v. Chrestensen (1942)" \f C \l "2"  – Commercial speech unprotected. Guy told he couldn’t hand out advertisement fliers, then wrote a stmt on the back saying that cops were suppressing free speech.  Court saw this as cynical, although no specific stmt saying comm’l speech unprotected, that’s how it’s been read.

c. Virginia State Board of Pharm’y (1976) (1169) TC "Virginia State Board of Pharm’y (1976) (1169)" \f C \l "2"  – Court struck down prohibition on advertising prices of Rx drugs.  Comm’l speech protected.  BLACKMUN: People get important info from comm’l speech – economic info important in free mkt society.  Social and economic interest in getting it out there but not the same as core speech.  Speaker can better verify the truth and there is less likelihood of chilling because of economic incentive. 
d. Central Hudson G&E Corp. v. Pub. Svc Comm’n (1980) (1173) TC "Central Hudson G&E Corp. v. Pub. Svc Comm’n (1980) (1173)" \f C \l "2"  – During a fuel shortage the NY PSC banned advertising electrical svcs in an attempt to conserve, when shtge over they maintained the ban but allowed informational advertising to convince ppl to shift usage to times/activities in periods of less demand.  Utils could submit ad proposals to the agency for approval (Prior restraints okay in commercial speech) POWELL said prohibition more extensive than needed – PSC could req more detailed info be given when putting out ads for example.
i. The Central Hudson Test:
1. Does the commercial speech involve illegal activity?
2. Is the gov’tal interest advanced by the regulation substantial?
3. Does the regulation directly advance the asserted interest?
4. Is the reg. no more extensive than nec. to serve the int.?
ii. More pro reg than BLACKMUN who seemed to give strong protection to truthful nonmisleading comm’l speech. New def. of comm’l speech and lesser review protects net less speech protected
iii. BLACKMUN Concurrence – Gov’t should regulate energy use, not speech. Can’t promote NRG conservation through ignorance.

iv. REHNQUIST Dissent – CHG&E is a state monopoly(this is gov’t speech, should be no First Am problem here. Court engages in Lochnerism substituting their economic judgment over state’s

1. BARRON says this is prophetic: the doctrine sets aside several regs seemingly b/c majority doesn’t like regulation much.

e. Bolger v. Youngs Drug Prods (1983) (1171) TC "Bolger v. Youngs Drug Prods (1983) (1171)" \f C \l "2"  - statute prohibited mailing of unsolicited ads for contraception.  Youngs sent out ads with information about contraception. Court said not fully protected speech, but the statute was unconstitutional as applied.  Mixing political with commercial messages is still commercial speech, but these ads provided truthful nonmisleading information about a commercial area that was already protected from regulation.

f. Water Trustees TC "Water Trustees" \f C \l "2"  case – statute prohibited commercial parties on campuses on Sunday.  Substantial interest was in having an educational rather than commercial atmosphere on campus. But couldn’t you achieve that with something short of a prohibition? SCALIA said that you should interpret the fourth prong of Central Hudson, as “is it possible that the regulation is the least severe that will further the end” – is there a reasonable fit between means and ends . . . but this is a much less demanding standard.  Essentially the fourth prong was watered down.
g. Cincinnati v. Discovery Network (1993) (1171) TC "Cincinnati v. Discovery Network (1993) (1171)" \f C \l "2"  – Court invalidated a ban on comm’l newsracks that excluded those that only sold newspapers. No reasonable fit between interest in safety and aesthetics on sidewalks and the regulation, which would only remove 62 comm’l newsracks and leave 1500+ on the street.  Reinvigorating the fourth prong of Central Hudson.
ADVERTISING PROHIBITABLE TRANSACTIONS TC "ADVERTISING PROHIBITABLE TRANSACTIONS" \f C \l "2" :
h. Posadas (1986) TC "Posadas (1986)" \f C \l "2"  – P.R. law allowed some gambling in P.R. but ads couldn’t be targeted w/in P.R. itself.  REHNQUIST upholds under Central Hudson
i. Interest in restricting gambling is substantial. On Step Four, Rehnquist says that if gov’t could ban the activity outright then it’s okay to regulate commercial speech about it.  “Greater Includes the Lesser” 
1. Rehnquist was also deferential to leg. judgment on whether the means directly advanced the ends – wouldn’t say they should have considered PSAs or counter-speech or something.

2. Seems more like rationality than any sort of intermediate standard

3. Some say “G-includes-L” logic conflicts with cases like Schenk & Brandenberg which say there is at least some protection for advocacy of lawless conduct.

ii. BRENNAN (w/M&B’mun) Dissent – didn’t like giving less protection to this truthful nonmisleading speech about legal activities. Third prong of CH should require showing of how the reg will serve the interest

i. Rubin v. Coors Brewing (1995) (1185) TC "Rubin v. Coors Brewing (1995) (1185)" \f C \l "2"  – Court invalidated fed statute prohibiting displays of alcohol content on beer labels, and in ads where the state also did so, and req’d content on wine & liquor over 14%. THOMAS said it failed 3rd and 4th CH prongs. If gov’t interest was in preventing strength wars the contradictory approaches in the statute show that the structure doesn’t materially advance it.
j. 44 Liquormart v. R.I. (1996) (1186) TC "44 Liquormart v. R.I. (1996) (1186)" \f C \l "2"  – RI banned advertising liquor prices except at point of sale. Court said 21st Am (leaving liquor to the states) did not supersede 1st ma.  No majority on how 1st Am should be applied
i. STEVENS – When state regulates truthful nonmisleading msg there should be heightened review.  Rejects GiL and much of Posadas.  Skepticism about keeping ppl in the dark as a way to achieve regulatory purpose.  Complete speech bans are highly suspect. Fourth prong: state could achieve the goal in less speech restrictive manner – taxing, public education, etc. No vice exception
ii. SCALIA doesn’t like CH, but doesn’t have a better test.

iii. THOMAS says ditch CH and adopt per se rule against reg of truthful and accurate commercial speech backed up with strict scrutiny.

iv. O’CONNOR – this fails CH prong three, no need to go further.
k. Thomas Merril, Constitution and the Cathedral (pg. 1195 n.2): TC "Thomas Merril, Constitution and the Cathedral (pg. 1195 n.2):" \f C \l "2"  Taking STEVENS and THOMAS views that regulation can only be done on deceptive, misleading advertising or ads of illegal projects, this would prevent U.S. from doing what ever other country has done by regulating tobacco advertising. The only option would be to ban cigs outright or put no restrictions on.  
l. Greater N.O. B’casting Assn v. US (1999) (1192) TC "Greater N.O. B’casting Assn v. US (1999) (1192)" \f C \l "2"  – Court, per STEVENS, struck, under CH, a nationwide ban on all advertising of pvtly owned casino gambling on TV and radio. Interests in reducing social costs from gambling and assisting states in their own gambling regs may be substantial, but there were some countervailing benefits. Not clear that the regs directly furthers the goals b/c of exceptions for state casinos and gov’t encouragement of tribal casinos. Also a federalism interest. Gamblers might still gamble, advertising just diverts them to other casinos.  REHNQUIST concurs b/c regulatory structure too inconsistent.  
i. A strengthening of CH and death of Posadas?
m. U.S. v. Edge B’casting (1993) TC "U.S. v. Edge B’casting (1993)" \f C \l "2"  - Edge was a station in Elizabeth city, which sits on the N.C./VA  state line.  Licensed in N.C., which  prohibited lottery advertising on bcast, VA permitted it, audience was in VA. Advertised VA lottery on their station, however NC prohibited this.  FCC sent them a C&D order, Edge sued, saying that the statute was unconstitutional in that it said you could advertise lotteries if your state permitted lotteries, this is truthful and accurate, Va permits lottery, audience is in Va.  They lost. SCOTUS said b/c of federalism Congress had to respect NC state policy.  Interesting contrast to GNO because there the station could be heard in states where casino gambling was not permitted.

n. Lorillard Tobacco v. Reilly (2001) (1196) TC "Lorillard Tobacco v. Reilly (2001) (1196)" \f C \l "2"  – Ma. prohibited tobacco ads outdoors near parks, schools, etc. and point of sale ads five feet from ground in same radius. Regs preempted by fed law w/r/t cigs, but not smokeless and cigars.  Court applied CH. 

i. Outdoor ads: passed 3rd prong b/c would serve interest in reducing use, failed 4th prong because Mass was small state and 1000 ft radius basically covered whole state.

ii. POS ads failed 3rd & 4th – short kids could just look up!

iii. KENNEDY Concurrence – says the laws are overbroad (not usually a concern in commercial speech… should have phrased in it terms of 4th step) but doesn’t like application of 3rd prong – doesn’t like restricting truthful nonmisleading advertising

iv. THOMAS concurrence – SS for all truthful nonmisleading comm’l speech. Lots of speech may be harmful, state can’t restrict it all.

1. Barron says this would invalidate all FDA labeling or restrictions

v. Judges are getting tired of Central Hudson
o. Thompson v. Western States Medical Ctr (2002) TC "Thompson v. Western States Medical Ctr (2002)" \f C \l "2"  – Compounded drugs exempted by FDAMA from FDA approval process so longs as they are not advertised or promoted by mfrs. CH: 1) Legal; 2) Interest – preserving integrity of approval process while permitting continuation of making individual compounds; 3) [assumed away]; 4) FAIL – less restrict regs available – limit the mfr of the drugs themselves, also the reg would stop pharmcos from telling docs about the bens of the drugs ( too extensive
i. BREYER Dissent, Court doesn’t give suff. weight to the state interest – if you start advertising these drugs then docs may give them out to ppl for whom they are not right. 

1. O’CONNOR says it’s still illegal to advertise them in misleading ways and gov’t can insist on warnings, etc.

ii. BREYER Dissent cont’d, this reg doesn’t restrict self expression, nor political process, but the speech interferes with democratically derived FDA process.

p. Sherry, (1201) – Court is now comfortable with 4 steps, applying it flexibly looking at the whole picture. Really? Seems like it’s getting more formalistic and more Justices are getting tired of CH and like to overrule these regs.
X. Obscenity and Indecency TC "Obscenity and Indecency" \f C \l "1"  – Obscenity and Child Pornography are essentially unprotected categories of speech because of their absence of redeeming social value and the harms associated with them.  To identify obscenity apply Miller test: 1) Would an average person applying contemporary community stds find that the work as a whole appealed to the prurient interest; 2) does the work depict in a patently offensive way sexual conduct specifically defined by state law; 3) does it lack serious literary, artistic, political, or scientific value.  Indecency is still protected speech, but less protected in bcast, see Pacifica, than other electronic media.
a. Definitions

i. Prurient interest: ALI MPC – shameful or morbid interest in nudity, sex or excretion and in addition the material goes beyond customary limits of candor in describing such material

ii. Contemporary comm. stds now seen as the relevant community – not a national standard, determined subjectively.

b. The test binds constitutional law and fact determination together – the court must pass on constitutional facts – in these sorts of case the appellate court is not bound by the lower court findings

OBSCENITY TC "OBSCENITY" \f C \l "2" 
c. Roth v. US (1957) (1202) TC "Roth v. US (1957) (1202)" \f C \l "2"  – BRENNAN, First Am doesn’t protect all utterances, such as libel.  Mean to protect ideas of social importance. Obscenity unprotected. Some sexual content protected as long as doesn’t appeal to the p.i.  If the avg person applying contemp. Comm.. stds found that the dom. Theme of the mat’l taken as a whole appeals to p.i. then it is obscene. 

i. WARREN – test should focus on the acts of the speaker, not aud. reacts.
ii. BLACK/DOUGLAS Dissent – Speech/conduct dichotomy, this is speech so not regulable. If it was proven that the speech led to antisocial action that would be different (C&PD?), here no regulation is valid. 

d. Ginzburg v. US (1966) TC "Ginzburg v. US (1966)" \f C \l "2"  – obscenity protection may depend on the promotion of the speech or comm’l motives of the purveyor. (Pandering) Even though the books may not be obscene in and of themselves, they were marketed in such a way as to be taken into consideration.  The circumstances surrounding circulation and dissemination can be taken into consideration of whether the social importance was sufficiently redeeming.
e. Splawn (1977) (1214 n. 3) TC "Splawn (1977) (1214 n. 3)" \f C \l "2"  – this approach still available to prosecutors – court reaffirmed validity of Ginzburg, state court could validly instruct jury to consider motives of comm’l exploitation on the part of person in the chain of distribution of the material other than Δ. 

f. Ginsberg v. NY (1968) (1208) TC "Ginsberg v. NY (1968) (1208)" \f C \l "2"  – Variable Obscenity – mat’ls that would be protected in one context (e.g., as to adults) may be obscene in others (e.g., as to minors). Court upheld NY law prohibiting sale to minors of mat’l appealing to the prurient interest “w/r/t minors” and lacking in SLAPS value “w/r/t minors.”
g. Stanley v. Georgia (1969) TC "Stanley v. Georgia (1969)" \f C \l "2"  – Mere possession of obscene mat’l which an individual reads or watches in his own home not a crime.  First Am means that state can’t tell a man what he can read, watch, think in his own home. Once you get the stuff inside the house, pvcy trumps obscenity.

h. (Memoirs case TC "Memoirs case" \f C \l "2" , or Fanny Hill case) (1966) – Changed Roth test.  Plurality – Work is obscene if the dominant theme appeals to the prurient interest in sex, and if the material is patently offensive because it affronts contemporary community standards in the description or representation of sexual matters, and the material is utterly without redeeming social value.  Emphasis on lack of social value, and focus on being “patently offensive.” Leading up to Miller.

i. Miller v. Cal. (1973) (1209) TC "Miller v. Cal. (1973) (1209)" \f C \l "2"  – upheld conviction under state obscenity law of man who sent brochures out advertising illustrated sex books. Adopted three part test above.  Contemp. Comm. stds to be determined locally.  Gave examples of the sort of definitions that state laws could adopt: 1) patently offensive reps or descripts of ultimate sexual acts, normal or perverted, actual or simulated; and 2) patently offensive reps or descripts of masturbation, excretory functions, and lewd exhibition of the genitals.
i. After Miller most states either applied a savings construction or amended obscenity laws to comport with the examples given by the court.

j. Paris Adult Theatre I v. Slaton (1973) (1212) TC "Paris Adult Theatre I v. Slaton (1973) (1212)" \f C \l "2"  – same day as Miller, court upheld Ga. ruling that two adult theaters not protected.  Here Court approved an injunction against showing of films – Injunctions okay b/c issued after an adversarial proceeding and judicial determination. No expert testimony necessary.  Jury is the expert on community standards. BRENNAN Dissent: rejects Court’s obscenity law (after he created it in Roth) saying that case-by-case determination is a failure. Would limit regulation to exposure to unconsenting adults and juveniles.  Regulation of distribution, but not speech.

k. Contemp. Comm. Std. is a subjective determination of the jury. See Hamling v. U.S. (1974) (in a large federal district court the jury can determine what the local values/community standards of the entire district are); Smith v U.S. (1977) (juror’s understanding of the local standards is what is determinative, not objective community standards). But see, Jenkins v. Georgia (1974) (Court can still do a substantive constitutional review – Miller should be limited to “hardcore pornography.”)

l. SLAPS value is an objective standard. See Pope v. Ill. (1987) – the question is whether a reasonable person would find that the work had serious literary, artistic, political, or scientific value. 

m. Arcara v. Cloud Books (1986) TC "Arcara v. Cloud Books (1986)" \f C \l "2"  – NY law allows state to close premises used for prostitution and lewdness, but this one was also an adult bookstore.  NY held that this violated O’Brien by being too restrictive of speech to accomplish its purposes – the state should have just enjoined the lewdness but let them sell their books.  SCOTUS rev’d: This was a law of general applicability with an incidental burden on speech.  O’Brien test has no “relevance to a statute directed at imposing sanctions on nonexpressive activity.”
n. Procedural safeguards on censorship boards: TC "Procedural safeguards on censorship boards:" \f C \l "2"  Freedman v. Md. (1965) (1217) – (1) the board must show the film is unprotected, (2) a judicial proceeding must happen to impose final restraint on expression, (3) State must give exhibitor a process under which he either gets a license or the board goes to court to restrain.
i. All this must happen in a brief & specified period of time.
INDECENCY TC "INDECENCY" \f C \l "2"  – sexually oriented material that is not obscene is protected
o. Young v. Am. Mini Theatres (1976) (1217) TC "Young v. Am. Mini Theatres (1976) (1217)" \f C \l "2"  – STEVENS plurality upheld Det. zoning ordinances saying adult theaters can’t be w/in 1000 ft of other regulated uses (adult bookstores, bars, etc.) or 500 ft of residential district. A.T. = presented “mat’l disting’d or char’d by emphasis on matter depicting Specified Sexual Activities or Anatomical Areas.” 1) Zoning/licensing restrictions are not invalid prior restraints here, 2) Different content often gets different levels of protection – it is legit for the state to draw lines based upon content for zoning purposes to serve interest in maintaining quality of urban life, as long as they stay short of suppressing or greatly restricting access.  This content is not core First Am. “Few of us would march our sons and daughters off to war to preserve the citizen’s right to see “Specifed Sexual Activites” exhibited in the theaters of our choice.”
i. Although they are regulating content they aren’t doing it b/c of v.p. discrimination – FN 34 is birth of “2dry effects” doctrine – regulation based on content distinctions but neutral towards the idea expressed…
ii. BARRON says you could argue that this is content based and maybe viewpoint based as well—there’s a message that sexually explicit movies are desirable and that porn is good for society.  May not be a popular idea, but it is still an idea.

iii. POWELL Concurrence, agreed that reasonableness should apply to TPM/Zoning regulations, but doesn’t agree that indecency is less protected
iv. STEWARD Dissent (for four justices), First Am protects unpopular speech. TPM regs are supposed to be content neutral, this isn’t. Stevens’ march off to war stmt shows they are giving less protection, objects to moving away from the two tiered (protected/unprotected – middle grnd)

p. Renton v. Playtime Theatres (1986) (1221)(see also supra at 3) TC "Renton v. Playtime Theatres (1986) (1221)" \f C \l "2"  – Restriction on adult theaters was content neutral TPM, served substantial interest (avoiding 2dry effects), movies are allowed to be shown elsewhere so ample opps for expression maintained. 2dry FX=regulation focused on nonexpressive effect associated with the speech, not the content itself or the listeners’ reactions.  

q. City of LA v. Alameda Books (2002) (998 & 1222) (see also supra at 4) TC "City of LA v. Alameda Books (2002) (1222)" \f C \l "2"  - LA ordinance prohib’d the operation of more than one adult estab’t in the same bldg. Relied upon an old study about the harmful secondary effects used to justify an earlier version of the law.  O’CONNOR plurality says that municipality can rely on any evidence they reasonably deem relevant to estab’g the harmful 2dry effects. If plaintiffs put forth evidence suff. to dispute the p.f. showing of rationale, then the burden shifts back to the city to justify the regulation.

i. SOUTER Dissent, city should provide empirical evidence of harmful FX.  This isn’t really “content neutral,” should be a middle ground of “content correlated” regulation.  City may just be trying to drive stores out of bus.

INDECENCY IN ELECTRONIC MEDIA TC "INDECENCY IN ELECTRONIC MEDIA" \f C \l "2" :
r. FCC v. Pacifica (1978) (1224) TC "FCC v. Pacifica (1978) (1224)" \f C \l "2"  – FCC claimed power to regulate indecent bcasting, Pacifica challenged as overbroad and violative of First Amendment. STEVENS – Not overbroad b/c making individualized assessment of factual context. On First Am, every medium gets diff First Am protection, Bcast gets less b/c of (1) uniquely pervasive, (2) easy access to children.
i. Different logic in Pacifica than in previous bcast cases, this is not about scarcity but about the unique characteristics of the medium and the social impact.  Stevens isn’t saying this content could be banned entirely, instead more like a TPM, it could be channeled to times when children are not in the audience.   

ii. Court stressed the contextual analysis req’d: time of day, content of program, the medium, etc.

iii. FCC had attempted a definition of indecency: certain words depicting sexual and excretory activities in a patently offensive manner broadcast at a time when children were in the audience. Stevens mentioned it, eventually it became the official standard.

iv. BRENNAN Dissent: Court not sufficiently considering interests of the ppl who legitimately want to hear this protected speech. Ppl can turn off the radio, parents can protect kids on their own, the majority is preventing kids from receiving speech that is protected as to them.

s. Sable (1989) TC "Sable (1989)" \f C \l "2"  – Congress could not entirely ban Dial-a-Porn.  There were less restrictive means and not as pervasivene and accessibile to children as bcasting. No captive audience, could hang up, etc. Strict Scrutiny for telephony.
t. Denver Area Educational Telecom v. FCC (1996) (1229) TC "Denver Area Educational Telecom v. FCC (1996) (1229)" \f C \l "2"  – Three sections of Cable Television Consumer Protection and Competition Act of 1992 (CTCPA) challenged. §10(a) – cable operator can refuse to carry sexually indecent content on leased channels; §10(b) – requires indecency to be put on separate blocked channels with notification to operator 30 days in advance to unblock; §10(c) – FCC should authorize operators to deny carriage on PEG channels of content that is obscene, sexually explicit, or promotes unlawful conduct.  Badly fractured court upheld (a) and struck (b) & (c).
i. BREYER Plurality – did not set out specific standard of review for cable.  

1. §10(a) okay b/c gov’t has compelling interest in protecting children from exposure to patently offensive content, it’s a specialized provision that is part of complex regulatory scheme (problem of leased access wouldn’t exist but for previous legislation), similar accessibility and pervasiveness as in Pacifica, it’s permissive – didn’t require cable operators to ban the mat’l but gave them the option. Not vague b/c FCC had given clarification in regs that applied Miller style modifiers to the terms except that it did not need to be lacking SLAPS value or nonprurient purpose.

2. §10(b) bad b/c too restrictive (lots of req’s like written notice, 30 days, etc.) and not narrowly tailored (V-chip could handle this in a less restrictive way)

3. §10(c) struck b/c didn’t show there was any problem here that would justify the restriction. Not necessary or narrowly tailored to protecting children
ii. Breyer applies a sort of balancing approach to make sure that the reg addresses an important problem without imposing unnecessarily great restriction on spch.  Upshot: Indecency gets more protection on public access than on leased access. Strict Scrutiny was not applied to cable.
u. U.S. v. Playboy Entertainment Group (2000) (1233) TC "U.S. v. Playboy Entertainment Group (2000) (1233)" \f C \l "2"  – KENNEDY, for Court, applied strict scrutiny to cable for the “signal bleed” provision of the 96 Act, which required sexually explicit channels either to be fully scrambled or only carried in times when children not likely in audience.  This content based reg failed because the gov’t failed to show it was the least restrictive means. The law also provided for viewer initiated blocking on an individual basis. 
i. A key diff b/w cable and bcast for Kennedy was ability to block – if perfect TV blocking was widely available would that mandate SS for bcast regulation as well? V-Chip? BREYER didn’t like SS being the standard here, he liked his balancing approach.  Dissented

v. Reno v. ACLU (1997) TC "Reno v. ACLU (1997)" \f C \l "2"  – applied strict scrutiny to the CDA, a content based restriction on the Internet. No scarcity, not invasive, etc. Full First Am protection. The statute burdened too much speech that was not obscene – less restrictive means were available through filters, too much speech was restricted from adults.
i. So, Telephony, Cable, and Internet all get strict scrutiny for content based regulations.  Bcast may still be governed by Pacifica which gave more deference to the regulator and looked more at the value and context of the speech at issue.
CHILD PORNOGRAPHY TC "CHILD PORNOGRAPHY" \f C \l "2" 
w. NY v. Ferber (1982) (1248) TC "NY v. Ferber (1982) (1248)" \f C \l "2"  – Child porn is not protected speech. Court abandons Miller and says that because of the low social value and high harm to children, this speech is unprotected.  Despite some legit displays of naked children possibly being restricted (like in medical texts) this law was not substantially overbroad.
i. Barron says this is a misapplication of Broadrick, which estab’d a sliding scale – the closer you were to speech the stronger the overbreadth protection (no need for substantiality), here Δ distrib’d films, pure speech?

x. Osborne v. Ohio (1990) (125) TC "Osborne v. Ohio (1990) (125)" \f C \l "2"  – Court upheld OH law prohibiting possession of pics of naked kids with limited SLAPS value and written parental consent exceptions.  Stanley (no punish for thoughts/pvcy in home) did not apply because this wasn’t punishing the thoughts this was about protecting the children.  

i. Court in both Ferber and Osborne talked about state’s compelling interest, but strange because didn’t actually apply strict scrutiny.  What gives?

y. Ashcroft v. Free Speech Coalition (2002) TC "Ashcroft v. Free Speech Coalition (2002)" \f C \l "2"  – Child Porn Preven Act (CPPA) prohibited virtual child porn (with no kids).  Court struck the statute, it didn’t have the link b/w prohibs and comm. stds. req’d by Miller. It wasn’t Ferber because that was about the harms caused by production of the mat’l, and that case even said virtual porn was okay.  Can’t ban protected speech to stop unprotected. Tendency of speech to encourage unlawful acts was not proven, and even so not sufficient to justify the ban on otherwise protected speech. 
FEMALE PORNOGRAPHY TC "FEMALE PORNOGRAPHY" \f C \l "2"  – some have argued that pornography that is degrading to women/depicts them as enjoying physical pain or submission should be banned because of its dehumanizing aspect.  The SCOCanada agreed in Regina v. Butler.  IMHO this is v.p. discrim we shouldn’t punish people for thoughts, if women are actually being physically abused we have other laws to address those problems.  Impossible line drawing.  What about S&M ppl who actually do enjoy being submissive or abused?

XI. Freedom of the Press TC "Freedom of the Press" \f C \l "1"  – Questions here are both (1) what access to information, both public and confidential should the media enjoy; and (2) What access to the media should individuals enjoy

JOURNALIST PRIVILEGE TC "JOURNALIST PRIVILEGE" \f C \l "2"  – There is no absolute right of a journalist to keep sources confidential, although some lower courts have applied a qualified privilege in civil cases.
a. Branzburg v. Hayes (1972) TC "Branzburg v. Hayes (1972)" \f C \l "2"  – Court rejected a privilege of nondisclosure of confidential sources in Grand Jury proceedings (criminal context).  Laws of general applicability apply to the press and the public. Press has right to speak to confidential sources but this bkgnd rule applies.  WHITE Plurality: No new priv., criminal GJ needs every person’s evidence. 
i. POWELL Concurrence (influential) – calls for a balancing test, if j’ist asked questions not in GF the court may protect on a motion to quash and with appropriate protective order.  Balance freedom of press w/ obligation to give testimony in criminal context on a case-by-case determination. Is there Bad Faith?
ii. STEWART Dissent (for 3) – there is a qualified privilege unless (1) a showing of probably cause to believe the reporter has relevant evidence, (2) No alternative means for LE to get the info, (3) Gov’t has a compelling and overriding interest in securing the info.
iii. DOUGLAS Dissent: Absolute priv for j’ists to refuse to divulge
iv. 5 justices supported some sort of protection for confidentiality. At one point like 7 circuits used P + S to give some priv in civil proceedings
b. In re Grand Jury subpoena of Judith Miller (D.C. Cir. 2005) TC "In re Grand Jury subpoena of Judith Miller (D.C. Cir. 2005)" \f C \l "2"  - Miller refused to give up her source to a GJ in the Plame case.  Court said that she had no privilege.    Attys for Miller argue that because Branzburg was a plurality decision you should take the narrowest construction of justice powell and white’s opinions so there is some privilege.  The Court said that there was a majority, Powell did not dispute it and he did join it. (Would it be diff. if he ref’d to join the majority opinion and concurred separately on the judgment?)  Didn’t reach civil question.
c. BARRON doesn’t like federal statutory approaches to j’ist privilege b/c of the question of defining the press. Would it require some sort of licensing?
d. Cohen v. Cowles Media TC "Cohen v. Cowles Media" \f C \l "2"  – Republican operative told reporters on condition of confidentiality about an arrest record of a dem candidate.  Editors didn’t run with the story because the arrests were minor, but thought the dirty politics was newsworth and pub’d Cohen’s name.  He got fired, sued for breach on promissory estoppel.  Papers relied on Florida Star (protected for pub’g name of rape victim because truthful info, although only discovered b/c of LE error).  Court was upset that paper did not publish that a confid. agmt was being violated. WHITE: Here the generally applicable state law of Promissory Estoppel applies to the papers.
i. BARRON thinks the rationale should have been about info flow meriting protection and nondisclosure should have been upheld for First Am reasons, not just Promissory Estoppel
NEWSGATHERING TC "NEWSGATHERING" \f C \l "2"  – Does the press have a right of access to gov’t institutions, agency reports, or courtroom proceedings?
e. Gannett v. DePasquale (1979) TC "Gannett v. DePasquale (1979)" \f C \l "2"  – Court rejected 5-4 that there was a right of public access to pre-trial evidentiary hearing implied in the 6th amendment right to a public trial.  6th was for benefit of Δ and not press/public, pretrial hearing here was close by agmt of both parties.  
f. Richmond Newspapers v. Virginia (1980) TC "Richmond Newspapers v. Virginia (1980)" \f C \l "2"  – Freedom of speech should imply a freedom to listen. Right to attend criminal trials is implicit in the First Amendment. History of openness at criminal trials, this was a traditional form of public recreation.  Today media are surrogates for the public, helps instill confidence in the justice system. Presumption of openness:

i. Presumption can be overcome by overriding 6th Amendment Concerns, parties can present such a justification, but they can often be dealt w/ by other means (sequestering jurors, gag orders on parties, venue change etc.)
1. Before trial is closed there may need to be specific finding. Court should explore other avenues before closing. 
ii. REHNQUIST Dissent – Absent an explicit constitutional guarantee the court goes too far, this should be up to the judge’s discretion in all cases.
g. Gannett and Richmond together demonstrate less openness in pretrial hearings. Lots of jdxns have prelim hearings to determine whether there is probably cause to justify prosecution.  Δ was often afraid press would run with the probable cause story and create impression of guilt, despite the much lower burden at this stage.
h. Globe Newspaper Co. v. Superior Ct. (1982) TC "Globe Newspaper Co. v. Superior Ct. (1982)" \f C \l "2"  – Pursuant to statute MA judge excluded press from courtroom in rape trial involving female minor.  BRENNAN: The blanket prohibition was offensive to First Am, encouraging victims to come forward was not sufficient justification. Where state denies access strict scrutiny applies. (probably could have tried other things, like gag orders, recorded testimony, etc.)
i. Press-Enterprise v. Riverside County (1984) (P-E I) TC "Press-Enterprise v. Riverside County (1984) (P-E I)" \f C \l "2"  – Trial judge closed vior-dire to press and public w/o finding as to why or discussion of alternatives. Court acceded to press demands for a transcript.  Selection of jurors fell on the Richmond side rather than Gannett.  Maybe diff. if TJ made spec. findings?
j. Press-Enterprise v. Riverside Cty. (1986) (P-E II) TC "Press-Enterprise v. Riverside Cty. (1986) (P-E II)" \f C \l "2"  – Court held that a qualified First Am right of access to crim procs. applied to prelim hear’gs as conducted in Cal. Statute attached a qualified access right to pretrial proceedings unless closure is necessary to protect Δ’s right to fair trial. BURGER said pretrial proceeding only closed if specific findings made that (1) substantial probability that Δ’s right to fair trial will be prejudiced by the publicity, and (2) reasonable alternatives can’t protect Δ. 
i. In determining whether openness applies to a proceeding the Court has applied a two pronged test:

1. Has the place and process historically been open to the press and general public

a. In P-E II the court focused this on California specifically as opposed to the nation like in Gannett. 
2. Does public access play a significant positive role in the functioning of the particular process

a. In P-E II they said that preliminary hearings are sufficiently like trials that access was necessary – part of the trial
3. Gannett was not explicitly overruled

k. The path of the law seems to be towards more openness and access, although not absolute: e.g., in sex crimes trials now they often take video examination of the witness instead of closing the trial
ACCESS TO THE MEDIA TC "ACCESS TO THE MEDIA" \f C \l "2"  – should there be a Constitutional right of access to the media? Political economic concerns that the concentration of power in wealthy conglomerates creates a quasi-oligopoly wherein nonmajoritarian voices and views will not be expressed.

l. Barron, Access to the Press TC "Barron, Access to the Press" \f C \l "2" , Once ideas secure entry into the mktplace existing First Am law protects them pretty well, but what if the media create their own barriers to entry.  Should there be an affirmative right of access to the media found within the First Amendment? Three inconsistencies in the current system:
i. Bcast law gave inds some access, but no such rules in print media
1. still true w/r/t equal time laws in electronic media, but no corollary in the print
ii. First Am law directed only at protection of speech after in the mktplace, but indifferent beforehand
iii. First Am law is very sensitive to gov’t restraints on expression but pretty indifferent to media/pvt restraints
iv. Article caught fire right away.  Most media were against it, NYT columnist said it would be impossible to draft a constitutional access law, Ben Bagdikian lampooned it.
1. Barron said he wasn’t advocating any particular legislation, just arguing that it would be permissible under the First Amendment.
m. Competing First Amendment Rights: Barron thinks some of these cases should be seen in the context of competing First Am rights, the right of editorial discretion vs. the right of access.  
n. Red Lion Bcasting v. FCC (1969) (1296) TC "Red Lion Bcasting v. FCC (1969) (1296)" \f C \l "2"  – Court upheld the FCC Fairness Doctrine and Personal Attack Rules.  FD required balance in presentation of important issues. PA rule allowed for individuals and groups to respons to personal attacks on the same station.  Court said that these were consistent with the First Am and in furtherance of its principles.  Important issues to the court: Spectrum Scarcity & Gov’t was already licensing bcasters.  If licensing was appropriate, it was also okay for the gov’t to put certain req’s and fiduciary duties on bcasters.  “It is the right of the viewers and listeners, not the right of the broadcasters, which is paramount.” Court was concerned about monopolization which could lead to private censorship. 
o. CBS v. DNC (1973) (1298) – BURGER, a bcaster fulfilling his obligations under the fairness doctrine is not required to accept editorial advertisments.  DNC wanted to air antiwar ads, CBS refused.  “Editing is what editors are for.” Basically court said that editorial rights are protected by First Amendment, not access rights. A bcaster will be answerable to the mktplace if he fails in this duty.
i. BRENNAN in dissent said that gov’t reg of bcasters intertwined pvt bcasters with public First Am duties. J’ist discretion would lead to censorship of ideas the editors did not agree with. Cited Barron.
p. Miami Herald v. Tornillo (1974) (1302) TC "Miami Herald v. Tornillo (1974) (1302)" \f C \l "2"  – Tornillo was head of a Fla. Teachers’ Union who led a strike, contrary to state law.  Later rant for state legislature.  MH published attack editorials, Tornillo wanted a printed reply.  When MH refused he brought suit under a state right of reply law.  Trial judge dismissed the case immediately.  
i. Fla held 6-1 that the law implemented the First Amendment.  First Am did not create a privileged class that could deny Freedom of Expression to the public.  (Savings construction: Statute applied only to editorials and limited to civil remedies – MH could just pay if they didn’t want to print the reply).  Court felt that CBS was limited to bcasting and didn’t apply to their state law.  In CBS the claimants wanted the Court to recognize a new right of access implicit in the First Amendment, in Tornillo the law already existed.
ii. SCOTUS took the case.  Politically charged climate: just before oral argument Nixon came out in favor of a right of reply – great ally during the midst of Watergate scandal… Court held the law violated the First Amendment, but wasn’t too excited about it. 
1. BURGER opinion detailed the worrisome economic and power concentration of the media system. However a right of reply law would require gov’t coercion and would conflict with the editorial discretion of the press. Court would not compel “editors or publishers to publish that which reason tells them should not be published.”  Press responsibility not mandated by the Constitution.
2. Also concerns about chilling effect – compulsory replies are a form of penalty on speech by taking away scarce print space ( newspapers may choose to eschew controversial coverage
a. Watergate timing may have had a lot to do with it, press was looking pretty good right then as watchdogs go.
iii. Effects of Tornillo – 
1. Increased responsibility of press? Ombudsmen, papers checking with subjects of editorials, Op-ed pages publish competing views
2. Some states have enacted right of retraction laws – if a paper retracts a misstatement t can mitigate assessment of pun. dmgs.
a. Diff that a right of reply b/c here the paper writes the retraction, more control
iv. If the point was to say that media owners’ rights were to always supersede consumers, Tornillo would have been the place to say it, instead they never even touched Red Lion. 
q. Tornillo and Red Lion used as shorthand for the diff levels of review applied to print v. bcast although that was not really the point
r. CBS v. FCC (1981) (1301) TC "CBS v. FCC (1981) (1301)" \f C \l "2"  – Court upheld provision in Comm. Act saying that federal political cands have a right of reasonable access to broadcast media – they have some right to buy time. Used to some extent to effectuate the policy of Equal Time – basically a bcaster couldn’t opt out of all political cvg.  Court distinguished this from Tornillo, which involved a general right of reply.  This limited right of reply didn’t violate the First Amendment – repeated Red Lion statement that it is the right of viewers that is paramount.  This rule enhanced free expression giving citizens more information
s. FCC v. League of Women Voters (1984) (1302) TC "FCC v. League of Women Voters (1984) (1302)" \f C \l "2"  – BRENNAN struck down a fed law barring noncommercial ed bcasting stations getting CPB grants from editorializing.  The ban was more than necessary to protect against gov’t interference in the news, or creating a state run propaganda svc.  This was a Content Control, but b/c of diff. std for bcasting, Court applied intermediate scrutiny, holding the interests sufficiently substantial and not sufficiently narrowly served. 
i. Does this raise the bar for content controls on bcast?
XII. The Right of Non-Association and Compelled Speech TC "The Right of Non-Association and Compelled Speech" \f C \l "1" 
NON-ASSOCATION/FREEDOM OF EXPRESSIVE ASSOCIATION TC "NON-ASSOCATION/FREEDOM OF EXPRESSIVE ASSOCIATION" \f C \l "2"  – a law that compels the admission of unwanted members or makes membership in an association less attractive will be subjected to a compelling interest test if it places a substantial burden upon the right to expressive association.  Look to purposes, activities, values of the group. Since BSA this inquiry is somewhat deferential to the group’s stated values.
a. BSA v. Dale (2000) (1339) TC "BSA v. Dale (2000) (1339)" \f C \l "2"  – BSA refocation of asst scoutmaster membership because he was gay upheld, 5-4 per REHNQUIST.  NJ Public Accomodation statute prohibited discrimination on basis of sexual orientation.  BSA claimed this infringed on their right of expressive association.  Freedom to associate ( freedom not to associate.  Forced inclusion of an unwanted person whose presence significantly affects the group’s ability to advocate their viewpoint is a violation of First Am, justifiable only by a compelling interest that could not be achieved through means significantly less restrictive.  A group must engage in a form of expression, but the Court gave deference to the group’s assertion about what its asserted values were and what would constitute a violation.  Relied on Hurley. Distinguished Jaycees and Rotary b/c there the group’s expressive activities (charity projects, etc.) were not inconsistent with female membership, but here BSA’s mission of instilling “morally straight” and “clean” values were inconsistent with admitting gays.  Admission of gay scoutmaster would be seen as forcing them to express a position of accepting homosexual lifestyle.
i. STEVENS dissent – BSA didn’t actually have a public position on homosexuality.  Court abdicated its duty to really look at the “constitutional facts” to determine whether the admission would conflict with their expressive activity.  Jaycees and Rotary should be controlling here. Simply having a discriminatory membership policy is not sufficient to make an association claim. Couldn’t presume that a gay scoutmaster would advocate homosexuality any more than a conservative or religious scoutmaster would advocate their views, also against Scout policy. 

b. Roberts v. Jaycees, Rotary Club, and NY State Club Ass’n TC "Roberts v. Jaycees, Rotary Club, and NY State Club Ass’n" \f C \l "2"  all involved association claims against antidiscrimination laws by male only organizations.  In each case the Court looked at the actual mission, values, and forms of expression of the organizations as well as their actual practices and found that admitting women would not conflict with them.  Orgs can exclude people whose admission would directly conflict with their mission –a religious or political group wouldn’t have to admit a vocal critic against their side.  But if they generally accept people without looking into their background or based upon other factors and their advocacy would not be substantially burdened the claim will generally fail.  
c. Hurley v. Irish-Am Gay, Lesbian, and Bi Group (1995) (1362) TC "Hurley v. Irish-Am Gay, Lesbian, and Bi Group (1995) (1362)" \f C \l "2"  – St. Patrick’s day organizers were not required by state public accommodations law to allow a gay right’s group to march in their parade under gay rights banner.  Couldn’t necessarily just deny all gay people, but they weren’t required to let the gay group participate.  Parades are inherently expressive, marching with a banner saying “Irish Gays” expresses both that gay Irish exist and that this is okay, and observers would reasonably believe that these messages were being expressed by the parade promoters.  The law violated orgs’ right to expressive association

COMPELLED SPEECH TC "COMPELLED SPEECH" \f C \l "2" 
d. Abood v. Detroit Bd. of Ed. (1977) (1363) TC "Abood v. Detroit Bd. of Ed. (1977) (1363)" \f C \l "2"  – Nonunion workers in a union shop who were compelled to pay dues objected to their use for political and ideological advocacy.  Held: While the legislative assessment that these individuals should still pay dues to be used for collective bargaining, grievance resolution, etc. was legit – because they enjoyed the benefits of these efforts – these dues could not be used for ideological activities with which the individuals did not agree.  Can’t condition employment on requirement that a nonunion member give money to support political positions they oppose
e. Keller v. State Bar (1990) (1364) TC "Keller v. State Bar (1990) (1364)" \f C \l "2"  – An “integrated bar” can’t use dues of its members to finance political and ideological activities with which members disagreed. State Bar argued they were like a gov’t agency and thus this was gov’t speech due different analysis than the union in Abood, and they were justified in taking a reasonable position even if not every agreed.  Court said the proper analogy was to a union and not an agency, money comes from dues not appropriations, power is limited, etc.  Compulsory dues for unions and integrated bars can only be used for activities that are germane to the purps of the organization.
f. Davenport v. Washington Ed. Ass’n (2007) (S. 159) TC "Davenport v. Washington Ed. Ass’n (2007) (S. 159)" \f C \l "2"  – State can require public sector unions to get affirmative authorization from nonmembers before spending agency fees for election-related purposes. Under the state law it wasn’t sufficient that the union sent out a notice giving nonmembers the right to refuse, they needed affirmative acceptance – a presumption of rejection.  SCALIA said that while courts should not generally make this presumption, it was legitimate for the legislature/voters to put this condition upon the collection of dues from nonmembers.  They could have said nonmembers need pay no dues, so they can definitely do this lesser sort of regulation. BSA was not on point, this wasn’t an expressive association case b/c the state law didn’t compel acceptance of unwanted members or make union membership less attractive.
g. Bd. of Regents of U of Wisc. v. Southworth (2000) (1365) TC "Bd. of Regents of U of Wisc. v. Southworth (2000) (1365)" \f C \l "2"  – Students sued uni b/c student activities fee was used to fund organization opposed by some students. Held: University not bound by the germane rule, because mission of uni is promoting of “whole universe” of expressive activity, so the general subsidy can be given to expression as long as it is done viewpoint neutrally.
h. Wooley v. Maynard (1978) (1365) TC "Wooley v. Maynard (1978) (1365)" \f C \l "2"  – JW didn’t want “Live Free or Die” on their NH license plate.  Fined for covering it up, brought § 1983 action.  State said it had interests in (1) facilitating identification of vehicles, and (2) promoting appreciation of history, individualism, and state pride. Court said these weren’t sufficiently compelling, NH license plates had distinctive letter/number combos, and the second view was not ideologically neutral. 

i. Glickman v. Wileman Bros. & Elliott (1997) (1366) TC "Glickman v. Wileman Bros. & Elliott (1997) (1366)" \f C \l "2"  - Court rejected a challenge to Sec.Ag. mkting orders that assessed fruit growers for the cost of generic advertising of their products.  Growers said they disagreed with some of the content and that it was compelled speech.  STEVENS for Court said: 1) orders don’t stop the growers from communicating any message, 2) don’t compel anyone to engage in any actual or symbolic speech, 3) don’t compel the producers to endorce or to finance any political or ideological views.  Felt it was fair to assume that the growers were all in agreement with the central message of the speech.  Court treated this as economic reg, not speech.  SOUTER Dissent: comm’l speech protected by First Am regardless of disagreement – this is a coerced subsidy
j. US v. United Foods (2001) (1366) TC "US v. United Foods (2001) (1366)" \f C \l "2"  - Court distinguished Glickman, upheld challenge to assessment as part of a Mushroom promotion.  United Foods didn’t want to be grouped in with the other mushroom growers b/c they felt their mush was the best mush and the ads implied that all mush was created equal. Court bought it. Said Glickman involved a restriction that was ancillary to a broader program about marketing, this program is just about advertising and the funds collected go primarily to generic ads. Mush producers not forced to associate

i. THOMAS concurrence – Reg that compels funds for ads should get SS.

ii. BREYER Dissent – Glickman should control, this is an economic policy regulation, not about speech.  Abood not on point because this isn’t political activities that would conflict with freedom of belief

k. Johanns v. Livestock Marketing Assn (2005) (1367) TC "Johanns v. Livestock Marketing Assn (2005) (1367)" \f C \l "2"  – Assn challenged mandatory contribution by beef producers to communications by public board.  Challenge failed because this was compelled support of gov’t speech, which all taxpayers must do.  Distinction b/w compelled contribs to gov’t sppech v. pvt. speech.
CHAPTER 9: FREEDOM OF RELIGION TC "CHAPTER 9: FREEDOM OF RELIGION" \f C \l "1" 
XIII. The Establishment Clause TC "The Establishment Clause" \f C \l "1"  – Congress shall make no law respecting the establishment of religion.  Some say it was a federalist principle (left it to the states). THOMAS says all it means is that you can’t have a nat’l religion.  Madison said it was to encourage multiplicity of sects. Separationists say there should be strict separation, either state will corrupt religiont (Roger Williams) or religion would corrupt the state (Jefferson).  Accomodationists are more willing to accept the state providing support to inds/groups for relig. purps. in neutral & noncoercive ways.
a. Everson v. Bd. of Ed. (1947) (1370) – NJ statute reimbursing transport to pvt schools was not an Estab. violation.  Court did incorporate Estab. into 14th Am and articulated a separationist rationale.  “Neither [state nor fed] can pass laws which aid one religion, aid all religions, or prefer one religion over another. . . . No tax in any amount large or small, can be levied to support any religious activities or institutions . . . .” This was a neutral statute of general applicability, like police or fire protection, giving this money to religious schools isn’t an Establishment issue.  The money is going to reimburse parents for transport.

PUBLIC AID TO RELIGIOUS SCHOOLS TC "PUBLIC AID TO RELIGIOUS SCHOOLS" \f C \l "2" 
Factors TC "Factors" \f C \l "2"  in Establishment Clause Litigation

1. Is Aid directed at Elementary or Secondary Schools, or at colleges and unis?

a. more likely to find Establishment violation to elementary and secondary schools, cases said that pervasive religiosity of religious schools creates a potential for advancing religion that approaches a finding of establishment

2. Is Program a continuing one of aid?

a. More continuing aid cuts towards entanglement and thus establishment

3. Who is the recipient of aid?

a. Parent or child vs. parochial school itself

4. Must aid be across the board?

5. Is the place where aid occurs important?

a. Released time for kids to go to religious instruction out of school was upheld, Zorach v. Clauson, but the same conducted in the public school struck, McCollum v. Bd. of Ed.  Thus religious activity on pub. Prop more likely a violation.
6. Does the form of the aid matter?

Nonideological bens more likely upheld: bus/books better than paying religious teachers

b. Lemon TC "Lemon" \f C \l "2"  v. Kurtzman (1971) (1374) - States gave aid to pvt schools for teacher salaries and school supplies provided that it couldn’t be used for religious subjects.  Court struck it down under three factor test: (1) does the reg have a secular purpose, (2) is the primary effect of the regulation the advancement or imposition of religion, (3) does it foster an excessive entanglement of religion.  They said this fostered entanglement, requires constant monitoring of religious institutions and subjects.

c. Mueller v. Allen (1983) (1375) TC "Mueller v. Allen (1983) (1375)" \f C \l "2"  – MN deduction for parent’s taxes for school expenses including tuition for all pvt schools. Sustained under Lemon test: (1) sec purps: promoting education, supporting schools; (2) no neg prim effect: part of a broad system of tax deductions, across the board (“a program that neutrally provides state assistance to a broad spectrum of citizens is not readily subject to challenge under Estab Cl.”), also goes directly to parents.
d. Witters v. Washington Dep’t of Svcs for Blind (1986) (1376) TC "Witters v. Washington Dep’t of Svcs for Blind (1986) (1376)" \f C \l "2"  – gov’t grant to blind students for job training or college tuition that could be used for religious schools upheld. Aid went to student directly. Aid to religion resulted from “the genuinely independent and pvt choices of aid recips. [T]he decision to support religious education is made by the individual and not by the State.” Gov’t not involved.

e. Agostini v. Felton (1997) (1376) TC "Agostini v. Felton (1997) (1376)" \f C \l "2"  – Previous cases (Aguilar & Ball) held that NY could not send public school teachers into relig schools to do remedial ed. because it was presumed that religious indoctrination would occur – symbolic union b/w church and state.  Overruled! Also, Witters shows that not all aid that goes to the education function of relig schools is invalid.  Court said it was still using Lemon, but that it reinterpreted what constituted primary effect of advancement of religion and excessive entanglement.  Held: supplement remedial instruction to children on a neutral basis not invalid under Estab Cl when done on premises of sectarian school by gov’t employees when proper safeguards in place.  Title I funds req’d that the money be used only for the disadvantaged students, that the public school program retain control over the funds and all mat’ls, that public school teachers do the teaching, that it be secular, and that it be only supplemental.  
i. O’CONNOR’S approach seems more like an endorsement test. Purpose and Effect steps of Lemon being satisfied by neutrality/nonendorsement.
f. Mitchell v. Helms (2000) (1381) TC "Mitchell v. Helms (2000) (1381)" \f C \l "2"  – Upheld fed law gave $ to state edu’l agencies which lend mat’ls and equipment like tech and media to public and pvt schools for secular, neutral, nonideological programs.  Amt of disbursements proportional to enrollment. In Jefferson Parish, La. most funds went to relig. pvt. schools. 
i. THOMAS Plurality said Agostini merged steps 2 & 3 of Lemon to mean that a program has impermissible effect if it results in indoctrination, defines recips by ref to religion, or creates excessive entangle.  Plurality essentially made neutrality the sole issue.  Here because every school was eligible and the amts were related to pvt choice (how many ppl signed up for a school) the regulation was upheld. Plurality doesn’t care if the aid gets redirected to a religious purpose as long as there is no appearance of gov’t indoctrination.
1. Overruled Wolman and Meek which had invalidated programs of mat’l loans and field trip transport b/c couldn’t tell what aspect of the school was being aided or if used for relig purps

ii.  O’CONNOR (w/Brey) Concurrence – thinks neutrality is important but not the sole criteria.  Also thinks that actual diversion of funds to religious purpose is impermissible. Concurs because this program is okay.
iii. SOUTER (w/ St&Gin) Dissent – liked Wolman and Meeks
iv. Upshot: More direct aid to relig schools seemed acceptable if done neutrally and through pvt choice, but 5 justices felt that actual diversion of resources to religious programs would violate Estab Cl.
g. Zelman v. Simmons-Harris (School Vouchers) (2002) (1384) TC "Zelman v. Simmons-Harris (School Vouchers) (2002) (1384)" \f C \l "2"  – REHNQUIST Ohio school voucher program upheld.  Program provided vouchers to pay tuition for participating public schools, or special tutoring in public schools.  Secular purpose of promoting education.  Effect was ok b/c it was neutral and any benefit to religion came from individual choice. O’CONNOR Concurrence clarifies that you have to consider all ed opps and more state money was going to pub than pvt schools.  STEVENS Dissent – point is that gov’t $ going for religious indoctrination.  SOUTER Dissent - $ go to indoctrination. Court reduces Estab to neutrality and choice, but not really neutral b/c more money in vouchers than in the tutor program and fact that 96% of recips go to relig school shows that choice is not real. BREYER – This will foster religious conflict b/c some relig groups won’t participate b/c too small for a school, won’t teach nonbelievers,  or won’t take state aid. Prefers some religions over others.
RELIGION TC "RELIGION IN PUBLIC SCHOOLS" \f C \l "2"  IN PUBLIC SCHOOLS
h. Engal v. Vitale (1962) TC "Engal v. Vitale (1962)" \f C \l "2"  – SCOTUS said that state composed prayer in school was unconstitutional  State has no business writing prayer.

i. Murray v. Curlett (1963) TC "Murray v. Curlett (1963)" \f C \l "2"  – Pa. law req’d 10 Bible verses read each day in school and kids could be excused by daily parental request. Baltimore said a bible vers or lord’s prayer each day.  Argument was that this effectuated the Free Exercise rights of the majority.  Court said FE not an excuse to oppress the minority.

j. Edwards v. Aguillard (1987) TC "Edwards v. Aguillard (1987)" \f C \l "2"  – Court struck down law that said creationism must be taught if evolution is taught.  Primary purpose was to endorse a particular religious doctrine.  SCALIA Dissent said that you should not probe for subjective purpose of the law, but take the objective/stated purpose – here academic freedom. Rejects the continuing use of Lemon.
k. Marsh v. Chambers (1983) TC "Marsh v. Chambers (1983)" \f C \l "2"  – Opening prayer at legislative section had ceremonial and historical purpose, not religious.  Upheld.

l. Lee v. Weisman (1992) TC "Lee v. Weisman (1992)" \f C \l "2"  – Court, per KENNEDY, rejected Providence policy of prayer at graduation.  Constituted a state sponsored religious exercise. Distinct from Marsh because those were adults with less pressure to participate/could leave if they wanted.  This ceremony places public pressure and peer pressure on students to stand as a group or maintain respectful silence ( coercion.
i. BLACKMUN (Ste/O’C) – Concur but on endorsement grounds.

ii. SOUTER – Concurrence, Coercion not an essential factor, tho relevant

iii. SCALIA (R,W,T) Dissent, The coercion the estab cl is concerned with is forcing people to pay for religion or to live according to religious orthodoxy. This isn’t like school prayer where it was regular indoctrination in the classroom, this is a one time thing with family present. Lemon should be replaced, but not by this.
m. Michael Paulse, Lemon is Dead (1993) – claimed that Court in Lee adopted coercion as a replacement for Lemon - Government may not, through direct legal sanction (or threat thereof) or as a condition of some other right, benefit, or privilege, require individuals to engage in acts of religious exercise, worship, expression or affirmation
i. Barron says that just b/c they use a test once doesn’t mean they are going to stick with that in a different factual circumstance.

n. Santa Fe Independent School Dist v. Doe (2000) TC "Santa Fe Independent School Dist v. Doe (2000)" \f C \l "2"  – Held, STEVENS, student led/student initiated prayers over PA at HS football games violated Estab Cl.  Students voted by majority to have the prayer and upon a student to deliver it. This was not pvt speech, and thus Lee did apply.  It was authorized gov’t policy on school property at school sponsored event.  Elections placed minority views at mercy of majority.  Despite less direct school involvement than in Weisman, the invocation had the imprint of the state on it.  The school policy had the purpose of providing for a religious message.  Attendance at the games is not voluntary for players, band, and cheerleaders, who receive class credit for attendance. Court looked hard at the purported secular purpose and found it didn’t hold up.  
i. REHNQUIST (Sc,T) Dissent, facial challenge should be rejected because the policy has not been put in place, no prayers have been given under it.  Furthermore this is pvt speech protected by free speech and free exercise.
ii. UPSHOT: coercion is still an important factor, as is Lemon, as is endorsement, so have fun with that.
GOV’T ACKNOWLEDGMENT OF RELIGION TC "GOV’T ACKNOWLEDGMENT OF RELIGION" \f C \l "2" 
o. Larson v. Valente (1982) (1409) TC "Larson v. Valente (1982) (1409)" \f C \l "2"  – MN law req’d disclosures from relig orgs soliciting more than 50% of their funds from nonmembers (think Hare Krishna), struck, per BRENNAN b/c it preferred some religs over others.  Applied strict scrutiny. Law was not narrowly tailored to protecting from abusive practices.
p. Bowen v. Kendrick (1987) (1410) TC "Bowen v. Kendrick (1987) (1410)" \f C \l "2"  – Adolescent Family Life Act provided funds for svcs and research in teen sex & pregnancy.  Act specific mentioned how some religious groups can help, some money went to religious groups.  Act upheld.  Act had a secular purpose, grants went out to a variety of qualified organizations fact that many were religious didn’t give it a religious effect. Grants not presumptively used for religious activities
i. BLACKMUN Dissent, this act gives religious groups money to be used in pedagogy and counseling with no restraints on sectarianism.
q. Lynch v. Donnelly (1984) (1410) TC "Lynch v. Donnelly (1984) (1410)" \f C \l "2"  – Pawtucket, RI had a nativity scene along with various secular holiday symbols in a display erected by the city in a park owned by a non-profit group.  BURGER upheld the display.  Constitution doesn’t require strict separation, but actually affirmatively mandates accommodation of religion. Accomodationism. Court applied Lemon, looking at the scene in context of a holiday display. Insufficient evidence of gov’t endorsement/advocacy. Secular purpose in celebrating the holiday: historical significance of the holiday, benefit to religion is indirect, remote, incidental.  Reindeer Rule: Nativity scene is not establishment if surrounded by secular symbols of religion.  One religious symbol in display with other secular symbols more likely to be upheld. But see McCreary County v. ACLU, infra, on 10 commandments in court house.

i. O’CONNOR – Not a fan of Lemon, wants to read purpose prong as being an endorsement test and basically stop with that. No endorsement here. Celebration of public holidays with cultural significance are legit purps.
ii. BRENNAN Dissent, there is a diff b/w recognizing Xmas as a public holiday, a permissible accommodation, and gov’t involvement in distinctly religious aspects of the holiday. 
r. Allegheny County v. ACLU (1989) (1413) TC "Allegheny County v. ACLU (1989) (1413)" \f C \l "2"  –There was a nativity in the courthouse, and a menorah and Xmas tree with a liberty sign across from the City County Bldg. Held, per BLACKMUN: nativity in courthouse was a violation, menorah outside next to tree was not. Endorsement Test. Solitary reche was an endorsement, no secular symbols to mitigate the religiosity of the display – violation of the Reindeer Rule. But menorah was part of an overall holiday setting, so constitutional
i. KENNEDY – would uphold both, endorsement test gives silly results.
s. Larkin v. Grendel’s Den Inc. (1982) (1415) TC "Larkin v. Grendel’s Den Inc. (1982) (1415)" \f C \l "2"  – Court, per BURGER, invalidated a law giving churches and schools power to block liquor licenses to establishments w/in 500 feet of their location.  Held: Giving churches a veto over the state function of zoning/licensing was a violation of the establishment clause. Applying Lemon, the sec.purp of protecting spiritual, cultural, and ed ctrs from disruption could be accomplished by other means (complete ban or a hearing0, giving this pwr had primary effect of advancing religion with no restraints against using it for religious purposes, excessive entanglement by enmeshing churches in exercise of gov’tal power. 
t. McCreary County v. ACLU (2005) (1416) TC "McCreary County v. ACLU (2005) (1416)" \f C \l "2"  – KY officials had posted 10 commandments in courthouse. After multiple challenges they surrounded it with other historical documents, trying to get benefit of Reindeer Rule.  Court per SOUTER didn’t buy it.  Applied Lemon, focusing the secular purpose prong on the neutrality principle.  Here the gov’t was not being neutral.  A reasonable observer would see this as a religious message.  Also court was not impressed with the post hoc addition of historical texts, the religious purpose was still evident.  Court said that the secular purpose must predominate.
i. O’CONNOR concurrence frames this in terms of endorsement. Says it doesn’t matter that the overwhelming majority of Americans are monotheistic and that 10 commandments are common to most.  “We do not count heads” and Estab Cl is meant to protect minorities.
ii. SCALIA dissent says that we are a monotheistic culture and ceremonial deism is okay.  Didn’t like Lemon before but thinks it’s much worse now b/c Court (1) applies an objective/reasonable person test instead of taking the actual purpose of the law, and (2) says the predominant purpose inquiry makes Lemon more strict than before. Establishment clause should not prohibit acknowledgement of religion but just stop gov’t aid to religion or coercion to take part in religious ceremonies.
u. Van Orden v. Perry (2005) TC "Van Orden v. Perry (2005)" \f C \l "2"  – Challenge to 10 commandments monument in the yard of Tx Capitol fails. PLURALITY: Did not apply Lemon to the passive use of religion, the monument was not an endorsement, had secular as well as religious value, displayed amongst other monuments.  First Am law should look both to the acknowledgment of the role religion has played in our nation and the danger of gov’t intervention in religious freedom. This is diff. than Stone, where 10 commandments in school were forbidden, because nobody is forced to be in the room all day, this is a passive use of religion. 
i. SCALIA concurrence – Wants a stronger holding that gov’t can honor religion generally and in a nonproselytizing manner.
ii. THOMAS concurrence – Estab Cl not incorporated, and ltd to coercion
iii. BREYER concurrence – look to the predominant meaning. Here secular.  Donated for secular purpose and stood for 40 yrs without challenge. Taking it out would create more religious strife than already exists.
iv. STEVENS Dissent – 10 Commandments are overtly religious, gov’t has no place displaying the text on state grounds.  Slow walk to courthouse is immaterial. Secular purposes of the state are okay, but not to be achieved through this text saying you must accept the Judeo-Christian god. The gov’t must be neutral – essence of Estab cl. SOUTER Dissent – Stone is on point, this is no more passive than hanging the commandments in a school.  Contrasts this display of the commandments with the image of Moses holding them in the Court.  That one has Moses amongst a number of other lawgivers with no special prominence – Moses as lawgiver not religious symbol
v. None of the justices explicitly relied upon Lemon. 
v. How to distinguish Van Orden and McCreary? Time passed? Indoors/outdoors? Post hoc rationalizations?
w. Bd. of Ed. of Kiryas Joel v. Grumet (1994) TC "Bd. of Ed. of Kiryas Joel v. Grumet (1994)" \f C \l "2"  – SOUTER: Village of Hassidic Jews.  Parents had pulled special ed. kids out of school b/c forced to go to public school.  NY carved them out as a separate district so they could run their own school.  Distinctions from Larkin – (1) delegation was to the community/voters not the religious institution, but here the community was all of the same religion, so not big diff. (2) Terms used in identifying the group were not expressly religious, however because of the nature of the group identified this is a technical and not a practical difference.  The lines drawn were done out of the normal procedure and were exactly coextensive with a religious group, the act was substantially equivalent to a fusion of gov’tal and religious functions.  Larkin was controlling. This was also done by a special act, so there was no reason to think it would be done again for a different group – so failed neutrality test.
i. KENNEDY – says here the Estab Cl functions like the EP Cl in that the gov’t can’t use religion as a tool for line drawing & segregation.
ii. SCALIA Dissent – Court didn’t apply Lemon even though that was the basis of courts below and the briefs. It must be dead. But there is no new principle articulated. He would look to “longstanding trads of our ppl.”
TAXPAYER STANDING TC "TAXPAYER STANDING" \f C \l "2" 
x. Flast v. Cohen TC "Flast v. Cohen" \f C \l "2"  – federal taxpayer could challenge spending measures if two conditions met: 1) challenging either federal spending power or taxing power and not just incidental appropriation, 2) alleges that the legislation violated a specific constitutional limit on the power, such as Estab. Cl.
i. This power has since been limited
ii. Valley Forge Christian College v. Americans United for Sep. – challenged HHS giving surplus funds to Xian college, SCOTUS said administrative agencies not covered by Flast, only Congress
y. Hein v. Freedom from Relig. Foundation (2007) (Supp. 175) TC "Hein v. Freedom from Relig. Foundation (2007) (Supp. 175)" \f C \l "2"  – Suit brought against Pres. Faith Based and Comm. initiatives program. No standing b/c money came from general Exec Branch approps, not a specific exercise of the spending clause. Court refused to extend Flast. Plurality (ALITO) limited Flast to expenditures “expressly authorized or specifically mandated by congressional enactment.” Stressed separation of powers issue
i. SCALIA concurrence – The line drawn by plurality is BS, you should either apply Flast to all expenditures of general tax revenues or reverse it. Scalia says reverse it as conflicting with standing rules.  No injury in fact, only psychic injury which is not suff to confer standing. Says the plurality strikes a “pose of minimalism” – burn!
ii. SOUTER dissent says this is the same thing as Flast except it is an executive branch action instead of a legislative branch, which is a meaningless distinction in standing and sep of pwrs concerns. The injury here should be no less cognizable than in Flast.
z. Basically, watch out for standing problems in Estab. clause litigation.  Challenging a Legislative determ much less problematic than admin. or exec.
XIV. Free Exercise TC "Free Exercise" \f C \l "1"  – Coercion of religious beliefs or conduct.  Court has sometimes distinguished between direct vs. indirect burdens, looking at whether the law makes a practice unlawful. In Sherbert, the direct/indirect dichotomy was abandoned for a look at whether there was a substantial burden, justifiable only by a compelling interest that no alternative form of regulation could satisfy.  This approach was changed in Employment Div. v. Smith, now a nondiscriminatory law of general applicability will override a FE claim. Sherbert may still be valid in unemployment cases already involving a case-by-case determination.  Discriminatory laws or those with the effect of suppressing religion will still be subjected to SS despite attempts to be framed as neutral. Lukumi.
a. Reynolds v. US (1878) TC "Reynolds v. US (1878)" \f C \l "2"  – Antipolygamy law not violation of FE.  Court says you have to distinguish b/w freedom of belief and freedom of action.  You can believe whatever you want, but you can’t necessarily practice everything.  
b. US v. Ballard (1944) TC "US v. Ballard (1944)" \f C \l "2"  – Ballard said Jesus and Saint Germain made him a divine messenger, he was soliciting contributions in order to cure diseases.  Prosecuted for using mail to make false representations. Court said all you could charge the jury with was: “Was he sincere in his belief that he had this power?” could not probe the truth.
SABBATH TC "SABBATH" \f C \l "2"  CASES
c. Braunfeld v. Brown (1961) TC "Braunfeld v. Brown (1961)" \f C \l "2"  – Sunday closing laws were upheld against challenge of individuals who observe on Saturday.  Court said he was not being forced to do anything, it was his choice to close the store.  Not direct burden on the FE right, this imposed economic burden but didn’t stop him from exercising his religion.
d. Sherbert v. Verner (1963) (1447) TC "Sherbert v. Verner (1963) (1447)" \f C \l "2"  – Sherbert is a Seventh Day Adventist who refuses to work on Saturday.  State says that religious reasons aren’t a valid reason to get unemployment benefits.  She says it is.  She wins.  BRENNAN: This was a substantial burden, forcing her to choose b/w faith and employment – this was the same as a fine on her beliefs.  State did not demonstrate that its compelling interest in curbing abuse of unemployment bens could not be satisfied by any alt reg.  Threat of frivolous claims was speculative. Not an establishment violation b/c Court is being neutral, treating Sunday observants same as Saturday.
i. HARLAN Dissent, generally applicable law should be upheld.  Shouldn’t be special exceptions for relig on case-by-case basis.  
ii. Braunfeld not explicitly overruled, but pretty close.

e. Thomas v. Review Board of IN (1981) (1448) TC "Thomas v. Review Board of IN (1981) (1448)" \f C \l "2"  – BURGER, Court, based upon Sherbert, overruled denial of bens to JW who left job making weapons b/c of belief that it violated his religion.  Fact that other JWs stayed on the job didn’t matter.  This was an indirect but substantial burden on his FE right and state didn’t show it had used the “least restrictive means of achieving some compelling state interest.”  Religion shouldn’t be viewed as organized religion where one member’s actions speak for all, it is a matter of individual belief. 
i. Wasn’t suff. evidence in the record to show that the interests in avoiding widespread unemployment and detailed probing into religious beliefs of job applicants are compelling.  Court is applying heightened scrutiny.

FREE EXERCISE AND ACCOMODATION TC "FREE EXERCISE AND ACCOMODATION" \f C \l "2" 
f. Wisconsin v. Yoder (1972) (1450) TC "Wisconsin v. Yoder (1972) (1450)" \f C \l "2"  – Convictions of Amish parents under Wisc. criminal law requiring parents to send kids to HS or suffer a fine were overruled.  BURGER likes Amish people, they are hardworking, successful, have agricultural skills, good people.  They also believe that sending kids to HS is against their religion, will result in censure by the church, and also damnation.  Against that the state’s interest was not of sufficient magnitude to override the FE protection.   State interest was in preparing active citizens and self-reliant members of soc’y. When a religious group has an established track record of supplanting state’s purported interest then an exception may be appropriate. 
i. DOUGLAS Dissent called for an examination of whether the interest of the children and the parents may be divergent. In fact large numbers of Amish leave the community, etc. Court said “but it’s the parents who are being punished.” (questionable)
g. Controversies with Yoder (see notes on 1454): BURGER crafts an exemption from a law of general applicability based on the factual and historical context of the Amish.  Though the exemption he says the danger of FE violation supersedes the Estab threat. If the only reason for the exemption is the special place of Amish in America and their “model citizen” status, this is a problem.
i. Court looked at the centrality of the religious tenet, should the Court look at this, or is that violative of Ballard that says you shouldn’t probe truth?
h. Toracaso v. Watkins (1961) (1455) TC "Toracaso v. Watkins (1961) (1455)" \f C \l "2"  – BLACK said that State can’t require you to profess a belief in existence of God.  FE clause protects nontheists: Buddhists, Taoists, Ethical Culture, Secular Humanism, and others.
CONTIENTIOUS OBJECTOR CASES TC "CONTIENTIOUS OBJECTOR CASES" \f C \l "2"  – there is no constitutional C.O. FE case, these are all statutorily based. Draft Act provides exemption for ppl opposed to war by reason of religious training and believe, which req’d belief “in a relation to a Supreme Being.”
i. US v. Seeger (1965) TC "US v. Seeger (1965)" \f C \l "2"  – “Supreme Being” embraces all religions, but excludes political, sociological, or philosophical views.  Must have a sincere and meaningful belief that “occupies a place in the life of its possessor parallel” to a belief in God by one who qualifies for the exemption.
j. U.S. v. Welsh (1970) TC "U.S. v. Welsh (1970)" \f C \l "2"  – BLACK Plurality broadened meaning of “Supreme Being” to include moral, ethical, or philosophical beliefs, just not considerations of policy, pragmatism, or expediency. 
k. Gillette v. U.S. (1971) TC "Gillette v. U.S. (1971)" \f C \l "2"  – MARSHALL, Court didn’t extend c.o. exemption to a belief against only a particular war. Had to be an all or nothing thing. (But per Barron, many Christian denoms allow fighting in a “just war,” how does that play out? Direct conflict with Gillette all or nothing principle?)
l. Lyng TC "Lyng" \f C \l "2"  v. Northwest Indian Cemetery Protective Ass’n (1988) (1456) – Gov’t wanted to do construction and timber harvesting for a road through a stretch of national forest used by American Indians for religious purposes. O’CONNOR upheld it saying that it was an incidental burden that didn’t trigger heightened scrutiny.  Big part of it was that the gov’t owned the land, and though there were practical burdens being created there was no direct prohibition or coercion.
m. Employment Div. v. Smith (1990) (1457) TC "Employment Div. v. Smith (1990) (1457)" \f C \l "2"  SCALIA: FE does not free an individual from compliance with a generally applicable religiously neutral criminal law which is otherwise valid.  Centrality of the religious exercise is immaterial. Exemptions from laws are for the legislature not the courts.  (A big dig on both Yoder).  Strict Scrutiny NOT applied.  Respondents were fired from job for “misconduct” for taking peyote, denied benefits. Upheld. 
i. Continuing validity of Sherbert is questionable, probably still good in unemployment context.
ii. O’CONNOR Concurrence, still wants to apply compelling interest test by looking first to whether the burden is constitutionally significant and then to see if the gov’t interest can override.  She says it does here.  Peyote is a serious drug and enforcing the law is a compelling interest. 
iii. BLACKMUN Dissent, applied SS, should be rev’d.
n. Michael McConnell, Religious Freedom at a Crossroads: Argues four major changes made by Smith:
i. Subordinates rights of religious communities to social policy of State
ii. Disadvantages minority religious practices compared to mainstream
iii. Treats request for exemption as a request for advancement
iv. Waters down the explicit BoR protection to a nondiscrimination principle
o. Religious Freedom Restoration Act of 1993 (RFRA)(1464) TC "Religious Freedom Restoration Act of 1993 (RFRA)(1464)" \f C \l "2"  – Passed by unprecedented bipartisan cooperation in legislature and executive.  Purpose was to restore compelling interest test of Sherbert and Yoder.
i. “gov’t shall not substantially burden a person’s exercise of religion: even in generally applicable laws.  Exception if gov’t has compelling interest and the burden is the least restrictive means of furthering the interest.
ii. City of Boerne v. Flores (1997) – Court struck RFRA down under § 5 of the 14th Am (doesn’t apply to the states) as inconsistent with Smith. 
p. Church of the Lukumi Babalu Aye v. Hialeah (1993) (1466) TC "Church of the Lukumi Babalu Aye v. Hialeah (1993) (1466)" \f C \l "2"  – Court invalidated law prohibiting ritual animal sacrifice as being targeted at religion and subject to Strict Scrutiny.  Law was passed in response to public concern about Santeria.  Kennedy said it was not neutral b/c had objective of suppressing religion, and not of general applicability b/c secular ends asserted were only pursued w/r/t religious conduct.  Although the law was facially neutral b/c there were discernible secular meanings in the text, it still had an oppressive objective.  Looked to actual purposes of the legislature.  Failed strict scrutiny.  Where gov’t restricts only First Am activity w/o enacting measures to restrict other conduct producing same harms the interest is not compelling.
q. UDV (2006) (Supp. 163) TC "UDV (2006) (Supp. 163)" \f C \l "2"  – Court said gov’t failed to demonstrate compelling interest to prohibit church’s communal use of hoasca, as required under RFRA.  The interests put forward by gov’t were (1) health of UDV members, (2) Stop diversion of the drug to recreational market, (3) UN convention on hallucinogens.  Court said the evidence on 1 & 2 was in equipoise. Health effects questionable, limited market/supply for this drug. Gov’t didn’t put forth suff. evidence on 3. RFRA calls for an individual assessment of the effect on this group.
r. Locke v. Davey (2004) (1468) TC "Locke v. Davey (2004) (1468)" \f C \l "2"  – Washington was justified in prohibiting recipient of state academic scholarship from using the money to pursue an education in devotional theology.  State wouldn’t stop him from going to a religious college, just couldn’t study to be a minister on their dime.  Play in the joints b/w Establishment and Free Exercise.  Wash. Constitution was more explicitly separationist than US.  It would have been acceptable under the US Constitution to allow the student to do this (no Estab problem), but it was not a violation of FE to prevent him from doing so. The program is not facially discriminatory – no criminal sanctions, doesn’t deny ministers any rights, doesn’t stop anyone from having any beliefs, it just doesn’t want to fund a certain category of instruction.  Relig training is different from other ed, state justified in treating it differently. 
i. SCALIA Dissent, when the state makes a public benefit generally available to everyone but certain individuals on basis of religion then it violates the FE clause as if it were a tax. Sees no plausible state interest beside discrimination against religion.
GOVERNMENT TC "GOVERNMENT" \f C \l "2"  ACCOMMODATION THAT TENDS TOWARD ESTAB.
s. Estate of Thornton v. Caldor (1985) (1472) TC "Estate of Thornton v. Caldor (1985) (1472)" \f C \l "2"  – Tension b/w Estab & FE: Conn. statute gave employees the absolute right not to work on their faith’s Sabbath day.  Presbyterian employee had been assigned to work two Sundays a month, refused and got fired, brought suit under the statute.  Court applied Lemon said that the statute had impermissible effect of advancing religious practice.  Law says that religious concerns automatically take precedence over all other workplace concerns such as burdens on other employers or attempts to make reasonable accomodations.  Conn. was bringing the force of the state behind religion.  
t. Cutter v. Wilkinson (2005) (1473) TC "Cutter v. Wilkinson (2005) (1473)" \f C \l "2"  – RLUIPA says no gov’t shall impose a substantial burden on the religious exercise of a person residing in or confined to an institution unless it further a compelling gov’tal interest and uses least restrictive means. Court upheld a facial challenge to the statute brought under the Establishment Clause by prison officials.  This is in the “space for leg action neither compelled by the FE clause nor prohibited by the Estab cl.” This just reduced burdens, didn’t raise relig observance over state interest in order.
INTERSECTIONS B/W FS, EC, & FE TC "INTERSECTIONS B/W FS, EC, & FE" \f C \l "2" 
u. Widmar v. Vincent (1984) TC "Widmar v. Vincent (1984)" \f C \l "2"  - University made premises open to student groups when classes not in session, but barred religious groups on Establishment clause grounds.  Court struck down the policy saying that the Uni had to follow an equal access policy. Equal access would satisfy Lemon because it would further the free exchange of ideas ( secular purpose; the premises could be used by anyone so neutral and there was no endorsement(didn’t have effect of advancing religion, and there would be less entanglement through an across the board policy as opposed to one requiring an investigation into nature of group.
i. Congress later passed Equal Access Policy codifying Widmar

v. Bd. of Ed. of Westside v. Mergens TC "Bd. of Ed. of Westside v. Mergens" \f C \l "2"  (1990) (1474) - HS students wanted a bible club, said they would do it without a faculty sponsor, school said that all groups needed a sponsor and that their group couldn’t have one under Estab. Cl.  Equal Access Act said that public HS was limited open forum and could not discriminate against meetings on religious grounds.  Case was argued as a private speech case, as opposed to a religion case. Pvt speech by students outside the curriculum and after school hours – lots of clubs fit this description and to just ban religious ones is a viewpoint discrimination.
i. O’CONNOR - even if the school allowed only one noncurriculum related student group then the obligations are triggered and the school could not deny other groups based upon their speech.
1. Plurality portion: considering Lemon, finding no endorsement.  No reasonable secondary student would think that just b/c a student group was talking/endorsing religion (protected by FS and FE) that meant that the school endorsing the same (prohibited by EC) because it gives nondiscriminatory access. Also the meetings would have no school officials and would be outside instructional time.  Finally there are a lots of clubs, clear that not endorsement.
ii. KENNEDY (Sc) Concurrence – they don’t like the endorsement test, they want to look (1) to whether there was a direct benefit given to religion, and (2) whether there was coercion upon the students.    
iii. STEVENS Dissent doubts this is what Congress had in mind, this could lead to organized prayer in the school
iv. UPSHOT: While organized “school prayer” is prohibited, Engel and Schempp, because it involves gov’t coercion, voluntary extracurricular religious meetings are okay.
w. Lamb’s Chapel v. Center Moriches (1993) (1477) TC "Lamb’s Chapel v. Center Moriches (1993) (1477)" \f C \l "2"  - School board rule said that school property – a nonpublic forum - could be used for presentation of views about child rearing but not from a relig standpoint. Bd. said it had a compelling interest in preventing EC violation. Court said allowing the movie satisfied the Lemon and endorsement tests. Secular purpose, didn’t advance religion, didn’t foster entanglement.  The denial violated free speech through being viewpoint discrimination. Lemon lives on.
i. SCALIA thinks Lemon should be dead, this can be decided on FS, nondiscriminatory access doesn’t violate EC.
x. Rosenberger v. U Va. (1995) (1478) TC "Rosenberger v. U Va. (1995) (1478)" \f C \l "2"  – Uni wouldn’t pay for printing of Christian newspaper.  [Court’s discussion of publicly funded speech & v.p. discrimination also detailed above.] Uni tried to distinguish Lamb’s by saying this is $ not facilities. These are expenditures the state wouldn’t do otherwise, and there is a scarcity here. KENNEDY says scarcity is not relevant here, this is v.p. discrimination.  Uni asserts compelling interest is avoiding EC violation.  But the program was neutral (all pubs got funds), gov’t was acting as patron of pvt. speech, disbursments went to printer and not organization.  This is a fulfillment of a free speech obligation in a limited public forum, there can be no v.p. discrim.
i. O’CONNOR concur – this is at the intersection of neutrality and state funding of religion, but aspects of the program like disclaimer, third party vendors, vigorous forum, opt out of students, all show no endorsement.
ii. THOMAS concur – EC is just about nonpreferentialism.
iii. SOUTER Dissent – State is giving direct funding to the proselytization activities of a religious group.
y. Capitol Square Review Board v. Pinette (1995) TC "Capitol Square Review Board v. Pinette (1995)" \f C \l "2"  – OH officials could not refuse to permit KKK to put up a 10 ft cross on a public square adjoining the Capitol – trad’l public forum – that had previously seen menorahs and xmas trees. Strict Scrutiny applied and the interest in avoiding EC violation was not compelling.  SCALIA Plurality (4 Js) said essentially that private speech in a public forum could not be an endorsement and this distinguishes Allegheny County (Reindeer Rule). O’CONNOR, SOU, and BREY rejected the new per se rule on pvt speech in pub forum not an endors’t and instead the Court should look at the specific circus to see how it would appear to a reasonable observer.  Because an informed comm. member would know abt previous usage, there would be no endorsement.  Public forum classification not dispositive.  STEVENS & GINS dissent, basically the state shouldn’t be able to put up this sort of religious symbol on state ground.
i. Note that 7 justices said endorsement was the question in EC analysis, although they didn’t agree on the standard.
z. Good News Club v. Milford Central School (2001) TC "Good News Club v. Milford Central School (2001)" \f C \l "2"  - Public schools could be used for social clubs.  School denied Christian club, because they planned on using it for religious purposes.  Court said this was unconstitutional v.p. discrim and not required to avoid Establishment violation.  THOMAS said indistinguishable from Rosenberger and Lamb’s Chapel. Conceded that an interest in avoiding EC may be compelling, but it wasn’t met here b/c no coercion. 
i. SOUTER & GINS Dissent said this is a conversion club.  They pray and try to get people to accept Jesus. The whole thing is religious.  The Majority would require that every time a school opens up for a civic meeting it must be opened for use as a church.
aa. In sum, the Free Speech argument has been particularly attractive to the members of the Court who felt that the EC was too binding.  The EC has been substantially watered down by the v.p. discrimination argument.  While the Court accepts that a desire to avoid EC violation may be a compelling interest, it has not been willing to find such a risk very easily.  Court has applied Lemon, Endorsement, and Coercion tests, and in each case found no risk of EC violation. 
First Amendment Models/Rationales


Marketplace of Ideas – The 1st forbids gov’t from taking sides in the natural struggle of ideas. If gov’t does not limit or restrain the mktplace of ideas, full and free expression will push the best ideas towards acceptance. “[T]he best test of truth is the power of the thought to get itself accepted in the competition of the market.” Abrams (HOLMES Dissenting)


Market Failure Critics – argue that economic and political power has been concentrated in the hands of a few.  A monopolistic media structure has erected massive barriers to entry to the mktplace. BARRON.


The Citizen Participant – First Amendment is meant to encourage vigorous, robust discussion of public issues and public officials. Such discussion is central to democratic gov’t in order that the ppl may actively participate in governing. See NY Times v. Sullivan, see also Whitney v. California (BRANDEIS Concurring) (“public discussion is a political duty”). This model argues that speech is only protected for what it yields to society. Non-political speech that does not serve democratic deliberation may not be covered by the 1st.


Meiklejohn argues that the 1st protects the idea of self-governance. Public political speech is protected but not private speech. It is the right of the public to hear the idea, but not the right of the speaker to say it. Absolute protection for political speech, nothing for everything else


Bork = absolute for political speech but only that speech that embrace our democratic system


The Individual Liberty Model – Freedom of expression serves individual values as well as societal goals. Liberty is valued both “as an end and as a means.” Whitney (BRANDEIS). Individual autonomy and self-determination are valued.


Persuasion Principle – Whenever gov’t acts to prevent you from being persuaded by some vehicle of expression, that legislation is violate of Firs Am. State can’t just act against ideas it doesn’t like.  Corollary to mktplace of ideas model.


Safety Valve – BRANDEIS Whitney concurrence: Path of safety is when individuals have opportunity to discuss supposed grievances. Prohibiting criticism shows fragility.  Free Expression as a social cement.


Tolerance - Lee Bollinger: FoE is to teach us to be tolerant of each other either. Even where offensive expression comes out, the appropriate action is to exercise restraint. Barron says this may put the burden on those already burdened.  Law has not fully made hate speech an unprotected category.


Public Choice – Information is a public good and may not be valued sufficient in the market so state must take effort to protect it affirmatively.


Equality Principle – FoE not necessarily most important value.  Freedom from Discrimination should trump.  Speech that subordinates women (McKennan) or Hate Speech (Delgado) should not be protected. 








Fighting Words/Clear & Present Danger/True Threats


Fighting words: focused on content, not circumstances – the words themselves cause the danger. Also, typically focused on a face-to-face, one-on-one type of speech


C&PD: Is a contextual analysis, a look at the actual danger about to occur. In the Brandenburg sense, the speaker is inciting the crowd.


True Threat focuses on the intent of the speaker to intimidate and protects from fear of violence in the recipient/recipients


This definition is unclear – to what extent is it a subjective/objective standard?


Is this more about intent/effect than context or content 


Incitement prong of C&PD may correspond to fighting words in that it identifies a category of speech with no value


Many courts are moving towards incorporating fighting words into a C&PD analysis.


Per Dienes the Court has not upheld a fighting words conviction since Chaplinsky, they always overrule for reasons like overbroad or vague.











APPLYING BRANDENBURG ON AN EXAM (Majority approach):


Look at the content of the speech to see if it is directed to inciting?: It can’t be just “mere advocacy of abstract doctrine”


Analyze context of the speech: Is there a harm that is likely to occur imminently?





If a statute can’t be read to include those elements, then it may be facially invalid.  Unless these elements are alleged and proven by the gov’t then it’s not being constitutionally applied.








RAV v. City of St. Paul (1992) – content discrim w/in a “category” is unconstitutional except for under certain exceptions where there is no risk of viewpoint discrimination underlying the subcategorization.





Fighting words: words men of avg intel would understand as likely to cause the avg add’ee to fight.
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