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Constitutional Division of Authority

Invitation to Struggle

Constitutional Division of Foreign Rels Power

Presidential Powers

· Vestiture Cl. for “Executive Power” 

· Cmmdr in Chief (CIC)

· Faithful Execution of Law

· Treaty Negotiation/Ratification

· Exec Agreements too

· Apt. Ambassadors

· Receive Ambassadors

· Veto Laws, propose laws

Congressional Powers

· Vestiture Clause for “Legislative Power”

· Spending

· Raise Armies

· Declare War

· Regulate Military

· Letters of Marque and Reprisal

· Call up militia

· Define and punish crimes v. law of nations

· Regulate foreign commerce

· Tariffs, duties, etc.

· Consent to treaties and appointments (Sen)

Judicial Powers

· Vestiture Clause for “Judicial Power”

· SCOTUS original J over Ambassadors

· Judge treaties and Federal Law

Constitutional National Security History

· Corwin and Edwin:  The Constitution was an invitation to struggle.

· Courts are limited to cases or controversies and prudential doctrines of justiciability, thus have little say

· Framers were largely familiar with foreign affairs powers, esp. with Contl Congress control over Revolutionary War.  Though Crown exercised executive alone for most British history, by 1750s Parliament began exercising regular powers in foreign affairs.

· Lockean philosophy on Sep of Powers grows in popularity

· Philosophical distinction between types of war:

· “Perfect Wars” (declared by states for national gains); think Harry at Agincourt

· “Imperfect Wars” (undeclared and fought to protect privates rights; think French & Indian War

· Role of Imperfect Wars left colonies largely hostile to Executive For. Rels. Pwr.

· Nevertheless, experience during Rev War left reinvigorated movement against leg. supremacy in war making.

· Constl Convention

· Exec and Leg relationship in foreign affs became large issue

· Rel between Fed and States in for rels more easily weighted to Feds (failure of Confederation)

· Most debate on War Decl. power was whether Senate alone or whole Cong should do; little discussion of “imperfect wars” though Pres largely seen as administrator for war.

· Senate alone given treaty approval power as poss need for secrecy made smaller body preferable.

Separation of Powers

Applying Jackson’s Tiers

Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S. 579 (1952)

J. Black

· During Korean Conflict, Truman authorizes SecComm to seize steel plants to prevent strikes.

· SCOTUS strikes down Presidential acts

· Exec action must rely on act of Congress or inherent Exec autho; no such act in place

· Pres claimed autho from:

· CIC power (per Black, domestic steel mills not in theater of war)

· J. Frankfurter says statutes only give autho over these acts to Cong; also, no declaration of war here

· Inherent Exec Power during emergencies

· Faithful Execution of laws pwr

[Concurrences:  N.B.  Frankfurter & Jackson address Cong Acquiescence; Burton & Clark say great enough need enough unless Cong has specifically prohibited]

J. Douglas (concurring)

· Pres cannot raise funds or seize property unilaterally

J. Burton (concurring)

· some autho may be intimated absent Cong. autho, but not this much

J. Clark (concurring)

· Unless Cong expressly prohibits action; grave enough need may allow Pres action.

J. Frankfurter (concurring)

· No decl of war here, no direct Cong acquiescence, order placed not on military but on civilians, order outside theater of war.

*J. JACKSON (concurring --most often cited opinion)

· Pres/Cong Rels based on 3 tiers

· 1st:  Where Pres acts with authorization of Cong, is at zenith of power

· 2d:  Where Pres acts in area of concurrent Jurisdiction with Cong, zone of twilight where Cong acquiescence justifies Pres actions till Cong steps back in

· 3d:  Where Pres acts contrary to Cong, may only act on enumerated powers (not many)

· (Cong had asserted autho without specifically giving Pres autho, therefore no delegation to Pres.)

Public Citizen v. DoJ, 41 U.S. 440 (1989)

· DoJ sought to aid Pres in nominating Judges by seeking advice from ABA committee on Judiciary; which met in secret.  Πs sue for access to per Fed Advisory Comm Act.  DoJ denies it applies; if it does, it interferes with Pres nominations power.

J. Kennedy, (concurring)

· Test of Jackson II (Steel Seizure Case)

· For un-enumerated powers, Pres may act if Cong would unduly interfere with general character of autho

· For enumerated powers, Jacksin III hold and pres may not be interfered with.  

Dames & Moore v. Regan, 453 U.S. 654 (1981)

· J. Rehnquist

· Π seeks stay of exec order to nullify certain attachments of assts for suits v. Iran; Pres negotiations created a specific institution for settling claims v. Iran.

· In Persinger, D.C. Cir. holds that Pres may dismiss claims as hostages effectively gave up claims against Iran in exchange for freedom.  (Hello . . .. Duress!?!)

· J. Rehnquist relies on Youngstown doctrine to find:

· IEEPA Allowed suspension/nullification of claims

· claims have existence apart from attachment, autho for Pres to suspend

· Cong agreed for long time with Pres autho to act this way

· Ct upholds suspension of claims

· N.B. taking not implicated as only one route of processing property right is here limited; others remain.

· (Under IEEPA- Pres nullification of attachments is Jackson I; Suspension of citizen claims v. for states is Jackson II as Cong was acquiescent)

President v. Congress

U.S. v. Curtis-Wright Export Co., 299 U.S. 304 (1936)

J. Sutherland

· “United States v. Curtis-Wright says Uncle Sam is always right”

· Curtis-Wright sues for FDR’s ban on weapons exports to certain countries.  Act of Cong delegated to Pres autho to declare certain arms embargoes

· A sovereign power of the U.S., inherited from British crown, is diplomacy and foreign affairs.

· Constl structure places Pres as “sole organ of foreign affairs” (though must exercise powers consistent with Const.)  Pres is Constl equivalent of the singular British Crown.

· Diplomacy is area with wide Pres latitude

· (Conv of embargo breaker upheld)

U.S. v. Pink, 315 U.S. 203 (1942)

· Dispute over Constly of Litvinoff assignment recognizing USSR in exchange for dismissing various claims v. nationalized Russian property.

· Ct finds Receive Ambassadors power of Exec leads to implied power to recognize govts.

· Under power to recognize govts, Pres may make certain Exec agreements (not rising to treaty level)

· Pres is yet limited by Constl autho (e.g. Takings Cl., other limits).

N.B.  2004 agreement normalizes rels with Libya provided she settles claims of Pan Am 103 victims

War Powers

Pres War Power

Little v. Barreme, 6 U.S. 170 (1804)

CJ Marshall

· Captain found liable for illegal seizure of ship during undeclared war with France; was acting under embargo act against U.S. ships going to France.  (Ship was Danish).

· Cong limited Act to U.S. ships going to French ports; Pres construed as including ships leaving French ports

· Pres was wrong to authorize captain’s acts, the captain is liable for following illegal order.  (Harry and the soldiers--“every subjects duty is the King’s, but every man’s soul is his own”).

· N.B.  Cong later indemnifies soldiers and others in good faith performance of their duty in many cases.

· (Cong may bind Pres warmaking power per Decl of War pwr)

The Prize Cases, 67 U.S. 635 (1803)

· May Pres (Lincoln) under law of war/int’l law, authorize blockades in civil war/insurrection (is sabre rattling an implied power of Pres)?

· Ct holds Civil War is effectively a state of war, as secessionary states assert independence.

· Pres autho to callout militia and repel invasion (suppress insurrection et. in early U.S. law).

· Also Cong ratified Act with blocked act later.

Cong War Power

· Cong sets limits for conflict (espec. in limited war, Pres may act only to extent authorized by Cong)

· May declare war (giving Pres plenary power to prosecute as CIC)

· May set limited war aims

· ??Does mutual defense treaty consented to by Senate (alone) and ratified by Pres, preemptively substitute for decl. of war in case of attack??

Bas v. Tingy, 4 U.S. 37 (1800)

· For undeclared war with France, Cong. authorizes action v. French belligerent vessels

· When U.S. captain recaptured a U.S. ship from French, he sought retrieval value.  Depending on state of war and acts related to France, value was different.

Judges announce opinions seriatim, major opinions=

J. Washington (most filled out, but almost identical with J. Chase)

· Ct must determine nature of war at time

· Solemn war is general grant of autho

· Imperfect war has only specifically autho types of action

· This war is sufficiently authorized to justify wartime retrieval value per Cong acts

In re Neagle, 135 U.S. 1 (1890)

· U.S. marshal assigned to protect a threatened judge, kills assailant; is arrested under Calif. law

· Neagle files habeas petition arguing his action was authorized under U.S. law

· Pres may take action to respond to imminent threat, besides, U.S. marshal is at least as authorized to act as a domestic deputy

· Pres may also respond to overseas emergencies

Defense Approps and Cong War Powers

Lichter v. U.S., 334 U.S. 742 (1948)

· Def contractors against an Act authzg the cong to recapture “excessive war profits”

· Initial renegotiation act was in 1942, but history of recapture legislation dated to 1920s after WWI, with a longer history of understanding, agreeing to and approving of relevant proceedings

· K’rs argued Cong was taking too much

· Admin autho delegated by Cong is satisfactory (leg. was broad grant of power to determine excess)
· Pres administration of statute with historical basis is approved by SCOTUS
· (Cong may broadly delegate for aff pwr to Exec)
Greene v. McElroy, 360 U.S. 474 (1954)

· Suit against lack of hearing & review for withdrawal of secy clearance which led to term of emplyment (also Due Process gds)

· Cong may not delegate its law-making ability to another branch

· Here, Cong has much less experience with such procedures and Ct sees the DoD procedures as akin to Star Chambers

· Cong delegation of powers allows creation of clearance system, but not delegate ability for summary hearing.

· Where Admin action raises constl probs, it is assumed that Due Process was intended to be protected.  Delegation had no hint of allowing these proceedures.

· Pres exercise of undelegated power slapped down

· Here, summary hearing violated Due Process therefore revers lower cts.

· (Cong delegations of pwr will be carefully reviewed if civil libs are involved)

Limits on Congl Delegation of War Powers

· Primary nature of War Power is power to wage war successfully; therefore sweeping delegations allowed

· Likely not delegate actual power to declare war, but has come close --Iraq War (II) Resolution

· Cts view delegations of power or authos of action through the appropriations power, warily

· Approps limited in duration, riders not nexx. product of as lengthy a deliberation, etc.

Dames & Moore v. Regan, 453 U.S. 654 (1981)

· Cong deemed to have acquiesced to Pres claims settlement through exec agreements based on history of prior law (IEEPA, etc and such settlements done since 18th Cent).

· Because of Pres action acquiesced to by Cong supports SCOTUS ruling for Pres

· N.B. IEEPA gives Pres various economic powers to use in peacetime when mobilizing

· Control over prop in which foreign entities have an interest

· Pres declares nat’l emergency and invokes IEEPA.  Under Natl Emergencies Act and unusla or extraordinary threat originating overseas.

Cong Limits on Pres By Approps

· Use of riders massive as easier to sneak policy through omnibus approp bill Pres is reticent to veto.

Natl Fedtn of Fed Employees v. U.S., 688 F. Supp 671 (D.D.C. 1988) vacated sub nom

· Exec forced secrecy acts on employees that banned disclosures to Cong.

· Cong passed rider disallowing use of funds for secy clearance programs

· DoJ argued rider was unconstl

· Ct holds Congl rider is unconstl, as Cong could not do through approps act what it could not do directly. 

· However the consensus is that Judge Gash was wrong, as Cong COULD have just as easily done this through direct legislation.

McGrain v. Daugherty, 273 U.S. 135 (1927)

· Where Sen. Select Comm orders arrest of person for refusal of subpoena to testify, person files habeas petition

· Cong power to investigate is very old, dating to Madison’s tenure in Cong.

· So long as investigation is necessary for leg function, power is unlimited 

· Authod by Vestiture Cl., Necessary and Proper Cl., poss by approps power.

· inquiry need only be on subject on which Cong has power to legislate.

U.S. v. U.S. House of Reps, 556  F. Supp. 150 (D.D.C. 1983)

· DoJ is thumped “and properly so” where U.S. EPA Admin is cited for contempt by Cong for refusing Cong subpoena; Ct dismissed suit as premature where claims of Exec Priv could be raised as defense in contempt trial

U.S. v. AT&T, 551 F. 2d 384 (D.C. Cir. 1976)

· Cong subcom subpoenaed requests by FBI for warrantless natl secy wiretaps

· Dist. Ct enjoined Comm, Cir said ct must review Comm’s history of secrecy and leaks of natl secy material.

· Sent back to D. Ct. for settlement, which failed initially --eventual settlement.

Lovett v. U.S., 66 F. Supp. 142 (Ct. Cl. 1945) 
· HUAC attached rider to approps act demanding that certain employees be unpaid till reconfirmed by Sen.

· Maj finds rider left employees’ claim to salary in tact, therefore may sue.

· Does effect of one action impact Const autho assigned elsewhere? -J. Kennedy in Public Citizens

J. Whittaker, concurring

· Finds the act is a bill of attainder and unconstl

· therefore Cong may not pass Unconstl approps bill to act.

Other Approps Matters

· No money may be spent without appropriations Art I

· so where supply is cut off, Exec finds the nearest analogue in law and tries to justify spending

· anti-deficiency act makes it criminal to spend unapprop $

· May Cong choose not to Spend $?

· Cong has power to not appropriate, but consensus is that it must $ for constly mandated activities

Chadha

· Cong may not legislate itself power inconsistent with Art I (i.e. no single house vetoes, etc.)

Political Branches v. Courts

Limits on Cts in Foreign Affairs

Article III Limits on Cts

· Political Questions

· Standing

· Ripeness

Political Questions

Dellums v. Bush, 752 F. Supp. 141 (D.D.C. 1990) [Anderson helped write brief]

D.J. Greene (refugee from Nazis, former DoJ Civil Rights Office lawyer)

· Pres doubled troop levels to Suadi Arabia in Desert Shield to create “offense option,” some Reps sue for assumption of war power

· Political Question Doct:  If only political branches are capable of defining/recognizing war, then Cong power is nullified as Pres can always act first and violate Sep of Pwrs.  Cts routinely decide For Rels cases

· Dames & Moore and Curtis-Wright show judicially discoverable standards, even while recognizing Pres autho; but these involve private rights, not fight between coordinate branches

· Also, these were decided AFTER crisis (though this mixes Pol Q with ripeness)

· Standing:  Actual or threatened harm is present in violation of Leg rights based on Constl autho.  NB --This Depends on leading case of Moore v. U.S. House, 733 F. 2d 946, 950 (D.C. Cir. 1984) allowing leg standing

· In Raines v. Byrd, SCOTUS overturns doctrine of leg standing; only complete nullification of Congl power is actionable (i.e. Cong says no, and Pres does anyway).  Very high standard--like Kennedy v. Simpson, where Pres “pocket veto” was based on 3 day recess, rather than formal adjournment (required in Const), Cong vote was effectively nullified.  

· Remedial Discretion:  Ct may exercise equitable discretion to dismiss action where relief is impossible, but here a preliminary injunction could prevent Pres violation of War Power.   

· Ripeness:  Case not yet ripe as it is uncertain Pres will act in contravention with Congl Constl War Power.  Only 10% of Cong suing here, Leg remedy still exists in this case (Dellums sued before a House vote authorizing/disallowing war) no violation yet took place.)

Ange v. Bush, 752 F. Supp. 509 (D.D.C. 1990) (rhymes with deranged) [same week (day?) as Dellums above]

[DJ Lamberth:  former Army JAG, and DOJ litigator]

· Sgt Ange challeges his deployment to Saudi Arabia as violation of War Powers Act and 5th Amend Due Process viol.  Wins on 5th Amend grounds but . . . 

· Standing:  War Powers Act does give private right of action:  since this time, SCOTUS has nearly eliminated “implied private right of action”

· Political Q Doctrine:  

· Harisiades judiciary cannot review political judgt of Cong.  Case focused on review of Cong leg on deporting illegal aliens as 4th & 5th Anebd viols

· Waterman foreign policy decisions are political and inherently Exec.  NB SCOTUS has declined to review Pres award of foreign air route to one carrier, where Cong gave Pres and express veto

· Cong not toothless, can cut off $, impeach pres, or declare war if it fears usurpation of War Power (uh huh)

Applying Baker v. Carr Criteria to Dellums and Ange

	Clear Commitment to coordinate branch
	(Matter of merits in these cases so doesn’t apply)

	Lack of judicially discoverable standards
	actually done frequently

	Imposs of deciding w/out initial policy determ
	Toss Up

	Lack of Respect to coord branch
	Toss Up

	Need for unquestioned adherence to already-made decision
	usually applies only to ongoing conflict, like troops under fire in field

	Potential for Embarrassment from multifarious pronouncement on one question
	Poss and likely in Dellums and Ange; possof aid and comfprt to enemy


Citizen Standing

Pietsch v. Bush, 755 F. Supp. 62 (E.D.N.Y. 1991)

· Suit to stop Iraq War I as making Pietsch an “accessory to murder”

· no standing without individualized harm.

Taxpayer Standing

· per Flast v. Cohen, only very specific spending in violation of Constl mandate (Establishment Cl) might allow taxpayer standing

Summary Thoughts

· In war cases, it seems likely that Standing and Pol Q Docts rely largely on Ripeness Qs.  Subsequent lack of preliminary injunctive relief mech leaves Cong only the “nuclear” options of $ cutoff in war, impeachment or acquiescence to Exec.  

States v. Fed

Constl Limits

· Art I § 10 limits States from For Affs

· Dormant For Affs power

Zschernig v. Miller, 389 U.S. 429 (1968)

J. Douglas

· Where St law (Ore) limits right of for claimants to take in Trusts and Estates law, SCOTUS finds the St breached Fed domain of for. pol.  State wanted control over intestate distrib of $ abroad

· Probate law is usually State matter, so chief Q is whether this example usurped Fed pwr

· Though there is no statement of Congl will, there is sufficient impact on For Rels to allow Ct to reserve area to Fed leg alone.

J. Harlan, concurring

· This could have been handled under treaty at issue, rather than on Constl gnds.  Also, Cts almost always defer to Exec for determ of whether treaty is in force

· (incidental/indirect effect on For Rels is ok?)

· (interferences of Fed ability to speak for country with one voice is disallowed)

Crosby v. Natl Foreign Trade Council, 530 U.S. 363 (2000)

· Where Cong passes sanctions on Myanmar and Mass. passes harsher sanctions, SCOTUS finds state law void.

· Rather than immediately rejecting Mass law based on Zschernig “dormant foreign aff pwr” arg, Ct makes Fed/St conflict preemption the basis for giving Feds autho.

Am. Insurance Assn. v. Garamundi, 123 S. Ct. 2374 (2003)

· Holocaust survivors sue German cos for WWII era takings and insurance fraud.  Clif. reqs Cos with insurance ties to Germany in WWII disclose their policies for access to St business.

· SCOTUS says a valid Exec agreement preempts St Law with same force as a treaty

· N.B. FN 11, where Breyer tires to reconcile Zschernig, Crosby and AIA

N.B. SCOTUS is focusing on conflict preemption, perhaps to allow narrowest possible decisions.  It is unclear how strong Zschernig is today.

· Field Preemption = Zschernig; Cong intends to occupy a field; all St law is preempted from start.

· Conflict Preemption = Crosby; Fed law speaks and conflict arises w/ St law; Fed Law preempts

Int’l Law and U.S. Law

Treaties

· Negotiations by Pres

· Sen Approves; may ask for renegotiation on various pts

· Pres ratifies (by xchange of diplo notes and procalamation)

· Agreement between sovereign states

· Formal

· specifying terms and obligations

Goldwater v. Carter, 617 F. 2d 697 (D.C. Cir. 1979)
vacated and remanded 444 U.S. 996 (1979)

[NO PRECEDENTIAL VALUE]

· Sen Goldwater sues for Pres Carter’s de-recognition of Taiwan per end of Nixon’s process opening PRC; says need Advise and Consent of Sen to end treaty

1) “Symmetry” wrong, dont need same process to end treaty as end law

2) Supremacy of both is not dispositive in comparing treaty & law

3) Entangling harder than releasing

4) Exec Powers:  Pres ratifies, no Cong role in this

5) Pres as Int’l Lawmaker: statutes and treaties have diff processes; notwithstanding their supremacy over St law

a) later statutes may force abrogation of treaty

6) Shouldn’t lock the release mech (need for breach of treaty may require quick action)

7) historically many term methods have been used (see Dames & Moore)

8) Judicial standards cant judge type of foreign agreements

9) Exec is expert in policy here (also interrelationship of recog and derecog per Pink)

10) Pres followed treeaty and speaks for U.S. in administ rest of treaty obligts; should have same status as sole organ for treaty ending

Treaty Interpretation

· Sen consents to treaty

· informal reservations/statements not binding

· negotiation record takes place of usual leg history

· Pres interprets treaties to effectuate them; same as admin domestic law

Exec Agreements

· Interchangeable with treaty per State Dept Critieria:

· Degree of Commitment

· Intent to override St law

· Cong/Exec Agreement:  Cong delegates Power to Pres to negotiate (e.g. trade negotiations, NAFTA)

· Agreements Pursuant to Treaty: Like status of forces agreements

· Sole Exec Agreement:  Entered into solely by Exec on own For Aff autho (Dames & Moore Algiers accds, Pink Litvinov assgnt)

Self Execution of Treaties

· Agreements are not “self Executing” unless they require no additional supporting leg 

· E.g. treaties for aid require subsequent approps, are not self-ex

· Self Executing treaties are essentially addressed to the Cts for enfct

· “these laws already exist, this treaty says apply them to these people as written”  no new law is required, merely application by rote to new set of people

Reid v. Covert, 354 U.S. 1 (1957)

· Exec Agreements must follow Const; may not try accused wives of military personnel in Cts Martial overseas despite being arrested on bases; civilians get full 5th, 6th Amend. rights

Comm of U.S. Citizens Living in Nicaragua v. Reagan, 859 F.2d 929 (1988)

· May Pres Reagan continue funding contras in violation of UN Charter and Customary Intl Law (as determined by Intl Ct of Justice ruling against U.S. for mining Nic harbors)?

· Treaty obligations may be neutralized by later, inconsistent statutes (in enacting approps bills funding contras)

· U.S. is dualist/hybrid Intl Legal Player; U.S. Cts will apply latest law to make decisions, if last act violates In’t law, it takes precedence; but Cts ir interpret statutes to be consistent with treaty obligations

· Πs also held to have no standing, as UN Charter recognizes only member states (not individuals)

· Treaty was non-self executing

Customary Int’l Law

· Int’l Law based on widespread and consent across community of nation-states

· Applies only where no controlling Judic, Exec or Leg act is in place

· Rests on consent of states

CLAIMS

· Even if CIL violated, this is not binding on determ of U.S. Cts

· Fewer than 1/3d UN Members have compulsory Jurisdiction for Intl Cts

· Jus Cogens not same, it is based on natural law and applies regardless of St consent

· most basic CIL norms--banning slavery, genocide, etc.  No state may contradict by law

Garcia-Mir v. Meese, 788 F.2d 1446 (11th Cir 1986)

· Is AG action to hold Mariel Cubans enough to contravene Int’l Law in violation of CIL against “prolonged arbitrary detentions”

· Atty Gen Act is Administration/Exec act for Constl pruposes

· Controlling Cong Act is statute allowing deportation of criminal refugees

· Exec Act to decide to detain indefinitely pending deportation is enough to supercede CIL (which holds only absent specific domestic act)

State Secrets and FOIA

· FOIA Establishes presumption that govt information be released to public on request, unless exceptions apply
[image: image1.wmf]
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5 U.S.C.A. § 552  -relevant portions in Dycus at 924

· Agency -per 552(f)(1) 

· Rushforth v. Council of Econ Advisors, 762 F.2d 1038 (D.C. Cir. 1985)

· Records of govt entity lacking indep. autho to take direct action, and whose sole function is advising Pres need not disclose under FOIA

· Armstrong v. Exec Office of Pres, 90 F.3d 553 (D.C. Cir. 1996)

· Natl Secy Cnl determined to be not an Agency under FOIA as NSC staff lacks substl authot to make or implement policy (notwithstanding Iranamok and EO 12,333?)

· Agency Records
· agency must create or obtain materials

· agency must control materials as of FOIC request

· Reasonably Described

· 552(a)(3) requires Agency to avail records reasonably described as sufficient for professional employee familirar with agency and subject area to locate with reasonable effort
· But see Kowalczyk v. DoJKowalczyk v. DoJ, 73 F.3d 386 (D.C. Cir. 1996)
· Agency not obliged to look beyond 4 corners of request for leads to location of docs sought 
Exemptions and Judicial Review

Ray v. Turner, 587 F.2d 1187 (1978)

· FOIA suit against CIA, for disclosure of documents concerning plaintiffs. D. D.C. dismissed based on affidavits supplied by an official of the CIA, Πs appealed. 
· Re exemption claim, Congress left in camera inspection to the discretion of the district court
· ultimate criterion is: whether the district judge believes that in camera inspection is needed in order to make a responsible de novo determination on the claims of exemption;
· Re exemptions 1, 3 and 6
· problem of segregability showed some portion of docs might be exempt
· but FOIA might contemplate disclosure in part
· CIA's proffer of multiple exemptions for each withheld document caused probs
· agency may not rely on the "exemption by document" approach even in a national security context; the agency must provide a reasonable segregation as to the portions of the document that are involved in each of its claims 
· Exemption 1 Claims

· No need to disclose if agency reasonably determines damage to natl secy; docs are properly classified

· Classification 

· Exemption 3 Claims

· Sources and methods may be protected

· Vaughn affidavit procedure is supposed to represent a practical means to determine nature of docs

· In camera inspection at discretion of Ct where agency cannot describe doc fully enough to show exemption

· Exemption 7 Claims

· protect records used in law enforcement if interfere with invest, trial, etc.

· Bad Faith

· agencies acting in bad faith may trigger thorough jud rev and disciplinary action

Protecting State Secrets

Halkin v. Helms, 690 F.2d 977 (D.C. Cir. 1982)

· Πs claim to be subject to surveillance and interception of foreign comms during Vietnam War; seek $, decl, inj relief against CIA. D. D.C. dismissed.  
· claim of state secrets privilege was properly upheld
· Πs could not show any of their communications had been intercepted, did not have standing to challenge that interception; 
· no standing to obtain inj relief against the surveillance complaint; 
· even if did have standing, grant of inj relief against intelligence-gathering operations would have been an abuse of discretion;
· claims for declaratory relief with respect to the surveillance were moot.
National Security v. Individual Liberties

Secrecy Agreements

U.S. v. Marchetti, 466 F.2d 1309 cert denied 409 U.S. 1063 (1972)

· U.S. v. former CIA employees to stop bok publish violating of secrecy agreement and oath. 
· Prelim inj granted and appealed
· secrecy agreement executed by employee was not in derogation of constitutional rights
· provision for submission of material to the agency for approval prior to publication was enforceable
· so long as agency acted promptly and withheld approval of publication only of classified information 
Snepp v. U.S., 444 U.S. 507 (1980)

· U.S. wins decl former CIA agent breached contract, inj reqg former agent to submit future writings for prepub review, and order imposing constructive trust for all profits that former agent earns from book

· SCOTUS held: (1) former agent breached fiduciary obligation by failing to submit material for prepublication review, and (2) proceeds of former agent's breach were impressed with a constructive trust.
Enjoining Press

NY Times v. U.S., [Pentagon Papers] 403 U.S. 713 (1971)

· U.S. sues to enjoin publish classified Pentagon Papers on Vietnam policy.  

· cases:  New York, 328 F.Supp. 324, 444 F.2d 544, 446 F.2d 1327. ; cert granted on both

Per Curiam:

· Government failed to show justification for restraint of study

JJ. Black, Douglas; concurring
· Prior restraints are reviewed very strictly

JJ. Douglas, Black; concurring
· Highest Pres power comes from war decl, not present here

J. Brennan, concurring

· No prior restraint is tolerated by 1st Amend; save possibly when at war (Schenck v. U.S., 249 U.S. 47 (1919))

· Much more serious showing of potential and imminent harm needed for prior restraint

JJ. Stewart, White; concurring

· No specific reg or law autho by Cong is used in present case to justify possible prior restraint

· Absent clearer autho, govt must show disclosure results in immediate, irreparable damage to Nation or people

JJ. White, Stewart; concurring 

· Some prior restraint ok, even good in this case, but govt not meet heavy burden against prior restraint here

· Absent leg by Cong, Exec cannot have inherent power to autho remedies with such sweeping potential for inhibiting publishing by press

J. Marshall, concurring

· Pres may classify docs, but here equity jurisdiction of Ct is invoked to protect natly secy; (In re Debs, 158 U.S. 564 (1895)).  Exec & Cts may not use injunctions to make law w/out Cong.  Cong has twice rejected leg that would have allowed this form of prior restr. 

CJ Burger, Dissenting

· 1st Amend not absolute, govt should be able to review docs for security

· Not joining merits portion of Harlan/Blackmun

J. Harlan, CJ Burger, J. Blackmun; dissenting

· Ct passing on Exec For Aff power ++restricted;

J. Blackmun, dissenting

· remand for greater review of docs by lower cts (in secret?)

Crim Prosecution

· U.S. v. Morrison, 604 F. Supp. 655 (D.C. Md 1985)

· Δ charged under 18 U.S.C. § 793(d) with releasing copies of three classified photographs to a British magazine. 

· statute not unconstitutionally vague by failing to give fair warning what documents are covered;

· statute applies to the "leaking" of information to the press;

· statute is not overbroad where a limiting instruction is given;

· statute prohibiting theft or embezzlement of "things of value" belonging to the govt applies to unauthorized disclosures of classified information; 

· indictment charging Δ with violation of statute complied with "value" requirement.
Statutes Punishing Classified Disclosures
· §1924:
Prosecution for unauth storage of classified materials

· 18 U.S.C. § 793(d): 
Auth access, leading to willful comm to unauth person

· 18 U.S.C. § 793(e):
unauth access to classified info

Secrecy and Public Domain

· Per Progressive Standard, govt has control over classified info; even if assembledd by reviewing publ domain lit

N.B. Depending on level of concern, may want to consider immty in xchange for permanent injunct and compelled turn over of info (prevents 5th Amend appl)

Disclosures of Classified Info Excercise

Fourth Amendment and FISA

· Particularity and probable cause reqts designed to deal with physical searches, against backdrop of Brit genl warrants

· Olmstead: wiretapping not subject to 4th Amend (but see classic Brandeis dissent)

· Fed Comm Act:  criminalizes unwarranted wiretapping 

· Nardone: SCOTUS exclusionary rule on illegal wiretapping ev being used in Ct. 

· Katz: 4th Amend does apply to all searches, which are per se unreasonable absent warrant; does not discuss natl secy cases

·  Title III:  wiretaps req warrants for domestic cases

U.S. v. U.S. Dist. Ct., (Keith Case) 407 U.S. 297 (1972)

·  In dome cases(including dom secy), wiretaps req warrants

· For Intel excepted from discussion

· Surveill for domes secy may req addl leg (when dealing w/ citizens)

Post Keith Case 

· Art II gives intel power to Pres under duty to preserve, protect & defend country

· N.B. also Youngstown, Pres pwr strongest in For Aff

· Cir Split later questions power to surveill domestically absent warrant

FISA
· Prob cause only needed to show likelihood of target’s membership/service in For Power (including terrorist group

· warrants applied for/issued ex parte

· Secret unless and until info used in Ct

· FBI sends affidavit to DoJ office on intel policy rev, writes appl

· Appls approved by AG or designee

· Appl then goes to FISC (11 judges appted by SCOTUS CJ

Truong:  (applies law before FISA, but FN 4 does refer to recently passed act)  warantless surveill ok for For Intl investgts as warrant unduly burdens Pres in For Aff (where power is used only for For agents and For Intel Investgs.  Establishes “primary purpose test” re 50 U.S.C. § 1804

U.S. v. Duggan, 743 F.2d 59 (1984)

· FISA lesser prob cause stand found Const’l

· FISA used to surveill people connected with IRA, despite no criminal acts in U.S. 

· Natl Secy interest pf U.S. still implicated if a poss of harboring terrorists exists, even if no crime was committed in U.S.

Humanitarian Law Project v. Reno, 205 F.3d 1130 (2000)

· AEDPA of 1996 allows AG to designate 30 orgs as terrorist; J. Kozinski writes for 9th Cir. on whether such desig violates 1st Amend

· May desig for, terrorist acting, dangerous of natl secy punishment allwed for those knowingly providing material suppt to For Terr Orgs

· Material suppt: $, lodging, training, weapons, transport  

· Πs wished to give what may be material suppot to nonviolent humanitarian wings of turkish Kurd group (PKK) and Tamil Tigers

NAACP v. Claiborne Hardware Co., 458 U.S. 886 (1982)

· Assn alone justifies liability if group’s goals are illegal.

· In Claiborne, prosecution is for membership, but AEDPA specifically applies liability to aiding group, not membership alone

· Since $ is fungible, there is no control over use of suppt once it’s given

· Ct holds furthering illegal arms Not advocacy, but gets intermed scrutiny since some advocacy exists

· Act ok for regulating for contact, stop terror, etc.

· On sufficient tailoring, it is best left to Cong to decide how best to address

People’s Mujahedin of Iran

· Is 5th Amend violated by secret ev used against alleged terr orgs

· AEDPA reqs notice but that was done here

· Ct not say that as a non-resident alien group there is no Due Process protection

· Ct considers classified record in camera, Due Process not req full disclosure; only notice and opp to be heard matters

Interrupting Terrorist Support and Financing

Economic Sanctions

Recall Little v. Bareem on undeclared war w/ France and economic sanctions

Trading with Enemy Act of 1917

· By 1933 Pres could investigate, req, ban transactions.  Also allowed to block/freeze propty by courts.

· Applied in WWII, against Cuba and other autho

IEEPA OF 1977

· Amends TWEA for peacetime; grandfathers in ongoing sanctions under TWEA (Cuba)

· Reqs decl of Natl Emergcy for unusual or extraord for threats

· Pres may (in 50 U.S.C. § 1702) completely control propty of designee, short of taking title.  prop may then be used as bargaining chip diplomatically

· applied in Dames & Moore, Iran policy, Libya, Iraq, etc.

· run by DoS Off of For Assets Control

· Liscences may be allowed to deduct $ from frozen assts for attys fees

USAPATRIOT

· Amends IEEPA to allow prelim blocking, pending investg

· Cts allow for no notice prior to blocking

· Agency record may be submitted ex parte and in camera

Prosecuting Terrorists

Designating/Charging Terrorists

Holy Land Fnd for Relief and Develp. v. Ashcroft, 333 F.3d 156 (2003)

· 1995:  Hamas designated as Spec. Desig Terr grp

· Holy Land (U.S. muslim charity) desig for supporting Hamas, argues 1st, 4th, 5th Amend rights and rights under Relig Freedom Restn Act

· N.B. Dispute over desig HLF & similar orgs is between law enfct and polticos, based on law enfct pref to track $ flows and support networks (can’t do once they are frozen and know you’re on to them)

· Special record showed financial & personal leadership ties between HLF and Hamas

· Ev gets arbitrary & capricious stand of review based on AEDPA stands

· Harmless error on finding of no constl right to terrrorism, since Δ gets no factfinding, but enough ev existed anyway

· Any Hamas interest of HLF in U.S. justifies sanction

· Due Process claim dismissed (use of class. info)

Criminalizing Terrorism

U.S. v. Abu Rachman, 189 F.3d 88 (2d Cir. 1999)

· Charged with committing terrorist actions while engaging also in protected activities like speech

· conspiracy case, 9Δs starting with murder of rabbi (former right-wing Knesset member) killed by Al Said Nasser (acquitted by Trial Ct of murder but serving time for weapons charge)  Ist WTC attack coordinated to threaten U.S. into releasing Nasser, plot to bomb NYC bridges and tunnels

· According to Trial Judge McKasey, case was a “wake up call though it seems people hit the snooze button”

· Charge is seditious conspiracy for declaring fatwas

· sedition similarly worded with treason charge in Art III § 3, but requires waging war against U.S. or conspiracy to overthrow govt (w/out citizen’s duty of allegiance).  Sedition is lesser offense than treason

· No violations to 1st Amend rights here, Brandenberg test is that if speech is likely to incite an illegal act, it ceases to be protected.  (Ret of imminent lawless action).

· Broad statement of religious beliefs maybe enough for a charge if context makes likelihood of action reasonably foreseeable

· Narrow statement more clearly violative no matter what is context 

· NB:  Convicted 1995, last habeas petition denied only in 2004

Extraterritorial App of Law

· U.S. v. Bin Laden, 92 F. Supp. 2d 189 (S.D.N.Y. 2000)

· Δ served in Kenya with Kenyan search warrant, searched by U.S. and Kenyans, U.S. agents apprehend

· U.S. may regulate conduct performed outside of U.S.

· U.S. v. Bowman, 260 U.S. 94, 98 (1922) allows crim statutes not depending on locality.  Δ argues Bowman applies only to penal statutes applied to U.S. citizens

· In’tl Law (protective princl) supports J on for natls where nation’s interests at issue

· Art I § 10 allows Cong to define crimes against Int’l Law

· Curtis-Wright argues for broad for affs autho

· 1986 Diplomatic Secy Act criminalized extraterr murder of U.S. citizens

· AEDPA 1996 expanded passive personality principle to acts of terrorism

· ? on J of deaths of Kenyans and Tanzanians, but Int’l Law principles of universality allow 

· Odeh later given up by Kenya to U.S. per process of rendition (in irregular rendition, there’s abduction or luring of Δ)

Principles of Extraterritorial Regulation

	Principle
	Definition
	Example of Conduct

	Subjective Terr
	Conduct wholly or subst within territ
	Anything in U.S.

	Objective Territorial
	reg Xtraterr conduct subst effecting U.S.
	drug trafficking, counterfeiting

	Protective
	reg Xtraterr acts of For natls directed against natl secy
	Plot to bomb U.S.

	Nationality
	reg own nationals overseas
	U.S. citizen killing one abroad

	Passive Personality
	reg Xtraterr conduct victimizing nationals
	Killing U.S. tourist abroad

	Universality
	Any victim by Jus Cogens
	Genocide, War Crimes, Terr


Extradition/Rendition

U.S. v. Alvarez-Machain, 504 U.S. 655 (1992)

· CJ Rehnquist

· Δ abducted by DEA officials for murder of DEA officials, Trial Ct dismisses, Cir upholds, SCOTUS reviews

· Extradition Treaty with Mexico does not specifically prohibit extralegal rendition (kidnapping!)

· We did not violate extradition treaty with Mexico, merely chose not to invoke it (!?!)

· Earlier cases allow this as well:  

· Ker (extradition by bounty hunter)

· Rauscher (extradition allows only charging with crimes referred to in the extradition)

JJ. Stevens, Blackmun, O’Connor, dissenting

· Extradition treaties exist to occupy the field and prevent illicit abductions.  Cts reading of law is strained.

Principles of Extradition

· State files complaint in approp Ct

· Requesting St appears at hearing to address particularity, prob cause and extradition treaty terms.  If Ct approves, certifies Q to SecSt

· SecSt decides to issue warrant to U.S. marshals

· Doctrine of Dual Criminality:  act must be a crime in both participating states

· Charges only allowed on items on extradition request

· In U.S. Mexico treaty, Art 8 permits refusal of extradition where death penalty may occur

· Extradition is at discretion of each country’s exec

· Does not deny right to negotiate extradition

Secret Evidence

· Secret info should not be used in civil proceedings or crim trials where no access is granted to Δ

· Distaste for crim use of intel sources since 4th and 5th Amends may not have been satisfied

American-Arab Anti-Discrimination Comm. v. Reno, 70 F.3d 1045 (9th Cir 1995)

· Group sues for being associated in U.S. immig proceedings with Palestinian terrorist org based on classified info, and excluded from return to country

· Resident aliens get full protections

· Mathews v. Eldridge, 424 U.S. 319 (1976) balancing test governs for due process for aliens

· private interest effected (strong liberty interest here since aliens legally resided in U.S. for 10 years, also economic interest in their work in U.S.

· risk of erroneous deprivation and value of U.S. safeguards with no chance for confronting secret ev;  procedural due process is reqd in civil proceedings

· govt interest:  danger of injustice when decisions lack procedural safeguards.  per Mathews, undisclosed info use in adjudication is presumptively unconstl

· State secrets privilege not apply since govt sought to make use of info/

· use of undisclosed confidential info is presumptively Unconstl and violates procedural safeguards

Jay v. Boyd, 351 U.S. 345 (1956)

· Govt was allowed to use secret evidence to deport resident alien who was Communist Party member

· Under existing statutes, AG had un-reviewable discretion to deport

Classified Information Procedures Act

· Pre-trial procedure to review classified information and determine use/disclosure in trial

· Δ must file notice of intent to disclose classified info

· Π may make in camera motion to deny

· if Ct finds classified info is admissibile, Ct may order unclassified synopsis/subst

· If Govt seeks to prevent disclosure, Ct may dismiss case, or limit govt use of ev

· Policy rationale is preventing graymail by controlling use of classified info in open court

· Govt must produce exclupatory ev, witness lists, docs/statements by def, etc.

· If govt fails to hand over info, penalty is muddy

· if Agency is working or aligned with Π, it must turn over info.  Non-aligned agencies might not be reqd to disclose.

U.S. v. (Wen Ho) Lee, 90 F. Supp. 2d 1324 (D.N.M. 2000)

· Lee argues CIPA violates 4th, 5th, 6th Amends; Ct disagrees

· CIPA not require Δ tell govt his case, only that general parameters be disclosed.  No 5th, 6th viols

· CIPA not require revealing of Cross-Ex plan

· Ct says Due Process only violated with burden is tipped to Δ; not so here.  Govt must still file its discovery statements, similar to CIPA reqts on Lee

Military Commissions

· A non-Art III military Ct used to

· try enemy belligerents for violating law of war

· Administer justice in occupied areas

· Administer areas under martial law

· Trial by judge, no jury, relaxed procedural reqts

· Not same as Cts Martial run under UCMJ

Ex parte Milligan, 7 U.S. 2 (1866)

· Milligan arrested for membership in pro-Confederate “Sons of Liberty” group and allegedly plotting to raid a Federal arsenal in Indiana

· Files Habeas writ which splits on Q of J

· SCOTUS says it findamentally has J to review HC petitions, and rather the Q is if milt comm had J to try Milligan in first place

· Const reqs civil trial by jury

· Milligan is civilian

· IN is not in War zone

· Civillian Fed Cts in Indiana were open and functioning; no reason for milt comm.

Ex parte Quirrin, 317 U.S. 1 (1942)

· German Kriegsmarine saboteurs (some dual U.S./Gerry citizens) smuggled (in uniform) unto U.S.  A member turns them in, all are tried in milt commiss and sentenced.  

· SCOTUS reviews (NB many conflicts; Frankfurter helped DoJ craft args, Murphy showed up to orals in his reserve uniform!)

· Pres and Cong have shared war powers. This commission was exercised in WWII under statutes following war declaration.

· Offenses charged were viols of laws of war, not civil law; milt comm approp

· citizenship of some Δs not protect them once they have become belligerents. 

· Conviction upheld, 6/8 executed within one week!

Milligan v. Quirrin?

· Is membership in a belligerent group the key distinction between the cases?

· Is the nature of hostilities key?

· Is it determinative that the WWII commission operated under statute?  (Pres at Zenith, as later held in Youngstown Jackson I?)

· Pres might have inherent power to capture and detain

· Cong likely retains power to regulate commissions

Military Detention

Detention Act

· 18 U.S.C. § 4001 bans detention of U.S. citizens except per act of Congress

· 18 U.S.C. § 4001(a) exempts counterintelligence and similar detentions

9/11 Joint Resolution

· Pub. L. No. 107-40, 115 Stat. 224 (2001)

· Unlike traditional declaration of war, does not name a specific enemy.  

· Authorizes “all necessary and appropriate force against” all Pres deemed took part in 9/11

Hamdi, 4th Cir
· Yasser Hamdi born a U.S. citizen but raised in Saudi Arabia and Mid East.  Captured under arms in Afghanistan (fighting with Taliban unit) and sent to milt detention.  Filed Habeas petition

· Admin says Pres CIC power allows detention of U.S. citizens if designated enemy combatants

· detention was based on war powers, rather than crim prosecution, 

· Detention Act not apply as Cong Resolutions authorizing War on Terrorism allows..

Padilla v. Rumsfeld, 12/18/03, No. 03-2235

· U.S. citizen with crim record.  Trained by Al Qaeda (“loosely affiliated with AQ) in Afghanistan.

· Caught at O’Hare airport (NB Point of Entry) by civilian authorities.  Charged with plot to build dirty bomb.

· Material witness warrant signed, then vacated when U.S. govt decided Padilla was unlawful combatant.  Milt took custody of Padilla

· Under Youngstown, Pres needs Cong autho and as post-9/11Joint Resolution authorizing Pres action not reach U.S. citizens detained in U.S., Pres did not apply it.

· Padilla is likely not actual member of Al Queda (but hard to determine based on informality), so Milligan controls and no detention is allowable.

Dissent

· Zone of combat is broader than Joint Res., which allos all necessary and approp means in fighting terrorism.  Pres CIC powers hold.  Quirren saboteurs were captured in U.S. (outside theater of combat) but SCOTUS allowed milt comm and detention.

Hamdi v. Padilla

	Hamdi-4th Cir
	Issues
	Padilla-2d Cir

	
	War Powers 
	

	· no specific autho rqd if captured under arms
	
	· domestic war powers constrained

· Const gives Cong maj of domest secy autho

· Const limits Exec outright -e.g. 3d Amend

· 

	· Joint Res autho all necessary action 
	
	· Joint Res not specific autho for domest theater

	· Cong funded detentions of those “like POWs”
	
	· Quirren says Cong autho is needed & specificity 

	
	Geneva
	

	· Hamdi’s status not gove geneva protection, which reqs State Actor
	
	

	· POW status qives greater rights, such as hearings
	
	

	
	Judicial Deference
	

	· Jud should not trespass on war powers
	
	· Detentions of U.S. citzs are legal matters

	· Hamdi captured in war zone, hence defer to Pres

· Crim safeguards not translate to battlefield

· Milt not acquiring ev, preserving ev chains, etc

· Imposing crim pro on battlefield hinders intel


	
	· Youngstown allows and demands review

· Per Milligan,where civilial options are available, they must be used

	Circumstances of capture make detention clear and justifiable, as does difficulty of getting evidence
	
	circumstances of capture show more limited status as enemy combatant


Miscellaneous Topics

Foreign Sovereign Immunity 

(divided among several class periods)

· Customary Intl Law preempted by U.S. law

· FSI was first applied in U.S. early in Republic:
· Schooner Exch
· Admiralty case on liability for French vessel put in U.S. port

· Πs argued U.S. claim on ship, 

· U.S. said Sov Immunity applied; SCOTUS agrees based on CIL

· Revised as Restricted Theory of FSI accepted.

· commercial acts not covered; wholly public acts are

· When foreign St sued in U.S., it contacted DoS, which filed suggestion of Immty brief

· 1930s-Cts first hold U.S. perspective on FSI as binging based on For Aff power

· For Cts generally applied Restrictive Sov Immty; post WWII, U.S. negotiated bilats for waiving FSI

· 1952 Tate Letter (DOJ GenCnsl) saying Restrictive theory best.  For. govts may assert immty and ask DoS to intercede when sued; allows Exec hearing on whether to give letter (which Cts would view as binding).  or, For Govt could file brief to Ct and Ct would decide.  DoS decision on whether to grant seen as arbitrary and political

FSIA of 1976

· codified restrictive sov immty to transfer determ of sov immty to cts; to ensure due process and impartiality

· Deals solely with immunity; actual rules of decision and choice of law are Fed or St as appropriate.  Δs treated as normal Δs, but no punitive damages

· 28 U.S.C. § 1330(a):
Fed SMJ for any claim on which St has no immty

· no jury trial

· exclusive basis for J over foreign states being sued

· 28 U.S.C. § 1603:
includes any political subdivisions of sts

· agencies or instrumentalities are organs of St or majority owned by govts (Amtrak, Airbus, etc)

· 28 U.S.C. § 1604:
rule is immunity unless exception applies

· 28 U.S.C. § 1605(a):
Exceptions:

· Waiver (express or implied with dispute settled by Ct of host)

· non-commercial torts (cts allow where tortious act or omission and damage done in U.S. --like traffic accidents; also where act/omission is discretionary function)

· Excuded torts are malicious, abuse of process, libel, slander, etc.

· Per AEDPA:  St sponsors of terrorism may be sued in 1605(a)(7).  Retroactively for countries on DoS terrorist list

· Terrorism sponsors do qualify for punitive damages

· Immty of Heads of St and For. Individs still dealt with via CIL

FSIA Commercial Activity Exception 

Argentina v. Weltover, 504 U.S. 607 (1992)

J. Scalia

· Unilateral refinancing of govt bonds is taken in connection with a commercial activity, not as matter of policy.  Has direct effect in U.S.  FSIA doesn’t apply

· When foreign govt acts not as regulator, but as market participant, it’s activities are commercial and excepted from FSIA.  (Cos renegotiate bonds as well, Argentina’s action is not unique)

· For govt’s issuing regs limiting for currency exch is sovereign activity.

Violations of Int’l Law Exception

· some advocates say violating Int’l law is an implied waiver of sov immty

Argentine Repub. v. Amerato Hess Shipping

· Liberians sue Arg for destroying oil tanker on high seas (during Flaklands War)

· Cong did not specify that extraterr torts could be tried in U.S. when a sovereign is a party

· FSIA occupies the field and limits Alien Tort Claims Act to non-sovereigns

Diplomatic Immunity

· Also get immunity

· Diplos have broad immty from civil or crim prosecutions (family and households too if foreign natls)

· Civil suits have some applicability (for reciprocity and comity needs)

· May be turned over for jurisd per sending state

· Diplo and consular properties also treated as inviolable (though not as foreign soil--popular myth)

· Receiving state may declare diplomat “persona non grata” and sending st must recall

· Same protection for UN personnel

Head of State Immty

Aristide, F. Supp 128

· elected Pres of Haiti, accused of ordering assassinations while in exile in U.S.

· head of state is immune unless waived by his own state or self

· though Aristide in exile, was still recognized head of Hati by U.S., therefore any crimes ordered/committed while in U.S. are not actionable.

· Cts reluctant to apply immty for diplo/HOS w/out Exec Determ it is warranted.  DoS certification of status of person is viewed as binding.

· Nevertheless, waiver allowed.  Q as to whether a waiver from Haiti was legitimate since Aristide was legitimate Head of St, and did not recognize the waiver.

· Torture Victims  Protection Act also fails to give J as it not waive immty, which has equal basis in Intl Law.
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