US FOREIGN RELATIONS LAW OUTLINE – Prof. Anderson
CONSTITUTIONAL ORIGINS OF FOREIGN AFFAIRS

 

· Constitutional Background

· Declaration of Independence - no written governmental compact bound the states together or defined the Continental Congress's powers.  Individual state constitutions had some foreign relations powers, but the Continental Congress conducted foreign relations fro US.  One opinion is that the states retained internal sovereignty and that Congress had rights over external sovereignty (i.e. make treaties of commerce and alliance).

· Articles of Confederation - for US to bargain effectively the national government would have power to conclude treaties and compel states to observe them.  Important for US to have power to defend itself an bargain commercially. 

· US Constitution

· Article I, §1, cl. 1

· Article 1, §8, cl. 1, 3, 4, 10-16, 18

· Article I, §9, cls. 5-6

· Article I, §10, cls. 1-3

· Article II, §1, cls. 1, 

· Article II, §2, cls. 1-2

· Article III, §1-2

· Article IV, §2

· Amendment X

Presidential Powers

· Vestiture Cl. for “Executive Power” 

· Cmmdr in Chief (CIC)

· Faithful Execution of Law

· Treaty Negotiation/Ratification

· Exec Agreements too

· Apt. Ambassadors

· Receive Ambassadors

· Veto Laws, propose laws

Congressional Powers

· Vestiture Clause for “Legislative Power”

· Spending

· Raise Armies

· Declare War

· Regulate Military

· Letters of Marque and Reprisal

· Call up militia

· Define and punish crimes v. law of nations

· Regulate foreign commerce

· Tariffs, duties, etc.

· Consent to treaties and appointments (Sen) 

Judicial Powers

· Vestiture Clause for “Judicial Power”

· SCOTUS original J over Ambassadors

· Judge treaties and Federal Law

· Federalist papers - reflect the idea that the US should be united to observe the laws of nations, maintain peace, have a common defense, build strong commerce, etc.

· Neutrality Controversy of 1793

· There was a treat with the US and France that called for certain requirements, but when France entered into war with other European countries, President Washington proclaimed neutrality.  The controversy was that the decision was not authorized by Congress (who has the power of declaring war) and it could be construed as a repudiation of the treaty obligations.  Sparked Pacificus (Hamilton)-Helvidius (Madison) debate.  Resulted in Neutrality Act of 1794.

· Nature of US Foreign Relations Authority

· Ex Parte Merryman - Lincoln authorized the commanding general of army to suspend writ of habeas corpus, which he did in the case of Merryman despite the Court's issuance if it.  The court held that the President doesn't have the ability to suspend habeas corpus because it is a legislative power under the Constitution.  If he did, he would be taking upon himself the legislative power by suspending the writ, and the judicial power by arresting and imprisoning a person without due process.  

· Chinese Exclusion Case - a federal statute prohibited Chinese laborers from re-entering US under certain circumstances.  Question is whether have the authority to enact such a statute.  The government has the power, as a sovereign, to exclude aliens when the interests of the country (protection/security) requires it.

· Curtiss-Wright - Congress enacted a joint resolution that provided that if the Prez found that a prohibition on arms sales would promote regional peace (Bolivia-Paraguay war), and he made such a proclamation, such arms sales would be illegal.  The question is whether Congress had unconstitutionally delegated law-making authority to the Prez.  The court found that the power of the federal government to exercise enumerated and implied powers is only true in respect to internal affairs.  The powers of external sovereignty passed to the US from Britain and does not depend upon the affirmative grant of the Constitution.  Also, it noted that this was a historical practice in the US.  It held that there is sufficient warrant for the broad discretion vested in the Prez to determine whether the enforcement of the statute will have a beneficial effect upon the reestablishment of peace; whether he shall make proclamation to bring the resolution into operation; whether and when resolution shall cease; and to prescribe limitations and exceptions to which the enforcement of the resolution shall be subject.  In FP, Congress may leave the Pres with wide discretion that would otherwise might run afoul of the nondelegation doctrine.

· 3 theories as to sources of foreign relations powers:

· That the fed govt has only FR powers delegated to in in constitution.  (Merryman)

· That FR powers inhere in the "sovereignty" that is implicitly vested by the Constitution in the national govt. (Chinese Exclusion)

· That FR powers inhere in US national sovereignty, but this theory relies on an extra-constitutional source for these sovereignty-based powers, such as the British Crown or international law. (Curtiss-Wright)

 

THE COURTS AND FOREIGN RELATIONS

 

Standing

 

· Raines v. Byrd
· Members of Congress who voted against the Line Item Veto Act sued to challenge constitutionality of the Act (as the act provided "any member of Congress" could do this).  They argues that even though their vote was given effect, the Act itself would make future votes less effective by giving Prez ability to cancel items in appropriations bills after signing them into law.  In dismissing the claim, the court found that to uphold their standing would require a drastic extension of precedent, and the court also found support in historical practice where in conflicts b/in one or both houses and the Exec, no suit was brought on the basis of claimed injury to official authority or power.  The concurrence stresses the importance of the court to distance itself from interbranch controversies, but says a case challenging the constitutionality of the Act by a private individual would be able to be resolved.  

· Standing Requirements: (1) the P must have suffered (or be likely to suffer) a concrete injury; (2) the injury must be fairly traceable to the conduct of the D; (3)it must be likely that the injury will be redressed by a favorable decision.  Ere, the court limited "legislative standing"

· Legislators have no standing to sue president except in 2 cases:

· Legislators whose votes would have been sufficient to defeat/enact a law have standing if the law goes/doesn't go  into effect on the ground that their votes have been completely nullified.

· ???

 

Political Question

 

· Baker v. Carr
· Facts: Civil action by Ps in Tennessee claiming equal protection was being denied in electoral apportioning. 

· Holding: 

· matters involving FA will be considered PQ when: 

 1. "Textually demonstrable constitutional commitment of the issue to a coordinate political department;" as an example of this, Brennan cited issues of foreign affairs and executive war powers, arguing that cases involving such matters would be "political questions"

2. "A lack of judicially discoverable and manageable standards for resolving it;"

3. "The impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion;"

4. "The impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government;"

5. "An unusual need for unquestioning adherence to a political decision already made;

6. "The potentiality of embarrassment from multifarious pronouncements by various departments on one question." 

· Areas where ct may act despite PQ after executive recognition of foreign state/government:

· Foreign relations: Examine status of politically determined and declared foreign territory and whether a statute applies to it; determine whether neutrality statutes have become operative absent explicit executive proclamations; cases involving immunity from seizure of vessels owned by friendly governments.

· Goldwater v. Carter
· Facts: US recognized the ROC in Taiwan as sole legit gov't in China.  US had mutual defense treaty with ROC against PRC so it made it difficult in 70's to normalize relations with China (and the de facto govt).  In 1979 President Carter announced they were going to terminate the treaty.  Goldwater sued Prez claiming Senate's approval was needed.  The SC vacated judgment and dismissed.

· Holding (plurality):

·  Rehnquist (plurality) claimed that the issue concerned how foreign affairs were conducted between Congress and the President, and was essentially political, not judicial; therefore, it was not eligible to be heard by the court. 

· Powell  (concurrence)-  would've dismissed the claim as not ripe for judicial review, not as a political question.  The court regularly resolves issues that are not in the Constitutional text, what is difference here? a dispute between Congress and the President is not ready for judicial review unless and until each branch has taken action asserting its constitutional authority.... The Judicial Branch should not decide issues affecting the allocation of power between the President and Congress until the political branches reach a constitutional impasse.  While agreeing that the case did not merit judicial review, believed that the issue itself, the powers of the President to break treaties without congressional approval, would have been arguable had Congress issued a formal opposition through a resolution to the termination of the treaty (The Senate had drafted such a resolution, but not voted upon it). This would have turned the case into a constitutional debate between the executive powers granted to the President against the legislative powers granted to Congress. As the case stood, however, it was simply a dispute between the executive and legislative branches of government, political in nature.

· Think about: Nature of the issue vs. context in which it arises?

 

· Hypo: in 2006 Bush made recess appointment for vacancy in UN.  If Senate had taken up and defeated nominated and then going into recess and 51 senators bring lawsuit against president alleging that he has ignored their votes and they have standing, would the courts have entertained this lawsuit or thrown in out as political question.  My answer: they might have entertained it under Powell's concurrence because it would've been a debate over executive-congressional powers.

· Japan Whaling case
· Issue: challenge by wildlife groups to Sec of Commerce's decision to not to certify Japan for statutory sanctions designed to protect whales, despite Japan's violation of an int'l whaling quota. 

· Holding: No PQ. The government was correct not to certify Japan as in violation of the treaty .  Exec had not acted contrary to the relevant statutes.

· Key difference with Goldwater: no direct clash b2in 2 branches but purely a legal question of statutory interpretation.

· PQ not limited to direct con challenge b2in branches but will almost always be invoked in those cases.

· Consistent with this case, courts often decline to apply PQ doctrine in nonconstitutional cases, although deference to Exec frequently given.

· Lowest common denominator of case or controversy requirement: judiciary can only decide quest in actual litigation b2in parties … 

· Does it raise issues regarding Foreign Intelligence Surveillance Act (FISA)? - establishes a ct made up of Art III judges designated by the Chief justice and they sit in DC in secret; government makes applications in secret in camera and under 50 USC 1804 the gov't has to make a certification tat the target of electronic surveillance is foreign power or agent and places to b spied is being used by it and gov't has to certify it is foreign surveillance and cant be obtained by other means.  Ct can issue the permission if it finds probably cause that all the certification is true.

· Is this a proper role for an article III judge

 

Judicial Deference to Executive Branch

 

· Mingtai Fire v. Unites Parcel Service
· Court looks at acts/intent of the Exec and Congress to determine that Taiwan is not bound to the Warsaw Convention even though China is.  Court recognizes and gives deference to the political branches position that Taiwan is not adhered to treaty, but it doesn't independently determine the status of Taiwan.  Existence of a pol question may turn a lot of times on context and not in issue; may not present PQ  when dealing with private rights, parties, commercial litigation, etc.

· Gonzalez v. Reno
· Cuban kid found in coast of FL and lived with uncle; petitioned to stay in US but dad asked he go back to Cuba

· Holding: dad was in position to apply for his son's asylum and not uncle. Executive agency has gap-filling discretion when statute is silent on issue.  Role of courts is to check agency policymaking for procedural compliance and arbitrariness; to decide whether a policy is reasonable in light of statutory scheme.   

· US v. Lombera-Camorlinga
· Exclusionary rule is not appropriate; deference to state dept position that rule not appropriate in this case; Prez will know best what the treaty intended and how it fits in within the US treaty and foreign relations

· In 2006 Sanchez-Lama v Oregon the Ct noted the govt's opinion in amicus - the ct didn’t intend to undue Camorlinga but strange it didn’t refer to it on merits

 

Act of State Doctrine

 

· Banco Nacional de Cuba v. Sabbatino
Cuba expropriated a sugar plantation and somehow proceeds from the sale of the sugar ended up in the US and the individual who lost the plantation is trying to get their hands on the proceeds. Cuba says title to the sugar passed to us by the expropriation. The receiver says it is an unlawful act. In area of pervasive federal interest, federal law will apply and cts have authorities to say what it is under supremacy clause.

i. The court decides that the law on expropriations is not settled enough for us to determine to set aside our normal mode of not wanting to pass upon the validity of a state’s actions 

ii. Congress tries to force the court’s hand with the Hickenlooper Amendment, but the court interprets it narrowly.

· Sabbatino is the bankruptcy receiver appointed by US court; CAV is company in Cuba selling sugar to buyers located in Morocco; money was to go from buyers to commodities broker (Farr Whitlock) who would pay CAV; Cuba seized and nationalized US sugar co.s (inc. CAV) in Cuba in response to US sugar quote; Cuba wants Farr Whitlock to pass the money to gov’t of Cuba, not to CAV rep; instead Farr Whitlock gives the money to CAV rep (sabbatino) on theory that the true owners are the pre-nationalization owners of CAV who had to file for bankruptcy; Banco nacional stands in for Cuba and sues Sabbatino in US court trying to get the money

· Under principles of comity, sovereign states are allowed to sue in the courts of the United States. "Comity" is neither a matter of absolute obligation, nor of mere courtesy and good will.

· Severance of diplomatic relations with Cuba did not result in closing of United States courts to instrumentalities of the Cuban government.

· International law does not prescribe use of the doctrine of act of state nor does it forbid application of the doctrine even if the act of state in question was a violation of international law.

· Issue: Was the act of cuba (expropriating property in Cuba) valid?

· Held: Court cannot pass upon the validity of Cuba’s act taken in its own territory

· Rationale: Court says that the doctrine is:

· Not Constitutionally-driven

· Not compelled by international law

· Doesn’t rest on the inherent nature of sovereign authority; the court is changing positions a little from its prior position that the AoSD was derived from principles of int'l law and comity.
· Court seems to base doctrine on SOP concerns, don’t want to intrude on the Exec. Branch – give deference to exec position; 

· Also have concerns for impact on international trade – ties in with choice of law analysis 

· Presence of clear international law: court does seem to say that if there were a clear international law, then the Court would pass on the validity of the act – ties in with SOP issue b/c less concern for stepping on the Exec in this situation

· Dissent by J. White 

· Second Hickenlooper Amendment

· this is Congress’s reaction to Supreme Court decision in Sabbatino; directs US courts not to decline to hear cases like Sabbatino on AoSD grounds

· Federal courts can make federal common law in the area f foreign relations

· Problem: the political branches can plainly undue what the courts established if they disagree

· Main points:

· Sabbatino reaffirmed ASD; not compelled by Const of int'l law but supported by SOP and it has status of binding common law and no cust int law exceptions to AOS, at least where cust intl law is not settled.

· Validity of act of state in later case

· The act involved must be that f the foreign state (must be an official authorized act in some formal way by national govt)

· Some cts have held that even egregious HR abuses are not authorized.

· Claims based on treaties are exceptions - contracting nations shave come into some agreements about underlying disputes and how to resolve it

· Treaties are supreme law of the land unlike CIL

· Exception in connection with counterclaims

· Forum non conveniens - can dismiss if adequate alt forum in other country location of witnesses, evidence, where events occurred)

· Court apply presumption in favor or P

· Sometimes will be conditioned on acts of the D like agreeing to submit to foreign ct

· Int'l comity - can be implicated in situations where AOS doesn’t apply and can be more discretional

 

PRESIDENT'S FOREIGN AFFAIRS POWERS

 

· Constitutional Background

· Declaration of Independence - no written governmental compact bound the states together or defined the Continental Congress's powers.  Individual state constitutions had some foreign relations powers, but the Continental Congress conducted foreign relations fro US.  One opinion is that the states retained internal sovereignty and that Congress had rights over external sovereignty (i.e. make treaties of commerce and alliance).

· Articles of Confederation - for US to bargain effectively the national government would have power to conclude treaties and compel states to observe them.  Important for US to have power to defend itself an bargain commercially. 

· US Constitution

· Article I, §1, cl. 1

· Article 1, §8, cl. 1, 3, 4, 10-16, 18

· Article I, §9, cls. 5-6

· Article I, §10, cls. 1-3

· Article II, §1, cls. 1, 

· Article II, §2, cls. 1-2

· Article III, §1-2

· Article IV, §2

· Amendment X

Presidential Powers

· Vestiture Cl. for “Executive Power” 

· Cmmdr in Chief (CIC)

· Faithful Execution of Law

· Treaty Negotiation/Ratification

· Exec Agreements too

· Apt. Ambassadors

· Receive Ambassadors

· Veto Laws, propose laws

Congressional Powers

· Vestiture Clause for “Legislative Power”

· Spending

· Raise Armies

· Declare War

· Regulate Military

· Letters of Marque and Reprisal

· Call up militia

· Define and punish crimes v. law of nations

· Regulate foreign commerce

· Tariffs, duties, etc.

· Consent to treaties and appointments (Sen) 

Judicial Powers

· Vestiture Clause for “Judicial Power”

· SCOTUS original J over Ambassadors

· Judge treaties and Federal Law

· Federalist papers - reflect the idea that the US should be united to observe the laws of nations, maintain peace, have a common defense, build strong commerce, etc.

· Neutrality Controversy of 1793

· There was a treat with the US and France that called for certain requirements, but when France entered into war with other European countries, President Washington proclaimed neutrality.  The controversy was that the decision was not authorized by Congress (who has the power of declaring war) and it could be construed as a repudiation of the treaty obligations.  Sparked Pacificus (Hamilton)-Helvidius (Madison) debate.  Resulted in Neutrality Act of 1794.

· Nature of US Foreign Relations Authority

· Ex Parte Merryman - Lincoln authorized the commanding general of army to suspend writ of habeas corpus, which he did in the case of Merryman despite the Court's issuance if it.  The court held that the President doesn't have the ability to suspend habeas corpus because it is a legislative power under the Constitution.  If he did, he would be taking upon himself the legislative power by suspending the writ, and the judicial power by arresting and imprisoning a person without due process.  

· Chinese Exclusion Case - a federal statute prohibited Chinese laborers from re-entering US under certain circumstances.  Question is whether have the authority to enact such a statute.  The government has the power, as a sovereign, to exclude aliens when the interests of the country (protection/security) requires it.

· Curtiss-Wright - Congress enacted a joint resolution that provided that if the Prez found that a prohibition on arms sales would promote regional peace (Bolivia-Paraguay war), and he made such a proclamation, such arms sales would be illegal.  The question is whether Congress had unconstitutionally delegated law-making authority to the Prez.  The court found that the power of the federal government to exercise enumerated and implied powers is only true in respect to internal affairs.  The powers of external sovereignty passed to the US from Britain and does not depend upon the affirmative grant of the Constitution.  Also, it noted that this was a historical practice in the US.  It held that there is sufficient warrant for the broad discretion vested in the Prez to determine whether the enforcement of the statute will have a beneficial effect upon the reestablishment of peace; whether he shall make proclamation to bring the resolution into operation; whether and when resolution shall cease; and to prescribe limitations and exceptions to which the enforcement of the resolution shall be subject.  In FP, Congress may leave the Pres with wide discretion that might otherwise run afoul of the nondelegation doctrine.

· 3 theories as to sources of foreign relations powers:

· That the fed govt has only FR powers delegated to in in constitution.  (Merryman)

· That FR powers inhere in the "sovereignty" that is implicitly vested by the Constitution in the national govt. (Chinese Exclusion)

· That FR powers inhere in US national sovereignty, but this theory relies on an extra-constitutional source for these sovereignty-based powers, such as the British Crown or international law. (Curtiss-Wright)

 

FOREIGN COMMERCE POWER, ECONOMIC SANCTIONS, TWEA, IEEPA, ANTI-TERRORISM AMENDMENTS

 

Sources of Congressional Power

 

· Buttfield v. Stranahan
· Facts: constitutionality of Tea Inspection Act; P's tea considered inferior so destroyed and he sued for damages.

· Congress has explicit and plenary power to regulate commerce with foreign nations.  In this case, there was no undue delegation of power to the Exec branch and the measures used did not violate due process.

· Congress has many committees and subcommittees that deal with FR and have institutional experience and expertise in the area.  The decentralization of power in Congress might be a weakness in FR.  Most important are Congress's power of the purse (appropriations and spending) and concurrence in some FR matters.

· Comparison of Congress's interstate and foreign commerce power: 

· Interstate commerce - intended to secure equality and freedom in commercial interactions, not to create impediments for such interactions; limited by implied powers in the states; can only regulate use of channels, instrumentalities, persons, or things and intrastate activities must have substantial effect on interstate commerce.

· Foreign commerce - plenary power over foreign commerce, as a sovereign nation

· Federalism restrictions on Congress's FR power: 

· "necessary and proper" clause (sweeping clause) - power to enact laws to implement powers of all fed branches; requires that (1) means be appropriate and plainly adapted to a legit end; and (2) Congress acts with proper purpose and not merely under pretext of exercising enumerated powers.

 

Congress's Ability to Regulate the President's Use of Force

 

· Little v. Barreme (236)

· Law says any ships going to French territory could be seized and President was given the power to direct commanders of military ships to stop, examine, and seize ships breaking law.  Captain Little did this with Dutch ship coming from French port.  Court held Little was liable for damages to owner of neutral vessel because, even though he was following direct orders from Pres, that order contradicted the act of Congress and as such, was illegal.  Congress is trying to limit the risk of war with France.

 

Relationship Between Congress and the President

 

· Trading with the Enemy Act (TWEA) - gives president authority to freeze and seize assets and to investigate, regulate or prohibit all international transactions, simply by declaring a national emergency or war; applied in WWII, against Cuba and other authoritarian regimes.

· Blocking properties - denying access to banks, foreign accounts, personal property; sanctions based programs and restrictions on Americans that wish to travel or engage in transactions with such foreign nations

· IEEPA - amended Trading with enemy act so that TWEA; narrowed President's power under TWEA by limiting them to wartime; TWEA would only affect Cuba; but under IEEPA the President can still have broad emergency powers in peacetime by finding of "any unusual and extraordinary threat, which has its source in whole or in part outside the US" and requires president to declare a national emergency

· Patriot Act - allows blocking property if order for investigation is entered (without notice), on judicial review of IEEPA blocking order the agency review had to be ex party and in camera.

· When Congress delegates to president in areas where he already has independent constitutional authority, the courts construe such statutes broadly because they raise fewer questions of excessive delegation (ex. when Pres decided aggravating factors in military sentencing)

· Why does Congress delegate all this powers to the President?

· Easier for President to carry out these powers

· Limits on Congress' powers -  legislative veto (but see, Chadha and Curtis-Wright - no excessive delegation)

· Why is it rare for Congress to challenge the President in foreign affairs - specialization; decentralized power of Congress; inability to respond quickly, etc.

· In today's world the diplomatic arena is where most action is and Presidents power comes into play.  Controls lever of national security.  Congress inclined to delegate broadly and acquiesces in president exercise of power and creates precedent.  Most Congress powers is appropriations and consultation.

· Means for delegation of power:

· General licenses = regulations

·  specific licenses = to allow conduct in a particular case

· Regan v. Wald
· Respondents challenge ban on travel to Cuba. Reached Cuba. 

· Issue a general license for travel to Cuba.

· Major differences between TWEA and IEEPA

· TWEA could restrict economic with foreign countries during times of war and in times of peace. Amended to only times of war. The President can also vest property – can take title to it. Can cease property and it becomes the property of the united states.

· IEEPA for peace time crisis.

· What does travel have to do with this?  Travel = money = currency. 

· What about the right to travel? Past restrictions on right to travel were banned on certain political beliefs. This was different, national security, no political reason.

· Holding:

· The grandfathered authorities of  TWEA provide an adequate statutory basis for the challenged 1982 amendment to Regulation 560. P P. 232-240.

· (a) The language of the grandfather clause, read in conjunction with § 5(b), supports the conclusion that, in the relevant sense, the "authority" to regulate all property transactions with Cuba, including travel-related transactions, was being exercised on July 1, 1977, and was, therefore preserved. Since the authority to regulate travel-related transactions was among the "authorities conferred upon the President" by § 5(b) that were "being exercised" with respect to Cuba on July 1, 1977, it follows from a natural reading of the grandfather clause that the authority to regulate such transactions "may continue to be exercised" with respect to Cuba after that date. And since the President's authority under § 5(b) to regulate by means of licenses includes the authority to "prevent or prohibit" as well as the authority to "direct and compel," it also follows that the grandfather clause constitutes adequate statutory authority for the 1982 amendment of Regulation 560, the practical effect of which was to prevent travel to Cuba. 

· (b) Neither the legislative history of the grandfather clause nor its purpose of keeping IEEPA and the amendments to TWEA from being too controversial supports the view that Congress meant to grandfather only those restrictions actually in place on July 1, 1977. Eliminating the President's authority to modify existing licenses in response to heightened tensions with Cuba would have sparked just the sort of controversy the grandfather clause was designed to avoid.

· The restrictions on travel-related transactions with Cuba imposed by the 1982 amendment to Regulation 560 do not violate the freedom to travel protected by the Due Process Clause of the Fifth Amendment. 

 

OTHER FOREIGN RELATIONS POWERS

 

MISSING NOTES FROM FEBRUARY 7TH CLASS!!!!!!!!!!!!!!!!

 

THE STATES AND FOREIGN RELATIONS

 

Statutory Preemption 

 

· Three types of preemption:
· Conflict preemption - when it is impossible to comply with a fed statute (which is otherwise silent about preemption) and a state law; preemption follows from necessary implication from the fact of conflict.

· Obstacle preemption - first identifies the purposes and objectives of a of a federal statute that is silent about preemptive scope; preemption follows if the state statute stands as an obstacle to the accomplishment of these purposes and objectives.

· Field preemption - 2 ways it can happen:

· A fed regulatory scheme can be so pervasive as to imply that Congress left not room for the states to supplement it

· A federal interest in the field addressed b y the fed statute may be so dominant that fed law will be assumed to preclude enforcement of state laws on the same subject.

· Presumptions against preemption - cts invoke such presumption in deciding whether a statute, silent on its face about preemption, nonetheless preempts state law; domestically, courts often presume no preemption, especially when traditional state police powers, unless Congress makes intent clear.  Presumption based on federalism; ensure fed-state balance and that any preemption is due to policy considerations of Congress.  However, where FR is involved, same presumption doesn’t apply.  Issue - state prerogative vs. uniform federal FR policy?

· Hines v. Davidowitz - immigration and naturalization 

· Federal law preempts state law and fed govt has supremacy over foreign relations, immigration, naturalization, and deportation because of intimate intertwinement with responsibilities of national government and international relations.  Congress didn’t include and express preemption clause because they rarely do and because its politically contentious, think cts will do right thing, and demonstrate by way statute is constructed that they intend to occupy the field.  This is more of a field preemption case (no conflict of laws) and no room for any Penn legislation even if not at odds with federal statute.  Here the court applies a presumption that any authority of foreign relations is restricted to narrowest of readings.  Immigration is subject matter - nat'l interest

· De Canas v. Bica
· CA law said cant employ illegal immigrants

· Two Issues: Was law per se invalid as attempt to regulate naturalization?  Ct said no.  Was it preempted by fed statute?  No because court will not presume that C indented to preempt unless fairly obvious (ct applies a presumption against preemption)

· Consistent with Hines - Distinction, in Hines the statute was dealing with specific field that Congress was regulating and here no issue of foreign relations, only treatment of aliens domestically; there was affirmative evidence that Congress sanctioned this concurrent state legislation on the subject; Congress didn't intend to preclude state law in this area; and the state law does not create conflicts with fed laws.

· TEST - to determine when ct will employ statutory preemption in a specific case: (1) whether the nature of the subject matter permits no other conclusion [of preemption] or because (2) Congress has unmistakably so ordained that result [though clear and manifest purpose].

· Crosby v. Nat'l Foreign Trade Council
· Law about state spending/purchasing area (facial); really an anti-Burma foreign policy.

· The state act undermines President's capacity for effective diplomacy.  The need for US to speak with one vote; echoes Curtiss-Wright.

· US could have brought this suit but it didn't because of politics; the US doesn’t like to sue states and these state acts were popular 

· Here, Congress  unquestionably is making foreign policy, as is recognized by the ct.

 

Treaty Preemption

 

· With a treaty, the court must first answer interpretive question of whether self-executing before addressing the preemption question (must be S-E to have preemptive effect).

· Clark v. Allen - rejects dormant FR challenge to state anti0alien inheritance statute as farfetched

· Facts: Woman dies and leaves her estate. They were residents of East Germany and citizens of Germany. Cali law that said if someone dies, there is a reciprocal right to take. Treaty of friendship between US and Germany. Language there did not preempt the California law. Because there was a state inherence law.

· If the foreign country had a confiscatory policy (East Germany), then it couldn't pass to E. German policy, but escheated to the state.

· Treaty on Personal property - Court doesn’t read the treaty literally. Strained interpretation based on prior opinion. Existed a long time, congress new about it, president new about it, but never changed the treaty. Therefore, treaty new that it would not pass because the decedent lived in the US. Only if American national lived in Germany and tried to pass to German citizens would the treaty apply. 

· Treaty on Real property - treaty applied; couldn’t pass title to real property to person in Germany but could sell it and give them proceeds

· Here, under Trading with Enemy Act, US had frozen German property and had seized it (had vested right to this money under the Act) and the alien property custodian was overseer of this property and he stood in the shoes of the German relatives.

· If foreign relations law carry a presumption against state’s coming in, shouldn’t treaties?

· Will courts give deference to the executive branch in terms of treaty preemption? Yes. Just as they do on other examples.

· Japanese forced Labor litigation case
· Wars terminated

· Treaty

· Act of congress

· Presidential proclamation

· Battleship Tokyo – surrender of hostilities rather than a peace treaty. General Macarthur was exercising his commander and chief power. 

· PRC and S. Korea weren't signatories, but some women who were ltr citizens of those nations sued in US against Japan alleging forced prostitution (citizens of countries that had not signed the treaty), so the cts take the position that the ct wont be parties to reopening wounds after the US had settled its differences with Japan.  Ct gives deference to Exec Branch views in interpreting meaning of the treaty.

 

Dormant and Executive Branch Preemption

 

· Zschernig v. Miller (Oregon case)
· State had policy opposing confiscatory policy of communist regime.US amicus curia took position that the treaty was still in effect.  Law purported to be on estates and trusts and targeted foreign legatees.

· Holding: Oregon law stricken down. By tempting to legislate in an area that distinguishes between a regimes government (function of fed govt) and state has no business intruding in that area.  

· This decision stands for notion of dormant foreign affairs preemption when a state action reflects a state policy crucial of foreign governments and involves sitting in judgment on them.  Prior to this decision courts had never preempted state law in absence of controlling enacted fed law.

· After Zschernig the SC began to invoke doctrine akin to dormant FR preemption in context of applying the dormant foreign commerce clause:

· Discrimination/balancing test: is state law discriminatory of foreign commerce/is burden on foreign commerce excessive in relation to local effects?

· One voice test: State law cant prevent fed gov't from speaking w/one voice in FR; req's analysis of extent to which state law will offend a foreign nation or merely has foreign resonance or implicates foreign affairs.

· American Insurance Association  v. Garamendi 
· CA enacts law requiring insurance companies disclose its business during WWII.  President had entered into agreements with Germany and others to create foundations as exclusive means for recovering WWII era claims against private companies.  American and European insurance companies are challenging validity of CA law.

· Wartime claims are historically issue of international diplomacy (private and public).  Executive agreements directed at claims settlement may sometimes preempt state law, but no implied preemption by EA.  State law has to yield given express fed policy and clear conflcit.  Even if any doubt about clarity of conflict, state law still loses given weakness of the state's interest in the area.

· Dissent: CA law doesn’t compromise President's ability to speak with one voice.  Court says that if President intends to preempt state law, he has to make intention clear  under statutory or constitutional authority.  Courts should determine preemption on foreign policy issues if no clear mandate and just relying on implications and inferences.

 

Federal Common Law of Foreign Relations

 

· Philippines v. Marcos
· Facts: republic of Philippines sued former pres for injunction to stop tem from liquidating properties in NY that had allegedly been bought with gov't money.

· Relies on Sabbatino to find that FP matters are uniquely fed in nature (SC found in Const'n mandate for federal law of FR).  There is fed juris where allegations in complaint concern efforts by foreign government to obtain property in US.  Ct takes into account that the Philippines had already issues two executive orders 9froze former president's assets in Philippines and made appeals to other governments to do the same).  

· Holding: there is fed juris because there is a request by a foreign government for US to comply with their directives; question of whether to honor a foreign govt's request is fed question to be decided uniformly, regardless if claim is one of state common law.

 

TREATIES AND OTHER INTERNATIONAL AGREEMENTS

 

· Treaty = Agreement b2in states to be legally binding, degree of formality, important purpose?

· Treaty-Making Process:

· Treaty Negotiation
· Treaties are negotiated by representatives of the Pres (assistant secretary of State or defense, depending on nature of treaty it could also be Treasury or DOJ).  They negotiate terms with other countries; President or his representatives signs completed draft.

· President transmit treaty to Senate for advice and consent.  Needs 2/3 vote and Senate sends a resolution to Pres approving treaty.

· Role of House in treaty negotiations - if will need appropriations or legislation might be good idea to involve the House

· US could agree to adhere to multi-lateral treaty that us had not role in negotiation.  

· Treaty is then transmitted to the Senate for approval, recommendations, etc.

· "Advise and consent" is now more like const after the fact because Senate lacked the experience, knowledge and as practical matter made It was hard to get advise.  Also, for political reasons Senate can approve or disprove of a treaty.  

· Senate can deny approval for any reason

· Senate can make reservations, conditions and declarations.  The effect of these is that the Senate only consents on condition that President amend the treaty on ratification (conditional approval that requires re-negotiation).

· Adoption - signals that negotiations are over and there is final written product
· Translation/Authentication

· Signature Period - once signed, it may be ratified.  In US, President ratifies treaties with advice and consent of Senate.   
· President can decide to ratify or not ratify treaty.  Ratification = when nation formally declares intent to be bound by a treaty.

· Treaty is ratified when president signs and State Dept seals.  Even at this point US is still not bound.

1. Deposit of Ratifications/Accessions 

· Treaty becomes binding on US when the instrument of ratification is exchanged (bilateral teaty) or deposited at specified place (multilateral treaties).

· Accession - Have ratified the treaty, but didn't necessarily sign in signature period.

2. Entry into Force (EIF) after agreed-upon number achieved
· Not bound by terms of treaty until it enters into force

· Treaty will specify period of time after ratification after which becomes effective. This is when the treaty binds those states who have ratified or acceded. It does not bind states who have adopted it or have signed it. 
· Treaty becomes effective once there is exchange of diplomatic notes (bilateral treaties) and multilateral are deposited at place of ratification.  For international purposes, a state is bound once they sign the treaty.  

· Types of Other  International Agreements

· Treaty Based Agreement: if there is an official treaty, President can enter into fallow-up agreements to fill in the gaps

· Congressional-Executive Agreement
· Authorization prior to negotiation - need simple majority vote in both houses

· Ex. NAFTA - if you are against it, then not too happy that it could be passed as an executive agreement

· Authorization after negotiation

· Sole Executive agreement
· Just the president entering into agreement out of his own authority

· US v. Belmont (232)
· Facts: USSR nationalized corporations and other (expropriations).  Some of those companies had accounts in other countries and USSR wants title to those properties.  From NY's perspective, that wasn't a lawful action and the money was still considered the property of shareholders.  At same time, the US is recognizing the Soviet Union (1933) and USSR wants the US to make American nationals' claims go away.  USSR tells US they can have the money in the NY banks (Litminov Assignment).

· Holding: Court upholds Litminov Assignment because there 

· Look for:

· Is this an area where President has implied or express power? (Art. 2)

· Differences b2in Exec Agreement and treaty - Senate doesn’t participate in EA and signing and ratification can be done together (?).  

· Conflicts with other sources of law?

· Executive agreements v. statutes?

· Not well established (not much case law) to determine which wins

· Some courts say a later in time executive Agreement doesn’t trump a statute, but SC hasn't spoken on the issue

 

President's Authority to Terminate Treaties

 

· Goldwater v. Carter *When case went to SC, the SC vacated on political question grounds*
· Issue: Whether the President has authority on his own to unilaterally terminate a bilateral treaty (mutual defense treaty w/Taiwan). 

· Dist. Ct rejects symmetry argument that since it takes 2/3 of Senate to approve a treaty, it takes the same to terminate.  Analogy to how the President can terminate ambassadors. Can appoint and receive ambassadors with advice and consent of Senate. So, therefore, treaty making, can appoint with advice and consent of Senate. Can fire ambassadors at will. Can terminate treaties at will. Rejects the Symmetry argument because of the ambassadors clause (don’t need to do the same thing going in as going out).

· Treaty can be disapproved by statute  - the fact that treaties are supreme law, doesn’t speak to their making/unmaking

· This treaty was not SE so was not supreme law in terms of being judicially enforceable

· Sometimes terminating treaty could cause as many problems as entering into it (politically)

· Basis for different rule for having different reasons for entering into treaty?

· There is acquiescence by Congress and long historical practice by President  

· President can terminate adherence to treaty in other ways: declare other party is breach and declare US no longer bound; changed circumstances; denounce the treaty for foreign policy reasons, although sometimes denouncing a treaty can result in a violation of international law, so can be a difference in international and domestic law consequence.

· Role of courts if Exec says treaty no longer in force - gives the President determinative deference 

· Breaching a Treaty - Congress has the power for domestic law purposes to abrogate treaties even if it puts US in breach on international legislation.  President has similar power when he decides to unilaterally breach a treaty for domestic law purposes.  in international law there is violation but for domestic law the President has power to put US in breach of its violations.  Hypo: What if in 2003, the US had a treaty of friendship and non-aggression with Iraq. Could Bush without formally terminated have gone to war? Does he have the power to breach? In International Law, he is in violation. For Domestic Law, the President has the power and the right to put the US in breach of its treaty obligations. 

· Treaty interpretation:
· Senate consents to the treaty that the President agreed to (under international law).

· The President can fill in the gaps to interpretation to the extent that there is ambiguity , to decide what it is and the courts will defer to President's understanding of what the treaty means. If controversial political issue, president will want support form Congress.

 

Self-Execution

 

· Self executing treaty = provides a rule of decision enforceable by US courts; operates of itself w/out aid of legislation.  Key factor is the intent of the US (because it is matter of internal implementation); also important language of treaty and intent of parties, to lesser degree. (ex. bilateral agreements; extradition treaties; treaties of friendship and commerce)

· Non self-executing treaty = when terms import a contract or either party engages to perform a particular act, the treaty is political and not judicially enforceable so legislature must execute the contract (legislate) before it becomes rule of court. (ex. multilateral treaties, human rights treaties, UN Charter)

· Self executing and non self executing treaties are both binding under international law and are enforced diplomatically.

· Asakura v. City of Seattle (SE)
· Facts: Seattle ordinance required pawnbrokers to get licenses but not to non-citizens.  Japanese guys sued calling violation of treaty with Japan.

· Issue: whether state ordinance violated treaty with Japan.  Was it self executing? 

· Holding:  Executive's treaty power extends to all proper subjects of negotiation b/in our government and other nations.  Ordinance violates the treaty of "national treatment" (i.e. equal treatment) because treaty is self-executing and treaties are to be construed in broad spirit favor less restriction of rights.  Here, term "to carry on trade" is broad and pawnbrokers fall into category.  

· US v. Postal (non SE)
· Facts: coast Guards board vessel with no flag or port name at 10.5 miles and then at 16.3 miles and finds marijuana.  Defendants convicted of federal crimes.   On appeal D's claim art 6 on Convention on High Seas that provides ships in high seas to be under jurisdiction of flag state.

· Issue: whether art 6 of Convention is self-executing.

· Holding: Not self-executing.  On its face seems SE but the context of article 6 shows it is not.

· Analysis:

· Self-execution is question for courts to interpret by looking at text or circumstances surrounding treaty's promulgation (history, negotiations, practical constructions).

· Consistent attitude of US has been that it may assert limited jurisdiction over foreign vessels w/in 12 miles of coast.   The treaty gives narrower powers than US asserts so it is not SE.  A SE interpretation cannot be inconsistent with States historical practice.

· Here, even though language said "shall" there was no mutuality between parties (not SE everywhere), so not SE.

· Doesn’t suggest that multilateral treaties are never self executing, but that there is a presumption that multilateral treaties are non self executing. 

· US didn’t do anything to make it executing in domestic law.

· Does that put us in threat of breach?

· Frolova v. Union of Soviet Socialist Republics (non SE)
· Plaintiff sought relief against USSR because her husband wasn’t allowed to emigrate.  

· Holding: under FSIA the USSR entitled to sovereign immunity.  P contended that under UN Charter  arts  54 and 56 she had private right of action for human rights of her husband.  Ct said Charter not SE because language promissory and not obligatory for states to comply domestically because it called for states to enact legislation.  Court gives deference to Exec on issue of whether treaty is self executing.  

· Factors in determining whether treaty SE or non-SE:

· Language/purpose agreement as whole

· Circumstances surrounding execution

· Nature of obligations imposed

· Availability/feasibility of alternative enforcement mechanisms

· Implications of permitting private right of action

· Capacity of judiciary to resolve the dispute

 

Last in Time Rule

 

· Key lesson/BREACH: Congress has the power for domestic law purposes to abrogate treaties even if it puts US in breach on international legislation.  President has similar power when he decides to unilaterally breach a treaty for domestic law purposes.

· Clear conflict rule - courts won't apply the rule to override a treaty or statute absent a clear conflict with a subsequent treaty or statute.  Purpose: general presumption against the repeal of a law by implication and pursuant to Charming Betsy canon whereby courts will construe fed statutes to not violate int'l law.

· Whitney v. Robertson (last in time statute trumped treaty)
· Facts: DR versus Hawaii in sugar importation where HW got better deal and DR claimed by treaty most favorable nation status.  

· Holding: If the treaty was not SE it had to be legislated.   Here it was SE so it is given same force/effect as legislative enactment and later in time legislation ruled.  The DR could deal with it diplomatically.

· Rule: last in time governs if conflict between treaty and statute.

· Breard v. Greene (last in time statute trumped treaty)
· Facts: D convicted and sentenced to death and got to SC which affirmed.  He filed motion for habeas relief arguing state violated Vienna convention on Consular Relations because he didn’t know he could contact his State consulate.  

· Holding: Vienna Convention not violated because procedure of forum state govern implementation of treaty in that state and also rules of procedural default apply even to constitutional provisions.  D never raised this claim in state courts and in 1996, before his petition, Congress passed law that required claims for violations of US treaties need to have been raised in states courts.  Therefore, statute was last in time and it ruled

· Cook v. US  (treaty last in time to statute and was not modified despite later reenactment of statute)
· Coast guard searched vessel within 12 miles and found alcohol and imposed fine on ship.  Ship master claimed a 1924 US-Britain treaty superseded statute that had been passed in 1922 and reenacted in 1930.

· Holding: Treaty trumped the statute because it came later in time.  Despite later reenactment, treaty not abrogated/modified by later statute unless Congress clearly expresses such intent, in order to avoid inadvertent violations.  Therefore, treaty with Britain ruled, even though statute still ruled over all other countries where no treaty had modified obligations.

 

Separation of Powers and Delegation Limitations

 

· Relationship of the treaty power with Congress's powers
· Edwards v. Carter - ability of US treaty makers to bypass domestic lawmaking procedures that would normally require involvement of House.
· Facts: House members sue for declaratory injunction to prevent US properties to go to Panama by treaty.  They argue constitution provides for US properties to be disposed of by majority of both houses of Congress, whereas treaty is Pres & 2/3 Senate.

· Issue: whether Article IV, sec. 3, cl. 2 gives Congress exclusive authority to dispose of US property.

· Analysis: Ct looks at (1) text/language of property clause to find that there is no express/exclusive grant of power to House; (2) historical evidence of property clause to find that Congress legislative power is concurrent with treaty power in disposing of US property; and (3) historical evidence of treaty clause to find that constitution allows disposition of property by treaty w/out approval by the House.  

· Holding: Property clause isn't exclusive method for disposing of US property, and US is not prohibited from employing an alternative means constitutionally recognized.

· This court said that the Panama Canal Treaty was not self executing in the sense that it is judicially enforceable, but it is self executing in the sense that you don’t need legislation to get it done. 

· Plaintiffs have legislative standing in this case pursuant to Goldwater because issue itself requires interpreting constitution and no just PQ.

· Pass legislation – majority of house. If they had taken a vote and that majority says they are entitled to participate, arguable have standing under Raines. 

· Delegation of Authority to International Institutions
· Nondelegation doctrine - Congress can't delegate lawmaking to another branch, but can give intelligible principles for exec and judiciary to conform. 

· The appointments clause - any appointee exercising significant authority of US law must be an officer of the US. Must be nominated by the President and confirmed by the Senate.

· Limits on non-article III courts - need for non-Art III ct weighed against danger to SOP; appeal to Art. II ct necessary. Art. II judges have tenure and salary protections.

· Hayburn's case - Congress can't vest review of decisions of Art III courts on Exec branch; also cited for principle that fed cts can't issue advisory opinions.

· Interference with judicial power - Congress can't, retroactively, reopen a fed courts final decision on a civil case; violates Art. III and SOP.

· Anti-commandeering - Congress can' commandeer state legislative or exec branch officials to implement fed regulatory programs

· UN Security Council
· Security Council’s obligation to maintain international peace and security

· Can call on member states to impose sanctions and coerce measures involving the use of force. 

· Does US adherence to this treaty raise any legitimate concerns for US law?

· President declaring war – UN is declaring war. Could run afoul because treaty makers don’t have the authority to commit the US to war, nor can they delegate power to the UN.  Must be bicameral legislation enacted by the President. 

· UN Charter is non-self executing. 

· Veto power in the security council. 

· ICJ
· Not a part of it, but still has to listen to some of its decisions
· Members of treaties that the courts uses to resolve disputes. 
· Can just see it as being part of international relations

· Plus, non-self executing. 

· Not decisions under US law and generally government to government. International law.

· World Trade Organization
· Has dispute settlement powers in which US participates as P and D

· There is legislation implementing GATT (General Agreement of Trades and Tariff)

· NAFTA
· Trade treaty – NAFTA is an congressional-executive agreement, but same principles apply
· Heard by private arbitrators who can issue injunctions and award damages
· Lowen case – Canadian funeral home operator who was buying up locally owned funeral homes all over the US. Bought up worth 6 million dollars. One operator that it bought from sued for fraud and related issues and claimed 26 million dollars worth of damages. Trial in Mississippi state court where lawyer injects a lot of racial and anti-foreigner commentary in his case. Trial judge doesn’t restrain the lawyer and the plaintiffs. Tried to appeal. But couldn’t because trial court denied. Settled for 175 million.

· Lowen files a NAFTA complaint saying were denied fair treatment. Subject for Anti-Canadian prejudice and there were things in the record that would have lead one to that conclusion. In the arbitration, US was the respondent and Lowen. They decided, ruled for the US, agreeing that he had a terrible trial, but said that it is not national action until a final authority in the state decides. Never got cert from the SC. 

· Does not prevent Article 3 problems. Does not rise under US Law. No exclusive jurisdiction over this in US courts. Don’t have it because the agreement provides otherwise.

· Chemical Weapons Convention
· US ratified in 1997 – prohibition of chemical weapons by ordering inspections of public and private facilities in countries.
· Inspections by the technical secretariat – not us officials but can be.
· What happens when they come knocking on the door?
· Fourth amendment?
· Problem with US adherence to that treaty? If so, how do we get it around it? Problem = not federal authority at all. Appropriations Clause.

· US has not yet implemented this treaty. 10 years in and no serious effort on the way in congress

· Non self executing treaty – but thinking of having a regime where the technical secretariate will be able to get an administrative warrant – slide over 4th amendment problems. 

· International Criminal Court
· Bush unsigned the treaty on the ICC
· Court would have jurisdiction to try US citizens if committed even in the united states
· Would that violate Article 3?
· Not an exercise of the judicial power of the united states under article 3 – so not real problem with it.

· Also requires members to carry out its duties.

· Statute of Rome – this treaty – can the US extradite US citizens to the foreign country where the trial will take place? 

· International Labor Organizations

· UN agency; requires to bring conventions/recommendations before domestic authorities, even though doesn’t req adoption of those

· Judicial Application of Foreign Law
· Us cts routinely apply foreign law in civil cases when choice of law req; and enforce civil judgments and arbitral awards based on foreign law.

· Judicial Application of Customary International Law
 

Relationship Between treaty Power and American Federalism

 

· Missouri v. Holland (Migrating birds case)
· Facts: Missouri claimed Bird Treaty Act unconstitutionally interfered with rights reserved to states under 10th Amendment.

· Holding: Congress can constitutionally enact a statute under Art I.8 to enforce a treaty even if statute by itself in unconstitutional.  If treaty is valid, Congress can enact necessary and proper laws to enforce treaty.  While acts of Congress are supreme law of land when made in pursuance to constitution, treaties are valid when made under auth of US.  Because of nature of facts of case (bird migration) the situation required national action.  

· Bricker Amendment - narrowly defeated; would have invalidated Missouri v. Holland by saying that a treaty could only become effective domestically through legislation that would be valid in itself.

· US v. Lue
· Facts: D tried to kidnap a guy in NY but was stopped by police and also had gun in possession.  Pled guilty to violating Hostage Taking Act (pursuant to int'l convention) and carrying arm.  

· Issue: whether Hostage Taking Act exceeds Congress's authority and violates federalism in 10th Amendment.

· Holding: 

· (1) treaty power - reaffirms Asakura and broad power of Exec to enter into treaties, defers to exec; 

· (2) the Hostage Takings Act - if the int'l convention is a valid treaty power of the exec, then the domestic Act implementing it also valid under necessary and proper clause; 

· (3) federalism challenge - power to enter into treaties is delegated to Exec and not to states and there is sufficient national and int'l interest in Congress passing this Act.

· Supreme Court in Morrison v. US: Struck down VAWA on federalism grounds.  Didn’t involve economic activity.

 

Conditional Consent (RUD's)

 

· Reservations = acts of non-consent to particular treaty terms; specific stipulations that modify US obligations w/out necessarily changing treaty language

· Understandings = interpretive statements that clarify/elaborate provisions of the agreement deemed to still be consistent with the agreement.

· Declarations - statements of purpose, policy, or position related to matters raised by the treaty but not changing it.

· Power Authority of NY v. Federal Power Commission
· Facts: US Canada Treaty over Niagara waters.  Senate added reservation saying that any decision from the US side on how to use water, had to be signed by Senate (not he Federal Energy Regulatory Commission0. 

· New York applied for a license to construct a power project. Federal government denied it because of the reservation.

· Issue: Did the reservation become the law of the land as part of the treaty?

· Holding: No. The reservation made no change in the treaty, it was merely an expression of domestic policy which the Senate attached to its consent.  It was not counter-offer requiring Canada's acceptance before the treaty could be effective.  Canda's acceptance in this case was merely a a disclaimer of interest.  The reservation dealt with matters of domestic concern that did not change the obligations of the parties. The reservation was expression of Senate's desire and not part of the treaty.  The ct didn't deal with the constitutional issue.

· Dissent: Suggests that reservation required legislation.

· International Covenant on Civil and Political Rights (428)
· Arts. 4, 6, 7, 9, 17, 18, 20, 26 (p. 428)

· US Reservations, Declarations and understanding

· R: War and hate speech reservations (US free speech/association)

· R: Capital punishment 

· R: Cruel and unusual punishment as defined by US constitution (not protocol)

· U: Equal protection of laws and no discrimination based on national emergency

· U: Treaty not SE, needs legislation

· D: arts 1-27 non-SE

· US Ratifications of Human Rights Conventions, Henkin
· Constitutional limitations on treaties

· Rejecting higher international standards - not to require change in U laws where they fall below int'l standards

· The federalism clause - states rights sensibilities

· The non-self executing declaration prevents US judges from judging human rights in US by int'l standards; changes to be effected by legislation; kinda oes against treaties being supreme law of land under Constitution (equal to statutes)

· The ghost of Senator Bricker - racist guy who wanted to amend Constitution so as to make it impossible for US to adhere to human rights treaties; would have basically made all treaties non-SE; compromise by Eisenhower was to promise US would not accede to human rights covenants/conventions; however, civil rights were still implemented in US domestically and afterwards US FP required int'l human rights, but his "ghost" still lingers with government and expressed in RUDs.

 

EXECUTIVE AGREEMENTS

 

· Exec Agreements are the supreme law that preempt state law

· Types of Executive Agreements (EA)

· Exec agreement pursuant to article II treatise - status enforcement treaties. Members of foreign services and their treaty obligations.

· Congressional executive agreements

· 90% of EA are this type

· Trade agreements commonly these type - involve federalism agreements but Congress doesn’t push for these to be done by treaties because given concerns, they might not be able to raise 2/3+1 votes

· Arms control agreements - some in Congress would like these to be made by treaties which require 2/3 consent by Senate

· Most pursuant to fast track legislation (trade promotion authority) - Pres can negotiate trade agreements w/understanding that before Congress they cannot be amended and get up/down vote

· Policy argument for why thy are better: More political legitimacy and more democratic

· Big issue - whether CEA are interchangeable with treaties

· Made in USA Foundation v. US
· Issue: constitutionality of NAFTA as a congressional-executive agreement.  Trade group argues NAFTA was a treaty under Art II and thus required 2/3 senate consent (not just majority of both houses).

· Holding: applies Goldwater test and Baker factors to see whether it was political question and found that the issue of what types of agreements require Senate ratification is PQ.  Judicial branch didn’t have expertise to draw the line and prudential factors because it could embarrass other branches of government and could also have economic consequences.

· Article II provides exclusive means?

· Sole executive agreements

· Entered into by Prez without approval of Congress

· Constitutional basis for them: outgrowth of his authority as sole organ (first discussed in Curtis-Wright), diplomatic power, communicator of foreign policies

· Limits on Presidents ability to enter into SEA - 

· Can't by himself supplant inconsistent prior legislation

· If the rule is that agreement must relate to some independent power of the president,  

· US v. Belmont
Facts: In 1933, the United States established formal diplomatic relations with the Soviet Union. This case involved a Russian metal works company which had deposited money in an American bank prior to the Russian Revolution of 1917. The Soviet Union nationalized the company and attempted to reclaim its assets with the help of the United States. The bank refused to cooperate, citing protection of a New York law.

Question: Did the diplomatic agreements between the two countries compel the bank to release the assets?

Holding: Yes. Even though the diplomatic agreements had not been implemented as formal treaties with Senate approval, they did empower the United States to seek assets on the Soviet Union's behalf. Justice Sutherland argued for a unanimous Court that different kinds of treaties existed which did not require Senate approval, but nonetheless overrode state statutes. "Plainly, the external powers of the United States are to be exercised without regard to state laws or policies," he reasoned.

· Factors to consider in deciding procedure to follow for any international agreement:

· Extent to which agreement involves commitments or risks affecting nations as a whole

· Whether agreement is intended to affect State laws

· Whether it can be given effect w/out enactment of subsequent legislation by Congress

· Past US practice as to similar agreements

· The preference of Congress as to a particular type of agreement

· Degree of formality desired for an agreement

· Proposed duration, need for prompt conclusion, desirability of conducting a routing or short term agreement

· General international practice as to similar agreements

· Secretary of State shall transmit to Congress any international agreement other than treaty within 60 days

· If it would affect national security, it will be transmitted in secret to Senate's Foreign Relations Committee and House's Int'l Relations Committee

· Any US agency that enters into agreement shall transmit to State Department within 20 days

 

CUSTOMARY INTERNATIONAL LAW AND DOMESTIC LAW

 

· Customary international law as part of US law

· It must be supported by general and consistent practice of states, and states must be acting out of an sense of international obligation

· Constitution on customary international law - 

· Law of nation - gives Congress power to define and punish

· Is it only Congress who can implement law by statute? 

· Supremacy clause - does not mention CIL, only treaties

· Paquete Habana Case
· Facts: Fisherman caught up in a US blockade during Spanish-American War and the US claims is can be taken as a war prize. The fisherman say there is a customary int’l law that exempts fisherman from being taken.

· Held: 

· “International law is a part of our law, and must be ascertained and administered by the courts of justice of appropriate jurisdiction, as often as questions of right depending upon it are duly presented for their determination. For this purpose, where there is no treaty, and no controlling executive or legislative or judicial decision, resort must be had to the customs and usages of civilized nations . . . .”

· Where there are no treaties and no controlling executive or legislative acts or judicial decisions, as is the case here resort must be had to the customs and usages of civilized nations, and as evidence of these: 

· (a) Look at treatises (Wheaton ad Kent), Foreign Court cases, treaties, foreign treaties, unilateral proclamations by states for evidence of consent. 

· 1. Such works are resorted to by the judicial tribunals not for the speculations of their authors concerning what the law ought to be, but for trustworthy evidence of what the law really is.  

· (b) Here, allowing fishing vessels to be exempt from war prizes is a part of international law

· Some inconsistent practice by France will not invalidate the overall int’l norm.

· Reversed an earlier court decision allowing the capture of fishing vessels under Prize (law). Its importance rests on the fact that it integrated Customary international law with American law ("int' law is part of out law")

· Notes:

· How does customary international law become part of our domestic law? 

· Erie - CIL was treated as species of general common law inherited from England

· CIL was used as a background rule in absence of any domestic law to the contrary.  CIL was part of English Common law adopted by colonies.

· If there is controlling executive action or congressional statute, it would prevail over CIL.

· Where does the court look for CIL implication:

· Statute - best source of law

· Treaties - 

· Authoritative executive action

· Common law - includes CIL

· Erie
· In diversity cases where cause of action not governed by federal law or constitution, federal courts are to apply state law

· Until Congress legislates CIL to extent it is federal law, it is state law

· The federal court were also carving out limited exceptions to Erie rule

· Dicta in Sabbatino to effect that Cil is part of federal common law, but the case itself didn’t apply Cil as federal common law

· In post-Erie federal common law is federal common law that trumps conflicting state laws according to the Supremacy clause.  It also provides a basis for federal jurisdiction.  

· Filartiga v. Pena-Irala (Alien Tort Statute)
· Case comes into US court under ACTA - allowed for suits that alleged a violation of the law of nations or a treaty of the US.

· Deliberate torture under the color of official authority violates universally accepted norms of the int’l law of human rights, regardless of the nationality of the parties.

· Numerous conventions condemn the use of torture, to the point that it has become an authoritative statement of the int’l community.

· Common law courts of general jurisdiction may adjudicate claims between individuals over whom they exercise personal jurisdiction.

· At the time of case US was not party to any treaty prohibiting torture but one did exist that court could look to (we are party to it now)

· Holding: federal courts have jurisdiction under the ATS and Art. II to adjudicate lawsuits between aliens for violations of international human rights standards committed in other countries.  The holding is purely jurisdictional and does not identify the plaintiff's causes of action.

· Distinction with Paquete Habana: here, the CIL was not found out of historical practice of nations but rather on UN Resolutions.  Paquete was direct application of CIL (backgound rule with no statute, etc.), in Filartega, the court was interpreting a statute (Prof thinks they should have done more foundational work to support conclusion).

· Evolution of CIL - now is a system that deal with nation's treatment of its own citizens and not just relations b/in nations

· CIL will always be subservient to pre/post Congressional enactments

· Torture Victim Protection Act (TVPA)
· Gives private cause of action to individuals (citizens and aliens) who were tortured under color of foreign law.  It arises under federal law so there's no Art. III problems.

· Congress has power to enact TVPA under Torture Convention and its current authority to enact legislation on foreign affairs (that comes from emanations from Article I and necessary and proper clause to support President's foreign relations power - still shady).  It shows that Congress can create a cause of action is if wants to.

· Sosa
· Facts: DEA sends Mexican nationals to get Alvarez for torturing and murdering DEA agent in Mexico.   Alvarez sues DEA under FTCA and Sosa under ATS.

· Holding: (1) Liability asserted under FTCA falls within statute's exception to waiver of sovereign immunity for claims arising in a foreign country. (2)  ATS is jurisdictional statute for which CIL provides cause of action for 3 primary offenses: violations of safe conduct; infringement on rights of ambassadors, and piracy.  Courts should require any claim based on present-day law of nations to rest on a norm of int'l character accepted by the civilized world and defines w/a specificity comparable to the 3 primary paradigms.  5 reasons to argue for judicial restraint in adapting the law of nations to private rights.

· Decisions to create private causes of action are for legislatures and judicial caution must be had for 5 different reasons (listed in case).

· Here, Alvarez's causes were too vague/unsettled and international agreements on arbitrary arrest are not self-executing.

· Scalia opinions

· After Erie, federal courts have no power to create federal common law.

· Piracy and assaults on ambassadors were long ago criminalized by Congress, so no longer CIL because now statutes.

· CIL is part of our law to extent that is pertinent to individual litigations and is acceptable for judicial resolution.

· Charming Betsy Canon
· Doctrine “an act of Congress ought never to be construed to violate the law of nations if any other possible construction remains.”

· Restatement: “where fairly possible, a United States statute is to be construed so as not to conflict with int’l law or with an int’l agreement of the US.” (because courts assumes that Congress doesn't want to violate international law.)

· US v. PLO
· Facts: Congress passed statute with intent of eliminating PLO office for UN mission in US, even though it was contrary to treaty (Headquarters agreement").

· Holding: Congress has to give the clearest manifestations of their intent when they want to override international law.

· What if there are conflicts:

· CIL v. Constitution: if CIL is in direct conflict with the US Constitution, Constitution governs

· CIL v. State law: if CIL conflicts with state law, CIL will prevail b/c it is like federal common law (fed C/L trumps state law)

· CIL v. Federal statute: 

· In treaty context, later in time rule determines which law prevails

· In some ways CIL is like a treaty – exec. branch involvement so like a treaty in that respect; maybe limit this to when US is involved in creation/dev of CIL

· SOP: exec could participate in CIL which if later in time trumps a statute enacted by Congress – seems to violate SOP

 

EXTRATERRITORIALITY

 

The Constitution Abroad

 

· Reid v. Covert (plurality)
· Prosecution of military wife who committed murder

· Analysis:

· Basic theory about 5th and 6th rights - the Constitution reaches all U.S. citizens regardless if they are abroad and are not limited to the US territory ("any person" and "the accused"). 

· HYPO: application to detainees in Guantanamo? SC hasn't decide yet.

· Comparison to this rationale in Curtis-Wright - the fed governments powers in foreign affairs were extra-constitutional

· This case follows view of Youngstown majority- best known for concurrence of Jackson, but Black's majority opinion said the fed gov't derived all powers from Constitution

· The Exec agreement involved in this case is an executive agreement in furtherance of Art 2 treaty - but the court essentially treats it as a treaty

· Gov't argument - The Supremacy clause refers to laws made in pursuance of Constitution but treaties made under the law of the US, so these treaties were made under auth of US so need not comply with other constitutional provisions.

· Plurality rejected the government's argument because of 3 reasons:

· The treaty would violate prohibitory word of 5th and 6th (unlike Missouri v. Holland)

· Supremacy clause language on treaties was meant to incorporate treaties that had been entered into before the Constitution, specifically, those made with Britain 

· A treaty, which can be overridden with an inconsistent statute . . .  (inc)

· Holding: US government always has to comply with Constitution even when applied outside US.

· US v. Verdugo-Urquidez
· Facts: convictions for drugs and finding of other evidence which wanted to be admitted at trial after search of house without warrant outside the US.

· Issue: whether 4th applies to petitioner in case

· Holding: No, not illegal search and seizure because

· Analysis: 

· language of the 4th only applies to citizens ("the people") 

· History shows not all constitutional protections apply extraterritorially

· Distinction with Reid: In Reid the petitioners were US citizens; what else?

· Practical consequences of having 4th apply oversees - if US armed forces abroad were to apply oversees, it would affect national security and intelligence activities (unstated)

· About cases that extend constitutional rights to aliens living in US the court says that constitution applies to resident and non-resident aliens in the US (physically present here).

· If Verdugo had been US citizen in Mexico the results might have been different because 4th would have applied.

· Constitutional protections apply in the US to citizens and aliens and to US citizens abroad.  Here, the US laws don't apply to searches of homes abroad.  May depend to other rights involves, alien's relations to the US, and specific details of cases.

 

Federal Statues Abroad

 

· Presumption against extraterritoriality - If statute is ambiguous, courts will only apply it domestically - international law more territorial in early days of the republic and Congress doesn’t regulate activities outside US borders.  Some slippage in this presumption in 21st century.

· Equal Employment opportunity Commission v. Arabian American Oil Co.
· Facts: US citizen working in US company abroad was fired and sued under Title 7 (discrimination, etc.)

· Question: Congressional Intent

· Holding: Congress has power to regulate over US citizens abroad and US company, but the statutory analysis leads the court to thing that it is not clear enough to determine whether the statute applies extraterritorially.  (Congress later amended the law to apply extraterritorially).

· Note that in anti-trust law, securities law, bankruptcies, maritime laws, and criminal law (by their nature concerned with extraterritorial conduct) the presumption does not apply.

· What happens in Congress violates customary international law? From nothing, to protest, retaliation, international lawsuit (ICJ, WTO), etc.

· Later enacted fed statutes override inconsistent CIL.  If Congress intends to override CIL, the courts must employ the legisl (but careful to Charming Betsy Canon).

 

· International Law of Prescriptive Jurisdiction (Bases on which state can exercise jurisdiction under international law)
· Territorial principle: States have jsd. over property, persons, acts, or events occurring within their territory (Murphy’s law is not sustainable under this priniciple)

· i. Subjective: jsd. over acts begun within territory but consummated outside (drug trafficking)

· ii. Objective: jsd. over acts begun in another state that are consummated or produce grave harm or substantial impact/effects within state (Anti-trust laws where price fixing occurs in another country and has a substantial impact on US consumers)

· iii. This principle recognizes that the country where the conduct occurs can regulate but it is not exclusive

· Nationality Principle: can prescribe laws with respect to own national conduct (Arabian American Oil), and it doesn’t matter if there I effect within US.  Exception - cannot forbid/require conduct that would violate law of the place where national located (ex. foreign subsidiaries of US companies). States have jurisdiction over persons or things that possess its nationality anywhere in the world. (still no help for Murphy’s law unless it was changed to make it applicable to Americans who hurt Iraqis abroad)

· i. In the Blackmear case, where American refuses to show up to ct and held in contempt, ct says the American has certain duties to his country and he can be fined for contempt abroad. This is not an invasion of France’s rights so nationality jurisdiction is permissible and this type of jurisdiction is widely accepted (on vessels and aircraft).

· (a) In common law countries, this is not invoked a lot to deal with citizens abroad. 

· ii. This also includes the ability to regulate corporations. As far as the restatement is concerned. (§ 414) pg 1116

· (a) Can’t regulate foreign subsidiaries without a reason like substantial impact/regulatory scheme or exceptional case (eg—Conference on drilling off the coast of Cuban held in a Mexican Hilton subsidiaryà US gov’t says we have sanctions tell them to kick the Cubans out).

· Passive personality principle: US has usually opposed to this but has recently backed off because of terrorism and US citizens have become targets around the world.  In 1996, Congress made crime to kill/injure US national oversees but has provision requiring that Attorney General certify the offense was to coerce, intimidate American population (doesn’t include street mugging).  Right of state to exercise jsd. over foreign actor committing act outside territory where victim of crime (or person harmed) is nat’l (murphy’s law still not ok under ppp)

· i. Controversial and not widely used.

· ii. When it is invoked, it is not with respect to routine matters & tends to be terrorist actions (seizing planes) that affect your nationals. Much less likely to say anywhere in the world where one of my nationals is murdered, I take jurisdiction. 

· iii. United States v. Fawaz Yunis: Hijacking Case. The statutes that Congress adopted were so clear that we don’t have to get into what int’l law says. If the defendant is right that this didn’t fall within the passive personality principle, then the US shouldn’t have exercised jurisdiction. Defendant said this was not an action taken specifically against US nationals à although two US nationals may be enough. Court agreed.

· 3 step analysis - Has presumption against extraterritoriality been overcome?

· Congress intent; is it clear, is it criminal statute, is the statute in area where presumption doesn’t apply

· Is there nevertheless ambiguity of the statute covers a specific situation?

· Is there a way to interpret the statute to conform to international law?

· Protective principle: State has right to exercise jsd. over conduct outside its territory by non-nat’ls directed against state’s national security, secrets, or integrity

· i. Traditionally directed against counterfeiting (currency and documents) and espionage

· Universality principle: All states have jsd. over class of crimes so heinous or against humanity that anyone who gets hold of the perpetrators can grab them regardless of nationality. (Murphy’s law is still a no go)

· i. Gen’ly includes piracy, genocide, slavery, crimes against humanity

· (a) Apprehending state is obligated to either prosecute or extradite

· (b) ex—Israel’s abduction of Eichmannà they thought they have universal jurisdiction they couldn’t get him on anything else. 

· ii. Pinochet Case: There you have lots of different issues. The core of the reading is that torture is a crime that rises to the level of jus cogens and he talks about this in the context of the Torture Convention. 

· (a) What you see in the torture convention is a definition, you must create courts/statutes to prosecute, and if the guy turns up, you must extradite or prosecute them (aut dedere aut judicare principle). This is found in 13 terrorism conventions. 

· (b) This doesn’t have to be a jus cogens. If you can reach a conclusion that it is jus cogens then it fits but this is not a box that you have to check off.

· *** The fact that you have these jurisdictions does not mean that every country has them. Don’t assume there is a nationality principle in the country. This is what the int’l law says that states can do but it does not mean that states have exercised this under their national laws. ***
· US  v. Noriega
· Facts: Noriega, President of Panama, was indicted for int'l conspiracy to import cocaine to US.  He was caught and brought to us by US troops after he had declared war and fired upon US troops in Panama.  

· Issue: whether US may exercise juris over Noriega's crim activities which are acts committed by aliens outside US borders.

· Holding:  Because Noriega's conduct in Panama is alleged to have resulted in a direct effect w/in the US, extraterritorial jurisdiction applies. Based on "intent doctrine" - fact that no act was committed or no effects felt in US doesn’t preclude juris over actions clearly directed at US.  There was a conspiracy and some overt acts performed in US in furtherance of conspiracy.  

There was a conspiracy (connections to US) - there were some overt acts in the US

· Analysis of extraterritorial juris: (1) whether US has power to reach the conduct in question under int'l law and (2) whether the statutes under which D is charged are intended to have extraterritorial effect.  The latter is the only question for US courts.

· Balancing of Interests (“Reasonableness Test”)
· a. Reasonableness test: If you have two states who have the ability to exercise jurisdiction, you want to take into account that you want to promote good relations of states. Shouldn’t exercise jurisdiction unless it is reasonable to do this. Exercise of jurisdiction must be reasonable

· b. Even where one of the bases of jurisdiction was present, have to balance interests of both states

· (a) Restatement 3rd § 403: Factors: balancing test

· 1. Link of activity to territory of state seeking to exercise jsd.

· 2. Connections between state and actor or those protected under statute

· 3. Character of activity to be regulated

· 4. Justified expectations

· 5. Importance of regulation to int’l systems

· 6. Extent to which regulation is consistent with traditions of int’l system

· 7. Extent to which another state may have interest

· 8. Likelihood of conflict with reg. by another state
 

· Extradition
· Treaty of extradition between US-Canada
· Rendition - occurs when person surrendered from requesting country to requesting state. Usually done through extradition treaty irregular rendition done by luring the person out of the country or by abducting him.

· The US doesn’t generally permit extradition in absence of agreement.  If treaty, the requesting country requests the State Dept, and D. State requests the Justice department.  Once suspect apprehended, there is a hearing to determine whether fugitive is person sought, whether treaty that covers it, whether probable cause has been met.  If findings met, the Secretary of State makes the final determination to extradite (political decision).  If yes, issues warrant of surrender to US marshal.

· Case and controversy requirement problem? it is just a matter of history and tradition and the American scheme somewhat follows British scheme and brought into law in early stages.  

· Standard features of extradition treaties:

· Doctrine of dual criminality - has to be a crime in both states (in substance).

· Political offense exception - 
· Statute of limitations - 
· Doctrine of specialty - Once fugitive has been extradited, he can be charged with offenses specified in the extradition request.

· Ex, Article 12 of treaty with Canada.

· Extradition of each countries own nationals - if national not extradited, generally the obligation of the requested party is to prosecute the person.

· Other measures of regular rendition - informal negotiations, surrender.

· Extraterritorial Abduction

· US v. Alvarez-Machain (664)
· Issue: whether the abduction violates extradition treaty with Mexico.

· Holding: treaty not violated. 

· Analysis:

· The US had passive personality jurisdiction and maybe under territorial effects principle.

· Kerr-Frisbee doctrine - A criminal defendant cannot raise illegality of apprehension as a defense to criminal prosecution.  When abduction happens in violation of a self-executing treaty, this doctrine doesn't apply.  Here, the court doesn’t analyze this because their questioning whether the treaty was violated at all.

· Purpose of the treaty is to prevent international conflict, set up civilized system to avoid violations of international laws.

 

FOREIGN SOVEREIGN IMMUNITY

 

· (1) Absolute Theory: Schooner Exchange Case

· a. When is it ok for the US Court to allow an action against a foreign gov’t ?

· b. Historically states generally had absolute immunity (each state refused to exercise jsd. over other sovereigns unless consented to)

· i. The Schooner Exchange v. M’Fadden (1812): SC unanimously returned to France warship that had been seized by US citizens in US waters.
· (a) Sovereign has jurisdiction over people within its territory, but vessel belongs to sovereign

· (b) Marshall says we are trying to avoid friction with other states and we want reciprocity from the other side. Marshall declares absolute immunity but he says we have jurisdiction over anything in our territory.

· ii. Immunity came under some pressure in lower cts. in early 20th C.

· (a) Berizzi Bros. Co. v. The Pesaro (1926): DC ruled that Italian gov’t had no immunity in commercial act. Relied on Dep’t of State’s request that immunity not be granted.

· SC overturned DC ruling: rejected executive’s position

· (b) The real turning point came during the Second World War. When the state department came before the Sup. Ct., the state department said if you won’t accord immunity then we will. This leads us into the restrictive theory area. 

· (2) Restrictive immunity

· a. Tate Letter: State reexamined policy of absolute immunity in 1952 and decided that the Dep’t would thenceforward follow restrictive theory. Establishes distinction btw public acts (immune) & private acts (generally not immune).

· i. Most states, including US and other absolutists had in any case waived immunity in certain suits, esp. merchant vessels

· ii. State Dep’t began negotiating bilateral treaties waiving immunity for state-owned enterprises engaged in commercial disputes

· (a) Free world tended to support, in contrast to communist states, which adhered to absolutism.

· (b) Communist states: had few enterprises that would be subject to suit.

· iii. Problems with implementing Tate Letter and State procedure lead to Foreign Sovereign Immunities Act of 1976

· (a) Difficulty with distinguishing between private and public

· (b) Dept. of State would make the decision on who got immunity & cts went with them

· 1. Political issues would inform decision so inconsistent

· (c) So the legislature and executive were willing to implement the FSIA

· (3) Foreign Sovereign Immunities Act (FSIA)

· a. Overview: Amerada Hess Case

· i. Aims: Codifies restrictive theory and Transfers determination from executive to judiciary

· ii. Jurisdictional statute: This is a jurisdictional statute: it is creating jurisdiction in courts over certain cases. This statute is not providing you with a cause of action.

· Unless you can get past the issue of Court Jurisdiction, the Cause of Action, and Immunity, you can’t get to the issue of money.

· FSIA tells you that Art. III courts do have jurisdiction over foreign govts. §1330. It further says that you have to do it in accordance with immunity or lack of immunity in 1605-1607. It is linking these two components; what it is not doing is actually telling you that you have the ability to sue foreign state. If you want to try to sue the state, you have to find a statute or basis for that being a cause of action. If you don’t have cause of action to strip the FSIA of immunity, you are out of luck.

· HYPO: you are catering a party for the Swiss embassy. They do not pay you. If there is court jurisdiction and immunity, you have to make sure there is also cause of action (DC code or anything that says there is a breach of contract).

· iii. HYPO: if you are walking down the street the Swiss ambassador wacks you over the head, you want to sue the Ambassador. This is not the FSIA and for these immunities you have to look at other stuff not discussed in class.

· (a) Head of State Immunity à federal common law in the US is about head of state immunity. If you have a foreign head of state getting sued in the US, it will go to the federal govt. If you are sitting head of state, you can’t get sued. Former officials lack immunity

· iv. Argentine Republic v. Amerada Hess Shipping Corp: Libyan-registered vessel traveling from US round Cape Horn to Alaska was attacked by Argentina during Falklands War. Ship owner sued for tort under CIL and Alein Torts Act

· i. Held: Congress intended FSIA to be sole basis for obtaining jsd. over foreign state in US.

· (a) Must be applied in every action against foreign sovereign to determine whether exceptions to immunity apply

· (b) Without any exceptions, then no jsd.: out of US ct.

· b. Statute: 28 USC §§ 1330, 1332, 1391(f), 1441(d), 1602-1611

· i. § 1330: DCs have original jsd. in any non-jury civil action

· ii. § 1441: DC can remove from state to fed. ct.

· iii. § 1603: What is a foreign state?
· (a) Foreign state: includes local gov’ts, agencies/instrumentalities, political subdivision

· 1. Instrumentalities or Agencies: state-owned enterprises (an organ of the state when half the shares owned by state) 

· 2. The Swiss ministry of catering à if 51% owned by the gov’t. If there is close enough relationship, then this litigation about whether it is really an agency or instrumentality of a foreign gov’t.

· (b) Commercial activity: regular course of commercial conduct or particular commercial transaction or act. Determined by looking at nature of activity

· (c) § 1604: Generally foreign states immune from suits

· 1. Absolute immunity: default rule

· (d) § 1605: gen’l exceptions to immunity

· (e) § 1606: no punitive damages, except for terrorism exception

· (f) § 1607: counterclaim: if state brings claim in US ct., then denied immunity for any claim within exceptions; that arises out of same transaction; or any claim up to amt. of that state’s

· (g) § 1608: can’t get a default judgment unless the judge is satisfied with evidence that your claim isn’t good enough.

· (h) § 1609: gen’ly assets of foreign gov’t immune from attachment and execution

· 1. § 1610: exceptions to immunity from attachment: must be going after property used in commercial activity

· Must be paired with § 1605 exception

· (i) § 1611: certain types of property always immune: foreign military, central bank, NPOs

· c. Exceptions to immunity (§ 1605)

· i. Waiver ((a)(1)): Foreign state is not immune where the state has waived its immunity.

· (a) Express: treaty or contract (best means of avoiding conflict over immunity)

· (b) Implied: Where state has indicated willingness to be subject to suit

· 1. E.g., where nation has agreed that law of a particular nation governs a contract; files response without raising defense of sovereign immunity

· ii. Commercial Activity ((a)(2)): most widely invoked & litigated and what you look at if you can’t find a waiver.

· (a) Three Components

· 1. Commercial activity carried on in US by foreign state

· 2. Act performed in US in connection with commercial activity of foreign state elsewhere

· 3. Act outside US in connection with commercial activity elsewhere but that has direct effect in US

· (b) Weltover: Argentina keeps trying to restructure its debt and eventually the banks say, pay us and Argentina doesn’t pay. Eventually, they sue in the US. They grab a hold of the three components. Conduct outside the territory of the US. 

· 1. Argentina says argues that it is one not a commercial activity (this is a state crisis that they are fixing/they are not playing in the global financial markets) and it doesn’t have a direct effect. Scalia says don’t look at intent, you look at the nature of the acts. Here, a private party could have restructured debt so Argentina acting like a private party. This is the nature of a normal commercial activity. The Direct Effect Componentè the money was supposed to come to NYC on this day—direct effect.

· (c) Saudi Arabia v. Nelson: American citizen hired to manage hospital in Saudi Arabia and brought safety problems to attention of superiors. He was arrested and tortured, allegedly in retaliation. He had signed an employment contract in the US.
· i. Held: Ct says the acts of police aren’t commercial acts, so this is not under the scope of FSIA. A claim based on a commercial activity—is the contractual relationship & this case isn’t based on the contract. It is based on the acts of torture or abuse. He didn’t sue because disputes under the contract had to be litigated in Saudi Arabia. 

· iii. Expropriation ((a)(3)): If you can show that the property or proceeds that were expropriated showed up in the US, then you can sue them or certainly an agency or instrumentality abroad and that instrumentality is in the US, you can go after them. 

· (a) These cases are very small in number. Recall Sabatino –this is the kind of case where it arises. 

· iv. Inheritance/Immovable property ((a)(4)): you have a case of inheritance or piece of land and one of the parties in the case is a foreign govt, they are not going to be able to claim immunity. You should be able to figure it out as long as the foreign govt is in play. This has been around for a long time. Even back in the Schooner Exchange case.

· v. Tort Exception ((a)(5)): seeking damages for personal injury or death or damage to or loss of         property occurring in US and caused by tortious act/omission of foreign state

· (a) Except: claim arising out of malicious prosecution, abuse of process, libel, slander, misrepresentation

· (b) Discretionary function doctrine=if a gov’t official has a choice btw A or B we don’t want to chill that choice. Think about Amerada Hess.

· (c) Big one: Traffic Accidents in D.C.

· vi. Enforcement of Arbitral Agreements ((a)(6)): lets you enforce arbitration agreements

· vii. Terrorist State Exceptions ((a)(7)): money damages for US nat’ls for personal injury/death caused by torture, extrajudicial killing, aircraft sabotage, hostage taking, where state declared state sponsor of terrorism

· (a) If it has been done by a govt against you and if that govt has been designated, by the state department, as a state sponsored terrorism. There are six: N. Korea; Libya; Cuba; Iran; Iran; Sudan; Syria.

· (b) Alejandre Case (where adopted): Brothers to rescue Cubans on the high seas. MIGs from Cuba blow them out of the sky. 3 of 4 pilots bring an action against Cuba. If it is inside the territory of the state, you have to make the offer to arbitrate to the impacted state. The courts run through the basic criterion of the Terrorist state exception.

· (c) HYPO: if the planes had been over Cuba and they shot them down; there is another requirement that will kick in here. 

· 1. It has to be outside the territory of the state; if it is inside do you foreclose them? You have to make the offer to arbitrate. à Notebook: §1605(B): you have to “afford” and if they do not do it then you can bring the action. 
· 2. This was not driven by int’l law, then we might want to be more careful etc. but it does lead to the bigger question of whether this exception is permissible at all. Intl law is comfortable with the idea of waiver and the idea of commercial activity.

· (d) Many countries keep reserves in the US and when the diplomatic relationship breaks the US will try to freeze many assets in the US such as reserves or properties that might be present in DC or in NY. A lot of the cases coming out of those terrorist state actions have turned on whether those judgments can enforce the bits and pieces of aspects present in the US. 

· 1. State Department would say at whatever point we would renegotiate with that country then we would find some agreements b/c they probably have some US assets.

· Restrictive theory of sovereign immunity - immune from public/social but not commercial private

· Promotes intl trade by making contracts more enforceable and providing more certainty

· US practice was inconsistent and ad hoc veering b2in absolute and restrictive immunity

· Historical application of sovereign immunity

· Before WWII

· After WWII

· The negotiation of bilateral treaties would try to remedy by prohibiting sovereign immunity

· Tate Letter - State Dept letter announcing that they would follow the restrictive theory of sovereign immunity (codification of restrictive theory)

· What States could do: write to state dept and ask it to intercede to grant foreign immunity or foreign government could assert the immunity directly to the court and the court would decide it, based largely on declarations of state Dept.  This was very problematic because it was very political (unwelcome diplomatic pressure) and inconsistent results and state dept had no procedurally regular way of dealing with this.

· (FSIA) of 1976
· Codify restrictive principle of sovereign immunity and only way to sue a state in US courts

· Designed to transfer determination from exec to judicial branch to reduce foreign policy implications to ensure litigants that decision made of purely legal grounds

· Counterintuitive because it represents rare instance where President voluntarily cedes power to Congress and judicial branch - it took away the problem of having to say yes to some nations and no to others

· Congress's auth to enact FSIA comes from …

· The foreign state bears the burden of proving it is immune

· There are a series of exceptions (find them!)

· Verlinden v. Central Bank of Nigeria
· Settled question of constitutionality of Act and whether it was meant to apply it conduct predating its enactment.

· Dutch corporation – parties agreed that any dispute would be governed by Dutch law. Nigeria also agreed to establish a letter of credit for a bank that was confirmed. Instead received an unconfirmed letter of credit. NY bank amended its letter at Nigeria’s request. Payment would only be made for those shipment approved beforehand. Dutch company sued in anticipatory breach of letter of credit. Bank moved to dismiss for lack of subject matter and personal jurisdiction. Lower courts agreed.

· Merits of this case were not governed by federal law. Which law would they apply – New York State Law. But found that since two foreign countries, they fall under foreign immunity and therefore is a federal question (foreign immunity becomes the federal question) Jurisdictional statute as a basis for finding federal jurisdiction? Boot strapping? Maybe alittle But one way of looking at it is to see that customary international law is federal law. If that is true, congress can change or rely on it. That means that FSIA will be an issue of every suit in our courts because of foreign immunities place in common law. 

· Court referred to the Schooner case and Osborn and determined with the FSIA was constitutional and found two sources authorizing the jurisdiction. Diversity clause and the arising under clause. Diversity provides that a judicial power extends to states and foreign state. Doesn’t apply here because not sufficiently broad to grant against foreign defendants.

· Arising under jurisdiction – congress could confer on courts

· FSIA is two in one 1) supplies the jurisdiction for restrictive immunity and 2) creates jurisdiction were foreign immunity may apply.

· IN State court – foreign government can remove it to federal government. Congress set rules for all courts in the US

· Allows foreign plaintiffs to sue foreign defendants in US Courts. Is that what Congress intended? 

· Forum non conviens continues to be available if there is no connection to the US. US could still dismiss it.

· So that settled whether it was constitutional.

· But meant to apply to conduct predating its inception in 1976.

· 1) Could be purely prospective

· 2) Could be purely retroactive

· 3) Go back but only to 1952 when the US changed the core rule of immunity to the restrictive theory in the Tate letter.

· Austria v. Altmen
· Facts: sovereign immunity was just developed out of comity. Questions of retroactivity is based on whether or not it is fair to subject litigants to things they could not have foreseen. This was conduct that was 40 years prior to the passage of the FSIA.

· Language in the FSIA that supports the view? “henceforth” – congress implying that it should apply to all cases that come up, no matter when the cause of action arose. Verlinden case the contract was signed and transactions took place before the FSIA. A couple of provisions clearly apply to conduct that predate 1976.

· Executive branch’s role? If they feel a need under foreign policy obligations to ask for immunity they will take that with great deference. 

· Act of State Doctrine after that enactment of the FSIA – of course. Something for which foreign government may not be immune can still be dismissed under the Act of State Doctrine.

· What was at issue in Altman? What sovereign immunity of 1605? Taking a property in violation of international law. Does that mean that state are immune in any other conduct violating international law? Yes. What about jus cogens?

· Role of the executive branch - 

· Was there still an act of state doctrine after FSIA? Yes, to anything that applies non-commercially of acts of foreign in its own territory.  SO possible that if no immunity under FSIA there might still be immunity as an act of state.

· Issue: taking of property in violation of int'l law.

· Weltover v. Argentina - direct effects test.  Court must look to nature of activity under FSIA.

Argentina and bonds. Trying to fix foreign exchange, not make a profit. But didn’t matter. Look to nature of the act. Question is acting as regulator or private player in the market?

If found to be a private player – issuing bounds – then falls under 1605(a)(2) – and they were. They were acting like a private player. Bond orders in NY, Argentina failed to make payments – direct effects test.

Limit application of direct effects test – necessary consequence. If no place of payment is designated in a contract, but some payments are in a US bank, then failure to pay are not enough o come within the commercial activity section. General harm in the US also not enough. 

 

Sovereign Immunity from Jurisdiction in U.S. Courts

 

· Chuidian v. Phillipine National bank
· Facts: Sues Daza, a foreign official, issues a letter of credit to the plaintiff, and cancels it. 

· Issue: whether or not Daza was included under sovereign immunity

· Holding: Plaintiff argued that Daza was covered b/c he was an individual acting for the State.

· State said that no covered under the act because he was an individual. Actions fell within lawful government powers.

· Court’s discussion of official and personal capacity: Court says that this was official capacity over personal capacity. They said this because he was acting under the mandate of his position. He had the authority; he could only do it because of his power in his official position. 

· Is this under the diplomat exception rather than the sovereign immunity act?

· Foreign Sovereign Immunities for Diplomats
· Vienna Convention on Diplomatic Relations

· Vienna Convention on Consular Relations

· Diplomats have immunity from criminal and civil litigation. Also apply to the family members, so long as they are not nationals from the receiving state. Can all be waived by the sending state. 

· Consular only civil litigation.

· Properties are also protected. But not considered territory of the sending state. But are inviolable.

· 1978 Diplomatic Relations Act – allows State department to specify greater or lesser than the Vienna Convention. 

· Why do we allow the embassy and diplomats here to be immune? We want reciprocity! 

· Ye v. Zemin
· Facts: organization of China is suing the Pres of China for human rights violations.

· Holding: District Court dismissed and P's appealed.  US government said it was proper to dismiss because of head of state immunity.  Court agreed with Dist Ct.

· Enahoro v. Babubakar
· Nigerian counsel. One year he was head of state. Plaintiffs brought the claim saying that he was liable for acts of torture. For one year, court said, he was entitled to foreign sovereign immunities act, but not for the other years where he was just counsel.

· No exception – if applied to individuals, then wouldn’t apply. If didn’t apply to individuals, then go get em! 

· Separate legal person – statute says this language. Plaintiff says that this applies to a natural person. Court found a legal fiction of a person. Corporation, etc. Language that followed said “corporation or otherwise”. Doesn’t include natural person.

· Ruled in favor of plaintiff. 

· Government can waive immunity of state head. Only get immunity through the State. The right belongs to the State. Since part of the reason is to reduce international friction.

· Why not deal with them the same as Diplomats? Because the

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

