GENDER DISCRIMINATION OUTLINE
I. Constitutional law
A. Background: 100 years of discrimination > theme: law responding to gender discrepancies
1) Should men & women ever be treated differently under the law?

a. Definition of equality: = choice/power/income

i. Pay gap: women earn $0.74 for every $1.00 a man earns

b. Linda Hershman article, Homeward Bound: Many educated & intelligent women decide to stay home with their babies > those decisions are connected to the fact that women are paid less than men, in general

c. Evolution in law

i. Common law (blackstone): women lost their identity after marriage (merged with husband) & considered inferior to men (acted under husband)

· Result: Tenants in the entirety or joint accounts > assumed man put in all the $ (women has BOP to prove otherwise)

ii. After 14th amendment > women began to feel that they should have rights as well
B. 19th Century: 2 sphere ideology where women queen of home & men marketplace people > no = protection because genders seperaet
1) Privileges and Immunities Clause of the 14th amendment -  
a. Bradwell v. Illinois (1873)
i. FACTS: Bradwell and her husband ran the most influential legal paper in the Midwest & she wanted a license to practice law > was denied to her on the basis of the fact that she was a woman

ii. CLAIM: P & I Clause gives the right to earn a living to all American citizens 

iii. NOTE: EPC not really used for these arguments because men and women were so separately situated

iv. HELD: claim was denied (cited Slaughterhouse cases 1872 which narrowly construed the 14th am to only affect rts of US citizens, not state citizens)
v. CONCUR (J. Field):Civil law & nature has always recognized a wide difference in the sphere of what men & women can & should do.  Man = women's protector; woman rule household (should not have an independent profession from her husband)

b. Minor v. Haverstraw (1874) 
i. FACTS: Registrar refused to register Ms. Minor to vote

ii. HELD:14A not meant to give women the right to vote

C. DPC
1) In re Lockwood (1894)
a. FACTS: Belva Lockwood was GW Law grad student. passed the bar, & was denied admission to practice in VA because it was only for males
b. CLAIMS: 

i. Procedural due process: Procedures must be fair for everyone
ii. Substantive due process: Reasonableness of procedure related to permissible state objective
iii. Statute is legit if the police power bears a real or substantial relationship to public health, public morals or public safety

2) Lochner v. NY (1904) > give substantive DP to butcher 

a. FACTS: pass 10 hour restriction on bakers’ work day
b. S.C. HELD: the restriction was not reasonable
i. Inappropriate for states to exercise police power because it interferes with the liberty right of the individual to K (substantive due process) > This way until Roe
ii. Insufficient relation to public health > baker never been regarded as an unhealthy job

iii. NOTE: This case was poorly regarded ever since 
II. Equal Protection Clause: Modern challenges to gender legislation 
A. Background

1) 1920 women can vote

2) E.R.A.: equality of rts under law should not be abridged based on gender > still hasn’t passed, debate was in the 70s
3) Feminist Legal Theorists Division

a. 1970 Equality Theorists (Ginsburg): no reason ever for a law to be gender based, no legitimate purpose
b. 1980s Cultural/Accommodation Feminists: men & women different (ex. pregnant/babies/breastfeed) SO moments when you must distinguish between men & women
B. Tiers of Scrutiny: Generally low bar for tatutes to meet because of deference to democracy (don’t want 9 judges to overrule society > anti-democratic moment)
1) RBR: Generally, other classification: rationally related (barely) to legitimate gov interest (health, welfare, morals of population)
a. RBR continued through mid-20th century
2) Heightend scrutiny if: Suspect Classification (race/national origin/alienage/ Fundamental rts): must bear a necessary connection to a compelling gov purpose and no less drastic alternative can exist
a. What makes classification suspect: immutable, history of discrimination, minority 
b. Problem: women aren’t minorities in population & not culturally perceived as suspect
i. but are minorities in the legislative bodies (access/power) 
C. Muller v. Oregon (1908): 1st EPC case

1) FACTS: State passed a statute that women who worked in the laundry factory could not work more than 10 hours/day

2)  How do you support that legislation in the face of the Lochner decision?

a. Argue child welfare supports this legislation  women should be home taking care of the children

b. Brandeis argues that men and women are different (women care for kids, physical differences = suited for different tasks)

c. woman must be cared for to protect the future of the human race

D. RBR: Goesaert v. Cleary (1948) 
1) STATUTE: No women can bartend unless they were the wife or daughter of the owner, but women can serve drinks
a. Rationale: morality of population 

i. Real reason: economic - didn't want women making as much/more $ than men > not compelling but….

b. SC upheld statute > rational relationship (low level scrutiny)  
E. RBR +: Reed > beginning of shift from RBR 
1) FACTS: In Idaho preference for male administrator.  Ex-wife has custody of child until teenager and then will go to father as a teen. Ex-husband commits suicide 

2) Issue: who would be administrator(ix) of estate?
3) ARGUED: Ginsburg was the attorney > argued sex should be a suspect class

4) HELD: classification must reasonable (not arbitrary) > seems to be rigorous reading of lower tier.
F. Sex = suspect class: Frontiero v. Richardson (1973) 
1) Facts: Mrs F in military with marital benefits (spousal  living quarters, med/dental). Women spouses automatically considered dependent, but  Mr. F wants benefits even though not dependent
2) Claim: women don’t have a hearing to receive benefits but may not be dependent so he should also have benefits
3) HELD: FIRST & ONLY TIME sex is on upper tier of scrutiny (history of sex discrimination)
4) Dissent: sex should not be a suspect class & ERA in legislature > its better for them to make the decision not the court

G. IS Standrad (used today):
1) Craig v. Boren (1976): develops standard
a. FACTS: Okla statute allowed women over 18 to buy beer but men can’t buy beer until 21

b. Analysis
i. Classification: men; Gov purpose: traffic safety
ii. Is there are rational relation between men and traffic safety? Yes
iii. Create Middle tier: gender based classification > substantiality serve an important governmental interest (half step down from upper tier)
iv. NOTE: pregnancy not gender based classification for EPC purposes

c. DISSENT Rehnquist: ridiculous, and standard made up, no important interest

2) IS Standard rolled back

a. Rostker v. Goldberg (128): use IS language but really RBR opinion > SC coming up against a cultural barrier 

i. Facts: Men must register for draft, women do not need to
ii. Classification: gender based; Gov purpose: National Security 
iii. Issue: should women register for the draft?
iv. HELD: Congress has power to raise & support armies (defer to congress’ war making powers) & must treat similarly situated persons similarly (here men & women different because men can fight in combat)
v. Counter: women in combat not at issue in this case > about signing up for draft, and many people who sign up for draft not combat eligible

vi. TODAY: Cultural attitudes may not be so different (based on gender stereotypes & women still excluded from combat) 

vii. Arguments Against women in combat 
· iraq experience: women in combat, often as “medics,” > therefore combat capable  
· other countries (ex. Israel drafts women)
viii. Arguments Against women in combat:
· Esprit de corps: men will throw themselves on a grenade for women
· Military Cohesion: combat troops won’t bond as well
· Mothers of future of the race
· Physical strength

b. Michael M (1043): use IS language but really RBR opinion > SC coming up against a cultural barrier
i. FACTS: 17.5 y.o. male had sxe with 16.5 y.o. female.  She claims she consented to advances but not sex (he struck her). 
ii. STATUTE for statutory rape: only females may be victims, only males may violate the statute
· Statutory rape partially about consent.  Can a 16.5 y.o. woman consent?

· A defense to statutory rape is marriage

iii. Analysis:  gender classification: men; gov purpose: prevent teenage pregnancies
· PRO statute: who will report the crime if it is not gender based
· CON statute: other states have gender-neutral ones

iv. HELD: statute not unconstitutional

· Equate “deterrents:” pregnancy (female consequence) with going to prison (male consequence) > men & women not similarly situated w/ consequences of sex.

v. Dissent: 
· many gender neutral statutes 

· statute does not substantially serve important gov interest (statistics do not support maj ruling).

c. Nguyen v. INS 101
i. Imm. STATUTE: if unmarried parents have child outside the US and 1 parent is American > different requirement if citizen is mom or dad. Mom’s relationship verifiable from birth itself but dad needs other proof (writing or test).

ii. FACTS: Son born in Vietnam (dad US soldier, mom Vietnamese), came to US to live with dad since he was 6, became lawfulpermanent resident, when son 22 he was sentenced for 2 sexual assaults on kids, 3 years into sentence INS wants to deport because moral turpitude, dad got court ordered parentage from court (but not minor anymore) > Son tries to claim citizenship

iii. ISSUE: is statutory distinction consistent with EP?

iv. HELD: YES statute legit 

v. Counter: Statute talks about potential bond when here there is the bond (dad raised kids)  

· statute works to men’s detriment
vi. Dissent OC, Souter, Ginsburg, Breyer > court does not properly use IS (more like RBR)

H. RBR because pregnancy not gender related (but PDA written in late 70s): Geduldig v. Aiello (handout) >
1) FACTS: Ca. had disability insurance policy covered almost everything, 1 of few exclusions was pregnancy. Very inexpensive policy that is very comprehensive.  
2) CLAIM: 4 women seeking to be covered by disability policy (3 had pregnancy complications and 1 had normal pregnancy).  
3) PRECEDENT: disability from medical complications arising during a pregnancy must be covered
4) HELD: regular pregnancy need not be covered
a. Lowest level of scrutiny: pregnancy not gender related (still good law), it is a condition.
b. Arguments for statute: 
i. state taking steps in right direction

ii. state would not be able to fund disability coverage if cover pregnancy

iii. women covered for all things men are (pregnancy = something extra that’s very expensive)
c. Arguments against statute: 
i. male-only things covered
ii. administrative burdens not an excuse

iii. men covered for all health risks they encounter during their working life but women are not – only the risks that men will encounter,

iv. “voluntary” nature of pregnancy argument fails because plastic surgery is covered

I. SAME SEX EDUCATION: men and women learn differently
1) Mississippi University for Women (MUW)  v. Hogan (918)
a. FACTS: MUW is an all-female university that started a nursing program. Mr. Hogan denied admission based on gender (was otherwise qualified) but the school said he could audit.  
b. ANALYSIS: 

i. purpose is compensatory: to compensate for previous discrimination (this is Affirmative action) 
ii. BOP: on state to show act is exceedingly persuasive > here not persuasive because nursing is predominantly female field 
c. HELD: Rule violates EPC. Need exceedingly persuasive justification for action, there is not one here. Also, no substantial relation even if justification.
i. OC: women discriminated against in past but not in nursing > therefore grant Hogan admission

d. DISSENT: Hogan’s issue is travel not access & there is a strong history that single sex education benefits women

e. Compensatory purpose doctrine, Elements:

i. grp benefitted from classification must have suffered a disdadvanatage based on discrim
ii. single sex policy must be adopted with a compensatory objective
iii. single sex  programs cannot perpetuate stereotypes about the disadvantaged grp
iv. classification must be substantially and directly related to proposed compensatory objective

2)  US v. Va. (VMI) 71
a. Facts: women sought admission to VMI > denied because only admit men. TC: held for school > 4th Cir reversed (gave 3 options) > VMI chose to establish a parallel female institution: VWIL (without barracks, alum, faculty, endowment, aversive method, instead had cooperative method) & 4th Circuit accepted this remedy 
b. State 2 justifications: 

i. edu diversity rationale (single sex edu diverse) > SC: VMI not estb with view of diversity

ii. aversive method had edu benefits that could not be employed with female students > SC: admission of women will not destroy method

c. SC HELD (Ginsburg): For woman because need exceedingly persuasive justification, and violated EPC.

d. Scalia dissent (92): men & women have differences in the way they learn therefore why not have different school especially because VMI part of Va tradition since 1830s
III. 1st Amendment & EPC

A. 1st am freedom of: religion, speech, press, assembly
1) TEST for 1st am fundamental rt: no less drastic alternative + necessary to preserve a compelling gov interest
2) SPEECH can be restricted in many respects  
a. Political speech is the most protected because it is essential to democracy 

i. Ex. KKK: organized for specific purpose of political speech > can exclude a Jew

ii. EXCEPTION: safety 

b. Time/place/manner regulation of speech is acceptable
c. Regulate: Obscenity, fighting words/inciteful speech (incitement of imminent lawless action + likely to have that affect), libel (false): different for public and private figure
d. MAY not restrict speech based on viewpoint

e. Forum matters:
i. ex. can restrict: military speech, public employment, public schools (school newspapers/broadcast media > a lot of balancing: depends if material disruption)
3) Right to ASSOCIATE (spin off 1st am rt) > Gov interest must be compelling
a. Freedom of association afforded in 2 senses

i. Unjustified gov intrusion into intimate/private relations (basically family/extended family)

ii. Freedom to associate for purposes of engaging in protected speech or religious activities

b. may include right of the group to have a particular kind of speech
c. Single-sex associations in general:
i. In 1970s: if want to discriminate on the basis of gender in a private club it was ok > sued halls under color of state law: must show nexus to state to sue (used state licenses such as liquor, off-duty sheriffs as staff) 
ii. NOW need more of nexus BUT in most states by public accommodations laws (definition of public accommodations vary by state, some very restrictives & others broad)
d. Boy Scouts/Girl Scouts issue today: should they be permitted to remain single sex (holdings vary).  
i. Can argue separate but = under VMI test
ii. Boy scouts of America v. Dale HELD: not against NJ broad public accommodations to reject gay scout master because should not have to accept someone do not support (mission to instill values in young > gay conduct inconsistent with “morally straight and clean”). 
· Factors: size of group, selectivity (if let some1 in outside of restrictions will it change the nature of the group), seclusion
e.  BOD of Rotary Intl (1st am protections) v. Rotary Club (violates Ca CR) 178, USSC, 1987, J. Powell
i. FACTS: Ca. rotary club (part of intl org) admitted 3 women as active members > intl revoked charter

ii. Claim: Intl violated Ca CR Act
iii. Issue: Whether Ca. broad statute requiring Ca. rotary clubs to admit women violates the 1st Am (freedom of association) 
iv. SC HELD: Application of the Unruh Act does not violate 1st am private or expressive association rts based on Roberts v. US Jaycees  

· Effect of the state action on individuals’ freedom of intimate/private association > NOT interfered w/ b/c rotary members not the kind of intimate/private relation (based on size/purpose/selectivity/seclusion) warranting constitutional  protection
· Effect of the state action on individuals’ freedom of expressive association > evidence does not demonstrate how admitting women will significantly affect exist member’s ability to carry out their purpose nor classification system. Even if slight infringement on members > justified b/c serves compelling state interest of eliminating gender discrim. (law does not distinguish organizations by p.o.v.)

4) Obscenity
a. Miller v. Ca 1973, court Obscenity TEST: Expression is obscene if it describes/depicts:

i. explicitly sexual activity & 
ii. appeals to mainly people’s prurient interest in sex &

iii. is offensive to community standards &
iv. when taken as a whole lacks serious literary, artistic, political or scientific value (RP)
b. Not a Moral Issue (MacKinnon): states that Miller obscenity test is a male test > adhere to stereotypes of men as strong and women as weak

i. Society constructs gender roles so the real difference between genders is unknown
ii. Men have the power > use it to define women’s roles/being
iii. Test restricts things that aren’t harmful & permits harmful things
iv. Porn is harmful (different then obscenity) = women sexual objects (enjoy pain/rape… - dominance of women) > sex discrim
c. What is the Gov interest in restricting obscene?
i. protect public morality (less persuasive after Lawrence)
ii. kids 
d. American Book Sellers Ass’n v. Hudnut, p.191 (7th Cir 1985): Depicting subordination tends to perpetuate subordination
e. MOVIE: NPR on porn & Larry Flynt

i. History of porn litigation: Attns went after porn in 70s & Reagan’s 80s DOJ went after porn > fed prosecutions slowed, stopped in Clinton-reno 90s; GW bush: ashkroft was going to assault porn > THEN 9-11.
ii. Now, Porn everywhere: Hotel, cable (AT&T: not network), satellite, internet businesses; convention in LA
· Internet changes idea of what is community
iii. Religious leaders assault on corporate collaborators (AT&T, yahoo)
iv. Prosecutors: hard core porn against community standards (even in digital age)

v. Δ: protected adult expression

· Cambria (porn attorney) list: taboo topics 
IV. EMPLOYMENT Law: TITLE VII of CR of 1964: 42 usc §2000e (2 amendments: 2nd was in 1991) 
A. Background of TVII
1) Until 70s ok for private er to discriminate on basis of sex & race  

2) Focus of TVII: RACE > gender was included to defeat the bill (gender below radad: took 11 years to get = Pay act passed, trying since 1951)
B. TVII Statute: act tells private ers they can’t discriminate! > gives rt of action AND means for carrying out action (free attorney)
1) Enforcement: EEOC can process/investigate/conciliate 

2) Remedies: injunctive relief, affirmative relief (reinstate, hire ee with or without backpay, other equitable relief court deems appropriate), attn fees, compensatory damages & punitive damages for intentional discrimination

3) Requirement: employer must have 15 + ees (if less then 15 may still have state remedy)
4) 2000e-2§ 703 covers:

a. Ers that fail/refuse to hire/discriminate v. individual based on compensation/terms/hiring/termination etc based on race color religion sex national origin > covers every moment in employment experience
b. Cannot limit in anyway that deprives individual or adversely effects status 

5) To bring TVII case: TIMELINE
a. if individual discriminated against > file with EEOC & state agency within 180 days of alleged incident 

i. ledbetter: men receiving more men then she had, she found out years later > SC HELD: 180 days passed so she gets no prior remedy

b. EEOC notice to er > fact finding conference > negotiation & continued investigate/conciliate 
i. EEOC must find cause to believe discrimination has occurred > er can try and conciliate

c. notice within 4 months of charge
d. file suit in fed court on behalf of charging party
i. Shorter timeline ALTERNATIVE: file charge with EEOC, request a right to sue letter (as individual or individual’s attorney), then file complaint within 90 days in federal court (OR can wait to EEOC finds a cause finding then get rt to sue letter - can even get rt to sue letter after no-cause finding but hurts case)

C. Cases
1) Phillips v. Martin Marietta: 1st case SC heard under TVII sex discrimination

a. FACTS: er said woman could not apply for job because she has pre-school aged kids > Claim: discrimination
b. Δ: 80% people in this job are women
c. Counter: men with pre-school age kids get the job but women don’t = sex discrim

2) Griggs v. duke power co: requiring test and HS diploma > HELD: TVII about removing arbitrary/unnecessary barriers
D. DISPARATE IMPACT: neutral policy results in disparate impact on a protected group > do not need to show anyone intended to discriminate
1) Congress ‘91: er has burden in disparate impact case (overrules Wards cove packing decision where SC held BOP on Π)
2) Er affirmative Δ: business necessity (Er has BOP) 
a. Ex. business necessity: need truckers license to work for trucking co > OK (even if disparate impact on women) but if had additional requirement for truckers to read all of Shakespeare > NOT business necessity

b. Conn. v. Teal (SC 1982) have test that whites tend to do better than blacks but results not taken into account in terms of hiring/promotions (greater rate of black hires/promos) > HELD: disparate impact because blacks disparately impacted by test & tests could not be business necessity because ignored it when hiring blacks
i. If part of admissions/promotions policy disparately impacts protected group even if er hires the “correct %” does not mean someone who was not given admit/promo was not disparately impacted
3) Disparate Impact can apply to subjective criteria (not explicitly in policy)
a. Watson v. fort worth bank and trust (O’C, 562): er without specific job criteria promo white male over black woman 
i. Claim: subjective policy has a disparate impact

ii. Π PF burden: goes beyond statistical differences > must ID specific employment practice that is challenged THEN causation must be proved (statistical evidence showing)

iii. Affirmative Δ: must show this moment in promotion procedure is absolutely necessary (requirement related to promo at issue)  

iv. Π has ultimate burden 
4) Appearances
a. Appearance policy: Make-up (Jesperson handout)

i. FACTS: Ee casino bartender of 20 years, new policy includes appearance standards requiring females to wear makeup, she refuses > fired

ii. Claim: discriminates against her on the basis of sex

· unequal burden (too burdensome): makeup expensive, putting it on requires time investment & 

· sex stereotyping: argument we will be seeing more of in the future > not adhering to stereotype = sex discrimination

iii. HELD: er permitted to apply different standards to each sex as long as they are = > no evidence that er’s appearance standards constitute sex discrimination in violation of TVII 
iv. Dissent: there is an extra requirement for women of make up > burdens 1 sex over another.  

b. Policy: No 1 may have braided hair (airline)

i. Claim: Disparate impact on gender and race (black)

ii. ER Δ: business necessity > grooming (uniform appearance)

iii. Court dismissed Πs claim: 

· As to gender discrim > no braid for men or women = even handed

· Policy not based on immutable characteristic (braids = chosen style)

· Policy does not bear on exercise of fundamental right
c. Beard cases: er requires clean shaven

i. Claim: disparate impact on African American men (skin conidition that is exacerbated by shaving)

ii. Issue: what constitutes a disparate impact
5) Wages: 
a. Dixie: claim neutral policy of wage system (setting wages) disparately impacts women > HELD: cannot say the wage system is a neutral policy, must be able to point to the er policy
E. DISPARATE TREATMENT: intentional discrimination 
1) General: 
a. Issue is how much leeway does er get in choosing VERSES society’s commitment to = treatment
b. Now harder to bring then used to
c. Get greater damages for disparate treatment then disparate impact (but always get attorneys fees)
d. NOTE: Ledbetter v. Goodyear disparate treatment claim (employment practice + disc intent) > pay discrimination under TVII gender based
i. Policy: 180 or 300 days (state dependent) to file EEOC discrimination claim from time of discriminatory effect 

ii. HELD: Claim time barred, current effects of past act (pay setting decision) not enough to argue timely because pay discrimination = discrete act & time runs from 1st payment > NEED present act
iii. Ginsburg strong DISSENT: congressional intent & precedent contrary to decision
e. McDonnell Steps (Black CR activist not rehired for open position > legit reason: illegal car-stall) 571
f. Π has initial burden of Prima Facie case: (if succeed: presume er unlawfully discrim & BOP shift to Δ)
i. belong to protected group 
ii. applied and qualified, 
iii. Denied job/promotion (Adverse employment action: fail or refuse hire/demote/discharge),
iv. job remains open OR someone of a different race/color/sex/rel or n.o. is hired 

g. ER Δ: articulate some legitimate non-discriminatory reason for ee’s rejection  

i. Tx Dept of Community affairs v. Burdine 577: Δ of legit non-disc reason > low burden of production: does not need to be particularly believable
· er must just explain what did or give evidence of legit reason > reason: must be clear & reasonably specific, do NOT need objective evidence that hired/promoted person is MORE qualified

h. Π: must be get chance to show  pretext (BOpersuasion)  

i. NOTE: If any proof of discriminatory motive throw it in because it can’t hurt BUT if you don’t have that its not dispositive

ii. SC HELD: Π must prove pretext (reason is false) AND intentional discrimination on basis of race (discriminatory motive) [St Mary’s v. Hicks (600)] 

· Can’t just show reasons “not good” BUT that real reason was discrimination

· Dissent: impossible to show anything beyond pretext/false reasons 
· NOTE: in Reeves (615) OC says Hicks states that you can infer the ultimate fact of discrimination from the falsity of the er’s explanation > trier of fact can decide if there was discrimination
2) MIXED MOTIVES as Disparate treatment 
3) Π Prima Facie case: member of protected group, qualified for job, rejected, unlawful motive was among factors leading to decision 
4) ER affirmative Δ: would have made same decision without discriminatory factor by preponderance of the evidence (er has a right to choose)> er has BOP

5) Price waterhouse v. Hopkins (618): woman who was proposed partner denied in part because of gender (women underrep, she is “overly aggressive”/negative comments about gender role)

a. CLAIM: mixed motive - gender is a factor in decision but not decisive
b. In Prima Facies: Must show er used a discriminatory factors (different the regular disparate treatment)

c. HELD: gender should be irrelevant to employment decisions > gender cannot be a substantial FACTOR (need not be only or principal factor) at the time of the decision    
F. Affirmative Action  as disparate treatment
1) Arguments about AA:

a. Difference between academic AA & employment AA

b. Difference between white collar & blue collar positions

c. Con: if minority society assumes benefitting from AA  & society feels burned by it

i. NO AA in Ca. or Tx

d. PRO: diversity, temporary remedy, need equal qualifications, combats discrimination > opens work force

2) Case like other Disparate treatment cases:

a. PF case race or sex taken into account

b. BOP shifts to er to articularte non-disc rational: existence of AA plan provides rationale (but plan is not affirmative defense)

c.  BOP shift to Π: pretext therefore plan invalid

3) AA Plan LEGAL if: (if voluntary er action > more likely for court to uphold)

a. temporary (end in sight) & 

b. aimed at addressing a manifest balance in traditionally segregated job area (use percentage/statistics), does not unnecessarily trammel rts of ees not in target race/gender group
4) Constitutionally

a. Compelling interest + narrowly tailored > harder to have race AA upheld

b. Gender: substantially tailored > eaiser to have gender aa upheld
5) Johnson v. Transp. Agency, 838 FACTS: Transportation agency with AA program > hired woman over slightly more qualified man becuase er considered variety of factors (including gender)

a. HOLD: Only analyzed under TVII, short term goal with proactive steps > plan passes the Weber test

b. Weber Test : 
i.  manifest imbalance: traditionally segregated job category (never women in category). Not need prima facie case proof. Here no blind hiring or quotas just if race or gender
· Scalia dissent: what is a traditionally segregated job category > need proof of explicit discrimination
ii. how effected people not eligible for aa Quotas so much less severe if exist at all
· Scalia dissent: public er > need to discuss EPC
G. TVII & SEXUAL ORIENTATION:  

1) Arguments against including sexual orientation for TVII 
a. Do not want to create disruptions in workplace
b. Homophobia
c. Attraction
d. Stereotypes: promiscuous 
e. Was not included in original statute: not discrimination on basis of sex > it’s discrimination the basis of sexual orientation
2) Arguments for including sexual orientation in TVII 
a. Teased for failing to adhere to gender stereotypes 
H. TVII & Pregnancy Discrimination Act (PDA) amendment: definition of sex includes pregnancy & if er discriminates on the basis of pregnancy > violates PDA
1) BACKGROUND: Congress passed PDA as response to 
GE v. Gilbert, SC HELD: not sex discrimination to not cover pregnant people in er insurance policy
2) Does TVII as amended by PDA PRE-EMPT state law requiring er to provide unpaid leave & qualified reinstatement for ees disabled by pregnancy 
a. Cal Fed v. Guerra 693 HELD: NO state law not preempted by supremacy clause becaue no direct conflict here & congressional intent of PDA meant to be floor not ceiling  (does not require preferential treatment of pregnant women, rather that they should not be treated worse BUT does not prohibit preferential treatment)
i. RESULT: took years but passedFMLA (gender neutral product of Cal Fed: men & women can take time to be with kids)
· Issue: men who take it frowned upon at work (there legally but not societally)
3) Courts split on issue  is breastfeeding at work a violation of PDA  
4) NOTE: For equal protection purposes pregnancy is still not gender related 
I. EXPLICIT DISCRIMINATION
1) Ex. of explicit discrimination: “Women may not” or “pregnant women may not”
2) Er Δ Bona Fide Occupational Qualification (BFOQ) narrow exception: Job functions reasonably necessary + goes to the essence of the business
a. NOT BFOQ 
i. day care is gender neutral > CANNOT hire only women (men can do it!)

ii. Business with intl clients who want to do business only with men > NOT BFOQ

iii. Battery Manufacturer policy requiring women to be sterile = explicit discrimination (Intl union uaw v. Johnson Controls 734) that is not a BFOQ because not reasonably related to job of making batteries

· cannot convert social concern of fetal protection into essence of manufacturer business
· Scalia: economic damage is a BFOQ if threatens er’s survival

b. Gray area: professionals/therapists dealing with domestic violence patients

c. EX. of BFOQ:

i. Asian restaurant > can only higher only Asians OR 

ii. female strip club > can higher only women (essence of business is female entertainment)

iii. Dothard (723): woman cannot be max-security prison guard because of rampant violence, jungle atmosphere, prisons in unconstitutionally intolerable
· DISSENT: unconstitutional prison system does not mean er can discriminate (are many max security prisons where women are guards > No factual basis whatsoever in this case)
V. Sexual Harassment under TVII
A. McKinnon: in our society dominance is eroticized > manifested in the work place: boss harasses ee

B. Quid pro quo: sex in exchange for er condition

1) assumes supervisor does this > strict liability
2) Here, tangible employment action (official act of enterprise – usually direct economic harm > strict liability).
C. Hostile work Environment: hard to prove (threat, Π bears BOP to prove negligence & er can present affirmative Δ)

1) CASES
a. Meritor v. Vinson, 751: no definitive rule but look to agency principals
b. Burlington Industries v. Ellerth 768: Supervisor harasses for long period > she never reports & ultimately received promotion over threat. Quit because of harassing behavior (hostile environ NOT tangible act because promo anyway)

2) Prima Face Case:
a. belongs to protected group
b. subject to unwelcome harassment based on sex
i. must give notice that behavior unwelcome

ii. Fact that sex “voluntary” is not a Δ to a claim under TVII (issue is if “unwelcome”) 
iii. victim’s provocative dress or speech is relevant

c. sexual harassment sufficiently severe or pervasive to alter the conditions of employees employment and create an abusive/hostile working environment

i. Constructive discharge in sexual harassment context:  abusive environment so intolerable that quitting was only rational response for a reasonable person (ER has affirmative Δ: even though acts unreasonable > should use employment procedures)
· Suders 775: policewoman harassed by supervisor/male ees, set her up to steal > arrest her & threaten to file charges > She leaves

· If client sexually harassed & just leaves and er has policy > difficult case to make

d. employer knew OR should have known & failed to take proper remedial action

i. if actual knowledge > EEOC says liable

ii. Otherwise, must give notice that behavior

iii. “abusive work environment” (Harris, 762):does not require psychological injury or effect on well being > requires: objectively hostile environment + subjective perception that environment abusive
iv. Factors include: frequency of discrimination, severity (humiliating, physical threat)
v. Ginsburg Concurrence: critical issue, members of 1 sex exposed to disadvantageous terms/conditions of employment compared to the other
3) STRICT liability when ee refuses unwelcome threatening advances of supervisor and hierarchy has notice (tangible act = er liable)
4) If NO tangible adverse job consequences are suffered ee may recover from er without showing negligence (unfulfilled threat = hostile work environment > er has affirmative defense)
5) If fail to report: do not give an er a chance to remediate 
a. UNLESS person you are supposed to report to is harasser >in that case maybe strict liability
6) Er affirmative Δ: er exercises reasonable care to prevent/ correct harassment + ee unreasonable failed to take advantage of er’s preventative/ corrective policy 
a. Er without complaint procedure now > problem

b. Ee who fails to use it > problem
D. Same sex harassment (Oncale 791: Male ee on oil platform, harassed by other men > ultimately quit)
1) HELD Scalia: can have a same sex harassment claim under TVII (about stereotyping). Rationale

a. wouldn’t say someone of 1 race can’t discriminate person of same race

b. the issue is if members of 1 sex are exposed to disadvantageous terms/conditions of employment (RP test)

2) 3 ways to bring same sex TVII suit:
a. Credible evidence that harasser homosexual

b. If harassed in sex specific/derogatory terms by person of same sex as to make it clear that harasser anti-presence of that gender

c. If direct comparative evidence of how harasser treated both sexes in mixed sex workplace can show discrimination against particular sex

3) Concur Ginsberg: if members of 1 sex treated differently then members of another & hostile > sex discrimination 
VI. Sexual Harassment under Title IX

A. TITLE IX, 1972 Statute: no person shall on the basis of sex be excluded from participation/denied benefits/discriminated > from any school program that gets federal financial assistance

1) Must Show

a. excluded from participation in OR denied benefits of OR subjected to sex discrimination  

b. program gets federal assistance
c. exclusion from program on basis of sex
i. TIX ONLY applies to sex discrimination (Race claim is TVI) > = pay act also only applies to sex
d. to throw in sexual harassment in > basis for institutional liability
2) Remedy: cut off federal financial assistance

3) § 1983 allows money damages
4) Private cause of action under TIX 
a. Franklin v. Gweneth: Facts: public HS student sued school b/c of sexual harassment by teacher & coach > School knew about harassment & did nothing  
i. HELD: prohibition v. sex discrimination includes a private right of action under TIX to seek damages > allow student to receive $ damages for violation of TIX
ii. fed courts can award any appropriate relief of cognizable action pursuant to a federal statue

b. Constructive notice – Gebser 

i. FACTS: 8th grader sleeping w/ teacher, school had constructive notice because cops caught them having sex in a car
ii. MAJ: congress did not intend for claimants/Πs under TIX to recover damages under vicarious liability >> As long as school does not know misconduct > no actual knowledge and therefore no liability (NEED deliberate indifference)
iii. DISSENT:  the public policy of TIX to protect students they should be able to recover if there was discrimination > purpose not to protect school
· Problem: Power of sexual harassment policy negated 
B. Peer-on-peer harassment – Davis
1) FACTS: Student harassed by another student repeatedly over a long period of time > student reported incidents to mom & school > grades dropped, dad found suicide note > took 3 months before the teacher would even move seat > principal asked why she was the only 1 complaining, no policy for peer sexual harassment > mom sued school 

2) SC: failure to respond to peer-on-peer harassment can result in private damages action if (met here):

a. Deliberate indifference = intl discrim on basis of sex

b. + notice

c. Harassment must be severe, pervasive, objectively offensive that bars victims access to educational opportunity or benefit

d. MUST: respond to known peer harassment in a matter that is not CLEARLY unreasonable (didn’t do that here)
C. Harassment in state/public school > bring a § 1983 claim - Nabozny 
1) FACTS: Boy in jr high brutally harassed, complains to school > does nothing > he tries to kill himself
2) CLAIM: §1983 suit v. state for DP & EPC -14th amendment
a. School has policy for harassment > treated him differently based on sex  (if had been girl would have acted on complaints) > therefore sex discrim
i. no gov interest in permitting abuse nor rational reason
b. DP argument: school have affirmative duty to protect him

c. Did not bring TIX case > likely mistake: but most TIX remedies about stopping funds which is not a great remedy
3) HELD
a. TC: rule for school  > no discrimination based on gender 
b. SC: reversed on some counts: it is gender discrimination > therefore IS > no legitimate gov interest
i. School violates EPC rt by discriminating based on gender

ii. School did not have qualified immunity (law sufficiently clear in showing them liable). 
iii. BUT no enhancing harm based on discrimination
iv. HELD: DP argument not upheld because no affirmative duty to protect

VII. Reproductive Rights
A. TEST: trimester - Roe v. Wade  475
1) FACTS: TX statute criminalizes procuring an abortion
2) CLAIM: Right of privacy from 14th am personal liability OR 9th am reservation of rights to the ppl >>> brd enough to encompass fundamental right to liberty of woman to choose whether or not to terminated pregnancy (not an absolute right)
a. Woman has fundamental right to liberty interest that goes throughout pregnancy

3) State interests: As pregnancy comes to term these 2 states interests become compelling

a. health of mother

b. AND in viable fetus

4) Criticisms of Roe:
a. Court is legislating
b. No clear statement of constitutional right
c. Danger of abortion
d. No right of privacy in the constitution

B. TEST: Viability - Planned parenthood v. casey 479 (OC, Kennedy, Suter > plurality)

1) FACTS: PA statute challenged. 3 provisions (most impact 1st trimester > out as pre-viability)  with exception of mother’s health (also recording requirement)

a. 24 hour waiting period with informed consent 
b. Minor seeking abortion must get paretnal informed consent or judicial waiver
c. Married woman seeking abortion must get husband’s informed consent

2)  SC discussion: stare decisis: can’t overturn Roe which recognizes pre-viability choice & post viability regulation with exceptions for woman’s health, and state has legitimate interest throughout in protecting fetus and mom
3) HELD: viability pt at which can prohibit abortion because 2nd independent life 

a. rejects trimester framework – turning pt is viability & at that pt a woman’s liberty interest diminished
b. undue burden test: only where regulation poses undue burden does state violate DPC > “Substantial obstacle”
c. Application:
i. medical emergency definition > not so narrow (protects mom) 
ii. recording > not undue burden because related to collecting stats on maternal health

iii. 24 hr waiting period w/ emergency exception: NOT undue burden - state may require truthful/not misleading info to get informed consent of abortion  

· some lower courts say waiting period undue burden (ex. rural areas)
iv. spousal notification > undue burden because of spousal abuse
v. parental consent > not an undue burden

4) Dissent Scalia: No abortion rt! Undue burden is vague
C. PARTIAL BIRTH
1) Stenberg v. carhart  FACTS:
a. Dr. Cahart challenges a Nebraska law that criminalizes “partial birth abortions.” He uses a type of Dilulation and Evacuation (foor/arm druwn through cervix), an intact D&E procedure which court equates to D&X (type of DE) – use terms interchangeably.  D & E most common procedure from 12th week forward
b. STATE INTEREST: stop d & e because of moral element (not saving fetus either way)
c. SC HELD: statute unconstitutional > Affirms TC: for many women d & x necessary for health as opposed to d & e

i. Law applies pre and post viability > problem because state interest previability is stronger
d. ANALYSIS:

i. women had right to choose prior to viability; 

ii. state law protecting fetal life cannot impose an undue burden on woman’s pre-viability decision
· HELD: law imposes an undue burden on woman’s ability to choose the D & E procedure because law applies to both D&E and D&X (language broad > even if meant to only ban D& X)  
iii. post-viability a state may regulate & even proscribe abortion where it’s necessary in appropriate medical judgment for the preservation of mom’s life/health  

· HELD: law lacks any exception for preserving mother’s health so unconstitutional > “necessary” not read as an absolute  
e. Concur: 
i. stevens and Ginsburg: irrational to say that 1 procedure more gruesome then other or that state has legit interest in banning either

ii. ginsburg/stevens: this statute about chipping away at the private choice of abortion

2) Gonzales v. Carhart (Kennedy)
a. Issue: Constituationality the 2003 Partial-Birth Abortion Ban Act (fed stat) which proscribes a certain method for ending fetal life

i. Statute: was a response to Stenberg > Congress did own fact finding that intact D&E is gruesome and never medically necessary & Congress used different language then Nebraska statute (Stenberg)
b. Lower crts: Unconstitutional because no health exception for mom (TC & 8th) AND language covers more then intact D&E (TC)

c. SC HELD: Statute constitutional: not vauge, no undue burden because overbroad, not invalid on face because compelling state interest against gruesome medical procedures (the gross out interest) & in protecting integrity/ethics of medical profession
i. Counter: no life being saved, and women’s health (for some) is endangered
ii. Professor stunned that does not take women’s health into account and implies that women incapable of making own health decision

d. DISSENT: Ginsburg read hers from the bench > says case refuses to take stengberg/casey seriously
D. STATE abortion ban (Video – SD)

1) Proponents claim ban protects women: no freedom after an abortion > Post abortion syndrome (for murdering child): Anxiety, depression, guilt
a. Office: therapy for pregnancy women & post abortion
VIII. Family Law
A. Paternity (Lehr v. Robertson – 407)

1) FACTS: Daughter born out of wedlock > shortly after mom married someone else > 2 yrs later husband tries to adopt > father files paternity and never got notice about adoption proceeding


2) STATUTE NY: putative father registry – when person born out of wedlock dad can register and claim paternity so gets notice of adoption or other proceedings

a. Really the only way would know about registry is if lawyer told you

3) ANALYSIS: lower level of scrutiny (because had not estb a liberty rt) – state just needs to give a reason 
a. DP: relationship with child/ being a parent = liberty interest 
i. Precedents: Stanley, Quillion, Caban
ii. If unwed father demonstrates commitment to parenting > creates a DP interest (just being biological father does not give rt to challenge adoption proceeding)
iii. Claim: lived with mom for 2 years, everyone knew he was dad, went to hospital with her, mom left with baby never to be heard from
iv. HELD: No liberty rt to rela with child because did not try to contact/parent child (don’t behave like father support/take care of child > then don’t have liberty right)

b. EPC: statute creates gender based classification
i. Mom had right to veto adoption and receive notice BUT on certain categories of putative fathers can veto
ii. HELD: dissimilarly situated > moms give birth and dads don’t >>> so do not need to treat them as same

4) Public policy reasoning for decision:
a. Finality of adoption > Child has a nuclear family
b. Give woman as much leeway to serve the best interest of a child
c. State interest: security for the child (compelling gov interest)
d. Sc seems to think have ongoing patriarchal notion that serious guy would marry woman and raise child together
B. MARRIAGE:
1) Blackstone on marriage: h & w legally 1 person (= husband)
a. Still reflected in property : tenants by the entirety
2) 2 types of states:

a. CL States create martial property/equitable distribution laws: must share property in divorce, split it > based on factors: who suffered in marriage, who wage earner is
b. Community property: looks at all prop coming into marriage (all prop own separately/apart from marriage – still maintained as separate prop)

3) SUPPORT: 3 things to look at re support
a. Is property equitable distribution OR community property
b. Spousal support:
i. Not given if spouse capable of earning own wages

ii. If fault > more likely to get spousal support
c. Child support
i. Every state has guidelines/formulas about amount

ii. Most ppl don’t generate enough income to provide more then child support
4) QUESTIONING MARRIAGE = Discrim? Bobb v. Municpal 215
a. FACTS: Attn is a prospective juror > in vior dire: she refused to answer questions about if had husband/marital status because only asking women > held in contempt, sentenced for a day in jail > she appealed
b. CLAIM: EPC under Ca. law (not 14th am claim > therefore diff stnd of rev) because question not administered in gender neutral context > discrim pattern
c. HELD: under strict scrutiny standard > judge initiated/reinforced practice of special treatment of female jurors – line of questions discriminatory
i. Hamilton precedent same: black woman called by 1st name and others addressed as “mr.” or “Mrs.”  

· Counter: distinction because its disrespectful and demeaning

d. Concur: issue is if she had right to choose not to answer as a juror > shouldn’t be held in contempt for way answered (choice as individual whether or not to answer) – not about if the question discriminatory
e. Dissent: should be able to ask whatever you want in voir dire
5) ACTING ILLEGALLY for SPOUSE: In re Laura Beth Lamb
a. FACTS: Diabetic woman pregnant, husband failed bar & threatened her, forced her to take bar for her > criminally charged with impersonation & BAR discipline: disbarred
b. ISSUE: was disbarment appropriate discipline?
i. Mitigating factors: ended marriage, pregnant and suffering bc diabetic
ii. Counter: mental health professionals say chronic emotional disability 

c. HELD: duty is to protect the public/crt/profession > state bar recommendation to disbar upheld
d. DISS: this happened because of unique circumstances that would not happen again
6) Benefits of marriage
a. Tax
b. Intestate succession
c. Containment of sex to partner
d. Pension
e. Hospital visitation
f. decision making
g. Ee benefits
h. Societal legitimacy
i. Orderly distribution of assets (if divorce)
j. Immigration benefits
k. Property ownership
l. Assumption of parternity
m. Children << 2 parents
n. Loss of consortium damages

C. Transexuals & marriage: Kantaras v. kantaras
1) FACTS: MK (Π: post-op male transsexual) and LK get married > he adopts her child. She gets artificially inseminated and he lives with 2nd child.  
2) CLAIM: MK files for divorce and custody
a. LK counter: marriage void because same sex marriage and MK not biological or legal dad of daughter
3) TC: MK = male > Base their opinion on Australian opinion that looks heavily at medical evidence
4) App. looks at US precedents: all except NJ say transgender person cannot marry under state law
a. Treat male and female words in statute based on immutable characteristics at birth
D. Same sex Marriage
1) In Connecticut: Legislature designation of civil union for same sex couples was found to be discriminatory > same sex couples can get married in Connecticut
2) 1st big case: Baker v. Vt: benefits clauses of vt constitution > meant for all partnerships, can’t arbitrarily deny benefits on the basis of sex
3) NOT EXTENDING MARRIAGE TO SAME SEX COUPLES
a. Protection of marriage
b. prerogative to get policy with regard to health and welfare
c. promotes child well being to have heterosexual parents > male and female role models
d. change to traditional definition in marriage should be done in legislature not court > BIG jump
e. fosters procreation to have same sex only marriages
f. no generally accepted scientific conclusion ID homosexuality as immutable > therefore cannot say gay = suspect or quasi suspect class

g. preserve tradition use of the term marriage

h. Not fundamental: same sex marriage not deeply rooted in history & tradition of state 

i. Or if rt to marriage is fundamental then it is not absolute (states have always regulated marriage)

4) EXTENDING MARRIAGE TO SAME SEX COUPLES
a. Equal protection (Loving): dealing with a small grp of ppl whose rts are being denied on basis of EP because not given all rights heterosexual couples get

i. Immutability not determinative > history of discrim

ii. Sex discrimination > subj to IS 

· Counter: immutable

b. No compelling state interest

c. Binary sex categories no longer relevant
d. Violates ordinary democratic process

e. Protective role of courts of minorities
f. Separation of church and state: 
g. DP: Rt to privacy and liberty to raise family/realm of intimacy (meryer, Griswold, carey)
h. Fundamental rt to marriage (redhail,  loving)
i. Civil union not enough because no equal dignity and respect > which is core element of the const rt to marry
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