I. BASIC LEGAL CONSIDERATIONS CONCERNING CONTRACTING WITH THE GOVERNMENT
A. THE SUBJECT MATTER 

· Armed Services Procurement Act of 1948 (ASPA), 10 U.S.C. § 2303

· Applies to procurement by the following agencies, “for its use or otherwise,” for all property (other than land) and all services for which payment is to be made from appropriated funds:

· DOD

· Army

· Navy

· Air Force

· Coast Guard

· NASA

· Procurement of property is not covered; covered by other laws.

· Federal Property & Administrative Services Act of 1949 (FPASA), 41 U.S.C. § 252

· Generally the same as the ASPA ( drifted apart ( Competition in Contracting Act (CICA) and FAR re-harmonized them

· 1965 amendments to FPASA extended it to most Executive Agencies, including FAA.

· Motor Coach Industries v. Dole (4th Cir. 1984):  
· RULE: An agency subject to federal procurement guidelines cannot avoid the guidelines by creating a trust to execute the procurement as the character of the trust is still public.
· Factors considered to determine whether an entity is public or private:
· Who controls the money

· Purpose for which trust was established

· Character of agency spearheading trusts creation (public or private)

· Trust’s beneficiary and administrators

· Degree of control exercised over public agency

· Method by which trust is funded

· Injunctive Relief Granted 

· *Basic Takeaway Point ( you control the money and still control the decisions about its spending, it is still federal money.  A decision otherwise would open the flood gates for abuse.

· Competition in Contracting Act (CICA) (1984)

· ASPA and FPASA were both revised by CICA.

· Federal Acquisition Regulation (FAR)

· There isn’t one “main goal” of the FAR.

· Applies to procurement of the following by executive agencies:

· Property other than real property (other than land)

· Services, including R&D

· Construction, alteration, repair, or maintenance of real property

· Applies to all gov’t acquisitions; all agencies and departments

· FAR is like a skin that you put over the ASPA and FPASA, making a lot of procedure the same in all agencies and departments.

· Formation & Performance Disputes

· Performance Disputes

· BCA and CoFC 
· Bid Protests / Award Disputes

· 3-party dispute: gov’t, winning bidder, and losing bidder

1. General Accounting Office (GAO)

2. Court of Federal Claims (CoFC)
· Performance Disputes

· Governed by the Contracts Disputes Act of 1978 (CDA) which provides a choice of forum. 

· CDA does not apply to procurement of real property, including acquiring a lease, as opposed to entering a lease, which is covered.  (See Forman v. U.S.)
· Forman v. U.S. (Fed Cir. 1985) 
· RULE: The CDA includes entering into leases as it involves procurement of property other than real property.  In contrast, the acquisition/assignment of a lease is the procurement of real property, and in that case the CDA would not apply.
· Schwartz says that pure leases should not be covered by the CDA, but this K was for lease and construction combined, so CDA should have applied.  
· This case illustrates exceptionalism:
· Π argued that doctrine of contra proferentum should be applied (construe ambiguous K against drafter).  Court declines to apply this, which is typical.  Gov’t almost always escapes this argument. 

· Where to bring a performance dispute claim:

· CO ( Agency’s BCA ( Fed. Cir. ( USSC
-or-

· CO ( CoFC ( Fed. Cir. ( USSC
B. THE POWER TO CONTRACT 

· The gov’t has the authority to enter into voluntary (Tingey) procurement Ks, to terminate those Ks for convenience, and to enter settlement Ks. 

· United States v. Tingey  

· RULE: Court held that the US, as a sovereign, has the power to enter into voluntary Ks, even though the Constitution doesn’t explicitly authorize that power.  

· Necessary & Proper Clause ( power to contract is a reasonable way to carry out enumerated powers.

· United States v. Corliss Steam-Engine Corp. (1875):  First reported exercise of gov’t power to terminate K for convenience.  

· RULE: Government had authority to enter into procurement K and settlement agreement, and is therefore liable for failure to pay settlement amount.

· The agreement made today would be called a termination settlement proposal (TSP)

C. APPROPRIATIONS AND THE ANTI-DEFICIENCY ACT 
· SEPARATION OF POWERS & THE GAO

· Comptroller General (CG) is the head of the GAO.

· The CG is subject to control of the legislature, and therefore cannot perform executive functions. (See Bowsher v. Synar)
· Ameron v. US Army Corp of Engineers (3rd Cir. 1986):  
· COMPETITION IN CONTRACTING ACT (CICA) – (Enacted 1984)
· Formally codified recommendation structure discussed in Ameron. It also gave GAO formal bid protest authority.

· CICA gives the CG the power to issue recommendations to procuring agencies brought by disappointed bidders. Until final decision is rendered. 
· CICA does allow:

· Automatic Stay Provisions for bid protests

· Period of stay can be lengthened or shortened (investigation complete or claim frivolous) by GAO as needed

· If GAO decides to extend the stay, agency need not always obey that extension.
· There is an override provision, however.  If the agency wants to override GAO recommendation, they send a report to Congress
· CG can provide recommendations

· Executive can ignore GAO’s recommendations, including recommendation of payment of attorney’s fees

· BUT, agency’s failure to comply is reported to Congress.
· Formally, GAO can only recommend, but practically it can compel remedy.  
· FISCAL LAW

· Appropriations Clause of Constitution (Art I, § 9, cl. 7)
· Money can’t be drawn from the treasury unless appropriations are available.

· Anti-Deficiency Act – 31 U.S.C. § 1341

· Forbids gov’t from entering Ks for which there isn’t an appropriation already existing.

· Funds availability clause:  states that the govt will pay to the extent that funds are available. This makes payments conditional preventing violation of the Appropriations clause and preventing violation of the Anti-deficiency Act.
· Appropriation must be available in: TIME, PURPOSE, AMOUNT. RESTRICTIONS 
1. TIME of Appropriation

· Supplemental Appropriations Act of 1955, § 1311

· Says $ must be spent within the time for which it was available.
· However, Acting CG Weitzel to Sec of Interior (CG 1954) carves out exception for cases where K is a replacement K.
· Bona Fide Needs Rule

· General rule – To legally obligate a fiscal year appropriation, the supplies/services are required to serve a bona fide need in the fiscal year in which the need arises.

· Rule is designed to prevent agencies from entering into service K to be performed in a later fiscal year.

· Appropriations cannot be expended upon the anticipation for future liability unless there is concrete support for the expenditure.

· To the Secretary of State (Comp Gen 1955):  Expense can’t be an obligation of any given year unless there is a binding agreement made during that year. Also, it is not permitted to budget appropriated but unexpended monies for speculative taxes.

If, at the time an obligation is recorded, there is no certainty that the obligation will really materialize, then the money can’t be held.

· Therefore, tax $ that wasn’t certain to be levied is not sufficient to support a valid obligation under § 1311, so gov’t doesn’t let them do it.

· Also, CG will not allow Sec of State to hold funds for possible future repair, when there has been no binding or definite decision, because it would be premature.

· If a bid is made before the end of the fiscal year, and those bids are signed, they are ONLY considered valid Ks if:

· Bid made in writing.

· Acceptance of bid is communicated in same method by which it was made/offered (Mailbox rule; must be in mail before end of the year)

· Bid accepted without qualification (else would be counter-offer).

· Replacement K Doctrine

· Funds appropriated in a given year can be expended in a subsequent year if the following requirements are met:
· (1) Original K entered into during the FY in question

· (2) A need for the work/supplies/services existed at time K was entered into 
· (3) This need continued to exist up to the time of the replacement K.
· By articulating the replacement K doctrine, GAO reads an exception to the time requirements statute.

2. PURPOSE of Appropriation

· PURPOSE statute – 31 U.S.C. § 1301 – Can only spend $ for purpose for which it was appropriated.
· To the Sec of State (CG 1962):  CG won’t allow use of appropriations for remodeling of the State Dept to create tube delivery system between the White House and State Dept.  
· GAO is more restrictive about the “no year” appropriation.  When Congress writes a blank check as to TIME, they should be more strict with regard to PURPOSE.

3. AMOUNT

· Gov’t can’t promise more money than has been appropriated for any specific purpose.

· FUNDS AVAILABILITY CLAUSES

· Why are they required?

· Funds Availability clauses satisfy the Anti-Deficiency requirement that the gov’t can’t make Ks for which there isn’t an already existing appropriation.

· These clauses are included for 2 reasons

· (1) Allows gov’t to make multi-year Ks if funds are not available.
· (2) Prevents gov’t from going into breach if funds are not appropriated, because they can’t pay under Anti-Deficiency Act. 

· When are they required?

· Multiple year Ks for known amounts require funds availability clauses

· They are NOT required for requirements Ks.  

· Solar Turbines Int’l v. US (1983)
· Effect of a Funds Availability Clause on a LEASE:

· Funds availability clause for the “out years” does not bind the gov’t by appropriations alone.  (See Goodyear Tire & Rubber v. US)

· K is only enforceable if:

1) The appropriations become available, AND

2) Gov’t affirms the K

· This is example of EXCEPTIONALISM – Creates an option K without gov’t having to pay for the option. This is particular to leases, and does not apply to multiple year Ks for goods and services.
.  
· For delay caused by lawful exercise of suspension clause, contractor can’t get damages under breach, but CAN get equitable adjustment for standby costs.
· CH Leavell v. US (1976) –suspension of work clause.
· Court says that exhaustion of funds is NOT a breach of K, and contractor must finance work herself, or suspend activities but stand by to finish when work becomes available.
· Suspension of work clause allows equitable adjustment if:
· No fault or negligence of contractor
· K suspended for unreasonable amount of time.
· By an act of CO or an increase in cost of performance.

· This is congruence  case that protects contractor.

· JUDGMENT FUND ACT

· If gov’t is held in breach for not having enough $ to pay K (if no funds availability clause), the contractor could get judgment against the government, and be paid from the judgment fund.

· But it’s likely that court just imply that there would be a funds availability clause under GL Christian.
D. AUTHORITY OF AGENTS 
· GL CHRISTIAN DOCTRINE 

· If there is a clause in the K that was left out, it should be read in anyway.

· This is bright line rule.
· K did NOT contain provision allowing gov’t to term for convenience, but Court reads it into K anyway.  
· Apparent authority doesn’t work against the gov’t.  

· We are skeptical about implied actual authority when contracting with gov’t.

AGENCY REGULATIONS AND THE FAR
· Purpose of FAR ( SECURITY BLANKET:  FAR guides gov’t employees re: what clauses must go into which type of Ks. In addition, Christian doctrine adds an additional safety net because if clauses are forgotten, courts will read them in anyway.
· FAR § 1.601
· Authority and responsibility to contract for authorized supplies and services are vested in the agency head, who may delegate.

· K may be entered into and signed only by Contracting Officers.

· It is especially important for contractors to make sure the person they are dealing w/ has actual CO authority b/c you cannot argue equitable estoppel/apparent authority against the govt. Thus, it doesn’t matter whether person appeared to have authority.

· We restrict binding authority to COs only
· To ensure political accountability – people should know who to blame as a result of bad decisions

· Separation of powers

· Protecting the taxpayers

· If an agent exercises proper authority to enter into a K, it is final and binding on gov’t unless the right to review was reserved by a higher power.  
· US v. Purcell Envelop Co. (1919):  
· Examples of exceptionalism in agency principles as applied in context of gov’t Ks:
· A K entered into on behalf of the gov’t by one without authority is not binding on US.

· Gordon Woodroffe Corp v. US (Ct. Cl. 1952):  
· Approval of cost overruns under a K must be made by someone with actual authority. 
· General Electric v. US (Ct. Cl. 1969):  In this case, there was no real approval, although CO DID have authority to give approval.  There was an internal letter recommending that overruns be approved, but no formal approval was given.  Court bends facts a bit to bail contractor out, saying that CO did have requisite authority, and did exercise it.

· RATIFICATION: A person who has authority lends approval after the fact to make K binding.

· An unauthorized K can be ratified by inaction when someone with actual authority is aware of or should have been aware of K entered into by someone with apparent authority but fails to disaffirm the K.

· William v. US (Ct. Cl. 1955):  K to pave roads on Air Force Base. K can’t be carried out because official who entered into K didn’t have authority.  Regardless, court decides to enforce the K and INFER approval of the CO, through his silent acquiescence.

Ks IMPLIED IN LAW AND IMPLIED IN FACT
· K implied in law: 
· Court says there is an inequity, so court assumes there was a K
· Tucker Act and CDA don’t apply to Ks implied in law.

· (Not available against the government) 
· K implied in fact:

· K formed by conduct, not by words.

· Court thinks parties MEANT to agree.

EQUITABLE ESTOPPEL 
· Definition:  It allows for the party to be bound by the unauthorized or incorrect representation of his agent if the other person reasonably relies to his detriment.  

· The doctrine of apparent authority applied between private parties is arguably application of the doctrine of equitable estoppel, but it is not applied to gov’t Ks.

· Supreme Court has said that gov’t can’t be estopped on same basis as private parties.

· Any claim using phrase “equitable estoppel” against gov’t has failed.

· When gov’t loses, they call it something else; court just lies about what it is called.

· FDIC v. Merrill (1947):  New Deal farmer is assured by gov official he will be covered, but there was a regulation that prohibited insurance of the crop.  Government then says, oops, we weren’t supposed to insure this.  

· USSC said the government is NOT bound ( exceptionalism

· Cases prior to Richmond establish strong presumption that equitable estoppel can’t be used against the gov’t. 
· But, USSC has hinted in dicta that there may be an “affirmative misconduct” exception to the bar of use of equitable estoppel against the government.

· Merrill is superseded by OPM v. Richmond, where Richmond applies.

· Richmond says gov’t has even more ironclad defense against estoppel in certain classes of cases; absolute bar without even any possibility for “affirmative misconduct.”

· OPM v. Richmond (1990):  Gov’t mistakenly told Richmond that there was a time limit of 2 years to get disability benefits while also working, but it was only one year.  So Richmond worked overtime as bus driver, exceeding 1 year limit.  As a result, his disability was terminated, causing him to lose benefits.  Richmond called gov’t twice, and got same advice, and he was also sent pamphlet that he relied on.  

· Court declines grant gov’t total immunity, but says it can’t estop gov’t in “case like this.” 
· Language isn’t super clear; no one knows if it only applies if payment would violate statute, or also a regulation.  

· Richmond Narrow Rule – Can’t estop gov’t when payment would be in violation of an appropriation. 

· Richmond Broader Rule – Can’t estop the gov’t when payment would be in violation of a statutory provision. 

· Possible interpretations of Richmond:

Can’t estop gov’t when:
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· If Richmond stands for the narrowest circle, it will rarely impact gov’t K law because the appropriations statutes don’t get super-specific.

· Post-Richmond Developments
· Broad Avenue Laundry & Tailoring  v. U.S.:  Regulations didn’t require or prohibit the adjustment, and CO made final decision within her authority to enter a written modification of a fixed-price K.  Court of claims held that US was bound by modification, because action of CO was within scope of his authority.  Therefore, must enforce agent’s final decision because contractor is not trying to estop valid gov’t defense.

· Court says government still bound because the modification was not a violation of the regulations, it was just a mistake, which is a lower order of illegality.  

· Because the contracting officer had the authority, when a final decision is made, government is bound ( FINALITY issue (NOT estoppel).
E. ASPECTS AND CONSEQUENCES OF SOVEREIGNTY 

1. SOVEREIGN ACTS DOCTIRNE AND UNMISTAKABILITY DOCTRINE 
· TUCKER ACT (21 U.S.C. § 1491)

· Waives sovereign immunity of US with respect to claims against gov’t based on K

· Also governs jurisdiction of Court of Federal Claims

· SOVEREIGN ACTS DOCTRINE (SAD)
· US is not liable for breach of K when its “public and general” acts as sovereign has effect of violating Ks that it enters into with private parties.
· Classic Examples include rail embargos, tariffs, and wars against Indian trines preventing gov’t performance of K.
· SAD may best understood as a rule of interpretation, rather than a rule excusing breach.
· In this manner, the doctrine often permits a conclusion that the gov’t has not breached the K, properly understood instead of a conclusion that the gov’t is immune from liability for breaching its K.
· Supreme Court hasn’t made it completely clear what constitutes “public and general” acts.

· We believe they are general acts that affect the public as a whole; any impact to contractor is only incidental.

· UNMISTAKABILITY DOCTRINE (UM)
· Ks to which gov’t entity is a party should not be interpreted to immunize government’s contracting partner from subsequent exercises of sovereign authority (passing legislation), unless the K has surrendered the power to exercise that authority against the contracting party in UNMISTAKABLE TERMS. Presume that government does not do this. 
· Major Interpretative Issues in Unmistakability:

· To what class of agreements does it apply?

· Just how “unmistakable must a specific gov’t promise be in order to surmount the default assumption that the gov’t’s contracting party remains subject to exercises of sovereign power that might adversely affect the gov’t’s contractual promise?

· How is the evident overlap between UM and SAD to be handled? 

· Example from Handout:

· Gov’t has contracted to sell uranium to operators of nuclear power plants and agrees to a delivery schedule and then imposes a ban on shipments for security reasons.

· This is a not a “public and general act” so it does not fit within SAD.

· Arguably this is an unmistakability case ( gov’t doesn’t make ironclad promises because the gov’t is always acting as a sovereign; need security is omnipresent, even if it is not spelled out in the K.

· Application:
· Does doctrine apply?
· Was promise unmistakable enough
United States v Winstar (1996): 
· In Winstar, the Court is applying two interrelated doctrines that deal with the ability of the gov’t to avoid liability for actions that might appear to be breach of K: SAD and UM Doctrine.  These doctrines are both significantly limited by the Supreme Court in this case, although the exact outlines of the doctrines are now somewhat unclear.
· Claims:  P allege that federal bank regulatory agencies had induced insolvent S&L institutions and other investors to take over insolvent S&L institutions, in part by promising the continuation of favorable regulatory accounting treatment to the merged entities.  In enacting FIRREA, however, Congress had made unlawful the very lax accounting rules that had been part of the inducement to these mergers.  The enactment of FIRREA, according to Πs, breached the K with the regulatory agencies concerning the supervisory mergers.
· USSC affirmed CoFC and Fed. Cir. decision for Π ( Opinion only a PLURALITY:
· OVERVIEW OF PLURALITY JUSTICE SOUTER (joined in by Justices Steven & joined in part by Justices O’Connor[UM] & Breyer [SAD]):

· Unmistakability:  Takes a sharply restrictive view at the scope and applicability of the UM doctrine and holds it doesn’t apply in Winstar.  Private parties that enter in Ks with the gov’t are not implicitly exempted from the application of the gov’t’s subsequent exercise of sovereign authority (including the enactment of statutes) unless any exemption is clearly stated.
· K Interpretation:  He would hold that a gov’t K that appears literally to promise the contractor a specific course of regulatory treatment usually should be read, instead, as promising payment of damages if that specified course of treatment is altered.

· This version of UM doctrine in narrow but offers the gov’t substantial protection when it applies

· Sovereign Acts:  Takes the position that the SAD does not apply whenever a significant consequence of the governmental action is to free the government from its own contractual undertakings.
· Insists on giving a limiting meaning to “public and general act.”

· Strong requirement of generality ( law can only be considered “public and general” if releasing the gov’t from its contractual obligation is an incidental effect of a much more widely applicable change in the law.

· This opinion has a pro-congruence flavor.

· OVERVIEW OF JUSTICE SCALIA’S CONCURRENCE:
· Unmistakability:  UM applies to ALL gov’t Ks.  It is a common sense presumption that gov’t will rarely promise to exempt contractor from future changes in the law.  As a result, a promise should be found ONLY if K is clear. but UM doesn’t require a super-clear statement; only a tolerable clear promise. 
· In the case where the gov’t promises a contractor that it will have the benefit of a particular course of regulatory treatment, IT DOES NOT need to make a second promise of continued treatment is this respect.  The original promise satisfies the UM requirements.

· UM requirements had been met because the gov’t had clearly undertaken, by its statements and acts in Winstar, not to undercut its Ks by subsequent sovereign acts.
· The consensus position would seem to be that there is a rebuttable presumption that the gov’t’s Ks do not restrict its future exercise of regulatory authority.  
· BUT, if the language of the K is clear, that presumption may be rebutted.

· Sovereign Acts:  Scalia offered a skeptical view of the SAD, but he did not offer any explanation as to why it didn’t protect the gov’t in Winstar.
· OVERVIEW OF JUSTICE BREYER’S CONCURRENCE:

· Only deals with UM issue ( implicitly joins Souter with regard to SAD.

· Supports narrow application of UM and pro-congruence approach

· In Winstar, he doesn’t whole-heartedly agree with the factual finding that the gov’t make a promise to indemnify the contractor. 

· OVERVIEW OF JUSTICE REHNQUIST’S DISSENT  (joined in part by Justice Ginsburg[UM]):

· Unmistakability:  Conclude that UM doctrine offered the gov’t a defense that is both broad in its application and difficult to overcome where applicable. 

· Applies to ALL gov’t Ks

· Cannot be avoided by reinterpretation as a promise for indemnification.

· Sovereign Acts:  More expansive view than plurality that changes in the law qualify as “public and general acts” and should not be viewed as breach of K.

· They would have ruled for the gov’t on the merits.

· Justice Rehnquists suggests that the SAD and UM doctrine reflect a single concept and should be integrated into a single, consistent doctrine.

· SCHWARTZ WOULD CONCLUDE: The more generic the impact of a federal sovereign action that interferes with the performance of a gov’t K, the clearer (more unmistakable) the K must be to make gov’t liable for a breach caused by that sovereign action.
· SAD ( No clear majority; plurality opinion that emphasizes “public and general” requirement.
· If statute is generally targeted, it is a defense to breach of K.
· If specifically targeted, it is NOT a defense. In other words, if main purpose of statute was to give gov’t a way out of K, then this is not a defense. 

· Application of Winstar ( Mobil Oil Exploration and Producing Southeast, Inc. v. U.S. (2000):
· Case illuminates policy issues surrounding UM and SAD doctrines.

· Background:  Two oil companies seek restitution of $156 million paid to gov’t in return for lease contracts giving them the rights to explore for an develop oil off the N. Carolina coast.  The rights were not absolute, but were conditioned on the companies’ obtaining a set of further government permissions.  The companies claimed that the gov’t repudiated the K when it denied them certain elements of the permission-seeking opportunities that the K promised.

· Holding:  Court agrees that gov’t broke its promise, repudiated the K, and must give $ back to the companies.

· Schwartz thinks Mobil Oil would have come out differently if they sought expectation damages.  But, Mobil was just asking for their money back from deposits.

· Difficult cases are ones where we are dealing with regulatory/sale/lease contracts rather than cases where the government is procuring something.  Why?

· The FAR doesn’t apply in these regulatory/selling/leasing contexts.

· There would be a termination clause for convenience. GL Christian tells us one would be read into anyone.  Mobil Oil reaches same result as there would be under a TFC clause.

· Why didn’t the gov’t argue SAD or UM?
· Government would have lost the arguments had they made them.

· Justice Souter’s approach to the SAD ( what the government did was not a “public and general act” because it only affects a specific class of government contracts.

· Justice Scalia’s approach ( there is a rebuttable presumption as to any gov’t K that the government does not make a promise that they’d never change the law.

· Scalia may have said here that it is rebutted based on the facts of this record.

· Souter reinterprets the promise not as a promise to not change the law, but a promise to indemnify if the law is changed, so UM wouldn’t apply.

· This case goes to the congruence side.  Unlike Winstar, which has a plurality, it rhetorically points toward congruence principles because it has a majority.

· Other Examples from HANDOUT:

· Contract with people to remove spent nuclear fuel and put them in a depository, but the depository has not been opened for environmental (and political) reasons.  Should the government have a sovereign defense?

· Not public and general act (no SAD defense)
· Schwartz sees that the best argument was impossibility ( Congres required deposits by a certain date, but it doesn’t mean it CAN be accomplished by that date.

· Gov’t would be held liable here

· Modeled after Mobil Oil; government leases oil fields, but can’t proceed with leases because of new statute enacted placing environmental restrictions

· New statute only affects government oil leases ( not a public and general act (no SAD defense) 

· Gov’t would be held liable here.
2. STATE DISABILITIES UNDER THE CONTRACTS CLAUSE 
· State Impairment of Private Ks: 
· OK to impair if there is a legitimate public purpose, but it must necessary and reasonable
· Courts are deferential to the legislature ( heavy burden on proof on those who believe it is not a legitimate public purpose.
· State Impairment of Public Ks:
· Disabilities Under K Clause of Constitution:
· “No state shall . . . pass any . . . Law impairing obligation of Contracts.”
· Supreme Curt decided that this constitutional provision applies not only to state actions impairing actions of private Ks, but state actions impairing their OWN Ks.
· Reserve Powers Doctrine: 
· Doctrine says that state can K, but can’t K away its police powers or other powers.
· Courts do not require state to adhere to K that surrenders essential attributes of its sovereignty.
· This doctrine is the source of UM doctrine, which crossed over into federal law.
· ANALYSIS:  A state will be liable for impairment unless:

· Under reserved powers doctrine it had no authority to make promise to change the law OR

· If it had the authority, it must show the modification is reasonable and necessary.
· Reasonableness:

· How much time has passed since the initial obligation?

· Were problems foreseeable at time state entered into K?

· If yes ( no right to change obligations

· Necessity:

· Least restrictive means test ( can state find alternative means of achieving this purpose?
· Non-deferential
· Courts are a lot less deferential to state legislature’s judgment to changes of its own contracts rather than changes which affect private contracts as well

· US Trust Co. of NY v. New Jersey (1977) 
· Holding:  K was impaired in this case, and that the state action was NOT reasonable and necessary ( State did not encounter anything legitimately unforeseeable.
· State law provides that when a state modifies its own K obligations to escape liability, it must show it had no ability to enter into K that would bind it (i.e. can’t enter a K that would restrict police power in the future.)
· Here, the test to determine whether a modification is legitimate is whether it serves a LEGITIMATE PUBLIC PURPOSE because we are dealing with the impairment of a private K.  Court asks whether modification is reasonable and necessary:
· NY and NJ could have modified the regulation prospectively instead of retrospectively.  Also, the government could have gotten funds from elsewhere.  Court is only asking if it is legally possible ( it doesn’t have to be practical. 

· Court looks at how foreseeable this problem was at the time the promise was made.  The reason why the 1962 covenant was to address existent problems.  Nothing much had changed, especially since it was only 12 years later.

· Part of the test is thus foreseeability, both qualitative and chronological.  

· Applying doctrines of Winstar to this case, Schwartz thinks case would come out the same way:
· ∆ wouldn’t meet the test of public and general under SAD, and gov’t promise not to change terms of bonds was unmistakable.  
· FEDERAL v. STATE Impairment of K Obligations:
· Federal Impairment – “public and general”
· State Impairment – “reasonable and necessary”
· It seems as though stricter scrutiny is applied to state alterations than to federal alterations.
· Souter invokes this stricter formula to justify the strict interpretation he applies to the federal sandard in Winstar.
· An Act of Congress will NOT be judged for reasonableness and necessity, as long as it applies generally.
3. CHOICE OF LAW IN FIELD OF FEDERAL PROCUREMENT 
· Choice of Law rules indicate strong exceptionalism 

· Clearfield Trust v. US (1943):  
· RULE – In the area of gov’t Ks, federal law applies and NOT state law.
· When there is no statute, court has to create federal law. Can look to states. 
· Because the area of commercial papers is such a vast area where the government is involved, there is a need for uniformity.  Thus, court decides not to copy state law, but to create federal common law. 
· This is hugely exceptionalist.  It goes beyond the language of the RDA

· US v. Kimbell Foods (1979) 
· CASE 1 – Court of Appeals uses state law as guidance in creating federal common law.
· CASE 2 – Court of Appeals creates federal common law, using UCC and Tax Lien Act as guides.
· Holding:  Federal law controls because these are federal Ks.
· But that still raises the question (as in Clearfield) as to where to get the federal common law because there is no statute or regulation on point, so they need to create federal common law.  
· Note:  Where the UCC applies, the argument to apply state law is stronger.

· The agencies in this case followed state rules, and so by the court borrowing state law, they are creating uniformity between federal and state laws.  
· They are still applying federal law—just borrowing it from the states.
· American Pipe & Steel (9th Cir. 1961) [what law to apply in dispute between primary contractor and subcontractor on a gov’t K.]:  
· Holding:  Court says that although this is not a gov’t K, same policies apply and federal law should govern.
· According to Schwartz, 9th Cir was probably wrong here in stating that federal law governs interpretation of subcontractors, but the 9th Cir still follows this holding.
· You need to look to what California would do.  If there is no state law, then you could argue to adopt federal law.  Even if there is a gap, there should not be borrowed state law in government contracts.
CHOOSING WHICH LAW TO APPLY:
· Is there a federal statute or regulation that applies? (Are there no gaps)?
· If no gaps, federal law applies under Rules of Decision Act and Erie.
· Note – there are very few gaps; FAR and GL Christian cover just about everything, so analysis usually ends here.

· Is there a gap in federal law, but we are still talking about interpretation of federal Ks?
· Federal law applied under Clearfield Trust v. US.  
· Where do we get the federal law to apply?
· Federal courts must create Federal Common law.  They either borrow state common law or create own federal rule to supply the law to fill the gap.
· Clearfield considerations: 
· How strong is the interest in having a uniform federal rule?
· Is there a need to prevent interference with federal policies? 
· Would state law interfere with federal law?
· Usually there will be a need for federal uniformity, so they will rarely borrow state law.

· Borrowing state law may be more attractive if there is uniformity among the states – i.e. UCC situations.

	Reasons to invent federal rule
	Reasons to borrow state law

	1.  Need for uniformity (usually very high need for uniformity)

2. Interference with federal policy

3. Hardship for agency
	1. Need for uniformity between federal Ks and private transactions


· Usually, scale tips in favor of inventing federal rule. 

· Kimball is unique situation where it goes the other way. 

4. THE GOVERNEMNT CONTRACTOR DEFENSE TO TORT LIABILITY 
· State Law Tort Claims Arising from Federal Functions v. Gov’t Employees

· Governed by FTCA (Federal Torts Claims Act)

· Feres Doctrine

· Says that military personnel and their families cannot recover for claims suffered in the course of military service.

· Gov’t Contractor Defense (Boyle) (fed law defense to state tort action) 
· Liability for defects (covers both design and manufacturing) in military equipment cannot be imposed, pursuant to state law when:

· US approved reasonably precise specifications

· Defense is not available if the problem is something that the specs were silent about. (Bailey v. McDonnell Douglas Corp.)

· Equipment conformed to those specifications

· Supplier warned US about dangers in use of equipment that were known (or should have been known) to supplier but not US.
· The three factors are NOT military-specific, so this is a gov’t contractor defense, and not just a military contractor defense.

· This defense works in a claim-specific manner.

· If both a manufacturing defect and design defect are alleged, then the Boyle factors must be applied to each defect individually (Bailey v. McDonnell Douglas Corp.)
· This defense is NOT available when gov’t buys commercially available products off the shelf, because there are no reasonably specific specs.

· It is not likely to apply when gov’t enters service Ks, because there are not likely to be gov’t approved specs.  However, service Ks would use same 3 part test established in Boyle.

· Gov’t Contactor defense only applies to state tort law claims.
· This is a case of exceptionalism.  Most times, exceptionalist cases are good for the government at the expense of the contractor.  But here, it may benefit both..
· Qualified Immunity

· Under this defense, gov’t employees are immune from liability unless their actions violate a constitutional right of the Π that was clearly established at the time of the action.

· Richardson v. McKnight (1997):  USSC held that prison guards employed by private firm that had contracted with State of TN to manage a state prison are NOT entitled to a qualified immunity defense against a constitutional tort claim brought against them by prisons under 42 U.S.C. § 1983.
· Court reached this result even though the qualified immunity defense would apply to prison guards who are state employee in a comparable situation.

· Court limited holding to only the specific context of prisons.

· This leaves door open for other contractors assuming gov’t functions to argue for the immunity.

· Correctional Services Corp. v. Malesko (2001):  USSC held that federal tort liability that arose under Bivens did not apply to corporate federal contactors.  
· Malesco majority is the 4 Richardson dissenters plus O’Connor, who represents swing vote.

· It is still uncertain whether immunity from common law claims granted to gov’t officials applies to gov’t contractors as.  This may mean the Richardson issue needs to be decided in this additional context.

· Westfall v. Erwin (1988):  USSC decided that only qualified immunity should be available with respect to common law tort claims entertaining non-discretionary acts.  Thus, extent of immunity provided depended on determination of whether acts were discretionary or not.
· Gov’t K’ers and gov’t EEs are not treated the same way at all. – Gov’t EEs have more protection than K’ers in tort actions.

SUMMARY CHART

	Claims Arising from STATE Functions:
	Claims v. Gov’t Employees
	Claims v. K’er and Employees

	· § 1983 Claims
	Claim arises under 42 USC § 1983 for actions in violation of federal law taken “under color of state law.”

Qualified Immunity Defense is available.
	Does the claim arise under color of state law? It may ((Wyatt v. Cole)

No qualified immunity, under (Richardson v. McKnight, but may be qualified immunity in other contexts besides prisons.

May be a good faith defense

	· State Tort Law Claims
	Claim and defenses are controlled by state law
	Claim and defenses are controlled by state law

	Claims Arising from FEDERAL Functions
	
	

	· Implied Constitutional Torts ((Bivens actions)
	Claims arise by implication from provisions of the Constitution that are allegedly violated.

Qualified Immunity Defense is available. 
	Can contractors be held liable for such “constitutional torts” when acting under US gov’t K? ((Malesko says NO as to K’er).

Should (Richardson’s result be applied by analogy to deny qualified immunity defense? 

Should (Boyle analysis and factors be applied here to grant a defense in some circumstances?

	· State Tort Law Claims
	By amendment of the FTCA (Federal Tort Claims Act) in 1988, a claim against the US is the only remedy available for tort claims based on actions of employees within the scope of their employment.
	Gov’t K’er Defense recognized in (Boyle applies.

Arguably, the judge-recognized immunity scheme that applied to claims against federal employees prior to the 1988 FTCA amendment, under cases running from (Barr v. Matteo through (Westfall v. Erwin may also apply; qualified immunity for discretionary acts.


F.  FEDERAL STATE RELATIONS 

· Contractor Immunities from State and Local Taxation:

· Legal Incident Test – Deals with who is the true purchaser (who would normally be obligated under the K). 

· If gov’t is really buying the product, then can’t be taxed.
· If contractor is just transfer agent, then gov’t is really buying product.

· BUT, if contractor is the purchaser, then they ARE subject to the tax.
· If gov’t has right to inspect and reject, then contractor is the purchaser.
· Tax is considered to be assessed on the federal gov’t if the gov’t is automatically obligated to pay contractor for product.

· If gov’t has right to inspect product prior to acceptance (as in (Alabama v. King & Boozer), then gov’t is not automatically obligated to pay contractor.
· RULE:  States can tax contractors, unless it is really a tax on the US, where the government unequivocally controls the purchase.

· Just because tax has economic incident on gov’t does not make it illegal.  

· Example of discriminatory tax:

· If state exempted from taxation builders working on state buildings/projects and then taxed federal contractors for same type of work.

· Such a discriminatory tax is not permissible because the state must treat federal contractors as well as they would state contractors.
· Contractor Immunity from State Regulation:

· Federal contractors are immune from state regulation if the state regulation is explicitly or implicitly in conflict with federal regulation or policy. (“irreconcilable tension”)

· States CAN’T regulate prices charged by federal contractors because that would regulate prices paid by US gov’t.

· Paul v. US (1963):  
· Court said CA CAN’T enforce price regulations because that would be regulating the federal gov’t.
· Under federal regulation, competitive bidding is required.  The state regulation has effect of limiting this requirement by setting a required minimum price. 
· Thus, immunity is implicit from the regulation.
· Although federal regulation does not have explicit preemption, court finds that conflict between state and federal regulations requires that federal regulation prevail
G. THE FALSE CLAIMS ACT AND QUI TAM SUITS AGAINST CONTRACTORS
FALSE CLAIMS ACT (FCA) - 31 U.S.C. § 3729
· FCA – Provides civil action against anyone who knowingly either presents false claim for payment to the US, or presents a false record in support of claim for payment to US.

· Distinctive feature is that falsity alleged is in connection with claim for payment.
· FCA provides for treble damages, plus penalty fee for each count.  This can amount to tons of $ if there are multiple instances, years, or counts.

· When Attorneys General use this, they can use criminal investigative demands, which allow discovery before filing complaint. (like grand jury power to investigate).

· CRIMINAL PROSECUTION:

· FCA violations DO NOT constitute jeopardy, and therefore don’t preclude criminal prosecution.

· Gov’t has advantage in proving case if they’ve already proven it in criminal case.  

QUI TAM SUITS AGAINST CONTRACTORS
· It allows a person to being an action on behalf of US.  

· However, must show fiscal harm to gov’t to bring qui tam action

· RELATORS:

· Person who brings suit is called “Relator” or “ex rel”

· If Relator prevails, Relator gets hefty percentage of recovery; LOTS of money at stake here.

· Qui tam provision encourages whistleblowing.

· Contractors hate qui tam actions because they provide big incentives for disgruntled employees to bring action.

· To bring qui tam action, must have non-public information; not just anyone can bring it.

· When qui tam suit is filed, it is filed under seal.  Gov’t has opportunity to look at it and decide to intervene as a matter of right at the beginning.  Later, it must have leave of court to intervene.

· US can intervene and dismiss qui tam actions without leave of court.  BUT needs leave of court to settle.  

· If contractor loses, in addition to paying damages and penalties, must also pay lawyers’ fees. 

· BUT – if action was brought for vexatious reasons, there may be repercussions.  Courts have authority to award fees to Ds.

· Kelly v. Boeing (9th Cir. 1994):  
· If the gov’t wanted to get rid of the suit, they could have

· Intervened and dismissed the suit

· Taken over the suit themselves

· Boeing challenges constitutionality of FCA.

· Boeing argues:

· No standing, D claims that Kelly is not injured.  

· Separation of powers (intrusion into executive fxn; improper judicial role)

· Appointments Clause violation

· Due Process violation

· 9th Cir says:

· Kelly has standing (reason enough to care) because gov’t assigned its injury and its right to sue.

· FCA never refers to assignment per se, but Court says it should look at Congressional intent, and doesn’t require Congress to use technical words.  Partial assignment is OK.

· No separation of powers violation

· Power of executive to bring actions is sufficiently retained, because gov’t can first look at case and decide whether to intervene or dismiss case.

· Court refers to Morrison v. Olson.
· No due process violation.  

· Prosecutor performing “governmental functions” has a duty to seek a just and fair result.  Relator doesn’t because has a personal interest in case.

· Prosecutors don’t have to be neutral and gov’t and relators have same interests.

· Appointments Clause

· Under Buckley v. Valeo, Court determines that Relator is not an officer of the US because he only litigates with the resources of a private Π.  As such, he need not be appointed subject to the Appointments Clause of the Constitution.

· Supreme Court has agreed with the 9th Cir that qui tam relators DO have standing, but has not addressed other constitutional issues raised.
H. CRIMINAL PROSECUTION 
LOOK THESE UP!!

· 18 USC § 287 – Criminal provisions of FCA

· Fines of up to $1M for DOD false claims

· 18 USC § 1001 – False Statements Act

· The gravaman of the offense is to make a false statement or conceal a material fact in a statement within any jurisdiction of any department or agency of the gov’t.

· 18 USC § 201(b) – Bribery 

· Anything of value offered to influence any official act.

· 18 USC § 371 – Conspiracy 

· Conspiracy to commit an offense or defraud the gov’t.

· 18 SUC § 641 – Conversion or Embezzlement

· Conversion or embezzlement of money or property of US.

· 18 USC § 1341 – Mail Fraud & 18 USC § 1343 –Wire Fraud 
· Provide a device for prosecution of stateand local gov’t officials. 

· Provides for the prosecution of state/local officials under federal law.

US v. Matzkin (4th Cir. 1994):  M is attorney and consultant for gov’t contractors.  He assisted DC contractors in bidding process.  He bribed his navy contact for info about the bids—proprietary information in the bids as well as prices.Ks involved in case use competitive negotiation, so the info would allow his client to change proposal to his own advantage.

· Bribery charge – M acquitted.  Requires showing of influencing/inducing conduct and the jury may not have been convinced that Boeing was being influenced.

· Conversion – M NOT convicted of conversion, but is convicted of conspiracy to defraud the US by conversion; 

· Court says that gov’t has enough property interest in the property (competitors’ bids) to make it effectively their property; even if it is only temporary.

· Gov’t need not be the ONLY party with property interest in order to make it conversion.

· Gov’t is adapting the conversion principle to this situation, and court is sympathetic.

I. FREE SPEECH RIGHTS OF GOVERNMETN CONTRACTORS 
Board of County Commissioners v. Umbehr (1996):  U claims that Board infringes on his 1st amendment rights, and sues Board members in individual and official capacities. 

· Because there is qualified immunity, Courts say that Board members can’t be sued in individual capacities. (Unless they knew or should have known that their actions were violating a well-established constitutional right, they cannot be held liable. (See Richardson and chart above).

· Court says that contractor is entitled to free speech rights.   

· Applies balancing test – gov’t interest against contractor interest.  

· Contractor Π must show causation ( the speech on a matter of public concern was at least a substantial factor in the termination of the contract.
· Gov’t can show by preponderance of evidence that K would have been terminated anyway, OR that gov’t interest outweighs contractor’s interest.  

II. PROTESTS CLAIMS & DISPUTES: ADJUDICATION FOR CONTROVERSIES CONCERNING CONTRACT AWARD AND PERFORMANCE 
II. BID PROTESTS
· Current forums for bid protest:
· GAO / Comptroller General (overwhelming bid protest forum of choice)
· Court of Federal Claims – full service bid protest forum 
· D. Ct lost jurisdiction 
· 6 variables / questions with respect to the forums:

· (1) CLAIMS – What claims can forum entertain?

· (2) STANDING – Who has standing?

· (3) REMEDIES – What remedies can tribunal give?

· (4) STANDARD OF REVIEW – What is the standard of review?

· (5) RELATION TO OTHER FORUMS 

· What is the relation to the other forums?

· Is prior forum bar to proceeding?

· Deference to prior forum?

· (6) NATURE OF PROCESS 

· What are the fact-finding processes / tools available? 

· How much is it like a trial?

· Nature of record in evidence?
· Bid protest case – at least 3 parties involved:

· Gov’t

· Winning bidder


· Losing bidder
· “Protest” = written objection by interested party to any of the following:

(A) Solicitation or other request by federal agency for a K for procurement of property or services.

(B) Cancellation of such solicitation

(C) Award or proposed award of K

(D) Termination or cancellation of an award of K . . . 
II. BID PROTEST JURISDICTION OF THE GAO  
II. BID PROTEST JURISDICITON IN THE CoFC PRIOR TO 1996 
II. BID PROTEST JURISDICITON OF THE DISTRICT COURTS UNDER THE APA
· Court may require re-solicitation.
II. UNAVAILABLE ALTERNATIVE: BOARD OF CONTRACT APPEALS  (See Coastal Corp v. US)
II. JUDICIAL BID PROTEST JURISDICTION FOLLOWING THE 1996 TUCKER ACT AMENDMENTS 
· ARGUMENT THAT DISTRICT COURT STILL HAS JURISDICTION 

· Amendments codified Steinthal and Scanwell District Court jurisdiction, but added a 2001 sunset provision.

· Amendments told GAO to do a study about the different forums, but GAO didn’t take a position; said that policy-makers should decide whether to renew.

· Policy-makers did nothing, so jurisdiction of District Courts apparently went away when Congress did not extend district court jurisdiction in 2001 (see below).
· Congress accomplished removing district court jurisdiction by amending the Tucker Act.  But, under the APA, which has NOT been changed, the district court always had jurisdiction.  Does this mean that they still have it because Congress did not change the APA ( they only changed the Tucker Act.

· Commentators suggest that Congress intended to remove jurisdiction.

· Current jurisdiction of District Courts – 

· Apparently, District Courts no longer have jurisdiction of actions described in 28 USC         § 1491(a) of the Tucker Act alone, BUT

· The APA was interpreted in Scanwell /Steinthal to grant the District Courts jurisdiction over bid protests even before the Tucker Act was amended in 1996.

· Therefore, there is some question as to whether the APA still grants district courts bid protest jurisdiction.

· BUT, if you read Tucker Act carefully it says the jurisdiction “described in § 1491”, not “created by 1491” ( this is the jurisdiction to render judgments on bid protests.

· This argument is most appealing in situations where review is sought by an “outside the beltway” bid protester because such protestors tend to be concerned that the CoFC is pro-government.
· Also, the savings provisions (3) and (f) seems to assume that the District Court is entirely out of the process.
SUMMARY OF DIFFERENCES BETWEEN GAO and CoFC (at present)

	CURRENT FORUMS:
	GAO
	CoFC

	APPLICABLE STATUTE
	· Competition in Contracting Act (31 USC §§3551 – 3556)
· GAO authority upheld in Ameron 
	· Tucker Act – 28 USC §1491

· 1996 Amendments to Tucker Act (§ 12 of Administrative Dispute Resolution Act)

	JURISDICTION
	· Jurisdiction over all bid protests

· Not narrowed to specific kinds of bid protests; jurisdiction over ALL bid protests
	· CoFC can hear protests regarding a solicitation (or lack of solicitation) or an award
· CoFC and District Courts can hear claims of unfair or illegal solicitations.

· Jurisdiction under §1491(a) over statutory claims that mandate compensation, express or implied in fact Ks with gov’t, or  non-tort claim against gov’t.

· No jurisdiction over a claim that is pending in another court, under 28 USC § 1500.  (GAO is not a court).
· CoFC can hear claims after they are heard by GAO.  This is not an appeal, b/c GAO is not a court; just another forum for same claim.

	STANDING
	· BROAD standing, includes any “interested party” (actual or prospective bidder whose direct economic interest would be affected by award of K or failure to award K - §3552)

· No need to show that bidder would have won to have standing (Dyneteria) 

· BUT – need to show that would have had substantial chance

· No formal zone of interest test to determine standing.
· Standing may be more restrictive in the case where a person other than a potential bidder is allegedly hurt and wants to bring a bid protest. e.g. labor unions that represent employees of a company that loses out to another bidder  ( can’t fit the statutory definition of “interested party.”

	· Uses 2 part injury in fact/zone of interest test from Merriam v. Kunzig.  (This is the approach that was followed by the district courts).

· Federal Circuit has ruled that where GAO standard is more restrictive, CoFC should follow the GAO approach. 

· Trend is to follow GAO approach, but it is an unclear area of law.

	TIMING OF CLAIM
	· Bid protests can be made before or after an award.

· But it’s best to bring claim before award to take advantage of automatic stay provision.
· Within one day after receiving protest, CG must notify agency involved in the protest.

· GAO must issue automatic stay prior to award of K once it received bid protest (unless written finding of “urgent and compelling circumstances” (31 USC §3553)
· (2) CO can withhold authorization to proceed with performance of K if: a protest is likely to be filed, and immediate performance of K is not in best interest of US. (3) If federal agency receives notice of protest, CO cannot authorize performance to begin while protest is pending.

· CG has to issue decision within 125 days of receiving protest.
	· Bid protests can be made before or after an award.

· Can issue temporary restraining order, but not as easy as automatic stay at GAO.

	STANDARD OF REVIEW
	· Deference given to procuring agency.

· Deferential to agency decisions ((Dyneteria – deference to SBA decision)
	· Arbitrary and capricious as applied to issues of fact and policy.

· De novo standard as applied to questions of law, EXCEPT where (Chevron may apply. 

· (Chevron - 

· District Courts (and arguably CoFC) must afford deference to FINAL decision of contracting agency and GAO on issues of policy (Steinthal & Shoals)

	REMEDIES AVAILABLE
	· Automatic STAY until decision made (unless CG advised in writing of urgency)

· Can RECOMMEND only, including the following:

· Injunctive or declaratory relief

· Recommendations can also include: (§3554)

1. Refrain from exercising options

2. Recompete K

3. Issue a new solicitation/invitation

4. Terminate K

5. Award K consistent with regulations

6. Combo of above, or other recommendations CG sees necessary.

· Damages, including Bid Prep Costs and Bid Protest Costs (only GAO can award this, atty fees)
· Non-complying agencies are reported to Congress.

· Courts give deference to GAO decisions because of GAO expertise.
	· Can grant TRO, but Π bears burden (harder to get than automatic stay) 
· Can award declaratory and injunctive relief.

· Can award monetary damages including bid prep costs, but NOT bid protest costs (except maybe under Equal Access to Justice Act).

· This Act only awards attorneys’ fees to bidder if court determines that gov’t position was not substantially justified, win on merits, small business. 
· Unlikely to get BOTH equitable and monetary relief. This may be when you seek to have the contract awarded to you.  In this case, you are awarded the K, but don’t get bid preparation costs.



	RELATION TO OTHER FORUMS
	· Jurisdiction of GAO is not exclusive; rather recourse to GAO will generally (not NECESSARILY) precede and judicial proceedings.

· Claim can be brought in GAO, and then same claim brought to CoFC.
	· Under 31 USC §3556, can appeal GAO decision to CoFC; decision of GAO becomes part of record.

· District Courts (and arguably CoFC) must afford deference to FINAL decision of contracting agency and GAO on issues of policy ((Steinthal & (Shoals)

· This is undecided issue.

	CLAIMS
	· Protest must be in form of written objection to a solicitation, termination or cancellation of an award, or proposed award.
	· Can hear bid protests regarding a solicitation or an award or any alleged violation of statute or regulation in connection with procurement.

	OTHER
	· Bid protest forum of choice, because of automatic stay provision and authority to recommend bid protest cost

· GAO reviews the record rather than having a trial
	· 


	FORMER FORUMS:
	CoFC (prior to 1996)
	District Courts

	APPLICABLE STATUTE
	· The Tucker Act
	· The APA (1970 – 1996/2000)

	JURISDICTION
	· Bid protests where gov’t failed to treat bid fairly (Heyer Products)

· Does not include bid protests for an unfair or illegal solicitation.
	· The Little Tucker Act – District Court has concurrent jurisdiction with CoFC for claims >$10K

· Jurisdiction over bid protests – solicitation or an award

	STANDING
	· Heyer Products standing: Disappointed bidder has standing on theory of implied K to give fair consideration to bid.
· This excluded potential bidders
	· Plaintiffs “suffering legal wrong because of agency action or adversely affected or aggrieved by agency action within the meaning of the relevant statute.”

· Includes plaintiffs who have injury in fact and are within zone of interest that statute was designed to protect

· Includes disappointed bidders

· Unlikely to include prospective bidders.
· Merriam v. Kunzig

	REMEDIES AVAILABLE
	· May award bid preparation costs
· NOT available:Expectancy damages and Bid protest costs (attorneys fees)

· Initially, injunctive relief not available.

· Limited injunctive relief available between (Heyer Products and 1996, but it depended on timing of claim (confusing)
· Under Heyer, only injunctive relief is allowed if bid protest is filed before K is awarded.


	· Monetary damages not available.

· Equitable relief available.

· Courts generally shouldn’t issue stays’ only when there has been violation of a clear duty of a procurement official ((Steinthal)

· Injunctive relief should be denied in presence of overriding public interest considerations ((Steinthal)

· After 1996, declaratory and injunctive relief appear to be available regardless of whether claim is filed before or after K is awarded.

	STANDARD OF REVIEW
	· 
	· Arbitrary and capricious as applied to issues of fact and policy.

· De novo standard as applied to questions of law, EXCEPT where (Chevron may apply. 

· District Courts (and arguably CoFC) must afford deference to FINAL decision of contracting agency and GAO on issues of policy ((Steinthal & (Shoals)

	RELATION TO OTHER FORUMS
	· 28 USC § 1500 – CoFC doesn’t have concurrent jurisdiction if same P has same claim pending in another court ((Keene Corp.)
	· 


II. THE RELATIONSHIP BETWEEN BID PROTEST FORUMS AND PERFORMANCE DISPUTE FORUMS 

· REMEDY If a K has been improperly awarded and partially performed (See Amdahl):

· Gov’t must terminate improperly awarded K and pay for performance. 

· CO asks contractor that was terminated for a Termination/Settlement Proposal (TSP).

· If gov’t accepts, there is no claims proceeding.

· If parties can’t agree as to settlement, then it is considered a performance dispute, and must to BCA or CoFC as a separate claim (Performance dispute)
· 2 options:
· (1) Rebuttable presumption that K was not void but voidable.  In this case, it would be seen as a termination for convenience, and contractor would receive cost + profit on work performed.
· Voidable = illegal, but not so flagrant
· There is a presumption favoring factors treating K as merely voidable.
·  (2) K was “void ab initio,” so gov’t should pay for the market value of the benefit conferred on the gov’t.
· Void ab initio = gov’t has to argue that everyone, including CO and gov’t should have known that K was illegal.
· Void = flagrantly illegal; no one should have thought it was legal, so shouldn’t feel bad for contractor.
· If K is void, contractor will still get paid, but less generous. Contractor will receive market value/value of services 
· If no benefit has been conferred on gov’t, contractor gets 0.
· Who decides if K is void or voidable?

· BCA or CoFC, based on which tribunal has authority under CDA.

· This is decided in a claims proceeding under the CDA.

· Chances are there will either be a settlement, or K will be found to be voidable (because to argue that it is void, CO will have to argue tat K he/she approved was flagrantly illegal, which is not likely.)
· US v. Amdahl (Fed Cir 1986):  
· **Amdahl says it is for the bid protest forum to decide whether the contract was wrongfully awarded, but it the relationship between the government and contractor wrongfully awarded is a matter for the performance dispute forum.**  

· Key holding – If relief that bid protest forum implies is that K should be re-solicited, then gov’t must term existing K.
· LESSON – Not to let the K get performed; got to the GAO and get the automatic stay provision.
· Once the K has been delivered and accepted, no one has the power to make the gov’t give it back.  It is too late.
· Bid protest finds K improperly awarded to Freddie Mac (sole source procurement). K was COMPLETED by time of decision, therefore Amdahl was awarded nothing.  Decision as to what Freddie Mac should get under K is separate issue to be decided in a performance dispute, if there is one.  A sues because they didn’t have a chance to bid.
· General issue is what to do when someone is awarded a K, and a bid protester wins?  How to unscramble the egg?
· If the products (in this case, computers), were delivered and accepted, this would make the K presumptively valid.  
· Federal Circuit says that § 6(b) of the Brooks Act creates a rebuttable presumption that the Ks are voidable, not void.
· There are 2 options that are available if there is a dispute about how much K’er (who was wrongfully awarded K) should be paid (see options described above.
· In this case, the Court thinks that the computers have been accepted, but the presumption is rebuttable.
· BUT, how much Freddie Mac should get paid is a claims matter and not a bid protest.
· If parties can’t agree on compensation, they must bring suit ina claims forum (CoFC or agency BCA).
· The computer doesn’t’ have to be returned; Treasury has to decide whether to terminate for convenience or declare the K void.
· Performance in Amdahl was a one-time performance to deliver a piece of used equipment ( once it was not stayed the contract was fully performed immediately.  

· Amdahl gets nothing for winning the bid protest because the computer has been delivered and accepted.  The only thing that is in stake is how much the government is going to pay Freddie. 
· Because the court holds that the delivery and acceptance were voidable and not void, the successful bid protestor gets nothing because there is no more opportunity for business.  This problem shows us why we want automatic stays.

II. INTERNATIONAL AND COMPARATIVE LAW NOTES REGARDING BID PROTEST 
II. CONTRACT PERFORMANCE DISPUTES: THE CO AND THE CONTRACT DISPUTES ACT 
II. INTRO TO THE DISPUTES PROCESS, CONTRACT DISPUTES ACT 
Wunderlich Act: Judicial review of CO decisions. There is still not much review; standard of review is very deferential in context of performance disputes. 
PATH of CONTRACT PERFOMANCE DISPUTES
[image: image2]
· A K cannot be formulated to take away power to BCA or CoFC.

· Under US v. Bianchi (1963), USSC held that judicial review of appeals board determinations should not be de novo, but should be confined to administrative record before the appeals board.

CONTRACT DISPUTES ACT
· Provisions include:
· Continuing requirement that claims be presented initially to, and decided by CO.
· Codified role of BCAs
· Provided contractors with a choice of forums following CO’s initial decision.
· Appeal from CO’s decision is BCA or CoFC.
· Jurisdiction of BCA and CoFC claims extended to both claims of breach of K and other performance disputes.
· There are NEVER jury trials in CoFC.
· Important Provisions of CDA:

· § 605(a) 

· Claims must be initially presented to and decided by CO.

· Claims must be in writing

· 6 year statute of limitations for non-fraud claims

· Decision must be in writing with reasons for the decision

· § 605(b)

· Allows gov’t to provide in a K that pending CO decision of a dispute, CO is obligated to continue performance. 

· Renders CO decision final unless appealed under provision of this Act.

· Only way to appeal decision is under this statute; can’t use APA to get to district court.

· §605(c)(1)

· Decision must be make promptly (60 days for claims under $100K)

· For claims >$100, contractor must certify that claim is made in good faith, and that all data is accurate.

· For certified claims >100K, within 60 days CO must make decision or tell contractor when decision will be entered.

· § 605(c)(6)

· CO does not have to make decision on claim >$100K that is not properly certified, as long as CO notifies contractor of defect.

· Defective certification is no reason to deny jurisdiction of a court or BCA.

· However, defect must be corrected before entry of final judgment of BCA or court.

· § 605(c)(7)

· Certification can be made by anyone authorized to bind contractor with respect to the claim.

· If decision is not made within reasonable amount of time, it is a deemed denial of  the claim.

· § 606 

· Contractor has right to appeal to BCA.

· Contractor has 90 days to appeal to BCA

· § 607  

· Provides detail about establishment of agency BCA, including jurisdiction and remedies.

· Appeal from BCA for gov’t must be approved by Attorney General

· 607(d) – BCAs are authorized to grant any relief that would be available to a litigant asserting a claim in CoFC.

· 607(g) – Decisions of BCA are final, but contractor can appeal to Federal Circuit within 120 days after receipt of decision.

· § 609  

· Allows contractor 12 months to sue in CoFC. 

· Decisions of BCA on questions of law can be reviewed and are not conclusive.

· Decisions of BCA on questions of fact are conclusive unless fraudulent, arbitrary, capricious, bad faith, etc.

· Time for contractor to appeal agency’s decision runs from date of receipt of CO’s decision by contractor.

· No one can appeal to BOTH BCA and CoFC.
· If CO rules for private party against the gov’t, gov’t CANNOT appeal.

· If agency loses at BCA/CoFC stage, gov’t agency needs Attorney General or DOJ approval to appeal.

· According to the doctrine of College Point Boat Corp, an agency’s actions can only be upheld on the ground for the decision originally articulated by the agency.

· Normally, a court must remand to allow the agency to reconsider an alternative ground that may support its decision.

· Reviewing court can’t simply affirm agency decision on alternative rationale from original decision.
II. ROLE OF CO 

· Claim first goes to CO.  
· Ordinarily, claims are brought by a private party, but they can also be brought by the gov’t.

· CO has a dual role.

· Must represent the gov’t in entering into Ks, and try to get gov’t best deal.  

· But then in performance disputes, must give contractor fair chance to be heard and be neutral decision-maker. 

· CO must allow both gov’t and contractor to be heard before making any decisions on a dispute.
· Keystone Coat & Apron v. US (Ct. Cl. 1960): 
· Court says that decision by CO wasn’t valid at that time, because CO never heard both sides before making a decision.
· If CO is not impartial, court will set aside CO decision and look at decision on the merits.
· Penner Installation Corp. v US (aff’d by S. Ct 1950):  
· Court says if CO decision is flagrantly erroneous, court will imply bad faith and look at decision on the merits.
II. CHOICE OF FORUM AND PROCEDURES UNDER CDA (SUBMITTING A CLAIM) 
· What are the requirements for submission of a claim?

· Failure to state a claim is most likely a jurisdictional defect, so wouldn’t allow party to go to CoFC or BCA.

· Monetary CLAIM (under FAR 33.201) must be:

· (1) In writing

· (2) Request a final decision (reasonable person would understand that there is a request; no magic words necessary

· (3) Seek payment as a matter of right

· (4) Include a sum certain

· (5) Be non-routine (or in dispute if it is routine)

· (6) Be made with sufficient specificity

· (7) Be certified, if above $100K  (Any officer authorized to bind a contractor can certify a claim) (not jurisdictional, but must be properly certified before final decision of BCA or CoFC) (absence of certification entirely could be treated as jurisdictional and raised at any time. 
· (8) Be submitted to CO.

III. FORMATION OF GOVERNMENT CONTRACTS 
III. BASIC PRINCIPLES OF GOVERNMENT CONTRACT FORMATION 
There is STRONG presumption that gov’t must follow law of private K unless there is a statute or valid reg to the contrary.

· 2 kinds of procedures for K formation:

· Sealed Bidding (SB)

· Competitive Negotiation (CN)

· CONGRUENCE.  

· Offer and Acceptance

· Consideration

· Implied in Fact Contracts/Implied in Law Contracts

· Statute of Frauds and Parol Evidence

· EXCEPTIONALISM.

· Full and Open Competition

· Competitive Negotiation

OFFER & ACCEPTANCE:
· In Sealed Bidding (SB), an IFB is an invitation to make an offer, the bid is the offer, and the awarding of the bid is the acceptance. Gov’t accepts offer in any way that is a written indication that bidder is winner; don’t need formal K signed by both.
· Today in SB, a definite K can be created without the signature, as long as it is accepted in some other way.  

· Formal integrated writing is not required in SB, however it is required in CN.

· Important to note in cases of SB and CN that the gov’t employee accepting the offer has proper authority!

CONSIDERATION:

· Gov’t Ks must also have consideration, unless there is an explicit statutory (or regulatory) exception.

 (2) Determining if gov’t could terminate for convenience.

· Court says if gov’t could TFC for no reason at all, then there would be no consideration.

· There must be some changed circumstances to invoke TFC.

· Court doesn’t want the gov’t to use this doctrine for exculpation.

· Gov’t shouldn’t be able to terminate just because they made a mistake, or when the market changes (although this latter part us just dictum).

Torncello is also important case for policy discussion of TFC, although its restrictive approach to TFC has been overruled by Federal Circuit.

Ks IMPLIED IN FACT / IMPLIED IN LAW:
· Implied in Fact

· Actual K is formed either explicitly or implicitly by words or deeds

· According to Algonac, need unusual facts to enforce an implied in fact K.

· Hercules makes it harder to enforce implied in fact Ks.

· Implied in Law

· “Quasi-K”

· Equity/fairness requires that one party be treated in a certain way, so court tries to treat it as if there actually were a K.

· Not enforceable against gov’t.

· Algonac Manufacturing Co v. US (Ct. Cl. 1970):  Contractor seeks compensation for storing armor plate for gov’t.  tried to ask gov’t what to do with it.  

· A court CANNOT find an implied in fact K if there would not/could not have been an actual K with those terms. (i.e. if there were no appropriation.)

· Hercules v. US (1996):  Contractors suffer serious financial harm by settling tort suits arising from Ks with gov’t to produce Agent Orange.  Contractors settle with Πs and claim that gov’t impliedly agreed to indemnify them for settlements.

· This court agrees with Algonac that gov’t can be held liable under implied in fact K, but not implied in law.

· Court emphasizes that it takes a meeting of the minds to make an implied in fact K (Algonac somewhat glosses over this point.)

· HOLDING: A court CANNOT find an implied in fact K if there would not/could not have been an actual K with those terms.

· This holding makes sense because gov’t couldn’t have agreed to indemnify the contractor because of the Anti-Deficiency Act.  It was not reasonable to imply a K to indemnify, because CO didn’t have authority to enter this kind of K without an appropriation.
· A K with the gov’t must be in writing to be enforceable.  31 USC §1501 should be treated as a statute of frauds. US v. American Renaissance Lines (DC Cir 1974):  
· Narva Harris Construction Corp. v. US (Ct Cl 1974):  Suggests that lack of a writing when there is an implied in fact K may not defeat the K, even if there is a writing requirement. (This is odd.)

III. COMPETITION POLICIES 
Competition Requirements of the Armed Services Procurement Act (10 USC §2304)

· CICA makes it easier to use F&OC (Full & Open Competition)

· § C creates exceptions to F&OC.

· Basic competition policy is that gov’t must use F&OC.

· This means that gov’t must open up competition to all responsible bidders.  

· Agencies have discretion about how to determine responsible bidders, but if those requirements are too strict, it could be illegal.

· SB and CN are both considered F&OC, which is different than rest of the world.
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· In deciding how to go about procuring goods/services, must ask 2 questions:

· Do we have to use F&OC?

· If so, what kind?

· 10 USC § 2304

· § 2304(a)(2)(A)(ii) 

· Sealed bids shall be solicited if award will be based on “price and other price-related factors”

· § 2304(a)(2)(A)(iii)
·  Sealed bids shall be solicited if it isn’t necessary to conduct discussions about bids.

· §2304(c) (7 EXCEPTIONS to F&OC):
· Allows agency to use non-competitive procedures when:

· (1) Property needed by the agency is only available from one responsible source, or from limited number of responsible sources, and no other type will satisfy agency needs. (But gov’t must use as many sources as there are.)

· (2)Urgency; Emergency procurement not based on lack of advanced planning.  When agency’s need for property/services is unusual and compelling, and US would be seriously injured unless agency is permitted to limit number of sources from which it solicits offers.

· (3) It is necessary to award K to particular source in order to keep the source viable: (A) maintain facility, producer, manufacturer or supplier available for furnishing property in case of national emergency, or (B) to establish or maintain essential engineering, research, or development capability to be provided by an educational or nonprofit . . . (C) to procure services of an expert for use in litigation.

· (4) Terms of international agreement or treaty, or directives from foreign gov’t reimbursing agency requires procedures other than F&OC.

· (5) A statute expressly authorizes procurement through specifies source, or agency’s need is brand-name commercial item authorized for resale.

· (6) Disclosure of agency’s needs would compromise national security
· (7) Head of agency determines that is it necessary and in the public interest not to use F&OC, and notifies Congress of that in writing. (This seems like a giant loophole, but it isn’t as big as it seems.

· § 2304(f)

· Justification requirement – CO must justify use of non-competitive procedures in writing, and certify accuracy of justification.

· Means that gov’t can’t make excuses for not using F&OC after the fact.

· The written justifications are generally available under the Freedom of Information Act.

· Approval for this must come from higher agency officials, depending on the greater the $ amount involved.

· Justification used must include (1)exception used, (2) explanation why, (3) determination that a “fair and reasonable price” will be obtained.

· Lawful practices that frustrate F&OC:

· Use of sole source procurement

· Restrictive design or performance specs

· Use of change orders to enhance scope of work under previously awarded K*
· Test of whether the change is permissible is whether the change is outside the scope of the original procurement ( Would the K, as modified, have attracted a materially different field of competition than the initial procurement drew.

· Orders above required minimum on an indefinite quantities K*
· K extensions, picking up of options and lease renewals – can all constitute de facto sole sourcing*
· Restrictive determination as to responsibility of bidders

· “If you’ve never done this work before, you’re not responsible” – may be problematic and prohibited.

· Use of long term Ks

· Bundling Ks – lots of items in a single procurement

* These must be excessive to be prohibited.

· What procedures violate F&OC?

· Deferential standard of review to determine if F&OC used.

· BCA provides deferential standard provided proper procedures are used by agency.

· Reasonable basis test
· BUT see Pacific Sky, where CG is not very deferential to Air Force, and Memorex, where GSBCA didn’t give much deference to procuring agency.

· K too long in duration

· Administrative convenience of CO is never sufficient to justify a K significantly long in duration. (longer than  year) (See Pacific Sky, holding that requirements K that is years in duration violated F&OC)

· Administrative convenience of procuring agency is sufficient to justify K of long duration, because of special needs of agency (i.e. Air Force may need consistent part for 5 years because of training, assembly of aircraft, etc.)
· Bundling

· Administrative convenience of CO is never sufficient to justify a significant bundling requirement (See Pacific Sky, where court found that requirements K for 294 bundled aircraft replacement parts obtained in sole source procurement violated F&OC).

· Administrative convenience of procuring agency is sufficient to justify duration of K and bundling.

· Unduly Restrictive Specifications

· A specification is unreasonably restrictive if it goes beyond minimum needs of procuring agency. (See Memorex and Comnet).

· Court will always be skeptical of all or nothing (go or no go) requirement and prefers a sliding scale with number of factors considered (Memorex)

· Administrative convenience of procuring agency is a permissible reason for a restrictive requirement. (See Comnet, where court allowed agency to require data processing system that would work with software agency already uses)

· Ks that are too long in duration or that bundle goods/services beyond reasonable limit, they may be deemed illegal violations of F&OC.

· Ks that “exceed minimum needs” of gov’t are in great danger of violating F&OC. 

· The amount of time that is reasonable depends on WHAT is being procured.
· In re Pacific Sky (CG 1987):  
· CG applies fairly deferential standard, but still finds that the 5 year term in this case is not justified by administrative convenience. 

· This doesn’t mean that 5 years is never reasonable; just in this case.

· There may be situations where an absence of technological interlock will justify bundling ( no argument that the parts won’t interface if they don’t come from the same source

· Also, court is not saying that gov’t can NEVER bundle parts—just that gov’t went too far in this case.

· Also, convenience here seems to be only for CO, and not for whole agency.

· Courts may be more skeptical when contractors are excluded from bidding on an absolute basis rather than when those factors are just weighted on a sliding scale.

· Protest of Memorex Corp. (GSBCA 1985):  M claims solicitation wasn’t competitive enough ( specs were too technical, too strict, and unreasonably limit competition.

· GSBCA says that specifications of any kind are inherently anti-competitive, but not necessarily impermissibly so.

· It is NOT OK to have specs that “impermissibly narrow the competition.” (somewhat circular)

· GSBCA says that these specs were more restrictive than necessary, and looks at the reason for certain specs.  

· GSBCA addresses 2 specs:

· “Reliable plus” standard—GSBCA doesn’t like this standard, because 3rd party was used to judge, and because it is an absolute standard (reliable or not).  Court would prefer to make any requirement a weighted requirement in CN that is PART of eligibility requirements.

· Gov’t wants certain amount of cache storage, and GSBCA says that is reasonable. 

· GSBCA more deferential in this part of opinion.

· Brand name can be included in spec, but not exclusively relied on; gov’t must specifically indicate capability/performance needed, and bidders who can comply must be permitted to compete.
· In re Comnet (CG 1975):  
· Rules don’t ban specs that include a brand name, as long as gov’t spells out the features needed so bidders can tell if they can supply something that fits gov’t needs.

· This means that agency can rely in part on a brand name, but really has to specify the capability/performance needed.

· Also, an IFB that has a “confidential” stamp on bid is considered non-responsive, because this would allow contractor to get “2 bites of the apple” – they could decide after seeing the other bids whether or not they would remove the stamp.

· There are some circumstances where you are allowed to modify or change a bid:

· Withdrawal ( a bid that should have been obvious to gov’t is cause for withdrawal of the bid.

· Corrections ( Allowed when there is clear and convincing evidence of mistake.

· It appears that courts/GAO will afford at least some deference to procuring agency, at least regarding the specs they include in an IFB.
III. ALTERNATIVE PROCEDURES
· Alternative procedures are governed by ASPA 10 USC §2305 and FPASA 41 USC §253.

· WHEN TO USE SEALED BIDDING OR CN - 10 USC §2304(a)(2)(A):

· (1) Time permits

· Usually not an issue; takes more time to do competitive negotiation

· (2) Award will be made on the basis of price and other price related factors.

· Easily manipulated to get CN for non-standard goods because statute doesn’t tell you when you can/can’t use qualitative/non-price factors.

· Use CN if there was technical proposal rated on a sliding scale, as opposed to go/no go.

· Small business: Using CN and making the responsibility factors part of the selection criteria keeps small businesses from being rammed down through by SBA determination of responsibility. (See Dyneteria).

· Must stick to decisions once you determine to use SB or CN

· (3) It is not necessary to conduct negotiations/discussions with bidders about bids.

· Can be manipulated, but must be careful.

· See Racal Corp; competitive negotiation not OK based on the following 
· Choosing on the basis of price and other price related factors; looks like SB

· Concern that bidders don’t understand requirements doesn’t justify discussions

· Agency can host bidder conferences – Q&A sessions for potential bidders is permitted under sealed bidding.

· If technical proposal is requested, use CN.

· Expected changes do not justify discussions; this may always be a concern.

· (4)There is a reasonable expectation of receiving more than one bid.

· If you want to solicit on non-price or non-price related factors, or want to discuss specs with bidder, use CN.

· Agencies have discretion in deciding whether to use SB or CN. Deferential Standard of review. 
· If gov’t is awarding K on basis of price only, GAO will look skeptically at the reasons why the gov’t says it needs CN instead of SB.

· In re Racal Corp (CG 1990):  Racal argues that gov’t should use SB, not CN.  Solicitation states that they will evaluate based on “price and other factors.”  Gov’t claims that they have a need for discussions.

· Court says that gov’t claim that they may need discussions is not enough.

· If contractor doesn’t understand something in the bid, they can have a “pre-bid conference,” where potential bidders can attend to get clarification.

· Here, they are also not rating anything except for price, which distinguished this price from Essex, where at least there was a “go/no go” for other factors.

· HOW TO USE CN and SB - 10 USC §2305:

· Gov’t has to:

· Say what it is going to do AND
Do what it said it would do.

· Bid has to:

· Conform to what was requested.

· In SB, the ultimate evaluation must be limited to price and other price related factors identified in the solicitation, and the award is to be the lowest responsible bidder whose bid is responsive.
· In CN the ultimate criterion is “best value”: the award is to be made to the “responsible source whose proposal is most advantageous to the US, considering only cost or price and other factors included in the solicitation.”
· Recently, Congress says procuring agency must specify the relative weight of the factors.
· There is a lot of deference to how agencies draft specification requirements.
III. SEALED BID CONTRACTING 
· In SB, the ultimate evaluation must be limited to price and other price related factors identified in the solicitation, and the award is to be the lowest responsible bidder whose bid is responsive.
· 3 main step to determine winning bid:

· Responsiveness to IFB

· Best Price Chosen

· Responsible Contractor

· Bids:

· Bids are submitted without discussion.

· They must be submitted on time as specified by the IFB.

· Bids stamped “confidential” can’t/won’t be considered. See Comnet.

· Waivable deviations:

· Deviations that don’t go to the substance of the bid or work an injustice to other bidders can be waived by the CO.

· Withdrawing a bid:

· An opened bid can’t be revoked, even if it is prior to acceptance.

· Exceptions:

· If mistake made in bid, especially when it should have been obvious to gov’t (too good to be true), it can be withdrawn.  But burden is high to show actual mistake.

· Unreasonable delay in making award after bid given may allow bidder to withdraw. (Firm offer doesn’t have to stay open FOREVER.)

· Refining Associates, Inc. v. US (Ct. Cl. 1953):  
· RULE: 

· Private Ks – Revocation is allowed anytime before acceptance.

· Public Ks – Revocation allowed only up until the opening of the bids. BIDS ARE CONSIDERED FIRM OFFERS.

· This is major example of EXCEPTIONALISM.  It is not obvious that consideration exists in this case.

· Court feels that consideration comes from the fact that gov’t is expected to treat bid fairly (Heyer Products, decided 2 years later, develops this idea and explains further.)

· Correction of bids:

· Minor mistake might be fixable, but this is an extreme decision.
· Situations when it may be allowed, but courts are more skeptical:

· (1) If contractor wants to adjust price to become lowest bidder, the documents that the gov’t has must show by clear & convicning evidence: (1) a mistake was made; (2) a suggestion of what the bid should have been.

· Example: Multiplication errors:  If bid price and # of units are there in the documents, might be able to convince that multiplication was wrong. If, after the correct computation, contractor has the lowest bid, it wins.

· (2) If contractor is lowest and wants to adjust bid upward, suspicion about two things exists in this situation: (1) Kr simply bid too low and wants out; (2) Bidder wants to remain the lowest bidder but want to be only about 1 penny lower than the next company.

· If contractor wants to stay the lowest bidder (i.e., adjust up to $1 cheaper than next lowest bidder): court wants clear & convincing evidence within the bid form that (1) a mistake was made; (2) the price the Kr claims it meant to charge is in fact valid (essentially arithmetic errors only)

· If contractor wants to adjust bid upwards & take itself out of the lowest bidder spot, some cases suggest that the burden of proof is a bit lower.
· Awards:

· Award is made to (a) responsible bidder whose bid is (b) responsive and which will be (c) most advantageous to gov’t considering only price and price-related factors that are set out in advance of the IFB.

· Process is public; everyone knows price of awarded bid.

· Responsiveness:

· It is a violation of F&OC to accept a non-responsive bid.

· CO doesn’t have authority to accept a non-responsive bid (bid that doesn’t conform with specs, or has significant deviation (affecting price, quantity, or quality)). 

· Prestex Inc. v. US (Ct. Cl. 1963):  
· Bid was NOT responsive, and CO could not have accepted a non-responsive bid, because it is not within his authority to do so.

· Example of exceptionalism

· A congruence rationale could have been applied using private K theory that there had been no meeting of the minds.

· RULE: CO can only accept bids for products that conform with specifications without significant deviation.

· Result in this case if a fairly rigid rule.

· But court in Prestex says there is a little latitude to deviate from specs, as long as it is not substantial deviation.

· Small deviations are allowed, but NOT SUBSTANTIAL DEVIATIONS.

· Permissible deviations do not affect:

· Price

· Quantity

· Quality

· A bid marked confidential and therefore not read at a public announcement is on-responsive, even if the confidential stamp is subsequently removed. 

III. COMPETITIVE NEGOTIATION 
· In CN the ultimate criterion is “best value”: the award is to be made to the “responsible source whose proposal is most advantageous to the US, considering only cost or price and other factors included in the solicitation.”
· Recently, Congress says procuring agency must specify the relative weight of the factors.
· There is a lot of deference to how agencies draft specification requirements.
· Ultimate criterion is “best value”
· Source Selection plan:

· Procuring agency must produce a SOURCE SELECTION PLAN prior to commencing solicitation.
· Plan outlines how to select winning offer:
· What criteria will be used
· How it will be used/rated
· What weight will be given to different factors.

· Bid protests succeed when gov’t didn’t follow plan.

· RFP:

· Solicitation is in form of REQUEST FOR PROPOSAL (RFP).
· Non-responsiveness is not applicable; meeting the criteria established in the RFP is basis for discussions.
· Not available for public inspection prior to award; not open to public like SB process is.
· Agency can reserve right in RFP to make award based on initial proposals, and agencies include this as matter of routine.
· Proposals:

· NOT public
· This means that the transparency is gone in CN, and there is more concern about fairness.

· It is presumed that proposals include proprietary information.

· Award/Negotiations:
· Proposals are assessed and evaluated under the criteria and weighting/scoring system set forth in source selection plan and disclosed in the RFPs.
· Gov’t has to rank proposals based on plan
· Many protesters argue that gov’t didn’t follow their plan. 
· Agency can award based on:
· “Award on initial proposals”
· Agency can do this if initial offer imeets its needs (according to the evaluation criteria under the RFP), and agency has reserved the right in its RFP to make awards on initial offers.
· Most agencies include a reservation to make award on initial offer in all RFPs. OR
· Agency can decide to go forward with negotiation with group of contractors in “competitive range” about their needs, proposals, etc.
· Gov’t groups together “all the most highly rated proposals” (using only the previously established evaluation factors).
· CO can further winnow to establish the operative competitive range; only those most highly rated proposals as will permit efficient competition process.  

· This is easy when there are a few companies head and shoulders above the rest.

· When there is no big gap, there may be room for bid protest. (hot issue in 1990s)

· Bit in 1996, Clinger-Cohen Act was passed, allowing agency to artificially choose the competitive range, even if there is no clear split.

· Agency not supposed to “leak” aspects of opponents’ proposals
· Allows contractors to make new proposals.
· When gov’t asks for another round, all old offers are considered off the table.
· Contractors can modify as a result of discussion and all parties remaining given the opportunity to make a final proposal revision due by “common cut-off date” (Best and Final Offer)
· In final round, contractors provide BAFO – BEST & FINAL OFFER
· Final proposals are reevaluated under the previously established evaluation criteria. 
· Negotiations CANNOT change the ranking criteria.  Those are fixed.
· Winnowing process; can consist of 2 or more steps.
· “Best Value Standard” ( Award is made to the responsible source whose proposal is most advantageous to US, considering only cost/price and other factors listed in the solicitation.
· Debriefing:

· Debriefing is where offeror is told about the agency’s evaluation of that offeror’s proposal, and is told of comparison between their ratings and winner’s rating.

· Shows loser where their proposal was weaker and where winner was stronger.

· This may help show if losing contractor has a chance in a bid protest.
SEALED BIDDING v. COMPETITIVE NEGOTIATION

	
	SEALED BIDDING
	COMPETITIVE NEGOTIATIONS

	Award Basis
	Responsible Bidder

Responsive Bid (to IFB)

Price and Price Related Factors

No matter what, K must go to lowest bidder 

No negotiation / discussions

(if K’er has question, call meeting    to get clarification)
	· “Best Value to gov’t, using price and other factors that are stated in Source Selection plan.”

· Can include multiple rounds; iterative process (Can whittle group of bidders down to “competitive range).

· Negotiation allowed

· Not necessarily lowest bid

	Award Right Away?
	No – first must determine if responsible after choosing tentative winner
	Yes, if gov’t reserves right to do so in RFP.

	Invitation
	IFB
	RFP

	Type of K available
	· Must be some kind of fixed Price

· Includes fixed price or fixed price with economic price adjustment
	· Can be fixed price or Cost Based K

· Agency has discretion to determine what it would prefer; decisions effectively unreviewable.

	Responsibility
	· Determined after low bidder is chosen.


	· Responsibility factors can be included as weighing factors in Source Selection Plan (takes discretion away from SBA in cases of small businesses)

	Responsive Bid
	· As long as bid doesn’t “substantially deviate” (price, quantity, or quality), CO can accept bid.

· Otherwise, CO CANNOT accept non-responsive bid (no authority).
	· Non-responsive bid is discussion point, or reason to give lower points on sliding scale.



	Other
	· Bid must be 100% responsive to IFB.

· Bids are open publicly
	· Bids are considered proprietary; not open publicly. (Although losing offeror can find out why he lost; where deficient compared to winner).

· Vastly more discretionary


· For BOTH SB and CN, gov’t must decide ahead of time how bids evaluated, and must stick to the plan.  If gov’t doesn’t want to, must cancel invitation and resolicit.

III. QUALIFICATION 
· 3 kinds of devices for QUALIFICATION:

· (1) Suspension, Debarment, & De Facto Debarment

· All look at past conduct

· If found, generally ineligible for future gov’t Ks

· (2) Responsibility

· Looks at present capability

· Done contract by contract

· (3) Pre-Qualification (illegal in US)
· Looks as present capability

· Supposed to operate generally

· Way to generically determine present and future responsibility

· More efficient; agencies like it & Congress doesn’t.

· Allowed in EU and GPA.

	
	GENERIC DETERMINATION
	CASE BY CASE DETERMINATION

	FOCUS ON PAST
	Debarment, Suspension, De Facto Debarment
	Civil and criminal fraud prosecutions

	FOCUS ON PRESENT
	Pre-Qualification
	Responsibility


III. DEBARMENT AND SUSPENSION 
If contractor has been disbarred, can go to district court under the APA.. No COFC. 
SUSPENSION
· Like preliminary injunction; while gov’t deciding whether or not to debar contractor

· Interim measure

· No term, but can last up to 12 months (or 18 for good cause) 

· While contractor is suspended, can’t participate in any IFB or RFP

· Requires a lot less due process than a debarment.

· DEBARMENT
· Gov’t says, “You have done something bad, and we are debarring you.”

· Definitive for a term of years; usually not greater than 3 years (most often 18 months)

· Grounds and procedures for debarment are set forth in §9 of the FAR.

· There is a central registry of all debarred companies that extends throughout the whole executive branch.

· 3 main causes for debarment (48 USC § 9.406-2):

· (1) Conviction of procurement-type crime 

· Including fraud or criminal offence associated with public K

· Violating antitrust statutes related to offers

· (2) K violations

· Violation of terms of gov’t K or sub-K

· History of poor performance on gov’t Ks

· (3) Residual clause – anything else that gov’t feels deserves it, including lack of integrity  

· This generally never happens, but this may change because of Enron.)

· Procedural necessities for debarment:

· Must give contractors notice of proposed grounds for debarment.

· Must give contractor hearing to discuss contested facts, and opportunity to cross adverse witnesses.

· However, if you are being debarred because of convictions already established, there is no right to an evidentiary hearing.  You still have a right for an opportunity to respond.

· Must tell contractor findings as to grounds for debarment.

· Debarment doesn’t deprive you of existing contracts entered into before the suspension.  It only takes away from the opportunity to get new contracts.

· You can’t suspend someone indefinitely and never get around to debarring them – this is violation of DP.

· DE FACTO DEBARMENT
· Agency did not use proper procedures, but effectively debarred K’er.

· Arises when gov’t doesn’t acknowledge K’er has been debarred, but K’er claims they have been frozen out.

· Agencies can get in trouble when they don’t think they’re shutting someone out.

· Challenges to de facto debarment are more likely to be successful than a challenge to procedural process of actual debarment.
· FORUMS:  Where can suspension/debarment cases be heard?

· District Courts can hear suspension and debarment cases, because they are still reviewable under the APA. (as well as de facto and quasi de facto debarments)

· CoFC cannot hear debarment issues.

· Each agency has a debarment officer who may also be a CO.

III. RESPONSIBILITY 
· Debates about responsibility are heard in bid protest forums GAO C of FC
· RESPONSIBILITY
· FAR 9.103:
· (a) Purchases shall be made from responsible contractors only
· (b) CO must make affirmative determination of responsibility prior to award of
· Anytime a contractor bids on a K or submits a proposal, can’t get an award unless deemed responsible.

· The burden is on the contractor to show that contractor is responsible.

· When in doubt, rule is not to certify.

· If prospective contractor is a small business concern, must comply with subpart 19.6 Certificates of Competency and Determination of Eligibility.

· Factors used to determine responsibility are really broad, including:

· Adequacy of financial resources
· Capacity to do work on time, given other commitments

· Satisfactory record of K performance and integrity in past dealings
· Inadequate performance on past Ks is relatively unlikely to lead to suspension or debarment, but must be given independent consideration in connection with the responsibility determination.

· Sufficient management and technical capabilities

· Possession of necessary facilities and equipment

· All of these factors could also be rating factors on a sliding scale used in CN.

·  (SBA) can override non-responsibility determination.

· Often has the last word.

· BUT, if those factors are used as rating factors in CN, and a small business loses the K, SBA can’t do anything about that because they only deal with responsibility determinations. 

· Essex shows the incentive to use CN when there are small businesses that gov’t thinks it would not approve but that the SBA would.

· (Schwartz, “SBA never met a small business it didn’t think was responsible.”)

· Pre-Award Survey (CO’s investigation):

· Process of seeking information about contractor from within gov’t and through offeror’s own information.

· Disputes about Responsibility are handled as bid protests.

· Standard of review is very deferential to CO’s determination about responsibility. 

· Less investigation is appropriate in smaller K, or if CO is already familiar with contractor.

· In re S.A.F.E. Export (CG 1983):  
· Holding:  Deferential standard of review of determination of (non)-responsibility.

· CG finds no abuse of discretion, and agrees with CO.  

· CG says CO has discretion about how much investigation needed to reach a particular situation.

· The GAO sad this is not a big-ticket contract; this is enough due diligence for this type of contract.  If it were a bigger contract, there would be a duty to look deeper into

· Role of the SBA in determining responsibility for small businesses:

· Small businesses have protections that large contractors do not have.

· SBA has final say on responsibility.

· When CO determines small business non-responsible, CO must withhold award and refer the matter to SBA to certify responsibility. (48 CFR §19.602-1(a)).

· SBA response to COC referral is required within 15 business days, unless a longer time is agreed to by CO and SBA.

· If SBA has not issued COC within 15 business days (or when agreed), CO is authorized to proceed with the acquisition and award a K to another offeror (48 CFR §19.602-4(c)).

· Where amount of K exceeds a specific amount of if the CO disagreed with regional office, SBA regional office must refer a recommendation to issue a COC to SBA central office (48 CFR §19.602-1(a)(3)) and so notify CO (48 CFR §19.602-2(b)). 

· If the Central office concurs with regional office’s recommendation, Central Office is to notify CO of its decision by phone, followed by a written confirmation (48 CFR §19.602-3(b)).

· If CO intends to appeal the decision of central office, the agency must notify Central Office within 10 days after receipt of written confirm. (48 CFR §19.602-3(c)).

· In re J.R. Youngdale (CG 1985):  Contractor is protesting award given to someone else.  Π was low bidder, but pre-award survey found Π contractor deficient on 7/11 previous Ks.  SBA initially gets CO to extend deadline to issue COC (Certificate of Competency).  CO is outraged at SBA Central Office who said they didn’t’ have time to review, so they affirmed judgment of responsibility from the Regional Office.  CO didn’t think Π was responsible and awarded the K to the next lowest bidder in light of the COC.  

· Court finds that CO agreed to an extension by his actions, and then failed to comply with SBA’s final decision because didn’t wait for notice.

· CG recommends termination for convenience of K awarded.

· **Agency shouldn’t have granted an extension to the SBA.  The agency could have built responsibility criteria into the source selection plan, which would have screened Youngdale out before they got to the finish line.

· General rule is that COs don’t need to tell contractors they aren’t responsible in advance.  

· (Old Dominion changes this a bit.

· New Rule: To trigger due process argument, there must be recurring non-responsibility determinations AND a stigmatizing result. 

· A determination that contractor doesn’t have the capacity for certain kinds of work would NOT trigger due process argument, even if it happens over and over again.

· Determinations about integrity are more likely to trigger due process arguments if they are recurring.
· Contractor has a right to be notified that contractor has been found non-responsible, and right to respond to CO’s determination.

· Contractor doesn’t have right to a formal hearing.

· CO just has to give notice in a reasonable time and allow contractor to respond in whatever manner is practicable.

· This is semi-de facto debarment. 

· In actual debarment, have a higher level of procedure available.

· Old Dominion Dairy Products v. Sec. of Defense (D.C. Cir. 1980):  
· Need BOTH to trigger due process ( Recurring non-responsibility determinations and a stigmatizing result
· JUDICIAL REVIEW:

· If contractor has been disbarred, can go to district court under the APA.

· If contractor is found to be non-responsible, goes to bid protest forum (GAO or CoFC, NOT district court).

· Losing contractor can raise claim in bid protest forum that winning contractor should have been found not responsible, but EXTREMELY deferential to gov’t determinations of responsibility, because gov’t wouldn’t approve a bad contractor that they thought wouldn’t be able to do the work.
III. PRE-QUALIFICATION 
· Gov’t CANNOT limit the number of bidders it will accept by an arbitrary number of bidders (closed list).  That is impermissible prequalification.

· In re Department of Agriculture Use of Master Agreement (CG 1975):  Gov’t wants to use master agreement with 8 areas that contractors can be qualified in.  Gov’t would then select 10 contractors for each area and only choose from those.

· Problem with this plan is that it limits competition.

· What is the test to be used to determine whether it is a permissible device?

· Does the device unduly burden competition?

· Agency didn’t have a good reason in this case besides convenience.  

· If, instead, gov’t just listed criteria needed, that is really a means of determining qualification in advance, but it is permissible as long as gov’t doesn’t limit it to a specific number.

· BUT, gov’t needs a good reason to do this.  

· RULES: 

· You can’t use prequalification without a good justification (“It makes it easier” isn’t a good justification).  Gov’t must use least restrictive means.

· Closed lists are not allowed.

Summary:


OK




                  NOT OK


( Absolute qualification

( Relative qualification


( List open to allow others on
( Closed list


( Compelling justification

( No compelling justification

· STATUTORY RESTRICTIONS on PRE-QUALIFICATION 

· See 10 USC §2319 ( codifies Dept. of Agriculture
· Any prequalification device used must be the LEAST RESTRICTIVE MEANS of achieving the same objective. (10 USC §2319(b)(2))

· If used, prequalification must be in writing, and compelling justification must also be in writing. (10 USC §2319(b)(1))

· Statute requires “open lists” – anyone who meets the set of objective standards must be on the list; can’t cut it off as of a certain date or certain #.

· MULTIPLE AWARD SCHEDULES (MAS), Type of FEDERAL SUPPLY SCHEDULE (FSS)
· FEDERAL SUPPLY SCHEDULE:

· Gov’t enters into indefinite quantities K with multiple suppliers.  Contractor gets authorized as a provider for a product, and also has a price.  Any gov’t agency can buy from contractors on FSS.  Effectively, GSA created something of a catalogue.

· MULTIPLE AWARD SCHEDULE:

· Multiple contractors on list and operates same way as above, and tends to be for commercially available products.  This looks a lot like pre-qualification.

· Schooner is real critic of this, because there is no real competition.

· This undercuts policies of F&OC.

· There is no commitment to buy, although there is usually a minimum order guaranteed.

· Why isn’t this actual prequalification?

· Because K is actually awarded at the time a contractor is put on the schedule.
III. TYPES OF CONTRACTS: ALLOCATION OF THE RISK OF UNCERTAINTY 

Types of Ks:
· Fixed Price Ks
· Cost-Reimbursement Ks
· Requirements/Indefinite quantity Ks
· FIXED PRICE Ks (GOV WANTS THIS)
· Must be used in SB Ks; optional in CN Ks.

· 2 types:

· Firm Fixed Price

· K where there is agreed fixed $ amount (unless there is equitable adjustment)

· Fixed Price with Economic Adjustment

· When cost of performance is driven by a “known unknown” factor.

· COST-REIMBURSEMENT Ks

· Can only be used in CN Ks.

· Four types:

· (1) Cost Pus Fixed Fee:
· The amount of the fixed fee can’t be more than 10% of costs (according to statute) 

· (2) Cost Plus Percentage of Cost (CPPC)

· These are prohibited because they encourage contractor to spend more on costs.

·  (3) Cost Plus Incentive Fee

· K spells out in a determinative way the lower the costs, the higher the fee

·  (4) Cost Plus Award Fee

· Gov’t says if contractor does a good job, gov’t will set up committee to decide their fee.

· SELECTION OF K TYPE:

· Generally, left to discretion of procuring agency.

· Exercise of this discretion is not effectively judicially reviewable.

· 2 firm rules:

· CPPC is NOT allowed. (See Urban Data Systems)

· SB must follow some kind of fixed price K.

· When there is commodity or labor cost that is variable, it may make sense to use Fixed Price with Economic Price Adjustment.

· This is because limiting the variability will cause contractors to make sharper bids because they will be protected if the commodity price increases.

· CPPC Ks are prohibited.

· Criteria of a CPPC is (from Urban Data Systems):

· Payment is on a pre-determined percentage rate

· Predetermined percentage rate is applied to actual performance costs

· Contractor’s entitlement is uncertain at the time of the contracting.

· Contractor’s entitlement increases commensurately with increased performance costs.

AUDIT AUTHORITY
               SUMMARY of AUDITING AUTHORITY:
	Who is auditing?
	Statutory Authority
	What kinds of procurement can they audit?
	What can they get?

	GAO
	§254d(c)(1)
	· “Other than SB”(Therefore, all CN Ks)
· This includes fixed price cost-based Ks

· Broader than agency authority
	· When K is fixed price, GAO can get direct cost information. (“directly pertain”)

· When K is cost-based, both direct and indirect information is available. 

· See Bowsher above

	Procuring Agency
	§254r6d(a)(1)
	· Cost-based Ks

· Includes prime and sub-contractors.
	· Gov’t checks all costs spent on K, checking to make sure $ was really spent, and that $ correctly charged to this K.

	Procuring Agency
	TINA §254(b)
	· When TINA applies:
(1) Other than sealed bidding (therefore, CN)
(2) Over $ threshold ($500K)

(3) No exception applies (see below)

(4) Audit authority only available if cost and pricing data was requested as part of negotiation (at time of contracting)
(5) Follow up audit available only for 3 years.

· Exceptions:
( Adequate price    competition

( Prices set by law or reg.
( Commercial item

· TINA is most applicable when CN produces a cost-based K
	· Cost and pricing data ( Includes all info that “a prudent buyer or seller would reasonably expect to affect price negotiations significantly.

· Contractor must certify Data

· Authority extends for 3 years to check these documents

· Greatest of gov’t audit authority to make sure gov’t is getting best price

· Gov’t can then adjust price as result of this audit
· For a fixed price K, direct cost information is available, For a cost based K, both direct and indirect cost info is available.(Indirect costs include: Promotion, R&D, marketing, advertising, etc.)


III.  COLLATERAL SOCIO-ECONOMIC POLICIES 
IV. ADMINISTRATION OF GOVERNMENT CONTRACTS 
IV. GENERAL APPROACH TO CONTRACT INTERPRETATION 
· 2 goals to K interpretation in gov’t K disputes:

· (1) Have Ks that provide for every conceivable contingency.
·  (2) Interpreting Ks will always be a matter of federal law.

· Where there is a gap in federal law (which is rare), courts will use the UCC as a gap filler.

· US v. Wegematic Corp. (2nd Cir 1966):  
· Court decides to look at UCC, because it is uniform among the states, rather than make up federal common law.

· UCC §2-615 ( Says that unless K states otherwise, party is excusable if some event occurs that parties assumed would not happen (who assumed risk; Wegematic in this case).
IV. CONTRACTOR’S RIGHTS 

· EQUITABLE ADJUSTMENT - Remedy available to keep contractor going when there are changed circumstances
· Contractors are entitled to EQUITABLE ADJUSTMENT when:

· Compensable (Excusable) Delay

· This deals with circumstances in which delay may entitle contractor to additional compensation.
· This falls into category of excusable delay.
· Dealt with in Freuhauf.

· Provides that if CO expressly or impliedly tells contractor to stop performance, contractor has a right to equitable adjustment.

· Both express and constructive suspensions allow for equitable adjustments.  

· Change Order

· Express, Implied, or Constructive Change

· Differing Site Conditions

IV. DELAY
· Excusable delay
· Contractor is not liable for excess costs if failure to perform K arises from causes beyond control and without fault or negligence of contractor (48 CFR §52.249-8(c))

· Examples of causes are:

· Acts of God or public enemy

· Acts of gov’t in its sovereign or contractual capacity

· Fires

· Floods

· Epidemics

· Quarantine restrictions

· Strikes

· Freight embargoes

· Unusually severe weather.

· Delay can be caused by:

· Another contractor’s delay (See Freuhauf)

· Circumstances beyond anyone’s fault, just an impractical schedule.

· Contractors get the same remedy, whether suspension is constructive or express.

· Contractor gets cost of material, additional personnel, and equipment caused by the delay.

· Constructive Delay:

· COs can cause constructive suspension by their inaction, as was case in Freuhauf.

· Common sense test ( What did the CO want the contractor to do? If it makes sense to wait, then probably a constructive delay.

· Test to decide whether delay is compensable:

· Did delay serve convenience of gov’t?

· Did it impose unreasonable cost on contractor?

· Was it not contractor’s fault?

· Did delay result from action of CO, or wrongful inaction?

· Trend in the law is allow for compensable (not just excusable) delay where contractor is not at fault, even if the gov’t is not at fault either.
· In cases of constructive suspension, contractor must give notice of claim for Equitable Adjustment  within 20 days.  

· This puts CO on notice that contractor is being delayed in a costly manner, so CO may have opportunity to fix something.

· Notice is adequate if it gives CO reasonable notice IN WRITING that CO was causing delay; it does not have to invoke delay clause or any other clause in K.

· There is just a practical test that CO was informed in writing.
· Notice need NOT include a specific amount.  This can be determined later.

· Notice is NOT required when suspension is express.

· Hoel Steffen Construction Co. v. US (Ct. Cl. 1972):  
· Court of Claims says that contractors do not need to tell exact amount at that time; need only tell CO that there is a delay problem that is costing $.  Request for specific amount comes later.
IV. CHANGES 
· In order to be compensable, the person who made the change MUST BE THE CO.

· Watch out for this on exam!!

· Changes must be “within the general scope of the K.”

· Test used is whether a change order would have changed the field/range of competition.  If so, it is impermissible.

· CARDINAL CHANGE – one that is illegal; outside scope of K.

· How do changes come about?

· EXPRESS:

· Express change comes from CO in writing.
· Express change can come from CO orally, causing contractor to complete based on change in reliance of CO’s oral change.
· CONSTRUCTIVE

· Gov’t insists on erroneous K interpretation.
· Defective specifications (See Transamerica, where CO miscalculated size of roof)
· Acceleration:
· Circumstances occur that would give contractor right to claim excusable delay.  However, government wants contractor to perform.  This moves up date of performance from what it would have become.  Thus, it is a constructive change.

· Lack of gov’t cooperation/harassment:
· By words or deeds, CO has made performance more difficult than original K led them to expect.
· i.e. an unreasonable inspection regime that makes work more difficult and entitled contractor to EA.
· MUST MAKE SURE THAT PERSON WHO INSISTED ON CHANGE, ERRONEOUS K INTERPRETATION, OR DEFECTIVE SPECS, OR CAUSED HARASSMENT HAS CO AUTHORITY!
· Remedy is equitable adjustment ( additional costs plus reasonable profit thereon.

· When CO issues change order, contractor must give written notice within 30 days that contractor wants EA. 

· Notice must be given if change order is express OR constructive. (Different from delay above).

· Generally, change orders must be in writing.  However W.H. Armstrong shows that if the change is completed in reliance on CO’s oral change, it is compensable.

· If there is a dispute, contractors should do whatever CO requests and continue performance, even if contractor thinks it is not right, and seek EA for constructive change later.

· Whenever CO, by words or deeds, forces contractor to do work beyond that specified in K, it will be seen as a constructive change.
· W.H. Edwards Engineering Corp. v. US (Ct. Cl. 1963):  Invents doctrine of constructive change.  This involved dispute about terms of ambiguous K.  Contractor thought that it would do specified work with the boilers shut down, and gov’t thought otherwise.  Court wants performance to go on regardless.

· What is the act that constitutes the constructive change?

· Not allowing WH to shut all the boilers at once (  Court says the contact could be fairly read to allow WH to shut down all the boilers at once.

· Whenever there is a dispute about what the contract requires that causes an increase in cost, it is a constructive change.

· Any dispute that arises from changes order will go through the process of the CDA.

· Possible disputes:


· Gov’t and contractor can’t decide on compensation

· Gov’t says contractor incurred no additional expense, so contractor shouldn’t get anything.
IV. GOVERNMENT PREROGATIVES 
GOVERNMENT PREROGATIVES
· Gov’t Prerogatives:

· Termination for Convenience (TFC)

· Terminate for Default (TFD)

· Gov’t has right to TFD even if breach is not material.  

· Essentially, doctrine says that all breaches by contractor are material.

· Strict Compliance

· Inspection and Acceptance

IV. TERMINATION FOR CONVENIENCE OF GOVERNMENT 
IV. TERMINATION FOR DEFAULT 
TERMINATION for CONVENIENCE v. TERMINATION FOR DEFAULT

	
	TFC
	TFD

	FAR standard clause
	See p 830
	See p 858

	Grounds for using 
	· CO has authority to terminate if within gov’t’s interest.

· There must be a change of circumstances, not just a better deal. ((Krygoski)

· Gov’t must not use TFC in bad faith. ((Krygoski)
· If gov’t enters K in bad faith, but then terminated because of changed circumstances, that is OK.

· Gov’t never has a duty to TFC ((Wegematic)
· When gov’t fails to perform on K, gov’t is allowed to treat it as a constructive TFC. (See Torncello).
· If a gov’t improperly terminated for default, it is treated as a TFC.

· Gov’t must TFC is bid protester wins and K is already being performed by someone else ((Amdalh)
	· K’er fails to meet deadline for performance (no cure notice req’d, but see (DeVito).(Time off essence, gov can terminate if 15 mins late.) 
· Failure to make progress, endangering timely performance. (Cure notice required)9high burden on Gov)
· Otherwise fail to perform (goes to quality; cure notice required
· Substantial Compliance Doctrine
Only applies when contractor delivers substandard goods delivered on time. You get benefit of cure notice if there is substantial compliance:
· Defects are minor
· Defects are remediable
· Contractor reasonably believed in good faith that you had met the qualitative requirements



	Procedure
	· Gov’t must give written notice to K’er. (person giving notive must have CO authority) 
· Termination/Settlement Proposal (TSP) composed by K’er.

· If gov’t agrees, this is the end.

· If not, goes up under CDA (BCA or CoFC)
	· If K’er fails to make progress or fails to perform (quality), then gov’t must issue cure notice prior to TFD and allow K’er 10 days to cure (or assure gov’t everything is OK.

· If K’er misses deadline for performance, gov’t can just TFD.
· If there is valid TFD, contractor is liable for cost of cover (getting same goods/services from someone else).
· If there is a missed time deadline, and gov’t by words or conduct, encourages contractor to continue, TFD for failure to meet deadline is now waived.
· In this situation, gov’t can still set another deadline, but then must give a cure notice.



	Constructive 
	· When gov’t fails to perform on K, it is treated as constructive TFC. ((Torncello)

· When gov’t erroneously termed K, it is constructive TFC.
	

	Required Authority
	· CO!
	· CO!

	Compensation Available for K’er
	· Price for work delivered and accepted before TFC.

· Cost of performance for work done before TFC.

· Reasonable profits on cost of performance for work done before TFC. (unless gov’t can show that K’er would have lost $ if K CPLT).
· Anticipated profit on work that hasn’t been performed (different from expectancy damages in private K situation).
· Gov never has a duty to TFC
	· Price for goods delivered and accepted 





· What we get from Krygoski Constructive TFC test. 









IV. INSPECTION AND ACCEPTANCE  

· K and performance problems can be in the nature of:

· Timeliness

· Quality

· Standard Inspection Clause 

· Requires Contractor to establish its own inspection system

· Gov’t then gets to inspect inspection system using its own inspection

· BUT – if Gov’t gives final acceptance, that is sufficient to bind gov’t.

· The final acceptance MUST be made by the CO in order to be binding.

· Gov’t doesn’t HAVE to conduct interim inspections.

· Failure of gov’t to conduct interim inspections also doesn’t bind gov’t.

· When final CO acceptance is NOT binding (exceptions to general rule):

· Latent defects

· Fraud by Contractor

· Gross mistake amounting to fraud

· Or as otherwise provided by K (warranty)

· Inspection clause also provides remedies for gov’t:

· Gov’t has a right to reject nonconforming goods, or order that they be corrected/substituted.

· If contractor doesn’t fix, gov’t has right to get replacements, or terminate for default.

· Gov’t can also accept the goods, but use equitable adjustment (price reduction) to change the price, like a constructive change.

· As long as acceptance is made by CO, acceptance is binding on gov’t even if goods don’t strictly comply.C.H. McQuagge v. US (W.D. La. 1961):  
IV. STRICT COMPLIANCE 
· BASIC RULE: There MUST be STRICT COMPLIANCE. 

· This applies even if there is no material breach.

· CO can’t accept a nonconforming bid, because we want to have F&OC (Prestex).
· Arrow Lacquer Corp. (ASBCA 1958):  Gov’t orders sets of paint (3 coats).  CO rejects paint because middle layer isn’t right shade of gray. 
Examples of EXCEPTIONALISM, and why are they good/bad:
· SAD and UM

· Gov’t still needs to be able to legislate, even if that impedes a K’ers ability to performs a specific K.  

· So SAD and UM doctrines are important examples of exceptionalism, because allow gov’t to make changes to laws that are “general and public” without risking breach of K. (Like a private K would if it prevented performance of a K).

· TFC

· Gov’t needs to be able to react to changing circumstances, and doesn’t want to waste taxpayer money.

· So TFC is necessary to prevent gov’t from needing to continue Ks that are no longer necessary. (i.e. when wars end, gov’t doesn’t want to waste billions by continuing with Ks to produce military equipment).

· Gov’t doesn’t have to pay expectancy damages (like private party may have to do if K prematurely terminated).

· GL Christian – Read in mandatory clauses that are left out of K

· COs are often young, inexperienced, and gov’t wants to protect itself from possible mistakes that could hurt it.

· Therefore, doctrines like GL Christian are important because they allow gov’t to protect itself from mistakes.

· This doctrine also gives gov’t K’ers forseeability in terms of what to expect in gov’t Ks.  Because of the required clauses, it is easier for them.

· Public K’er Defense

· Gov’t needs to be able to develop new technologies and to dictate certain specifications when it needs to.  

· For this reason, it is important to be able to give K’ers a defense against liability so they will continue to provide these services for gov’t’s benefit.

· Private Ks governed by state law, but gov’t Ks governed by federal law.

· It is important to have uniformity in interpreting gov’t Ks.

· Bids are firm offers; Can’t be withdrawn

· May force bidder to either perform on K that it doesn’t want to (which could hurt performance), or to be terminated for default.

· Either way, this is not good for gov’t, because it may end up with poor quality or delay in getting replacement.

· No apparent authority can bind gov’t.

· Gov’t won’t be liable unless someone with actual authority makes decision.
· This limits situations gov’t can get into where it enters bad Ks.
· Equitable Estoppel isn’t applicable to gov’t.

· Prevents gov’t from being bound by misrepresentations of gov’t officials. 
· Limits gov’t liability, which limits costs to taxpayers.
· Contra Preferentum does not apply to the gov’t.
· Strict Compliance is standard, not substantial compliance like private Ks.

· This allows gov’t to get exactly what it contracted for.
· ANY deviation allows gov’t to TFD. (although it may not be in gov’t’s best interest to do so in all circumstances.)
· Audit Authority

· Gov’t has authority to check if K’ers are really expending money in way K provided.
· Private Ks – no authority of private K’ers to inspect books of other party.
· Doctrines of Constructive Delay, TFC, and Change

· These allow gov’t to do things that would be considered breach in private Ks.

· Because they prevent gov’t from breaching, K’er doesn’t get expectancy damages.

· This may seem unfair to K’er, but saves taxpayer $.

· There is also benefit, in situation of constructive change, to have K’er continuing performance as the gov’t wants, and just allow them to get compensated afterwards.

· Strict Compliance (as opposed to substantial compliance in private K law)

· There must be strict compliance with all specs.

· There is no substantial compliance for situations when breach is not material.

· Assures that gov’t will get EXACTLY what it wants.

· Court doesn’t need to determine what is material and what is not (which may be hard in context of something like aircraft carriers or cruz missles).

Examples of CONGRUENCE, and why they are good/bad:
· Must have OFFER, ACCEPTANCE, CONSIDERATION.

· Provides for foreseeability and continuity of contracting in general.

· Gov’t is still responsible to adhere to any validly entered settlement agreement ((Corliss)

· Equitable Adjustment available when gov’t suspends/delays, or changes K.

· i.e. (CH Leavell, where gov’t is required to give equitable adjustment to K’er for costs uncured because gov’t suspended K.

· Gov’t can reject good that are not in conformity, just like UCC says. (Strict Compliance)

Reverse Congruence:

· Gov’t doesn’t have right to reject bidders arbitrarily; must have F&OC, while private K’ers have more right to limit bids considered.

· Gov’t has inherent right to choose not to do business with someone, but must have a reason.

Overall Goals of Gov’t Procurement:
· Getting best value / price for gov’t

· Saving taxpayer $; prevent overspending

· Assure equal treatment of similarly situated K’ers

· Protect against favoritism of any kind (nepotism, corruption, discrimination, etc)

· Collateral socio-economic policies

· Help small business

· ADD others

· Transparency – Everyone knows winner, and why they won

· Overarching federal rule – FAR and mandatory clauses to be in every K

· Certainty in process of federal K’ing

· Have regulations that provide for every conceivable contingency / eventuality

Do we really have F&OC?  Exceptions?
· We are serious about F&OC, but there are some serious exceptions.

· EXCEPTIONS:

· 7 statutory exceptions: (see F&OC section)

· Provisions that set aside certain Ks for small businesses

· Simplified Acquisition Procedures

· Micropurchase Threshold

· MAS and FSS (Federal Supply Schedule)

· Change Orders 

· This includes changes that increase the minimum ordering requirements.

· Constructive Changes

· Options to Renew / Extensions

· Includes lease renewals that are de facto sole sourcing.

· Restrictive Responsibility Determinations

· This allows gov’t to restrict the field of competition.



















When anyone is trying to get $ from Treasury (may be for violation of something, including K)	





When payment of $ is contrary to law (may include regulations and common law)





When gov’t paying would be contrary to any statutes (including appropriations statute)	





When gov’t paying in absence of proper appropriations statute.





CO





BCA





Fed. Cir.





CoFC





USSC





( 120 days to appeal (41 USC §601(g)(1)(A)&(B))


( Wunderlich Act / arbitrary & capricious review on facts (similar to below)


( De novo review on law.





( 60 days to appeal (28 USC §2107)


( Deferential review on facts/policy


( De novo review on law unless   Chevron applies (see Grumman)





( 90 days to appeal


( De Novo review on fact and law





( 12 months to appeal


( De Novo review on fact and law





Does gov’t need to use F&OC? (Does exception apply under §C?)





No





Yes





Which technique?





Sealed Bidding





Competitive Negotiations





or





If no, use non-competitive (or partially competitive) procedure.





In US, we claim both of these are F&OC.  Rest of world may disagree.





Deciding How to Procure Goods/Services








YES





VLD TFC





NO





Did TFC result from changed circumstance?





YES





YES





Did gov’t intend from outset to dishonor K?





Did TFC reflect bad faith by gov’t? (ie gov wanted better bargain 








 NO





INVL TFC





NO
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