Government Contracts

I. Introduction
a. Government contracts is the largest share of discretionary spending by federal government

b. Two important considerations:

i. Using government employees vs. using government contractors to deliver goods and services

ii. Government contractors are subject to special rules and regulations because of their status

c. Statutes and Regulations on Procurement:

i. Armed Services Procurement Act (ASPA) – 10 U.S.C. § 2303
1. Covers all armed services, and NASA

2. Regulations procurements by an agency “for its use or otherwise” – this is designed to close loopholes where one agency would get another agency to buy for the first agency to avoid procurement regulations
3. Applies to all property, other than land, and all services

4. For which payment is to be made from appropriated funds – the sole exception is military stores
ii. Federal Property and Administrative Services Act (FPASA) – 41 U.S.C. §252
1. Civilian counterpart to ASPA

2. Only governs executive agencies (excludes GAO, LOC)

3. 41 U.S.C. §§5, 8: even if you are exempt from FPASA, you are still subject these older procurement statutes

iii. Same process of procurement applies to ALL federal agencies; the basic process began with military procurement
iv. Federal Acquisition Regulations (FAR) is superimposed on both ASPA and FPASA

v. CICA – Competition in Contracting Act
vi. APA

vii. Tucker Act

viii. Truth in Negotiations Act
ix. Contracts Disputes Act

II. Basic Legal Considerations Concerning Contracting with Governmental Entities

a. Overview: Transactions and Agencies Covered by Federal Procurement Law; Exceptions; Formation Disputes and Performance Procedures

i. Two types of procurement disputes:

1. Bid protest/award dispute

a. Procedural: wrong bid process was used

b. Substantive – wrong party was awarded bid
2. Failure to perform
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Private Attorney General theory: individuals can bring claims, where public policy indicates that no one else will (allows standing where otherwise it might not exist)
ii. Remedies:
1. Bid protest disputes usually allow for injunctive relief to allow loser a “do-over”

2. Damages are rarely a remedy in an award dispute case

iii. Rule: Andrus, stands for the proposition that courts are reluctant to grant exemptions to specific government agencies from government procurement law; exemptions will be read very narrowly
Note on Coalition Provisional Authority: not entirely clear what the status of CPA is w/ respect to procurement regulations; Custer Battles: district court ruled that CPA was NOT an agency of the US for the purposes of that case (deals with False Claims Act); still not sure that the same test would apply under FPASA or FAR
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Contra Proferendum: interpret ambiguous terms against the author of the contract
Restraints on Alienation: will be narrowly interpreted for policy reasons (this trumps contra proferendum)
Note on Construction K’s: contracts that deal with construction are definitely w/in the Contracts Dispute Act
iv. Congruence and Exceptionalism:
1. Congruence: aspects where gov’t Ks law follows the rules of private contracts law
a. Offer and acceptance

b. Authority

c. Consideration

2. Exceptionalism: gov’t Ks follows its own rules – gov’t gets a better deal than would a private individual

a. Tends to apply in Forman type cases (contract performance)
b. Theory: gov’t is sovereign, has special immunities, powers, exceptions

c. Examples: Termination for Convenience Doctrine (Corliss); Applying federal law instead of state law
3. Reverse Exceptionalism: 

a. Typically applies in contract formation cases

b. Where government has extra duties than would a private individual

i. Requirement to do competitive bidding and advertising

ii. Being able to sue gov’t for non-competitive biddings

c. Creates extra rights for contractors/bidders

b. The Power to Contract
i. The A-76 Contracting Process:  when should the government do something itself, and when should it contract out to the private sector?
1. Typically common to contract out for goods, not as clear with services

2. Creates a procedure by which to determine when to contract out

3. There are protest options available, but not balanced: 

a. If gov’t decides to keep the contract in-house, contractor can protest

b. If gov’t decides to contract out, gov’t employees cannot bring protest
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c. Appropriations and the Anti-Deficiency Act
i. Appropriations act as a legislative check on gov’t’s power t contract
Funds Available Clause: a standard clause in gov’t contracts stating that completion of payment is contingent upon Congress appropriating funds

ii. Control of Comptroller General
1. Statute empowers Pres to appoint from a list of 3 recommended by Speaker of House and Pro Temp of Senate

2. Removal:
a. Impeachment

b. Joint resolution of Congress for one of a list of enumerated reasons (passed by both Houses and submitted for signature/veto)
3. CG only has the power to make a recommendation
4. Congress still has substantial power over the process
a. FOIA

b. Available to bid protesters who can bring actions

c. Agencies need Congress to appropriate funds, so they don’t want to anger them in anticipation of the following year’s appropriations cycle
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iii. Anti-Deficiency Act
1. Prohibits government agencies and their officers/employees from making or authorizing expenditures unless the funds have already been appropriated by Congress
2. Knowing/willful violations are subject to criminal penalties

3. Doesn’t restrict agencies from contracting, but creates a defense if government breaches an obligation to pay money for which there are no appropriated funds
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iv. Appropriations specifics:
1. Must meet time, purpose, amount requirements

2. Common law rules on offer/acceptance govern if and when K was made

3. appropriations may be used to complete a K that will not be finished within the fiscal year, but there must be continuity of need
4. In cases where there is no time limit on appropriation, there will be higher specifications on the purpose of the appropriation

Constructive change: government asks contractor to do more work than originally agreed to under K (expanding agreement); government is ordering less than under original agreement
Equitable adjustment: remedy to constructive change
· Not the same as expectancy damages (less generous than expectancy damages)
· Prevents the contractor from suffering losses

· Easier to get than expectancy damages
· Relevant to some gov’t defenses that might be available

Termination for Convenience: government terminates its contract for cause, because it’s in the public interest; contractor may get equitable adjustment, but not expectancy damages
Bidder’s conference: open forum to make sure everyone is on the same page and is receiving the same information
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Tucker Act 28 U.S.C. §1491: waives sovereign immunity of United States with respect to claims against the government itself based, inter alia, on contract
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Note: the above principle has NOT been applied to multi-year contracts for goods rather than services; if funds become available for a M-Y contract for goods, government is bound to pay for them without any affirmative act voluntarily reaffirming the commitment
v. Implied-in-Fact vs. Implied-in-Law:
1. Implied-in-Fact:

a. Real contract

b. Conduct of parties, rather than words, implies a contract that should be enforced

c. Government is held liable for contract implied-in-fact

2. Implied-in-Law: 

a. When courts think that the equities between parties require court to find a contract where there may not have been one

b. Goes to fairness
c. Gives court more leeway to make policy decisions

d. Government shouldn’t be held to contracts implied-in-law; subjects gov’t to “judicial activism”
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Judgment Fund Act: no-year, open-ended appropriation to pay judgments rendered against the United States; creates the unusual situation where there might not be an appropriation to finish the work (thereby avoiding a breach), but there would be an appropriation to pay for expectation damages for breach of contract
d. Authority of Agents – major issue: what if somebody in the gov’t does something that they don’t have the authority to do?
i. Agency authority:
1. Exception to admin. law rule that federal agency rulemaking must follow notice/comment requirements: federal grants, benefits, and contracts
2. FAR is the central law, but agencies have leeway to make their own rules to supplement the FAR

3. If agency wants something in the contract that isn’t in the FAR, it has to be explicitly written into the K
4. Main limitations on agencies are monetary
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Christian Doctrine: Where valid procurement regulations mandate inclusion of particular standardized clauses in gov’t contracts, those clauses are to be read into contracts to which they are factually applicable where they have been omitted by mistake (basically an extension of the next two)
Force and Effect Doctrine: When specified conditions are met, a regulation by an administrative agency can be treated as the equivalent of a statute and is binding on private parties w/in the jurisdiction of the agency and affected by its terms
Accardi Doctrine: other side of force and effect; agencies are also bound by their terms – allows courts to invalidate actions taken by agencies in violation of agency regulations
ii. Power to contract:

1. Contracting officer has the power to contract, but may be restricted to making certain kinds of contracts (subject to monetary limits)

2. Head of agency 
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iii. Equitable Estoppel and the Government
1. In Federal Crop Insurance Corp. v. Merrill SCOTUS held that the Doctrine of Equitable Estoppel cannot be asserted against the government
2. It is the duty of those who do business w/ the gov’t to make sure that those who purport to act for the gov’t are acting w/in their authority

3. Although it has been suggested that the doctrine might be applicable in certain cases involving “affirmative misconduct,” the Court has never found a case that fits that description
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e. Aspects and Consequence of Sovereignty

i. Contract and Statute: the Federal Government’s Authority to Change its Mind (and Contracts)

1. Basics: 

a. Two big picture issues:

i. When does congruence or Exceptionalism apply?

ii. Is gov’t entitled to special rules?
b. Conceptualization:
i. When should the gov’t be exempt from its contractual duties?

ii. How do we interpret gov’t contracts? Is there a breach in the first place?
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2. SCOTUS’ Doctrines (there is overlap):
Sovereign Acts Doctrine: US is not liable for breach of contract when the cause of the breach is a result of the “public and general” acts of the sovereign (Horowitz)
· Scope: rule of interpretation (not a rule excusing breach)
· Instructs courts not to use strict interpretation of gov’t’s contractual undertakings that would include warranty that performance will not be obstructed or burdened by regulatory and other uniquely sovereign actions of gov’t

· Difficult aspect is figuring out when an act is “public and general”

· Applications: 
· Tariffs raising price of goods for gov’t contractor

· Conduct of wars burdens private party’s K w/ US

· Regulatory rail embargo preventing shipment of goods (Horowitz)
Unmistakability Doctrine: Ks to which a gov’t entity is a party should not be interpreted to immunize the gov’ts contracting partner from subsequent exercises of sovereign authority, unless the K has surrendered the power to exercise that authority against the contracting partner in “unmistakable” terms

[image: image19]

[image: image20]
ii. Comparison: State Disabilities Under the Contract Clause

Contracts Clause: U.S. Const., Art. I, §10, cl. 1 – “No State shall…pass any…Law impairing the Obligation of Contracts…”
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iii. Choice of Law in the Field of Federal Procurement

1. Statutory  authority
a. United States as Plaintiff (28 U.S.C. §1345): except where otherwise stated, district courts will have original jurisdiction over civil actions initiated by U.S. or any agency or officer expressly authorized to sue
b. State Laws as Rules of Decision (28 U.S.C. §1652): except where otherwise required, laws of several states shall be the rules of decision in civil actions in the U.S. courts where they apply
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Note on Kimbell Foods: this is one case where the Court actually ends up applying a state rule; although it is conceivable that state law will be borrowed, it doesn’t happen very often
· The desirability of uniform federal interpretations of standard procurement K clauses and regulations and statutes precludes borrowing from state law in most contexts

· If State law is borrowed, it is often Article 2 of UCC governing sale of goods
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Note on Subcontracts and Choice of Law: It is common for a subcontract to have a choice of law clause requiring that federal law apply
iv. Tort Liability of Contractors and their Personnel; the Government Contractor Defense
Sovereign Immunity: government cannot be sued
· This creates incentive to sue contractors

Federal Tort Claims Liability Act: waiver of sovereign immunity
· United States as Defendant:
· District Courts have jurisdiction in tort claims where U.S. is defendant

· Only if a private person would be liable to the claimant under the law of the place where the act or omission occurred (governing law is state law)
· Liability of United States: U.S. will be liable for tort claims in the same manner and to the same extent as a private individual under similar circumstances
· Exceptions:
· Claims concerning the act or omission of an agency or employee of the government acting in its discretionary function, even if discretion was abused
· Claim arising out of combatant activities
· Feres Doctrine: no tort liability for deaths resulting from military service; there is no statutory basis for this, but it acts as an extension of this provision
· Claims arising in a foreign country
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Safety Act: creates statutory government contractor immunity; the agency can give you a certification for your work
· It is unclear whether this means you automatically have the defense, or if this merely allows you to invoke the defense
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f. Federal-State Relations
i. Federal Contractors’ Immunity from State and Local Taxation
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Exception: a state cannot discriminate against federal contractors in its taxation practices.
ii. Federal Contractors’ Immunity from State Regulation
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See note pg. 308 on tax and regulatory immunity
g. The False Claims Act and Qui Tam Suits Against Contractors
False Claims Act: 
· permits civil action against persons who do one of two things: 
· Present false claim

· Present false record in support of a claim

· Contractors hate this because it creates the ability to raise multiple claims, valuation of damages (?), and the AG can use civil investigatory demands (gov’t can conduct discovery before filing a suit)
· Includes qui tam provisions: authorizes individuals who have some special knowledge of facts that might amount a false claims action to bring action on behalf of the US (ex rel. cases)
· After individual files suit, gov’t can choose to take over the case and prosecute, or allow the original plaintiff to continue the suit

· Congress worries that without these provisions, gov’t will be too hesitant to bring claims against contractors

· Contractors are concerned that they will be defending meritless claims brought by disgruntled employees
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h. Criminal Prosecution: A Risk of Transacting Business with the Government
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i. Free Speech Rights of Government Contractors
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III. Protests, Claims, and Disputes: Adjudication of Controversies Concerning Contract Award and Contract Performance
a. Contract Award Controversies (“Bid Protests”)
Bid Protest Forums Pre-1996: 

· Government Accountability Office (GAO)
· Jurisdiction: Competition in Contracting Act (CICA)
· Standing: Broad – you only have to be an actual or prospective bidder;  do not need to show “but for” the conduct in question it would have been awarded the contract; although in recent cases there seems to be a trend toward district court standing rules (significant impact)
· Remedies: does not have the power to issue rulings; only “recommendations”
· If the contractor wins they are awarded “bid protest costs” but NOT bid preparation costs (this is a consolation prize for contractors who lose)
· Standard of Review: 

· Multi-Forum Preclusion: 

· Fact-finding Process: 

· Court of Federal Claims (CFC)
· Jurisdiction: Tucker Act (see Heyer Products)
· Standing: unclear; most likely Art. III standing rules (Dist. Court rules)
· Technically it is just any “interested party”

· Remedies: injunctive and monetary relief (although monetary relief limited)
· If you are awarded the contract, you won’t get bid preparation costs

· Standard of Review: arbitrary/capricious
· Multi-Forum Preclusion: 

· Fact-Finding Process:
· District Courts – no longer have jurisdiction?
· Jurisdiction: Administrative Procedure Act
· Standing: broad rule of standing under APA - §702; but it’s an Art. III court
· Remedies: injunctive relief only
· Standard of Review - §706: 

· Issues of constitutional rights; law: de novo
· Chevron Doctrine: if agency has expertise over a statute that they alone administer, then they should be given deferential treatment on rulings of law under that statute
· Issues of fact: deferential standard – arbitrary and capricious
· Issues of policy: deferential standard
· Multi-Forum Preclusion: Final agency action is reviewable - §704
· Fact-Finding Process: 

· GS(A), BCA, GSBCA – GSBCA no longer has jurisdiction
· Jurisdiction: Competition in Contracting Act (CICA)
· Standing: 

· Remedies: 

· Standard of Review: 

· Multi-Forum Preclusion: 

· Fact-Finding Process: 

i. The Bid Protest Jurisdiction of the GAO
1. GAO had jurisdiction prior to the enactment of CICA, subject to various other statutory provisions
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GAO and Other Forums: assumption that challenging party will go to GAO first (recommendation will become part of the record)
ii. Award Controversies in the Court of Federal Claims prior to 1996
Tucker Act Prior to 1996: partial waiver of sovereign immunity
Grants jurisdiction to CFC over two categories of claims:
· Statutory claims: “any claim against U.S. founded under Constitution, any Act of Congress, or any regulation of an executive department
· SCOTUS has held that this applies only where a statute creates a monetary right
· Only provision of Constitution that is deemed to create this right is the Just Compensation Clause

· Contract claims: “upon any express or implied contract with the United States”
· In Goodyear this was held only to cover K’s implied in fact, not K’s implied in law
· This isn’t obviously relevant to bid protests, because if you are protesting a bid you do not have a contract
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Little Tucker Act: gives District Courts concurrent jurisdiction over claims w/in the core jurisdiction of CFC provided that the amount of claim does not exceed $10K
· See District Court Jurisdiction, infra
iii. United States District Courts under the Administrative Procedure Act
1. APA:

a. Defines “agency” broadly: statute applies to all final agency decisions unless the organic statute precludes review or the action has been committed to agency discretion by Congress
b. See analysis above of scope of jurisdiction
i. Standard of Review in District Court
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2. Standing as Bid Protester in District Court
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Standing in District Court for Non-Bidders: 
· Not an issue in GAO
· Dist. Court and CFC: it may be possible, but very difficult to show standing
· You would have to show that but for the solicitation requirements you would have bid
iv. An Unavailable Alternative: Boards of Contract Appeals
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Chevron Doctrine: requires deference to the statutory interpretation adhered to by an administrative agency which is charged w/ administration of a statute whenever the reviewing court determines that Congress has not resolved the issue that confronted the agency at the level of detail required to decide the matter
· Not likely to be applicable to issues of law
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Note on GSBCA: between 1984 and 1996 Board had bid protest jurisdiction over cases arising out of the procurement of data processing equipment because of the highly technical nature of the product
v. Judicial Bid Protest Jurisdiction Following the 1996 Tucker Act Amendments
1. In 1996 Congress passed legislation changing jurisdiction: 
a. Eliminates GSBCA bid protest jurisdiction

b. Codified the role of CFC

i. Expanded standing jurisdiction

ii. Amended Tucker Act (Little Tucker Act) giving Dist. Court concurrent jurisdiction w/ CFC and giving both courts broader jurisdiction
iii. Sunset Clause attached requiring Congress to make affirmative grant of jurisdiction to Dist. Court after 2001 (which they did not do)

2. Issues raised:
a. It is not clear that Dist. Court is out of bid protest jurisdiction

i. Tucker Act gave them expanded concurrent jurisdiction; sunset provision unclear
ii. APA was not changed, which provided the original basis for Dist. Court jurisdiction
b. Standing Rules in CFC:
i. Not entirely clear, but likely the same as the rules for Dist. Court (see Merriam, supra)
ii. CFC is not Art. III, but the Fed. Circuit is, so they wouldn’t have appellate jurisdiction over cases with broader standing rules than Art. III
· Case/controversy: would eliminate cases by non-bidders, labor unions, etc

3. Standard of Review in CFC – arbitrary/capricious
Equal Access to Justice Act: allows people who litigate against gov’t to get attorney’s fees
· Must be a small entity

· Must show that the government’s position was unreasonable (not just that gov’t lost)

vi. The Relationship between Bid Protest Forums and Performance Dispute Forums
1. Main question: if a bid protest forum determines that a contract was improperly awarded to a particular offeror, what becomes of the contract that was improperly awarded?
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vii. International and Comparative Law on Bid Protests
1. U.S. law (like that of other questions) starts with a preference for domestic products

2. Where an international treaty agreement that the US has properly become a party to conflicts with domestic law, international treaty will take precedence over domestic law
a. convergence/parallelism between various system: NAFTA, WTO, GPA (US is a member), EU
b. NAFTA/WTO don’t really require anything of the U.S. that aren’t already required by domestic law
3. Government Procurement Agreement (GPA) – mostly US, EU, and other First World countries, but some ME and Asian countries (China) are trying to get involved
a. National Treatment: requires that member nations treat suppliers from other member nations no less favorably than their own domestic suppliers
b. Does not require that foreign companies can make claims, but again, National Treatment policy requires that US lets foreign companies do whatever domestic companies can do
c. “rapid, interim measures” as part of the remedy (basically something like the Automatic Stay Provision)
d. correction OR compensation – mandated remedies
e. compensation may be limited to the cost of “tender preparation” (bid protest cost)

b. Contract Performance Disputes: the Contracting Officer and the Contract Disputes Act

i. Introduction to the Disputes Process
Contracts Disputes Act of 1978:

· Codifies US v. Wunderlich
· Roles of Boards of Contract Appeals, Contracting Officer’s

· Choice of Forum: BCA, CFC

· Appeals to Fed. Circuit, SCOTUS

· Relevant Provisions:

· Parties:

· Either party can file claim under the Act

· Government cannot appeal from a contracting officer’s decision adverse to it
· Gov’t can appeal an adverse decision by BCA/CFC but it must be approved by the agency and AG

· Available Forums:

· Contractors may not appeal to both CBA and CFC; choice of forums is exclusive

· Appeals from both forums to Fed. Circuit

· Appeals from BCA decisions adverse to gov’t require approval of AG

· Standard of Review:

· CO’s decision – de novo

· Fed. Circuit Review:
· Decisions by BCA – determinations of fact may be set aside if fraudulent, A&C, so grossly erroneous as to imply bad faith, or the decision is not supported by substantial evidence - §609(b)
· Same standard of review as Wunderlich Act and Penner
· Decisions by CFC – same as normal standard for appellate review of trial court
· Q’s of fact: clearly erroneous
· Q’s of law: de novo
· Temporal Limitations: 

· 6 years to file claim  w/ CO - §605(a)
· 90 days from date of CO decision to file appeal to BCA
· 120 days from BCA decision to appeal w/ Fed. Circuit

· 12 months from date of CO decision to file appeal to CFC
· 60 days from CFC decision to appeal w/ Fed. Circuit

· Amendment to CDA – 2007: consolidate BCA’s into two Boards, one for Military Contracts (Defense Dept and NASA), and Civilian Contracts (executive branch agency contracts from other agencies)
ii. The Role of the Contracting Officer
1. CO serves two roles: gov’t representative in contracting process, and quasi-judicial role
2. CO must give a contractor an opportunity to explain before decision is issued
3. Role of CO is codified in CDA §605
a. “deemed denial” – If CO sits on a claim, contractor may treat as a denial so that it may appeal
b. Appeals Court may send the case back down and require the CO to make a decision
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4. CO’s must act procedurally like a judge and be substantively impartial and fair-minded
iii. Choice of Forum and Procedures under the Contract Disputes Act
1. Certification – pre-1992
a. Statute CDA §605(c)(1) requires that on claims >$50K, contractor must certify that:  
i. the claim is made in good faith, 
ii. supporting data are accurate and complete to the best of knowledge and belief, and 
iii. the amount requested accurately reflects the adjustment for which contractor believes gov’t is liable
b. Implementing Regulation FAR §33.207(c)(2) – 2 categories of people who may certify a claim under §605(c)(1)
i. Senior company official in charge at the plant or location involved
ii. Officer or general partner having overall responsibility for conduct of contractor’s affairs
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c. Generally contractors are not entitled to collect interest on a claim in their favor until a final judgment is reached
Congressional Response to Grumman: Congress amends CDA in 1992 (§605 as amended)
· More leeway in terms of who may certify
· Now governed by corporate law, so certifying party may vary depending on where company is incorporated

· If certification is in someway defective, it will not deprive a forum of jurisdiction, but will require that the certification be corrected prior to final judgment
· Implies that if a certification is completely lacking, this will present a bar to jurisdiction

2. What Constitutes a Claim under CDA
a. FAR §33.201 – defines “claim” for the purposes of CDA

i. A written demand or written assertion…seeking, as a matter of right, the payment of money in a sum certain, the adjustment or interpretation of contract terms, or other relief arising under or relating to the K

ii. A voucher, invoice, or other routine request for payment that is not in dispute when submitted is not a claim
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b. Summary of the law after Reflectone – a monetary claim must be: 
i. In writing

ii. Request a final decision

iii. Seek payment as a “matter of right”

iv. Include a sum certain

v. Be non-routine (or be in dispute)

vi. Be made with sufficient specificity

vii. Be certified, if above $100K

viii. Be submitted to the CO
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IV. Formation of Government Contracts
a. Basic Principles of Government Contract Formation

i. Common law doctrines of Ks that appear in government Ks
1. Offer and acceptance
a. Bid constitutes offer, awarding of bid constitutes acceptance

b. You do not need to have a signed, integrated writing to have a K in the context of a sealed bidding
2. Statute of Frauds

3. Implied-in-fact Contracts

4. Consideration

[image: image45]
Basic Canon of Contract Law: a court will interpret ambiguities to preserve consideration
Three Types of Contracts: 

· K for a definite quantity (no consideration problem)

· K for indefinite quantity (absent an obligatory minimum quantity, would fail for lack of consideration)
· K for requirements (the buyer’s promise to turn to the seller for all such requirements as might develop acts as sufficient consideration)
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ARL with Torncello: if there is going to be an exception for gov’t Ks from common law contract laws, it must be explicit in the statute

Narva Harris: only express contracts have to be in writing, and a court can still find an implied-in-fact contract without a writing
b. Competition Policies
Reverse Exceptionalism: instead of making it easier for gov’t K, in the area of Formation of Gov’t Ks there are actually extra burdens and duties that a private party would not have

i. Competition Requirements of the Armed Services Procurement Act  10 USC §2304
1. Full and open competition:
a. System of acquisition in which all responsible parties are permitted to participate (they must demonstrate capability)
b. Default rule (unless there is an exception)

2. Sole Source Procurement: exceptions to Full and Open Competition
a. Within each exception, gov’t must use as much competition as the exception permits

b. Justification for using an exception must be in writing before the contract is awarded

c. Exceptions:

i. Only available from one source or from a limited number of sources

ii. Emergency

iii. When important to keep source available

iv. International Agreement/Treaty

v. Statutory authorization for name-brand products

vi. National security (there must be competition between however many contractors have the requisite clearance)
vii. Head of agency determination (must personally make determination)

· Must be in public interest

· Must notify Congress in writing at least 30 days before award of K

ii. Small Business Exception

iii. Simplified Acquisition – exist outside of CICA
1. GSA multiple-award schedules & federal supply schedules
2. Inter-agency/government-wide agency Ks [GWACs]: exist between agencies 

3. Threshold:

a. Under $100K

b. Commercial Item Acquisitions: under $5 million there may be some exceptions available

4. Purchase Cards: Micro-purchase threshold – under $25K no competition necessary
iv. Justification Requirements: CO’s must prepare a written justification prior to invoking an exception and must secure approval for the use of a procedure other than full and open competition from a higher agency official
1. This allows a contractor to make a bid protest before the award

2. The more money the K entails, the more authority the CO must have to invoke an exception

3. Agency official must do the following:

a. Identification of the exception

b. Explanation of the justification

c. Determination that notwithstanding the exception, it would have been fair and reasonable
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Note on Bundling: in some cases, it may be permissible for agencies to bundle their contracts together for administrative convenience, but this is only one of the GAO’s “recognized factors” and is not sufficient by itself
GAO’s Factors: written justification, cost, number of items, length of contract
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Memorex Test: 

(1) Presumption for validity
(2) Are the restrictions reasonable?

(3) Does the government have a legitimate necessity for the restrictions?

v. Practices that May Frustrate Full and Open Competition (Lawfully and Unlawfully) pg. 636
1. Sole source procurement (Pacific Sky)
2. Performance specifications (Memorex)

3. Change orders

4. Orders above the required minimum in indefinite quantity Ks
5. Extensions of Ks

6. Restrictive determinations as to the responsibility of bidders

7. Bundling
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c. Alternative Procedures
i. Two issues: choice of techniques, and how to perform techniques

ii. Sealed Bidding Contracting

1. Technique: preferred method, should be used if the following 4 things are true:
a. Enough time (if not, no competitive procedure)
b. Reasonable expectation of more than one bid (if not sole source award – no competitive procedure)
c. Award will be made on basis of price and price related factors
d. Not necessary to conduct discussions 

2. Mechanics: 

a. Invitation for Bids (IFB) – should include complete specifications
b. Make bid to responsible bidder who responds with responsive bid that is most favorable to gov’t considering only cost and cost-related factors
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General Rule on Non-Responsive Bids: deviations may be waived by the CO providing they do not go to the substance of the bid or work an injustice to other bidders
· Substantial deviation: one which affects either price, quantity, or quality of the article offered
· If the bid constitutes a substantial deviation, then the rule from Prestex applies
iii. Competitive Negotiation
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Criteria used to determine winner of competitive negotiation:
· Lowest price among technically acceptable bids

· Series of technical criteria (may rated on pass/fail basis (“go/no go”) or by assigning weighted values)
· Whatever method of awarding is announced, agency must stick to it (Cardinal Rule)
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1. Procedures for Competitive Negotiations: 
a. Transparency: create a source selection plan that specifies what the criteria will be for choosing a contractor (must be fairly detailed and list relative weight)
i. Proposals are not publicly opened the way that bids are; this makes it harder to achieve transparency

b. Cardinal Rule: gov’t must say how they will choose the winner and they must do what they said they would do
c. Best Value: room to define in advance what would be a quality product that would meet the agency’s needs
d. “Debriefing”: if you lose, you are entitled to a debriefing which includes how their bid was evaluated, summary of rationale for choosing another bidder, ranking of bidders, and what your strengths and weaknesses are 
e. When proposals are received, there are two options for awarding bids (gov’t must still stick with its initial ranking system for criteria): 
i. Award on initial proposals: Evaluate proposals and make a decision immediately

· This is permissible as long as the solicitation says that the agency reserves the right to make an award on initial proposals

ii. Competitive Range: narrowing the list of bidders down to a manageable sized group of bidders
· Gov’t can then ask remaining bidders to submit revised offers (Best and Final Offer)

d. Qualification: body of law that determines whether or not the bidder is acceptable, rather than the proposals
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i. Debarment and Suspension
1. Debarment: procedure used to decide that a contractor is generally ineligible because of conduct that occurred in the past
a. Governed by FAR §9.406-2
b. Not contract specific and executive branch wide

c. For a term of years – no more than 3 years
d. Suspension: temporary debarment for up to 12 months while determination is made as to long-term debarment
e. Most common bases: criminal conviction or civil fraud conviction (it is possible to be debarred for a history of bad K performance, even without any actual fraud)
i. Fraud, antitrust violation, embezzlement, theft, forgery, bribery, or another offense “indicating lack of business integrity”

ii. Violation of a prior K can be grounds for debarment if: willful failure to perform, history of failure to perform, etc.
iii. Debarment officials usually have broad discretion to bring action, but significant burden of proof if debarment is for something other than main reasons
f. Procedure: 

i. Agencies have a special debarment procedure

· Agency doesn’t need statutory authority to debar

· Generally has a “debarring official”

ii. Undertake a suspension proceeding

iii. Notice is given and opportunity to respond 

iv. Any facts that were already established in a civil or criminal case are not relitigated
g. Judicial review: an independent agency action – goes to Dist. Court under APA (D.C. is one of the few jurisdictions that permits this)
2. De Facto Debarment: not really a procedure; actions that have the effect of debarment but are not legally recognized – Old Dominion
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ii. Responsibility – show you are qualified to do a specific contract
1. In either sealed bidding or competitive negotiation, it is absolutely required that a responsibility determination be made before K is awarded
a. Governed by FAR §9.103
b. Purchases shall be made from, and K shall be awarded to responsible prospective contractors only

c. CO must make an affirmative determination of responsibility; if no determination is made, contractor is considered nonresponsible
d. Burden of proof is on contractor

2. Doesn’t trade off against cost or any other factor
a. Responsibility is “go/no go”

3. Broad list of factors used in making responsibility determination
a. Not just fraud, but capability
b. Governed by FAR §9.104 – prospective contractor must have: 
i. Ability to obtain resources and financing

ii. Ability to finish project on time

iii. Satisfactory performance record

· Inadequate performance on past K will probably not lead to suspension or debarment, but must be given independent consideration for responsibility
iv. Affiliated concerns: integrity in the past, necessary facilities
v. Small business concerns may be important
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4. Judicial Review of a Responsibility Determination Favorable to a Bid Protester’s Competitor – Keco II  v. US
a. Lays out different types of errors by the procuring agency that will support a claim under Heyer Products (errors that prejudiced that chances of the disappointed bidder)
i. Subjective bad faith/fraud – exists prima facie when the gov’t accepts a bid knowing that costly changes will be required based on the basis on which the competitor bids
ii. Probably not an erroneous finding of responsibility (absent fraud or bad faith)
iii. Possibly (but not necessarily) where K was awarded to a nonresponsive bidder (even absent fraud or bad faith)

iv. Gov’ts failure to pursue established procedures for small business set-aside

b. Responsible 

iii. Pre-Qualification
1. Gov’t makes a standing list of people who are qualified; essentially a generic determination of responsibility in advance
2. Controversial, and sometimes forbidden
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3. 10 U.S.C. §2319 – Encouragement of New Competitors
a. Added in 1984 to restrict various pre-qualification devices

b. Requires procuring agency to state in writing the need for the technique

c. Applies a least restrictive means test
d. Requires that all contractors to try to qualify, even if they are not on the list (makes list somewhat ineffectual)
e. Everyone who meets objective standards of list must be allowed to be on the list and must be given a chance to bid

4. Multiple Award Schedules (MAS): 
a. Functionally identical to prequalification

b. When certain standardized goods and services (typically commercial, non-governmental specific products) are needed, GSA will create a master-list to allow for gov’t-wide procurement needs
c. Contractor that is put on GSA’s MAS is considered to have been awarded the K, even if gov’t doesn’t purchase from them
d. After list is made, agencies CO’s will typically just give business they know/like

e. Types of Contracts: Allocation of the Risk of Uncertainty
i. Types of K:

1. Fixed Price K

a. Firm Fixed Price

b. Fixed Price w/ Economic Price Adjustment

2. Cost-Reimbursement K (General Electric)
a. Cost-Plus Fixed Fee

i. Fee usually limited to 10% of estimated cost

ii. Audited

b. Cost-Plus Percentage of Cost

i. Prohibited

ii. Profit factor calculated as percentage of cost; creates a large incentive to run up costs
c. Cost-Plus Incentive Fee

i. Includes a specific formula

d. Cost-Plus Award Fee

i. Doesn’t use a formula (some discretion involved)

ii. These K’s are more flexible

3. Time and Materials K

a. Starts w/ fixed rate for labor per hour

b. Number of hours it takes to do the job isn’t fixed

c. Plus certain costs (materials)

ii. Contracts and Bidding Process
1. Sealed bidding = fixed-price K (b/c K is awarded based on bid)
2. Competitive negotiation gives you a choice b/w fixed price and cost-reimbursement based on allocation of risk
iii. Allocation of Risk
1. Gov’t’s main goal: minimize cost
2. Low-risk, low-uncertainty (presumption): fixed price K
3. Fixed-price w/ Economic Price Adjustment: 
a. Useful if costs outside of contractor’s control are particularly volatile, i.e. market or labor conditions industry-wide
4. Cost-Reimbursement K

a. As risk gets greater, if gov’t insists on allocating risk to contractor, contractor will either walk away or will engage in overbidding (“insurance premium”)
b. Only permitted where contractor has internal auditing and accounting system that allows agency to determine whether contractor is entitled to reimbursement that it has claimed
5. Time/Materials K: discouraged because they create no incentive for contractor to control costs or ensure that labor is efficiently employed
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iv. Auditing Authority
1. Three kinds of auditing authority
a. Procuring Agency Auditing Authority

i. Governing Provision: 41 USC §254d(a): agency that are procuring stuff have authority to audit performance of the K under cost-based Ks
ii. In Defense Dept.: DCAA – Defense Contracting Auditing Authority

b. GAO Comptroller General Auditing Authority

i. Governing Provision: 41 USC §254d(c): CG has authority whenever K is the product of a process other than sealed bidding
ii. Applies to negotiated fixed-price Ks and negotiated cost-reimbursement Ks

c. Truth In Negotiations Act Auditing Authority (TINA)

i. Governing Provision: 41 USC §254b: When an agency is going to enter into a K other than by sealed bidding, and the K exceeds a certain threshold, then contractor must provide gov’t with certified cost and pricing data: 
· All information that a reasonable buyer/seller would expect to affect the negotiations significantly
· Info must be requested at the time of bidding process
· Contractors do not like this: it is a substantial deviation from the normal “arms length” bargaining that normally goes on b/w parties
ii. Exceptions: 

· Where adequate price competition (takes out a lot of competitive neg./fixed-price Ks)

· Where prices set by law/regulation

· Where item (or service) is commercial; agency can just look at FMV
a. This doesn’t work if product has been modified to certain specs
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f. Collateral Socio-Economic Policies
i. Competitive negotiation already adds an element of subjectivity to process (this is what the EU is so concerned about)

ii. Should we have any collateral socio-economic policies?

1. Econ view: collateral SE policies raise the cost of entering the marketplace, thereby lowering supply and raising overall cost that gov’t must pay
2. Should we have dual regulation of government contractors?

a. We already have a set of rules that apply to everyone (FLSA), is it fair to have a stricter set of rules for gov’t contractors?
iii. Types of Policies: 

1. Small Business Preferences
2. Preferences for Disadvantaged Business Owners (minorities and/or women)
a. Adarand: race based preference in gov’t Ks are subject to strict scrutiny under Equal Protection Clause; this has never been fully litigated
b. Gender preferences are only subject to heightened scrutiny, so they might pass constitutional muster while race based preferences might not
3. Domestic Preference Policies

a. Increasingly these types of policies, such as the Buy American Act are trumped by international treaties that US is a signatory to (e.g. WTO gov’t Ks system)
4. Equal Opportunity Employment Policies

a. Mandates inclusion of standardized anti-discrimination clause in almost all gov’t Ks
5. Labor Standards

a. Davis-Bacon Act: requires fed. construction contractors to pay prevailing wages

b. Walsh-Healey Act: requires fed. contractors to pay prevailing wages as determined by SOL 

c. Service Contract Act: requires fed. service contractors to pay prevailing wages in locality in which work is performed
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V. Administration of Government Contracts
a. General Approach to Contract Interpretation


[image: image66]
b. Contractors’ Rights
Equitable Adjustment: remedy that allows contractor to receive additional compensation above and beyond amount originally promised in the contract b/c of circumstances that have occurred during the performance of the K

· Circumstances do not have to amount to breach of K

· Compensable delays

· Constructive changes

· Differing site conditions

i. Delay

1. Excusable Delay: any delay that is deemed not to be the contractor’s fault; is a defense
2. Compensable Delay: goes beyond excusable; actually creates an affirmative right to additional compensation (in the form of an EA)
a. Express suspension of work

b. Constructive suspension of work
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Fruehauf Test: for determining when extra cost is available as a result of constructive suspension:
(1) Suspension serves convenience of gov’t
(2) Creates a delay of an unreasonable amount of time (measured by practical effect on contractor)
(3) Without the fault of the contractor
Standard of Compensation: 

· If delay giving rise to EA, then extra cost only
· Under suspension there may be extra cost for acceleration if completion date isn’t moved
· If change giving rise to EA, then extra cost + reasonable profit
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ii. Changes

Fundamental Requirement of Changes: change must be w/in the general scope of the original K (same kind of work)
· K after the change shouldn’t be one that would invoke a remarkably different field of competitors
· Changes shouldn’t be a backdoor way to subvert full/open competition

· All changes, both actual and constructive, must be done by someone w/ contracting authority
Cardinal Change: change outside the scope of the K
· Impermissible

· Test: would the K, as changed, have evoked a different field of competitors?

· Did gov’t do this in good faith?

Notice requirements: 

· Applies to both express change order and constructive change (note difference w/ suspension notice)
· You must give contemporaneous notice stating that extra costs will be incurred
· Specific amount not required
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iii. Constructive Changes

1. FAR doesn’t recognize constructive changes outside of the setting of construction Ks, but courts have
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2. Categories of Constructive Changes:

a. Gov’t’s erroneous interpretation of K
i. Must be done by the CO; if not, then gov’t not bound
b. Defective specifications (Transamerica)
c. Acceleration – something that causes a delay that would have been excusable, but gov’t insists that performance must be completed by original date
d. When gov’t interferes or fails to cooperate w/ performance (i.e. unreasonable inspection requirements)

c. Government Prerogatives
i. Termination for Convenience (Exceptionalism)
General Vocabulary: 

· Changes: where work is expanded
· Termination for Convenience: where work is cut back
1. FAR clause: gov’t has authority to terminate for convenience whenever the contracting officer determines that the termination is in the interest of the gov’t (lot of discretion to gov’t)
2. Procedure: 

a. CO must give written notice to contractor
b. Termination can be in whole or in part

c. Contractor submits Termination Settlement Proposal

3. Compensation Available to Contractor:
a. K price for work that has been delivered and accepted
b. Cost of performance up to the time of termination for any work that hasn’t yet been delivered and accepted

i. Also cost of any subcontracts

c. Fair and reasonable profit on cost of performance up to the time of termination unless gov’t can prove that had the work gone forward to completion the contractor would have suffered a loss

4. Situations warranting TOC:

a. Amdahl: Contractor 1 has already begun performance and Contractor 2 wins bid protest
Doctrine of Constructive Termination for Convenience: two situations – 
· Torncello: gov’t uses TOC in a situation where it otherwise would have been in breach
· Where gov’t terminates for default, contractor may argue that it is not in default
· If contractor wins that point, then K would still be terminated, but termination for default would turn into TOC
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Note: Changed circumstances must not be the fault of the gov’t; or, if it is, it cannot be the fault of the gov’t in the administration of the K
ii. Inspection/Acceptance
1. Two basic kinds of problems w/ performance: 
a. Timeliness

b. Quality (inspection/acceptance are here)

2. K Clause imposes two layers of quality control:

a. In-house requirement: gov’t requires contractor to establish its own quality control plan, which gov’t can review
b. Gov’t can inspect independently

i. Right to inspect does not relieve contractor of independent duty to inspect

ii. Gov’t doesn’t waive any rights by virtue of failure to inspect properly (same is true if gov’t doesn’t inspect at all)

3. Gov’t inspection rights: 

a. Must be reasonably calculated to create conformity w/ gov’t specifications

b. Cannot be a backdoor method of changing the K (otherwise this would be a constructive change and contemporaneous notice reqs, etc, would apply)
c. Can usually choose to do inspections at place of manufacture or at point of delivery

4. Each party pays for its own inspections

5. Gov’t’s remedies when goods fail inspection: 

a. Gov’t can reject or require correction

b. If contractor fails to cure:

i. Gov’t can secure replacements at cost to contractor

ii. Terminate for default

iii. Order the delivery of the goods w/o having it treated as acceptance, and reduce price (treated as a change)

6. Final Acceptance: 

a. Is conclusive on gov’t, absent fraud on the part of the contractor
b. Or as “otherwise provided by K language” (essentially a warranty provision, although these are very limited in fed. gov’t Ks)
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Note on UCC: over the last 10 years a variety of statutory/regulatory changes have put pressure on agencies to buy commercial items/services
· Stated explicitly in FAR that when gov’t buys commercially, ordinary UCC warranties will apply

iii. Strict Compliance
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iv. Default Termination
1. Three categories of reasons for termination for default: 

a. Failure to perform on time

b. Failure to progress reasonably so as to endanger the ultimate completion

i. If you have a lot of interim benchmarks, this won’t really be a problem
ii. It is also harder to prove; it is a fallback 

c. Otherwise fail to perform any provision of the K

Cure Notice: one last warning to the contractor that if they don’t change behavior they will be terminated for default
· Default provision: 10 day notice to cure
	Grounds for Termination for Default

	Ground
	Cure Notice Requirements 10 day notice to "cure" is needed? 

	1. Failure to Perform on Time
includes failure to satisfy contract-based benchmarks
 
	NO  should be obvious that the contractor is not performing on time.
- However, Devito is an exception: government can waive right to TFD
- Time is always of the essence, unless waived by the government 

	2. Failure to reasonably progress so as to endanger ability to perform 
Sub-variety of "time problems"
Allows govt to terminate for default without waiting for breach to occur 
If the K has numerous interim benchmarks, this will be unnecessary 
	YES, 10 day notice needed – however, see substantial compliance doctrine

	3. Failure to perform any specification of the contract (quality performance)
 
	YES, 10 day notice needed – however, see substantial compliance doctrine


Substantial Compliance Doctrine:
· When it arises: 

· Contractor is supposed to deliver goods by a certain date according to certain quality specifications
· They deliver, but gov’t doesn’t think the quality is sufficient

· Issue: cure notice or not?
· Contractor will argue the problem was bad quality, so cure notice is required

· Gov’t will argue that the problem was failure to deliver on time

· Applicable Rule: 

· Contractor must deliver on time

· Defects must be minor

· Defects must be readily correctible

· Contractor must have reasonably believed that it had performed correctly
· All substantial notice gets you is a right to a cure notice
2. Financial Provisions
a. If contractor is terminated for default, gov’t is entitled to excess cost (cost of reprocurement)

b. Gov’t is still obligated to pay for goods that were delivered and accepted before the termination for default
c. Aside from that, it is only obligated to pay for materials and half-built stuff that the gov’t chooses to accept

i. Contractor would get no increased cost and any profit element that would have appeared under termination for convenience

d. Disputes about amount due are subject to Contract Disputes Act
3. Contractor Disputes over Termination for Default
a. Failure to meet specifications

b. Contractor thinks it is entitled to cure notice, and doesn’t get one

c. Either way, the contractor will still be terminated, but if contractor wins it will be changed to a termination for convenience

d. Contractor can litigate either the termination itself or the amount owed
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4. Politically-Influenced Terminations – A-12 Litigation
a. Agency doesn’t really want to terminate: there really is a default, but the real reason for the termination is political pressure
b. Court treats this as a termination for convenience

c. Just because the head of an agency makes the decision to terminate for default, however, doesn’t mean its for policy reasons
Motor Coach Industries v. Dole: deals with awarding of a contract to contractor to provide bus service to Dulles International Airport; a Trust was established by FAA, essentially using funds that otherwise would have been collected as fees to Treasury


Type of Dispute: bid protest/award dispute


Forum/Procedural History: federal district court under APA


Issues: MCI (disappointed bidder) claims that FAA didn’t invite enough competition, in violation of federal procurement law; FAA argues that the Trust is private, and therefore is not subject to federal procurement law


Rules: Factors the court uses to determine if the Trust is an extension of FAA: (1) purpose of Trust; (b) control of money; (c) funding; (d) who benefits; (e) who administers


Holding: Trust is an extension of FAA; is subject to federal procurement law (policy: they don’t want agencies trying to evade regulations)








Harry N. and Rose C. Forman v. United States: PS is subletting space that it leased from Ps for more money than original lease; P’s seek either equitable adjustment (extra rent), OR termination of lease (allowing them to rewrite the lease directly with the sublessees, thereby getting more money)


Type of dispute: Bid performance


Forum/Procedural History: Claim filed w/ CO. CO denies claim; appealed to BCA – CO is upheld; appealed to Fed. Circuit


Issues: Deals with jurisdiction over government; they want an exemption based on language exempting “real property in being.”  


-Real property in being: real property that already exists


Rules: Federal law controls interpretation of federal government contract; however, federal courts may apply state laws to the merits of the case if there is a gap in federal law


Holding: Court distinguishes between creating a leasehold and acquiring a leasehold; this may be wrong – Congress seemed concerned with the physical existence of the property as opposed to the existence of the leasehold








United States v. Corliss Steam-Engine: US Navy enters into K with Corliss for machinery.  They later terminate the contract (because the war was over); Corliss proposes that they will deliver incomplete machinery and receive the balance on K.  Navy agrees, but only on condition that it will pay a portion of the balance, and then give Corliss a certificate for amount due subject to further appropriation by Congress


PH: Corliss seeks to collect on certificate, Navy argues that it is not bound.  Corliss filed suit in Court of Claims and won; Navy appeals to SCOTUS


Issue: Congress has since appropriated funds, but Navy would rather use them for something else; does Navy have the power to enter into binding contracts?


Rules: 


the powers given to the government to create contracts that bind other parties also will bind the government (in most cases) 


the gov’t also has the power to terminate contracts when the public interest so requires


Exceptionalism: Gov’t has the power to terminate at its convenience


Congruence: gov’t is still required to abide by its contracts to the extent that it may while keeping the public interest in mind (must pay damages to extent possible, and show extenuating circumstances)





United States v. Tingey: Gov’t is suing Tingey for payment on bond for which Tingey is the surety.  Deblois is a Navy purser and has obtained the surety bond from Tingey …


Issue: did gov’t have the power to enter into contracts in general? Did the gov’t have the power to enter into this particular contract?


Rule: Gov’t has the power to contract both pursuant to a statutory grant, and according to principles of sovereignty (Necessary and Proper Clause)


As with private contracts, the contract must be voluntary


Holding: in this particular case no evidence that the government could enter into this particular kind of contract; the gov’t demurred on this issue


here, it may have actually hurt gov’t that there was a specific statutory grant for a type of contract similar, but not the same, as this contract





Bowsher v. Synar: 


Issue: Can GAO contract independently, or is it subject to legislative control?


Holding: Removal provision gives too much control over CG; Congress can remove CG without approval of President (joint resolution and 2/3 override of veto), but President cannot initiate removal


-Court must determine if the power given to CG is within Congress authority or has been delegated by Art. II to the executive








Ameron v. Army Corps of Engineers: ACE felt that Ameron’s bid was nonresponsive; didn’t award it to Ameron even though they had the lowest bid. Ameron filed complaint with GAO, ACE went ahead and executed the contract with another contractor.


Issue: Is the automatic stay provision constitutional?


Army attacks the ability of CG to shorten or lengthen the stay if they find the allegation frivolous or if they need more time to investigate – violation of separation of powers (because CG is an agent of Congress, yet is executing the law)


Authorizes Congress to interfere in an area expressly delegated to the executive


Rules: Chadha – Congress may properly command the executive to stay its actions and report to Congress before proceeding with a specific executive act


Two-part test: (1) inquire as to the extent to which the legislative Act prevents the Executive from accomplishing its constitutionally assigned function; (2) if the potential for disruption is great, Court must determine whether justified by an overriding need to promote objectives within the scope of constitutional authority of Congress





Holding: GAO has the power to shorten or lengthen the stay


Court applies first part of test, and finds three reasons why interference is minimal – (1) Initial stay is short; (2) Act does not authorize CG to extend stay any longer than necessary to decide bid protest; (3) Act permits executive to override the stay


Court applies second part of test: finds substantial Congressional interests in preventing billions of dollars from being misspent by agencies





Weitzel to Secretary of the Interior: Congress appropriated 105K for a contract, which was terminated after only 71K was paid out.


Issue: Can funds appropriated for a contract which is then terminated be used for another contract in the next fiscal year?


Congress argues that it is the same contract, they are simply changing the party with whom they are contracting (Replacement Contract Exception)


Rule: a contract will be considered binding if it is executed prior to the end of the fiscal period for the appropriation





Issue: Is it appropriate to enter into a contract in one fiscal year which will then be performed in the next fiscal year?


Rule: Yes, as long as an additional requirement is fulfilled – agency must show that there was a need to have the services done within the fiscal year (but for some reason it didn’t happen) (see next case)


Holding: the remaining funds may be used to find a new contractor to complete the unfinished work








To the Secretary of the State (1955): Four contracts executed by American Embassy in Paris at the end of June, but not forwarded for signature until after July 1 (new fiscal year).  No evidence that the contracts were actually accepted before the end of the fiscal year. 


Issue: How should the court determine what date the contract was actually entered into?


Rules: 


in order for contract to be signed in one fiscal year but not performed till the next, there must be a showing that the service or product was actually needed for the fiscal year in which the contract was signed; if not the appropriation must be from the fiscal year in which the services are rendered


Common law contract rules will determine when a contract is executed: offer/acceptance; did government change any terms? If so, then a counteroffer, and contract will not be executed until contractor accepts





To the Secretary of State (1962): State Department has an appropriation for the “remodeling of State building.”  They want to use it to build a pneumatic tube device between WH and State Dept.  The appropriation is not for a particular fiscal year; it may be used until the purpose of the appropriation is complete. 


Issue: how narrowly should the terms of an appropriation be read? 


Rule: 


Conservation of specificity: w/ respect to time, purpose, and amount requirements, if one has no requirements, then generally the others will be read more narrowly.


Courts almost never interpret appropriations issues; basically they just determine the jurisdiction of the GAO, and the GAO will make a determination





Solar Turbines v. United States: 


P entered into K with AF to supply AF’s requirements of power plants and generators for 5 years. AF agreed to purchase all requirements w/in maximum limits from P, and set estimated amounts for purchase for each year.  


Issue: is this a requirements K or a minimum quantities K?


Consideration: cancellation cost ceiling provision – if gov’t orders less than estimated amount, they will still pay 5% of difference


Issues of interpretation: P argues contra proferendum – court disagrees, b/c this doctrine only operates within a zone of reasonableness


Specific language in K indicates that it is a requirements K


Drafted against equitable adjustment (cancellation cost ceiling  provision)


Issue: was it a multi-year contract w/ known requirements?


No Funds Availability or Limitations Clause (which would have been required if M-Y contract, because without it would violate Anti-Deficiency Clause)


If requirements K, no problem, b/c no appropriation = no requirements


Problem: the Cancellation Ceiling Costs provision creates an obligation for gov’t, and would require a Funds Availability Clause


Holding: K is a requirements K. Court rejects the Board’s determination that no money is owed, but also rejects P’s arguments; remands case for further adjudication





Goodyear Tire v. United States: Gov’t signs 5 year lease with Goodyear for space, including a Funds Availability Clause for each fiscal year.  Lease specified that if it was not to be renewed for another fiscal year, premises must be vacated by June 30.  After 3rd year, despite getting appropriation, gov’t did not renew lease, but did not vacate.  Instead, in December, they sought to rewrite the terms to end the 4th year’s lease in December when they wanted to leave. 


Issue: does federal law (Leiter) or state common law (hold-over doctrine) govern?


Rules:


Under Leiter, in order for a lease to be held over a term of years, in addition to the appropriation, the gov’t must make an affirmative act to renew the lease (which they did not do in this case)


Leiter interprets this lease not as a 5-year lease subject to appropriation, but rather a 1-year lease with option to renew each year for a 5 year period


State common law hold-over doctrine states that by holding over and not vacating premises by specified time, the government has agreed to stay through the entire fiscal year, and LL is entitled to a full year of rent


Federal contracts are governed by federal law


Holding: gov’t is not bound for a full year, and LL is not entitled to a full year’s rent





C.H. Leavell v. United States: Leavell and gov’t entered into long-term construction contract, including a clause stating that gov’t will not be held liable for non-payment due to lack of funds.  Gov’t created a 6-month delay on project; Leavell put on standby.  


Standby: putting the contractor on standby obligates them to complete work when gov’t gives them the money; this puts contractor in a position where they can’t really accept another contract from someone else.  P claims an equitable adjustment for added cost, in addition to extension of time for completion of contract.





Issue: does Funds Available clause, which precludes damages for breach of contract when contract is terminated due to lack of appropriation, preclude a claim for equitable adjustment under the Suspension of Work clause, which allows for additional time to complete the project?


Rules: under Suspension of Work clause, contractor is entitled to a warning and extra time


Delay must be the fault of the government


Holding: an equitable adjustment is available under the Suspension of Work clause for an unreasonable suspension even if the cause is the cut-off of appropriated funds


Policy: contractors shouldn’t bear the burden of unreasonable delays caused by the gov’t





G.L. Christian v. United States: gov’t terminates K for convenience.  Christian wants anticipated profits for the contract; gov’t stipulates that Christian might be entitled to expenses already incurred (termination for convenience damages), but not overall anticipated profits. Despite regulations directing gov’t to include a termination for convenience clause in the contract, gov’t failed to do so.  


Issue: Should the court read the clause into the contract, giving the gov’t a “safety net” against drafter error?


Holding: agent does not have the authority to ignore the regulation, therefore the clause will be read into the contract





Gordon Woodroffe v. United States: gov’t employee contracts with P to sell a generator.  When State sells the unit to another party, P sues.  


Issue: does the doctrine of apparent authority apply to the U.S. government?


Doctrine of Apparent Authority: when a principle puts someone in a position where people dealing with him would reasonably think that he or she had authority


Holding: a person who lacks contracting authority on behalf of U.S. does NOT create a binding contract just because they purport to do so (doctrine does not apply)





General Electric Co.: GE contracted (cost-plus) with military for weapons systems.  GE exceeded contract cost by a significant amount due to post-completion testing.  GE failed to follow procedure for exceeding costs, and didn’t give timely written notice that they were going over.  GE sought to recover excess costs, due to inducement by a “contract specialist,” who in fact had no authority to modify the contract.  There were also a number of letters concerning the overrun that were signed by a contracting officer, but the contracting officer for the specific contract denied the claim. 


ASBCA review of Court of Claims ruling


Issue: if all procedure is followed, but the party conducted them does not actually have authority to modify an existing contract, can the government be bound?


Holding: A contracting officer cannot approve a modification if they do not have contracting authority to do so, even if all other procedures are followed.





Clearfield Trust v. United States: Check is issued and funds drawn from Federal Reserve of PA.  The check never reaches its intended recipient, and is endorsed (forged) over to JC Penney’s, who endorses it to Clearfield Trust, who endorses it to Federal Reserve.  Breach of warranty; government wants its money back.  Case is in federal court b/c U.S. is a party. Clearfield Trust argues that there was a delay in the gov’t notifying them that the endorsement was forged, causing prejudice to D (this is a defense under PA state law).





Issue: does state or federal law apply?


Erie would mandate that state law applies because it is substantive law (K law) and no federal law directly applies


Holding: Federal law will always govern questions of federal government contracts


If there is no federal law on point, then federal common law will be applied (contrary to Erie)


There are almost no gaps in federal law; if you forget to put it in, under G.L. Christian, the court will read it in for you





U.S. v. Kimbell Foods: Lien property dispute.





Issue: Does state or federal law apply?





Holding: Federal law applies.  However, here the Court cannot find any applicable federal law, although there are analogous state laws.


Factors for Deciding Whether There Needs to Be Uniform Federal Policy: (i.e. federal government making up a rule vs. applying state law)


Need for uniformity (this would cut in favor of a federal law)


Whether state law would disrupt purpose of federal government’s program


Whether state law would disrupt business transactions


Here, the Court determines that there is already a well-established system of lien priority, and making up a new federal law that would trump state law would create problems





American Pipe and Steel v. Firestone: Suit between contractor and subcontractor.  Defendant was under contract to make a missile for government; Plaintiff subcontracted with D to provide containers for the missile.  D provided P with incorrect plans, which later caused P to redo the containers at some expense.  D paid P for the cost of the changes, but P sued for overhead losses caused by partial work stoppage.





Issue: should federal or state law govern the interpretation of “equitable adjustment”?





Holding: although subcontracts are not technically government contracts, there is still a need for uniformity, so federal law applies.





**Note: Boyle (infra) seems to suggest that federal law will only preempt state law where either “a significant conflict” exists b/w an identifiable “federal policy or interest” and the operation of state law; or the application of state law would “frustrate specific objectives” of federal legislation**





Boyle v. United Tech: Boyle is a Marine helicopter pilot who drowned when he couldn’t escape from his helicopter after crashing into the sea.  His father is suing D for damages under tort law for defective design of one part of the equipment, and defective repair of another.





Issue: Should government contractors be able to use their status as a suit, applying the same immunity granted the government?





Holding: Liability for design defects cannot be imposed, pursuant to state law, where the following factors are met: 


US approved reasonably precise specifications


Equipment conformed to those specifications


If there was a duty to warn, the contractor warned the US about the dangers in the use of the equipment which were known to the contractor but not the US


Court notes that where “litigation is purely between private parties,” federal law does not govern; however, the imposition of liability on gov’t contractors will directly affect gov’t Ks – either contractors will refuse to manufacture designs specified by gov’t, or they will raise their price


Choice of Law Note: that federal law will only preempt state law where either “a significant conflict” exists b/w an identifiable “federal policy or interest” and the operation of state law; or the application of state law would “frustrate specific objectives” of federal legislation





Bailey v. McDonnell Douglas: AF Major Bailey is killed when his jet malfunctions on landing.  His wife sues under Texas law for wrongful death, citing defective design and manufacture.  M-D filed motion for SJ, asserting the government contractor defense from Boyle.  District Court granted for both defective design and defective manufacture.  Appeal is on the second issue, defective manufacture. 





Issue: Does the label attached to the claim (here “manufacturing defect”) preclude in some cases assertion of the Government Contractor Defense?





Holding: the Defense is based on meeting the three criteria.  “Strict adherence to the 3 Boyle conditions will ensure that the defense is limited to appropriate claims”





Richardson v. McKnight: Gov’t contractor defense does not apply to prison guards employed by private firms. 





Alabama v. King & Boozer: State wants to collect sales tax on lumber sold to contractor building army base.  King and Boozer sell lumber, they are the ones being taxed.  Construction contract is cost-plus-fixed-fee; if Boozer is taxed, they will impose burden on the contractor (this would be considered part of the cost of construction, so it gets passed off to government). AND: States can’t tax the United States.





Issue: is it permissible for Alabama to do indirectly what it can’t do directly? (tax US gov’t)


Gov’t’s theory: the contractor is acting as the government’s agent (because the government has so much control over the purchase)





Holding: The court looks at the flow of money, and determines that because the contractor is responsible for paying the lumberyard, the government isn’t the purchaser.  Tax is legal.





Paul v. United States: CA has fixed prices for sale of milk.  They are applying the prices to milk being sold to army bases in CA.  Government is going to have pay more for milk if they have to pay CA prices.





Issue: can states regulate the federal government?


This is an example of the gov’t’s argument in Boozer; given the nature of pricing regulations, by regulating the producers you are necessarily regulating the purchaser 


Under the Armed Services Procurement Act (and now the FAR) the gov’t is required to use competitive bidding which it can’t do under these circumstances


Congress hasn’t explicitly granted immunity from state regulation





Holding: Court grants immunity 


If Congress doesn’t like this holding, they can take away immunity via the legislative process (this is the opposite of their stance in Boozer)





US ex rel. Kelly v. Boeing: Challenge to qui tam provisions of False Claims Act.  Cost reimbursement contract between United States and Boeing.  Kelly was a disgruntled employee for Boeing. Kelly can get a percentage of settlement or award if government wins.  If the government loses, and the case is found to be frivolous, Kelly could be liable for attorney’s fees. (This is to act as a deterrent, but contractors don’t think this is enough of a disincentive, because the case would have to be brought in bad faith).





Issue 1: Does Kelly have standing?


Holding 1: Yes.


Injury-in-fact, causation, redressability:


Technically it is the gov’ts interest


Court finds that FCA assigns gov’ts claims to Kelly through the qui tam provision (you don’t have to call something an assignment to effectuate an assignment)


Gov’t can certainly show standing


Adversary: Kelly’s stake in the money creates incentive


Issue 2: Do qui tam provisions violate separation of powers?


Holding 2: No.


Boeing argues that the provisions either undermine the role of the executive (fragmentation)


Morrison v. Olson is the leading case in fragmentation


Test: Does executive branch still have sufficient control over the matter? Yes:


Executive can still intervene and take over prosecution or end litigation


They further argue that the provisions constitute judicial infringement


No meaningful indication that the requirements of FCA pose a significant barrier to the Exec. Branch’s exercise of prosecutorial authority


Issue 3: Do qui tam provisions violate the Appointments Clause?


Holding 3: No; qui tam relator litigates only a single case, and does not have “primary responsibility” under Buckley for enforcing FCA





Issue 4: Do the provisions violate Due Process?


Holding 4: No


Boeing argues the complete opposite of its standing argument; where standing created incentive to litigate, here they argue it constitutes a deprivation of property


Court just doesn’t buy it; Boeing cites no persuasive authority, they are exaggerating the difference between the parties





US v. Matzkin: Matzkin is lawyer.  Has an informant in the Navy department who is giving him inside information to help his clients get contracts (negotiated procurement; involves several rounds of bidding).  Matzkin was paying Berlin a retainer to get inside information on the bids.  He was also paying bribes to Berlin, because Berlin was sitting on a committee.  To prove bribery you have to show quid pro quo, which is difficult to prove.  Berlin cooperated with gov’t.  Matzkin acquitted of bribery and conversion.  He is convicted of conspiracy.





Issue: Does knowledge of bids constitute intellectual property that can be converted?





Holding: Yes. Bid information is a thing of value to the United States until the K award is announced.








Board of County Commissioners v. Umbehr: Umbehr was trash collector; he had a contract to collect trash for a number of areas.  Contract was renewable with notice.  Umbehr did not like the board.  The Board voted to terminate the contract; according to Umbehr they terminated because they did not like him.  According to the Board, they terminated because he wasn’t doing his job. Case is in federal court under 28 USC §1983 (violation of constitutional rights under the color of state law)





Issue: do gov’t contractors have a right to free speech under the First Amendment?





Holding: Contractors have a right not to be refused a contract just because of their exercise of First Amendment rights


Court specifically says it is limiting its holding to pre-existing contracts; does not state whether this applies to the granting of new contracts


Court doesn’t actually find for Umbehr:


Umbehr’s burden of proof: must show that the termination of his contract was motivated by his speech on a matter of public concern


Board’s defense: if they can show by preponderance of evidence that they would have terminated the contract anyway OR if it can show that its legitimate interests deferentially viewed outweighed the free speech interests at stake








In the matter of Dyneteria: (pre-CICA case)


Food services contract bidding.  Only open to small businesses (“small-business set-aside”).  Invitation for Bids applies for entire time period, not just for individual sub-sections.  First three contractors were found non-responsible based on surveys.  Bid is granted to the third contractor; they get a certification saying that they are responsible (“certificate of competency”).  Fifth bidder (Dyneteria) brings suit.





Broad standing requirements in GAO – you do not need to show “but for” illegalities alleged you would succeed to the contract.


Review: GAO will not second guess determinations of SBA on Competency or designation as a small business











Heyer Products v. US: 5500 low-voltage circuit testers for US Army.  Bids acquired through sealed bidding.  Heyer Products is the company that submitted the lowest bid, but instead K was awarded to 7th lowest bidder.  Heyer Products alleges retaliation for testimony before Senate Committee; they argue that US Army knew in advance who they were going give the contract to, and acted in bad faith.  Heyer seeks anticipated profits from the contract (under Armed Services Procurement Act) and bid preparation costs.





Issue 1: Does Heyer have standing under ASPA?


Holding 1: No.  The ASPA is designed to protect the public interest by requiring the gov’t to engage in competitive procurement to obtain products and services at the best quality for the best cost.  The statute is not designed to protect the bidder.





Issue 2: Is Heyer entitled to bid preparation costs under the theory of breach of implied –in-fact contract?





Holding 2: Yes.  


Implied-in-fact contract: implied condition of the request for bids that each of them would be honestly considered


Gov’t breached that promise because they knew from the beginning to which bidder they were going to award the contract





Steinthal v. Seamans: Steinthal is a contractor who makes parachutes; USAF amends bid request by shortening the time for producing the parachutes.  Original contract was awarded to Steinthal (although they weren’t the low bidder; lowest bidder didn’t meet specifications = Steinthal is low responsive bidder).  They propose to meet 150-day production schedule.  Pioneer is the original bid protester; higher bid, but met the amended production schedule (120-days).  CO suggests that they re-do the bidding process under the amended production schedule.  Steinthal and disappointed bidder protest to CG, who upholds the USAF determination. 





Issue: What standard of review should the District Court give to agency decisions?





Holding: Deferential standard of review for final agency decision (not rulings of people earlier in the process)


Court finds for agency


Steinthal didn’t meet its burden of showing that the agency’s decision was unreasonable





Merriam v. Kunzig: Gov’t is getting a lease for office space.  Merriam is the P; they own an office building, and they are trying to get gov’t to lease office in their building. The bid protester had the prior lease for gov’t.  P seeks to have award set aside and enjoin execution of that lease. DC throws out the case because P fails to meet standing (no genuine controversy in this zone of interest).  According to DC, the body of law that P claims was violated is designed to protect the government/public/etc., NOT bidders.  3rd Circuit CTA rules that DC is wrong, and that the body of law does protect bidders. Law has changed since Heyer Products (Scanwell, Steinthal). 





Issue: What are the standing requirements for bid protesters in District Court?





Holding: Court finds that Merriam did have standing before Dist. Court


A disappointed bidder does have standing in District Court if they meet the following criteria:


Within zone of interest arguably protected


Includes protecting the interests of those responding to gov’ts invitation to do business w/ it


Must show injury in fact


P claims they were hurt by bid preparation costs, and a potentially lucrative relationship w/ government


P’s argument that they do not need to meet these requirements because the GAO hears these claims regularly w/o standing is an invalid argument b/c GAO is not an Art. III court





Coastal Corp. v. US: Gov’t buying storage facilities for petrol reserves; then they decide that they don’t need them anymore, so they cancel after the initial proposal stage, but before the contract was awarded.  No one was awarded the contract.  Coastal Corp. files a claim for the cost of bid preparation with the Contract Board for the DOE.





Issue: do Contract Boards have jurisdiction under the Contract Disputes Act (same theory as Heyer Products – implied contract between government and bidders that gov’t will fairly consider bids)





Holding: Contract Boards do not have bid protest jurisdiction


Court reads the CDA narrowly so that they can withhold jurisdiction but not overrule Heyer


CDA is read to confer jurisdiction on Contract Boards only over contracts for the procurement of property (clearly not an implied contract between gov’t and bidders)





U.S. v. Amdahl: Treasury Department buys a used computer from Freddie Mac based upon a "sole source" award [meaning they did not solicit bids]. Amdahl was not an unsuccessful bidder b/c they did not bid on the contract. P brings suit in the GSBCA claiming that (1) the government had a duty to look for other contractors; (2) payment terms were ahead of delivery (statutory violation).





Issue: what happens when the contract has been performed but the bid protester wins?





Holding: the issue of whether the contract is void/voidable and whether the P should recover damages are performance dispute questions. A bid-protest forum should not hear these issues


In this case, the GAO should issue a stay.


Agency would then give contractor choice of remedies: 


Quantum meruit (value rendered as measured by FMV)


Termination for Convenience (contractors usually choose this)


The rest of the proceeding would be bid-protest: Bid protest forums never decide how much the government must pay the terminated contractor – these are performance dispute issues


Performance disputes must be brought separately in one of the performance dispute forums: 


BCA


CFC: although this court can hear both bid protest and performance disputes, they must do so in separate proceedings





Keystone Coat v. US: K to manufacture clothing for USN.  Government demands payment for scrap material (they provided the cloth to the contractor), and they think that the contractor had left over material. They argue for a while via letters, government finally says that a decision was made July 15. Contractor files appeal, which is thrown out because they didn’t challenge government’s decision within 30 days of the 7/15 decision.  When Keystone later files claim for money owed, gov’t claims an off-set based on the money allegedly due for this K.





Issue: Did the CO’s letter constitute a decision, thereby starting the 30 day clock?





Holding: No, because the CO failed to give the contractor a chance to state its side, no proper decision was ever issued











Penner v. US: Contractor was underpaid; CO’s finding of fact was very different from what actually happened.





Issue: What standard of review should be given to findings of fact by Contracting Officer?





Holding: CO’s findings are subject to arbitrary/capricious standard or so erroneous as to constitute bad faith. (this is not actually the standard ?)





US v. Grumman: Grumman (GAC) filed a claim after gov’t refused to approve many of its cost reimbursable contracts. Initial claim was not certified; a letter followed 2 weeks later from Senior VP and Treasurer 


Grumman – claim filed w/ Navy CO; claim denied


GAC – appeals to BCA; rejects gov’ts jurisdictional challenge, finds for GAC on merits


Gov’t – appeals to Fed. Circuit





Issue 1: Are the regulations in the FAR valid?


Holding 1: FAR regulations are not unreasonable and are in furtherance of congressional objectives, are ambiguous, and must be applied literally


See Chevron analysis – pg. 512





Issue 2: Is compliance with the certification requirement a prerequisite for jurisdiction?


Holding 2: Yes, based on a substantial amount of case law





Overall Holding: Claim was improperly certified (Senior VP did not meet either requirement); CBA lacked jurisdiction


GAC can properly certify the claim and start all over again











Reflectone v. Dalton: Reflectone is seeking an equitable adjustment from the US Navy for a delay which they argue is the fault of the government.  CO finds for government, Reflectone appeals to ASBCA.





BCA dismisses appeal for lack of subject matter jurisdiction, citing Dawco v. US. 


Holding in Dawco: no demand for payment could be a claim unless the amount of the payment had been put in dispute prior to the submission of the demand for payment





Issue: does the second sentence of the FAR regulation add a requirement to the requirements of the first sentence that applies to all submission?





Holding: The first sentence sets out three requirements for a non-routine claim for money:


Written demand


Seeking, as a matter of right


The payment of money in a sum certain


The second sentence does not add another requirement to a non-routine submission





Transamerica v. US: Note – Transamerica isn’t the contractor; they issued the surety bond


Army Corps of Engineers enters into contract to build elementary school.  It turns out that the requirements for building the roof are almost twice as much as they had initially anticipated.  A series of letters are exchanged between the parties.  In the midst of this the contractor goes into default and Transamerica takes over.  Eventually CO gives Transamerica some of the money they are seeking (but not all).


Transamerica files appeal with CFC seeking the rest of the money; government files a motion to dismiss on the basis that: 1. didn’t constitute a claim under Contracts Dispute Act because didn’t seek a “final decision”; and 2. wasn’t properly certified. CFC grants motion, Transamerica appeals to Fed. Circuit.





Issue 1: Are “magic words” necessary to show that a final decision is sought?


Holding 1: The test is objective, but magic words are not needed


Look at facts and circumstances


Would a reasonable person discern the purpose of the claim?





Issue 2: If the contractor is amenable to further negotiations, should this automatically mean that they are not seeking a final decision?


Holding 2: No, although court does not set out a bright-line test


CO should be attempting to reach a decision via negotiation, so it is possible to submit a claim for final decision and still be willing to bargain


However, this could indicate that a final decision is not really sought





US v. Purcell Envelope: Offer and Acceptance


Gov’t sent out invitations for bids through advertisements for a 4-year requirements K for an unknown amount of stamped envelopes. Purcell sends in bid, gov’t investigates to make sure they are financially solvent and decides they are. They send Purcell a formal integrated writing for signature. Purcell signs and returns it, and gets a surety bond; they start moving forward with the contract.  In the meantime, the office of Postmaster General changed hands, who cancels the contract after doing his own investigation and deciding that Purcell is NOT satisfactory. PG puts out new advertisements and enters into an emergency contract with another contractor for the envelopes. Purcell sues for breach of K. 





Issue 1:  Was there a contract in the first place?


Holding 1: There was a K because there was an offer (bid), and an acceptance of the offer (gov’t’s acceptance of bid).





Issue 2: Should new agency personnel have the discretion to not do what the former agency personnel did?


Holding 2: This is too much discretion, and would create instability.


Gordon Woodroff: if the agency person had the power to accept the offer, and did so, then it is binding





Torncello v. US: Consideration


Plaintiff contracted with government for grounds maintenance on army base.  Some services were on a routine basis, and some were on a requirements basis.  One of the requirements basis services was rodent control.  Government only needed gopher control, and was contracting out to someone else to do that.





Procedurally, contractor took claim to contracting officer, and then to ASBCA; ASBCA allowed for constructive termination for convenience, and held that contractor would be entitled only to payment for services already rendered (which, in this case, was nothing).





Issue 1: Was the gov’t’s contract a requirements K or an indeterminate quantity K?


Holding 1: Because there was no minimum quantity specified in the K, the Court interprets the K to be a requirements K in order to preserve consideration.





Issue 2: Did the gov’t terminate for convenience?


Original basis of termination for convenience doctrine: the gov’t wanted the ability to terminate contracts during time of war if the war ended or technology changed


Colonial Metals: the one case where the Court permitted exculpatory termination for convenience (essentially at-will termination; permits the gov’t to terminate even w/out a change in circumstances)


Holding 2: Because a K with this type of escape clause would fail for lack of consideration, and because Colonial Metals was the only case holding that the government could do this, Court refuses to accept this argument





Algonac v. US: Implied-in-Fact Contracts


Contractor enters into K with government, and at some point they enter into supplemental agreement for government to supply contractor with supplies to complete contract. About a month before the completion of the contract, Algonac informs government that there will be excess materials.  Gov’t has Algonac fill out some forms about what to do with the materials.  Algonac keeps telling gov’t (for 10 years) that they have these excess materials.  Finally, KO decides that it is in the best interest of the gov’t to just trash the materials.  As part of the supplemental agreement, Algonac had to care and preserve the materials.  Now Algonac is suing to recover storage costs for the materials.





Issue: Was there an implied-in-fact contract between the parties?


Holding: The government’s behavior to Algonac and its responses to Algonac’s actions w/ respect to storage of the materials implied a contract


If the K was implied-in-law, then the court wouldn’t have jurisdiction and Algonac would have no remedy





Hercules v. US: Implied-in-Fact Contract


Hercules settled with veterans who had been exposed to Agent Orange, and they are seeking indemnification from the government.  (They couldn’t sue government because of Discretionary Function doctrine, and Ferris Doctrine, which doesn’t allow for military personnel to sue for injuries received while serving)


Note: Hercules didn’t assert the government contractor immunity claim because Boyle hadn’t been decided yet





Issue: Did gov’t’s actions create an implied-in-fact contract to indemnify contractor from suits arising from the product?


Contractor’s basis for claim: Gov’t required contractor to produce under authority of Defense Production Act and threat of civil and criminal fines, imposed detailed specifications, had superior knowledge of hazards, and in some ways, seized the contractor’s processing facilities


Holding: No, there was no implied-in-fact K because of the Anti-Deficiency Act


There was no appropriation that covered indemnity; no appropriation, therefore no conduct that could create an implied-in-fact contract





US v. American Renaissance Lines: Statute of Frauds


Request for bids made orally (telephone) and in writing (telegram). Bid is made orally. Contractor repudiates contract before a writing was created; government sues for breach of contract.  Contractor argues that there was no binding contract because there was no writing.





Statute at issue: Supplemental Appropriation Act, 31 U.S.C. §200(a)(1)


No amount shall be recorded as an obligation of the government…unless it is supported by documentary evidence of…a binding agreement in writing





Issue: does this statute protect just the government, or does it protect the contractor as well?


Holding: based on the doctrine of mutuality, the statute must protect the contractor as well


If it only protected the government, then the promise would be illusory, and K would fail for lack of consideration





Competitive negotiation





Sealed bidding





Simplified acquisition procedures





Small business 





Exceptions: 7 major exceptions in (c)





Other: need justification requirement





Yes





Full & Open Competition required? 





Matter of Pacific Sky Supply, Inc.: sole-source award given to Allison Turbine by the AF. Contract covered 5-years and included 294 items that were “bundled.” Technically, this would seem to meet the C(1) exception b/c they appeared to be the only company that could meet all 294 items. However, Pacific Sky sues b/c they claim that the 5-year contract is anticompetitive and excessive & that they could provide at least some of the parts. Bid Protest goes to the GAO (even though there is no real “bidding” b/c it is sole-source award).





Issue: Does the 5-year bundled contract violate full and open competition?


Contract includes a line-item deletion clause which AF claims will permit the gov’t to change the K if a competitive contractor surfaces


CO must show a “reasonable basis” for determining that only one party can provide the products





Holding: Regardless of the line-item deletion clause, bundling was not justified in this case; no legitimate reason was shown by gov’t


Example of a legitimate reason: if the parts could only be found in one place, or if all the parts fit together in a certain way


GAO recommends that AF “reconsider” its needs and awards attorney’s fees to Pacific Sky





Memorex Corporation: government was purchasing disk drives – government uses a competitive technique, but the contractor protests the requirements of the contract. Two requirements: (1) base-line for performance (2) cache requirements. [Note that this case is in the GSBCA – non deferential standard of review]





Holding: The requirements were too specific. 


Gov’t is permitted to make specifications, but they need to be able to justify such specifications if it eliminates many competitors


Cache storage was permissible, because contractors could still bid, but their price would be adjusted accordingly


Base-line performance requirements were mandatory, and were not accompanied by a reasonable justification


Rule: all requirements that prevent contractors from bidding on the K will be held to a higher standard





Computer Network Corporation: contractor protests invitation to bid that they argue is unduly restrictive; they complain about the first invitation, and the agency then reissues the invitation, but doesn’t change anything. They go to bid CO, and then to GAO. Contractor did not actually submit a bid, because they did not like the specifications of the invitation (they thought that if they had submitted a bid, it would have been unacceptable under the current specifications). The bid has been awarded to another contractor. 





Four Challenges to Specifications: 


IBM 370 requirement and software requirement: 


Holding: gov’t is permitted to use a brand-name as a benchmark, but must specify what dimensions it is seeking so that it can accept that named product or an equivalent


Operating System: Agency wants to be able to run the software they have with the people they have


Holding: unduly restrictive; gov’t has ruled out the possibility that another contractor could provide an operating system that could accommodate the agency’s needs


Computer operator (reset capability)


Court doesn’t really hold anything…they will make them do it over again though since they are making them do the whole thing over





Refining Associates v. US: the contractor alleges that the government owes them money; government argues that the contractor defaulted and owes them money. Alleged default: labor dispute, so they can’t complete the contract. Contractor had submitted bid, bid had been opened. Bids were supposed to remain open for 15 days: within the 15 day period (so, before gov’t accepted offer), contractor withdrew offer for 4 of the items. Government says that they are granting the award, and doesn’t recognize a legal revocation.





Holding: By regulation (then ASPR, today FAR), after bids are opened contractor is bound by its offer


If a contractor can demonstrate that a mistake was made, then it can withdraw its bid (but mistake has to be arithmetic, etc., and there are strong rules about burden of proof)


This is exceptionalism: under normal contract law, an offer can be revoked prior to acceptance unless there is an option contract





Prestex v. US: Gov’t is procuring cloth for army uniforms. Contractors bid. Gov’t starts the process over again, because they don’t like any of the bids. This time, Prestex attaches a sample of cloth to their bid, which looks identical to the type noted in the invitation (aside from width), but actually isn’t. Government argues that either they made a contract according to their specifications, or, alternatively, that there was no contract at all.  Prestex argues that there was a contract, according to Prestex’s specifications, in which case they want the difference between original price and resale price, or alternatively, if no contract, they want reliance damages.





Holding: The offer that is entertained must meet the specifications of the invitation


Test: if the contractor’s exception to the specification was at such variance with the advertised proposals as to nullify them


This would be unfair and noncompetitive


The process must be done over again


This only applies in sealed bidding; in competitive negotiations there is an opportunity to discuss and alter offers





Essex Electro: Bid protest before Comptroller General. Government is buying generator stuff; they think that it should be a competitive negotiation. Essex thinks that they should have applied sealed bidding.





Holding: 


First basis for protest: the basis for award is price and price-related factors, so sealed bidding should be used


CG finds that the Army also seeks technical proposals containing specific data, so competitive negotiation is appropriate


Second basis for protest: The preaward survey (used as part of responsibility determination) should be used as a substitute for negotiations


The preaward survey does not serve the same purpose as competitive negotiation


Preaward survery focuses on firm’s ability to perform as required and involves matters like financial resources, experience, facilities, and performance record


Negotiation process focuses on developing, through discussions if necessary, the contractual terms themselves, such as a promised method of production, etc








Racal Corporations: Competitive negotiation for gas canisters; Racal argues they should have used sealed bidding since all 4 criteria were met. Government tries to argue that even if they had done it the other way, it was not injurious and the contract would still have been awarded to the same party.





Issue: what is the standard for showing injury for failing to use sealed bidding?





Holding: Standard is very low; basically if a contractor says it would have bid differently, that is enough


This is essentially a policy decision by GAO
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SAFE Export Corp.: SAFE had the lowest bid for a K. Because the contracting agency had no experience working w/ SAFE, CO contacted another agency w/ prior experience and asked for their recommendation as to responsibility.  This agency gives SAFE a mixed review, and the present CO deemed them nonresponsible.  





Issue: What standard of review should CG apply to responsibility determinations by CO’s?


Holding: Deferential standard as to both bottom-line judgment and sources consulted by agency


What sources should be consulted is up to the agency, but will differ depending on the agency’s experience w/ contractor and the size of the contract – here the amount was small, so no problem


Fact that there may be good experiences mixed with bad experiences does not mean that a nonresponsible determination is invalid





J.R. Youngdale: (Small Business Set-Aside) P is the lowest bidder, but they are deemed nonresponsible.  P goes to SBA for a Certificate of Competency (COC).  SBA informs agency that they do not have time to do a thorough investigation, and award the COC.  Agency wants to appeal the SBA’s issuance of COC, but instead of waiting, they just go ahead and award the K to the next lowest bidder. 





Holding: Agencies have the option of appealing SBA issuance of COC’s, but do not have the authority to disregard a COC decision because the agency disagrees. 


Only if the SBA takes no action w/in 15 days can the agency go ahead and issue the K to another contractor.





Old Dominion: Old Dominion was the low bidder on a milk contract, but was deemed nonresponsible because it “lacked integrity.” At the same time as this was happening, OD bid on a 2nd contract, in which it was also the lowest bidder. However, based on an audit performed for the first IFB, it was denied the second K. This whole time, OD was never told that it was nonresponsible.





Issue 1: Old Dominion challenges on the basis that it was responsible/had “integrity” for the Ks


Holding 1: Court will apply deferential (bad faith) standard for issues of fact on responsibility





Issue 2: Were Old Dominion’s DP liberty rights violated by not being warned/informed why it was being denied K?


Holding 2: Yes. Where the gov’t effectively bars a contractor from virtually all gov’t work due to charges that it lacked honesty or integrity (semi-de facto debarment), DP requires that contractor be given notice and opportunity to respond to the charges against it


Stigma-Plus – economic loss + stigmatization





Dept. of Agriculture’s Use of Master Agreement: The Department of Ag wanted to hire a contractor to handle all of its projects estimated under $100,000 in the DC area. To do so, the DoA created a Master Agreement to narrow down the 127 firms that responded to the RFP based upon 8 factors in the agreement. The Master Agreement was basically a prequalification of contractors – court asks if this “unduly” restricts competition b/c the DOA wanted to create the Master Agreement one time and use it for all of its procurement needs in the future.





Holding: this is impermissible


Compares the Master Agreement to Qualified Products/Manufacturer Lists


QPL/QML are frequently used by agencies and are generally permissible


Under QPL/QML, manufacturers are not disqualified from bidding if they are not on list


MA does bar manufacturers from bidding if they are not on list


Administrative burden is the only reason for employing MA


If it was backed up w/ important agency interests, could potentially be ok (Pacific Sky)





Urban Data Systems: SBA is given the power to enter into contracts with GSA; GSA contracts with SBA for whatever they need, who will then turn around and subcontract out the work to an approved small business contractor.  SBA subcontracts w/ Urban.  Terms of K include price proposal plus a percentage of unit cost in profit.  Urban files a claim w/ CO for payment; CO disagrees on amount owed. Appealed to GSBCA.





Holding: Although Urban’s calculations were correct, the K’s are void for violating cost-plus percentage of cost prohibition





Bowsher v. Merck: Defense and Veterans Affairs enter into 4 separate Ks with Merck for pharmaceuticals.  Ks are based on catalogue price (fixed price, but not sealed bidding). GAO wishes to exercise its audit authority and see all records. 





Issue: When auditing a fixed-price K, what records does GAO have access to?





Holding: They have access to some records (direct manufacturing cost data), but are restricted from those having to do w/ R&D and marketing/distribution


Congressional intent was not to give GAO ability to go on “snooping expeditions”


If this was a cost-reimbursement K, no issue; GAO would have access to everything


Note: Congress essentially ratified this holding by rewriting the statute after this decision





Chamber of Commerce v. Reich: Executive Order issued by Clinton preventing agencies from hiring contractors (debarment) that hired permanent striker replacements (even though this was legal under the NLRA). The court assumed, without requiring, that the government would have had the authority to prevent contractors from hiring permanent striker replacements, BUT FOR the NLRA.





Holding: The Executive Order is regulatory in nature and is pre-empted by the NLRA which guarantees the right to hire permanent replacements. 


Court indicates that absent the pre-emption by federal labor law in this case, collateral policies like wage/price controls and affirmative action reqs may turn on whether they could reasonably be serving the agency’s economic interests








US v. Wegematic: FED contracted w/ Wegematic to supply a computer. In IFB, FED emphasized that early delivery was crucial.  Wegematic basically promised a computer that they hadn’t invented yet, and kept postponing delivery. Eventually, they requested cancellation of K w/o damages.  FED purchased a different computer from IBM; filed suit for liquidated damages, excess cost of procuring a different computer, and damages for preparatory system that was useless w/ IBM computer. 





Issue: there are no federal cases on point (gap); what law should govern K interpretation?


Point of interpretation is assumption of risk: who assumed risk for the technology never being developed?


Holding: Court borrows UCC on assumption of risk; finds for gov’t


If they required gov’t to assume risk, then federal contractors would have an incentive to use the K as a development program, w/o actually knowing if it will be successful





Fruehauf Corp. v. US: plaintiff is delayed in performing because another contractor messed up in completing the building.





Holding: Although the delay is primarily the fault of the other contractor, Court holds that gov’t is partially to blame because they could have terminated the K with the other contractor


Indicates an expansion of the compensable delay doctrine into an area where delay is actually the fault of 3rd party


Awards EA under the Suspension of Work Clause in K


Treats it as a constructive suspension; relief is the same as if it were an actual suspension


Included in EA are losses not only for initial delay period, but also from acceleration





Hoel-Steffen v. US: Contractor contracts w/ agency to work on St. Louis Arch. There are space problems preventing more than one contractor in the Arch at once. CO never issues a formal suspension to contractor, but the practical result is that there is a delay.  CBA denies contractor’s claim saying they didn’t give proper notice.





Holding: finds for contractor, outlining two separate notice requirements: 


Notice to ensure that gov’t knows what is going on (contemporaneous)


No magic words, gov’t just needs to be aware so they can fix the problem


You can only get costs for the 20 days prior to this notice


Not required in the case of an express suspension (b/c obv. gov’t knows about it)


Must be in writing, but does not need to specifically reference delay clause


After termination of work, 20 days to submit notice in writing to CO (basically a bill)





W.H. Armstrong v. US: Contractor was contracting to build officers’ quarters. Government was to furnish the bricks, contractor to supply everything else. Government showed the contractor the bricks they were supposed to use, and contractor submitted a bid based on those bricks. After about a month, the government told them to stop using those bricks and to use some other bricks that were crappier and would incur more cost to the contractor. The entire decision to change the type of bricks was oral. Contractor gave oral notice to gov’t that change would cost more.  After completion, government refuses to pay.





Holding: where there is an oral change order and the contractor has completed performance w/ respect to that oral change order, gov’t is bound





W.H. Edwards v. US: Contractor enters into K w/ government.  Contractor reads the K to say that boilers will be in operation during the winter, but gov’t doesn’t read it this way.  Contractor tries to work out a deal and then tries to negotiate a new K (neither works).  Gov’t insists that contractor do the work their way.  Contractor performs, and then claims equitable adjustment. 





Holding: When gov’t insists on an erroneous interpretation of a K, they are creating a de facto change to the K.  Contractor must perform according to gov’t specifications, but the constructive change will entitle them to an EA.





Torncello v. US: Consideration


Plaintiff contracted with government for grounds maintenance on army base.  Some services were on a routine basis, and some were on a requirements basis.  One of the requirements basis services was rodent control.  Government only needed gopher control, and was contracting out to someone else to do that.





Procedurally, contractor took claim to contracting officer, and then to ASBCA; ASBCA allowed for constructive termination for convenience, and held that contractor would be entitled only to payment for services already rendered (which, in this case, was nothing).





Issue 1: Was the gov’t’s contract a requirements K or an indeterminate quantity K?


Holding 1: Because there was no minimum quantity specified in the K, the Court interprets the K to be a requirements K in order to preserve consideration.





Issue 2: Did the gov’t terminate for convenience?


Original basis of termination for convenience doctrine: the gov’t wanted the ability to terminate contracts during time of war if the war ended or technology changed


Colonial Metals: the one case where the Court permitted exculpatory termination for convenience (essentially at-will termination; permits the gov’t to terminate even w/out a change in circumstances)


Holding 2: Because a K with this type of escape clause would fail for lack of consideration, and because Colonial Metals was the only case holding that the government could do this, Court refuses to accept this argument; requires changed circumstances for TFC





Krygoski v. US: AF had contract for asbestos removal; realized that the scope of the work was actually must larger than original contract.





Holding: basic test for whether TFC is permitted is bad faith


This is a narrow interpretation of Torncello; basically holds that Torncello’s requirement of changed circumstances is limited to the circumstances of that case





Did gov’t intend from the outset not to honor K?


(Torncello question)





YES: Are there now changed circumstances that would give gov’t a good reason to terminate K?





YES: VALID TFC





NO: INVALID TFC





NO: Did gov’t terminate in bad faith?


(Krygoski test)





YES: INVALID TFC





NO: VALID TFC





McQuagge v. US: Contractor contracted w/ gov’t to build runways. Runways didn’t meet specifications, but gov’t accepted and paid for them, and didn’t complain until later.





Holding: Final acceptance is binding on gov’t absent fraud on the part of the contractor





Arrow Lacquer: Contractor contracts w/ gov’t for paint according to very specific color specifications. Contractor gets it wrong, but when CO tells them that it is the wrong color, they basically refuse to change it. Another gov’t official tells them he thinks its ok.





Holding: Gov’t can require strict compliance on K performance. 


There is no material breach requirement; court will not second guess gov’t on this


This would also be unfair to other contractors; contractor cut corners to get lower bid


Be careful that gov’t official has authority to allow contractor to deviate in a way that would constitute constructive change if gov’t permitted it





DeVito v. US: contractor was delayed for a variety of factors out of its control, but there were some other reasons that the CO did not consider excusable delay. CO never indicated to them that it was terminating them for default, and they kept performing. 





Holding: if gov’t action arguably waives the deadline, then gov’t would need to give a cure notice


Burden is on contractor to show that it relied on the perception that gov’t wasn’t terminating them for default


Judicial inclination to narrow range of circumstances in which you don’t have to give a cure notice





Horowitz v. US: gov’t sold surplus silk and promised that it would send the silk to them by rail within 3 days. However, another entity of the gov’t prohibited this type of rail shipment.





Holding: When a public and general act has the incidental effect of breach of contract, it is not a breach


Court says gov’t is not liable


Interprets K to read: gov’t will ship in 3 days, unless some other scheme of law gets in the way


If gov’t had only banned gov’t shipments of silk, then this wouldn’t have been a public and general act; gov’t would have been liable





US v. Winstar: US breached contract that arose from the Savings and Loan solvency crisis of the 1980s and the Congressional action that addressed it. Winstar claims that federal bank regulatory agencies had promised that they would receive favorable regulatory accounting treatment; however later legislation changed the rules and imposed high risks on the banks.


This is a banking regulatory K: there were no comparable private Ks, which makes it harder to show that there was a “public and general” purpose to the K





Issue: Do either the Unmistakability Doctrine or the SAD apply here?


Holding: (extremely fractured decision)


Unmistakability Doctrine doesn’t apply; applies mostly to Ks that deal w/ an exercise of sovereign power, and may not apply at all if it is merely a K to compensate the contractor in the event of a policy change (narrow view)


SAD doesn’t apply whenever a significant consequence of gov’t action is to free the gov’t from its own contractual undertakings – agrees w/ more common interpretation of “public and general” provision


Compare SAD to Impossibility Defense: SAD can only be applied if gov’t didn’t cause the impossibility


This is a default rule, can be contracted around


Scalia’s Concurrence (in judgment): 


Unmistakability Doctrine applies to all gov’t Ks: gov’t doesn’t normally bind itself to a particular regulatory position (although it can if it wants to, like in this case)








Mobil Oil Case: Mobil has a lease to the oil fields off of NC, but an environmental regulation later prevented it from capitalizing on its land. In the process of applying for the land their application was delayed. Mobil claims this is a breach, but they only argue for the restitution from their investment. 





Holding: Gov’t broke its promises by repudiating the K w/ Mobil


No SAD: Outer Banks Environment Protection Act only applied to gov’t Ks


No Unmistakability: didn’t reserve the right to impose this type of regulation; makes it clear that they contracted away the authority to impose new regs w/o a breach of K





US Trust Co. v. New Jersey: NJ and NY made a statutory covenant to create the PATH system in 1962. The covenant was incorporated into the bonds owned by US Trust. The covenant limited the ability of the Port Authority to subsidize rail transport from the revenues/reserves contributed by private banks. Trust didn’t want them lose more money b/c they wanted the gov’t to be able to pay back the bond holders. When the PATH system started running a deficit, States repeal covenant and Trust sues.





Issue: Did NJ violate the Contracts Clause by impairing the contractual obligations?


Holding: Statutory repeal of the covenant violates the Contracts Clause


Court’s Analysis: 


Starting point: Private Contracts – modifications, by the state, of private Ks must serve a “legitimate public purpose” under the Commerce Clause/Police Powers Doctrine (fairly lax standard)


Must be legitimate social/economic purpose


Courts generally defer to legislatures on this


Gov’t Ks: 


Does a gov’t K give away State’s reserved powers?


Here, no. Gov’t has the authority to bind future gov’ts to debts (it is in the State’s interest to build investors’ confidence)


If the promises were binding, the State still has some authority to modify its contractual obligations:


Are the modifications “reasonable and necessary” to serve a public purpose?


Were there less restrictive alternatives for the State to achieve the same goals?


Were the circumstances that led to the modification foreseeable?





Williams v. US: Williams entered into a written agreement to seal coat the road on an Army Base with a Major Russell. Major Russell assured Williams that he had authority to enter into Ks for the gov’t (although he did not), and Williams proceeded w/ work.  Every day the actual CO drove past where Williams was seal coating, and didn’t say anything.  When Williams was finished, gov’t refused to pay saying that it had not given authority for the K.





Holding: Because it was clear that the CO knew what was going on and did nothing to stop it, he gave his tacit consent to the K, and bound the gov’t to pay.


K implied-in-fact


This is an example of congruence





Office of Personnel Management v. Richmond: A person receiving Disability Benefits was told by someone at OPM that he would continue to receive benefits as long as his income stayed under a certain level over a 2-year period.  It turned out that in fact the period was 1 year, and as a result he lost his benefits.  He sued to estop the gov’t from finding him ineligible b/c he had relied on what the gov’t official told him.





Holding: Because gov’t cannot contract in violation of the Appropriations Clause, the gov’t cannot be bound to a K by the doctrine of equitable estoppel. 


SCOTUS still won’t go so far as concretely saying the doctrine can NEVER be applied to gov’t, but it keeps seeming harder to find a case where it would be permitted





Shoals v. US: USN is buying shipping and storage containers.  They engage in sealed bidding, but then want to amend the number of containers that they want to buy (and they do so).  They were going to award the bid to the contractor with the most advantageous bid…considering only price and price related factors.  Navy then increases the number. 


Problem: they followed the original solicitation, and they promised to provide the original amount at a certain amount. When alerted to the amendment, Shoals said that they would provide the larger number at a lower amount. This essentially gave Shoals two bites at the apple. 


GAO rules for protesting bidder (Bertolini), and recommends that Navy go ahead with the K with them


Shoals protests to Dist. Court, who finds for Shoals and directs Navy to give Shoals the K


Navy appeals; Fed. Circuit reverses Dist. Court


Holding: applying Chevron, Dist. Court should have afforded more deference to GAO’s determination
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