Government Contracts

I. Introduction

A. Government contracts is the largest share of discretionary spending by federal government

B. Two important considerations:

1. Using government employees vs. using government contractors to deliver goods and services

2. Government contractors are subject to special rules and regulations because of their status

C. Statutes and Regulations on Procurement:

1. Armed Services Procurement Act (ASPA) – 10 U.S.C. § 2301
a. Covers DoD, Army, Navy, Air Force, Coast Guard and NASA

b. Regulations procurements by an agency “for its use or otherwise” – this is designed to close loopholes where one agency would get another agency to buy for the first agency to avoid procurement regulations

c. Applies to all property, other than land, and all services

d. For which payment is to be made from appropriated funds – the sole exception is military stores
2. Federal Property and Administrative Services Act (FPASA) – 41 U.S.C. §251
a. Civilian counterpart to ASPA

b. Only governs executive agencies (excludes GAO, LOC)

c. 41 U.S.C. §§5, 8: even if you are exempt from FPASA, you are still subject these older procurement statutes

d. Motor Coach Industries v. Dole (4th Cir. 1984):  
i. MCI (disappointed bidder) claims that FAA didn’t invite enough competition, in violation of federal procurement law; FAA argues that the Trust is private, and therefore is not subject to federal procurement law
ii. Rule: An agency subject to federal procurement guidelines cannot avoid the guidelines by creating a trust to execute procurement, as the character of the trust is still public.
iii. Factors considered to determine whether an entity is public or private:

· Who controls the money

· Purpose of the trust

· Character of agency spearheading trusts creation (public or private)

· Who benefits from the trust

· Who administers the trust

· Method by which trust is funded

iv. *Basic Takeaway Point ( you control the money and still control the decisions about its spending, it is still federal money.  A decision otherwise would open the floodgates for abuse.
3. Same process of procurement applies to ALL federal agencies; the basic process began with military procurement

4. Federal Acquisition Regulations (FAR)

a. Superimposed on both ASPA and FPASA

b. Applies to procurement of the following by executive agencies:

i. Property other than real property (other than land)

ii. Services, including R&D

iii. Construction, alteration, repair, or maintenance of real property

5. CICA – Competition in Contracting Act

6. APA
7. Tucker Act (28 U.S.C. § 1491)

a. Waives sovereign immunity of US w/ respect to claims against gov’t based on K

b. Also governs jurisdiction of Court of Federal Claims

8. Truth in Negotiations Act

9. Contracts Disputes Act
D. Desiderata - Key Principles of gov’t contracts (from most traditional to more current emphasis)

1. Transparency

2. Integrity (most important in Germany, EU)

3. Competition (most important in US)

4. Uniformity

5. Risk Avoidance

6. Wealth Distribution

7. Best Value

8. Efficiency (administrative)

9. Customer Satisfaction
II. Basic Legal Considerations Concerning Contracting with Governmental Entities

A. Overview: Transactions and Agencies Covered by Federal Procurement Law; Exceptions; Formation Disputes and Performance Procedures

1. Two types of procurement disputes:

a. Bid protest/award dispute

i. Types

· Procedural – wrong bid process was used

· Substantive – wrong party was awarded bid

ii. 3-party dispute: gov’t, winning bidder, and losing bidder

· General Accounting Office (GAO)

· Court of Federal Claims (CoFC)
b. Performance Disputes

i. BCA and CoFC

ii. Governed by the Contracts Disputes Act of 1978 (CDA) which provides a choice of forum. 

iii. CDA does not apply to procurement of real property, including acquiring a lease, as opposed to entering a lease, which is covered.  (See Forman v. U.S.)

iv. Forman v. U.S. (Fed Cir. 1985) 

· RULE: The CDA includes entering into leases as it involves procurement of property other than real property.  In contrast, the acquisition/assignment of a lease is the procurement of real property, and in that case the CDA would not apply.

· Schwartz says that pure leases should not be covered by the CDA, but this K was for lease and construction combined, so CDA should have applied.  

· This case illustrates exceptionalism:

· Π argued that doctrine of contra proferentum should be applied (construe ambiguous K against drafter).  Court declines to apply this, which is typical.  Gov’t almost always escapes this argument. 

· Federal law controls interpretation of federal government contract; however, federal courts may apply state laws to the merits of the case if there is a gap in federal law
v. Where to bring a performance dispute claim:

· CO → Agency’s BCA → Fed. Cir. → USSC

· CO → CoFC → Fed. Cir. → USSC

Private Attorney General theory: individuals can bring claims, where public policy indicates that no one else will (allows standing where otherwise it might not exist)

2. Remedies:

a. Bid protest disputes usually allow for injunctive relief to allow loser a “do-over”

b. Damages are rarely a remedy in an award dispute case

3. Rule: Andrus, stands for the proposition that courts are reluctant to grant exemptions to specific government agencies from government procurement law; exemptions will be read very narrowly

Note on Coalition Provisional Authority: not entirely clear what the status of CPA is w/ respect to procurement regulations; Custer Battles: district court ruled that CPA was NOT an agency of the US for the purposes of that case (deals with False Claims Act); still not sure that the same test would apply under FPASA or FAR
Contra Proferendum: interpret ambiguous terms against the author of the contract

Restraints on Alienation: will be narrowly interpreted for policy reasons (this trumps contra proferendum)

Note on Construction K’s: contracts that deal with construction are definitely w/in the Contracts Dispute Act

4. Congruence and Exceptionalism:

a. Congruence: aspects where gov’t Ks law follows the rules of private contracts law

i. Offer and acceptance

ii. Authority

iii. Consideration

b. Exceptionalism: gov’t Ks follows its own rules – gov’t gets a better deal than would a private individual

i. Tends to apply in Forman type cases (contract performance)

ii. Theory: gov’t is sovereign, has special immunities, powers, exceptions

iii. Examples: Termination for Convenience Doctrine (Corliss); Applying federal law instead of state law

c. Reverse Exceptionalism: 

i. Typically applies in contract formation cases

ii. Where government has extra duties than would a private individual

· Requirement to do competitive bidding and advertising

· Being able to sue gov’t for non-competitive biddings

iii. Creates extra rights for contractors/bidders

B. The Power to Contract

1. The A-76 Contracting Process:  when should the government do something itself, and when should it contract out to the private sector?

a. Typically common to contract out for goods, not as clear with services

b. Creates a procedure by which to determine when to contract out

c. There are protest options available, but not balanced: 

i. If gov’t decides to keep the contract in-house, contractor can protest

ii. If gov’t decides to contract out, gov’t employees cannot bring protest

2. The gov’t has the authority to enter into voluntary (Tingey) procurement Ks, to terminate those Ks for convenience, and to enter settlement Ks.

a. United States v. Tingey  

i. RULE: Court held that the US, as a sovereign, has the power to enter into voluntary Ks, even though the Constitution doesn’t explicitly authorize that power.

· Necessary & Proper Clause ( power to contract is a reasonable way to carry out enumerated powers.

ii. Authority to contract is limited by the standards placed on by the authorization of Congress through an appropriation.
b. United States v. Corliss Steam-Engine Corp. (1875): US Navy enters into K with Corliss for machinery.  They later terminate the contract (because the war was over); Corliss proposes that they will deliver incomplete machinery and receive the balance on K.  Navy agrees, but only on condition that it will pay a portion of the balance, and then give Corliss a certificate for amount due subject to further appropriation by Congress 

i. RULE: Government had authority to enter into procurement K and settlement agreement, and is therefore liable for failure to pay settlement amount.

ii. The agreement made today would be called a termination settlement proposal (TSP) (T4C)

iii. Powers given to the government to create contracts that bind other parties also will bind the government (in most cases)  (congruence)
iv. Gov’t also has the power to terminate contracts when the public interest so requires (exceptionalism)

C. Appropriations and the Anti-Deficiency Act

1. Comptroller General

a. General Info

i. Statute empowers Pres to appoint from a list of 3 recommended by Speaker of House and Pro Temp of Senate

ii. Removal:

· Impeachment

· Joint resolution of Congress for one of a list of enumerated reasons (passed by both Houses and submitted for signature/veto)

iii. CG only has the power to make a recommendation, cannot bind Executive because CG is under control of legislature (See Bowsher v. Synar)

iv. Congress still has substantial power over the process

· FOIA

· Available to bid protesters who can bring actions

· Agencies need Congress to appropriate funds, so they don’t want to anger them in anticipation of the following year’s appropriations cycle
b. Competition in Contracting Act (CICA) – (1984)

i. Formally codified recommendation structure discussed in Ameron. It also gave GAO formal bid protest authority.

· Ameron v. Army Corps of Engineers (3rd Cir. 1986): ACE felt that Ameron’s bid was nonresponsive; didn’t award it to Ameron even though they had the lowest bid. Ameron filed complaint with GAO, ACE went ahead and executed the contract with another contractor.

· Rules: (Chadha) – automatic stay provision is constitutional

· Congress may properly command the executive to stay its actions and report to Congress before proceeding with a specific executive act

· Two-part test: 

· Inquire as to the extent to which the legislative Act prevents the Executive from accomplishing its constitutionally assigned function; 

· If the potential for disruption is great, Court must determine whether justified by an overriding need to promote objectives within the scope of constitutional authority of Congress

ii. CICA gives the CG the power to issue recommendations to procuring agencies brought by disappointed bidders. Until final decision is rendered. 

iii. CICA does allow:

· Automatic Stay Provisions for bid protests

· Period of stay can be lengthened or shortened (investigation complete or claim frivolous) by GAO as needed

· If GAO decides to extend the stay, agency need not always obey that extension.
· CG can provide recommendations

· Executive can ignore GAO’s recommendations, including recommendation of payment of attorney’s fees

· BUT, agency’s failure to comply is reported to Congress.

· Formally, GAO can only recommend, but practically it can compel remedy. 
2. Fiscal Law
a. Appropriations Clause of Constitution (Art I, § 9, cl. 7)

i. Money can’t be drawn from the treasury unless appropriations are available.

b. Anti-Deficiency Act – 31 U.S.C. § 1341

i. Forbids gov’t from entering Ks for which there isn’t an appropriation already existing.

c. Funds Availability Clause
i. Govt will pay to the extent that funds are available. Makes payments conditional preventing violation of the Appropriations Clause and preventing violation of the Anti-Deficiency Act.

3. Appropriations

a. Appropriation must be available in: TIME, PURPOSE, AMOUNT. RESTRICTIONS  (typical limiting agents)

b. Time

i. Supplemental Appropriations Act of 1955, § 1311

· Says $ must be spent within the time for which it was available.

· Acting CG Weitzel to Sec of Interior (CG 1954)

· Carves out exception for cases where K is a replacement K.

ii. Bona Fide Needs Rule
· General rule – To legally obligate a fiscal year appropriation, the supplies/services are required to serve a bona fide need in the fiscal year in which the need arises.

· Rule is designed to prevent agencies from entering into service K to be performed in a later fiscal year.

· Appropriations cannot be expended upon the anticipation for future liability unless there is concrete support for the expenditure.

· To the Secretary of State (Comp Gen 1955):  Expense can’t be an obligation of any given year unless there is a binding agreement made during that year. Also, it is not permitted to budget appropriated but unexpended monies for speculative taxes.

· In order for contract to be signed in one fiscal year but not performed till the next, there must be a showing that the service or product was actually needed for the fiscal year in which the contract was signed; if not the appropriation must be from the fiscal year in which the services are rendered

· Common law contract rules will determine when a contract is executed: offer/acceptance; did government change any terms? If so, then a counteroffer, and contract will not be executed until contractor accepts.

· If a bid is made before the end of the fiscal year, and those bids are signed, they are ONLY considered valid Ks if:

· Bid made in writing.

· Acceptance of bid is communicated in same method by which it was made/offered (Mailbox rule; must be in mail before end of the year)

· Bid accepted without qualification (else would be counter-offer).

iii. Replacement K Doctrine

· Funds appropriated in a given year can be expended in a subsequent year if the following requirements are met:

· (1) Original K entered into during the FY in question (i.e. simply renew)

· (2) A need for the work/supplies/services existed at time K was entered into  (can’t be for like window washing next 25 years)

· (3) This need continued to exist up to the time of the replacement K.

c. Purpose

i. PURPOSE statute (31 U.S.C. § 1301) – Can only spend $ for purpose for which it was appropriated.

· To the Sec of State (CG 1962):  CG won’t allow use of appropriations for remodeling of the State Dept to create tube delivery system between the White House and State Dept.  

· GAO is more restrictive about the “no year” appropriation.  When Congress writes a blank check as to TIME, they should be more strict with regard to PURPOSE.

· Executive awards contracts and Legislature (Congress) pays for it

· Authorization means nothing without appropriation. 

d. Amount

i. Gov’t can’t promise more money than has been appropriated for any specific purpose.

4. Anti-Deficiency Act (31 U.S.C. § 1341)

a. Forbids gov’t from entering Ks for which there isn’t an appropriation already existing.

b. Knowing/willful violations by CO are subject to criminal penalties

i. Bonds: performance and payment bonds are favored in developing nations to insure that the CO isn’t being corrupted.
c. Doesn’t restrict agencies from contracting, but creates a defense if government breaches an obligation to pay money for which there are no appropriated funds

5. Funds Availability Clause

a. Purposes

i. Allows government to make multi-year Ks if funds not currently available

ii. Prevents government from going into breach if funds not appropriated
b. Required Instances

i. Multiple year Ks for known amounts require funds availability clauses

ii. NOT required for Requirements Ks.  

· Solar Turbines Int’l v. United States (1983)

· P entered into K with AF to supply AF’s requirements of power plants and generators for 5 years. AF agreed to purchase all requirements w/in maximum limits from P, and set estimated amounts for purchase for each year

· Requirements K or a Minimum Quantities K?

· Cancellation cost ceiling provision 

· If gov’t orders less than estimated amount, they will still pay 5% of difference

· P argues contra proferendum

· P’s interpretation must be within a “zone of reasonableness” and have been relied upon by P during course of bidding

· Specific language in K indicates that it is a requirements K

· Drafted against equitable adjustment (cancellation cost ceiling  provision)

· Multi-year contract w/ known requirements?

· No Funds Availability or Limitations Clause 

· If Requirements K, no problem, b/c no appropriation = no requirements
· Problem: the Cancellation Ceiling Costs provision creates an obligation for gov’t, and would require a Funds Availability Clause
· Holding: K is a requirements K. Court rejects the Board’s determination that no money is owed, but also rejects P’s arguments; remands case for further adjudication
c. Leases

i. Funds availability clause for the “out years” does not bind the gov’t by appropriations alone.

· Goodyear Tire & Rubber v. United States (1928) - Gov’t signs 5 year lease with Goodyear for space, including a Funds Availability Clause for each fiscal year.  Lease specified that if it was not to be renewed for another fiscal year, premises must be vacated by June 30.  After 3rd year, despite getting appropriation, gov’t did not renew lease, but did not vacate.  Instead, in December, they sought to rewrite the terms to end the 4th year’s lease in December when they wanted to leave

· Issue: does federal law (Leiter) or state common law (hold-over doctrine) govern?

· Rules:

· Under Leiter, in order for a lease to be held over a term of years, in addition to the appropriation, the gov’t must make an affirmative act to renew the lease (which they did not do in this case)

· Leiter interprets this lease not as a 5-year lease subject to appropriation, but rather a 1-year lease with option to renew each year for a 5 year period

· State common law hold-over doctrine states that by holding over and not vacating premises by specified time, the government has agreed to stay through the entire fiscal year, and LL is entitled to a full year of rent

· Federal contracts are governed by federal law
· Holding: gov’t is not bound for a full year, and LL is not entitled to a full year’s rent

ii. K is only enforceable if:

· The appropriations become available, AND

· Gov’t affirms the K

· Exceptionalism – Creates an option K without gov’t having to pay for the option. Particular only to leases, does not apply to multiple year Ks for goods and services.


d. Delay

i. For delay caused by lawful exercise of suspension clause, contractor can’t get damages under breach, but CAN get equitable adjustment for standby costs.

ii. CH Leavell v. United States (1976) –suspension of work clause.

· Court says that exhaustion of funds is NOT a breach of K, and contractor must finance work herself, or suspend activities but stand by to finish when work becomes available. (gov’t exempt from breach, but open to EQUITABLE ADJUSTMENT)
· Working at your own risk means that if you keep working and appropriations never come through gov’t owes you nothing, but if it does go through, gov’t will pay you.

· Suspension of Work Clause allows equitable adjustment if:

· No fault or negligence of contractor

· K suspended for unreasonable amount of time.

· Not articulated what would be unreasonable, but does look at the economic impact on contractor.

· By an act of CO or an increase in cost of performance.
Judgment Fund Act: no-year, open-ended appropriation to pay judgments rendered against the United States; creates the unusual situation where there might not be an appropriation to finish the work (thereby avoiding a breach), but there would be an appropriation to pay for expectation damages for breach of contract

Constructive change: government asks contractor to do more work than originally agreed to under K (expanding agreement); government is ordering less than under original agreement

Equitable adjustment: remedy to constructive change

· Not the same as expectancy damages (less generous than expectancy damages)

· Prevents the contractor from suffering losses

· Easier to get than expectancy damages

· Relevant to some gov’t defenses that might be available

Termination for Convenience: government terminates its contract for cause, because it’s in the public interest; contractor may get equitable adjustment, but not expectancy damages

Bidder’s conference: open forum to make sure everyone is on the same page and is receiving the same information

Tucker Act 28 U.S.C. §1491: waives sovereign immunity of United States with respect to claims against the government itself based, inter alia, on contract
D. Authority of Agents 

1. Agency authority

a. Agency Regulations

i. Exception to admin. law rule that federal agency rulemaking must follow notice/comment requirements: federal grants, benefits, and contracts
ii. FAR is the central law, but agencies have leeway to make their own rules to supplement the FAR

iii. If agency wants something in the contract that isn’t in the FAR, it has to be explicitly written into the K
iv. Main limitations on agencies are monetary

b. G.L. Christian Doctrine

i. Where valid procurement regulations mandate inclusion of particular standardized clauses in gov’t contracts, those clauses are to be read into contracts to which they are factually applicable where they have been omitted by mistake (basically an extension of the next two)

ii. G.L. Christian v. United States (Ct. Cl. 1963): gov’t terminates K for convenience.  Christian wants anticipated profits for the contract; gov’t stipulates that Christian might be entitled to expenses already incurred (termination for convenience damages), but not overall anticipated profits. Despite regulations directing gov’t to include a termination for convenience clause in the contract, gov’t failed to do so.

· Issue: Should the court read the clause into the contract, giving the gov’t a “safety net” against drafter error?

· Holding: agent does not have the authority to ignore the regulation, therefore the clause will be read into the contract

· Apparent Authority is inoperable against the government

c. Force and Effect Doctrine

i. When specified conditions are met, a regulation by an administrative agency can be treated as the equivalent of a statute and is binding on private parties w/in the jurisdiction of the agency and affected by its terms

d. Accardi Doctrine

i. Other side of force and effect; agencies are also bound by their terms – allows courts to invalidate actions taken by agencies in violation of agency regulations

2. Power to contract (FAR § 1.601)

a. Key Concepts: 

i. CO officer appointments- formal requirements, formal process, clear proof of actual authority

ii. Contracting officer may report to head of contracting activity, who is below departmental secretary

iii. Generally, only contracting officer may enter into contract

· Apparent authority is not enough

b. Purpose of FAR
i. Security Blanket -  FAR guides gov’t employees re: what clauses must go into which type of Ks. In addition, Christian doctrine adds an additional safety net because if clauses are forgotten, courts will read them in anyway.

c. FAR § 1.601
i. Authority and responsibility to contract for authorized supplies and services are vested in the agency head, who may delegate. FAR 1.603-1

· Experience in government contracting

· Education or special training

· Knowledge of acquisition policies and procedures

· Specialized knowledge

· Completion of acquisition training courses

ii. K may be entered into and signed only by Contracting Officers.

· Appointment in writing

d. Binding authority restricted to COs only
i. To ensure political accountability – know who to blame as a result of bad decisions

ii. Separation of powers

iii. Protecting the taxpayers

e. If an agent exercises proper authority to enter into a K, it is final and binding on gov’t unless the right to review was reserved by a higher power.  
i. United States v. Purcell Envelop Co. (1919)

f. Power to Bind the Government

i. Actual Authority vs. Apparent Authority

· Gordon Woodroffe Corp v. United States (Ct. Cl. 1952)

· Doctrine of Apparent Authority not operable against federal government

· However, implied or express actual authority does bind gov’t

ii. Implied-in-Fact Ks

· Russel Williams v United States
· Williams entered into a written agreement to seal coat the road on an Army Base with a Major Russell. Major Russell assured Williams that he had authority to enter into Ks for the gov’t (although he did not), and Williams proceeded w/ work.  Every day the actual CO drove past where Williams was seal coating, and didn’t say anything.  When Williams was finished, gov’t refused to pay saying that it had not given authority for the K.

· When CO knows something is going on and doesn’t stop it, he has given implicit permission. (K implied-in-fact) CO can direct by silence as well as by action. 

iii. Contract Modifications

· Winter v. Cath. Dr./Bacti Joint Venture: Contracting officer’s representative’s don’t have the power to bind gov’t to contract modifications because CO is the only on with that power.

· Contractor takes on risk of contracting with wrong person. 

iv. Cost Overruns

· General Electric v. United States (Ct. Cl. 1969): GE contracted (cost-plus) with military for weapons systems.  GE exceeded contract cost by a significant amount due to post-completion testing.  GE failed to follow procedure for exceeding costs, and didn’t give timely written notice that they were going over.  GE sought to recover excess costs, due to inducement by a “contract specialist,” who in fact had no authority to modify the contract.  There were also a number of letters concerning the overrun that were signed by a contracting officer (never released), but the contracting officer for the specific contract denied the claim. 
· A contracting officer cannot approve a modification if they do not have contracting authority to do so, even if all other procedures are followed.
v. Ratfication - FAR 1.602-3(c)
· The head of the contracting activity, unless a higher level official is designated by the agency, may ratify an unauthorized commitment

· Only where:

· Supplies or services have been provided to and accepted by the Government, or the Government otherwise has obtained or will obtain a benefit resulting from performance of the unauthorized commitment

· Ratifying official has authority

· Resulting K would have otherwise been proper

· Price is fair and reasonable

· CO recommends payment and legal counsel concurs

· Funds are and were available at time of commitment

3. Implied-in-Fact vs. Implied-in-Law:

a. Implied-in-Fact:

i. Real contract

ii. Conduct of parties, rather than words, implies a contract that should be enforced

iii. Government is held liable for contract implied-in-fact

b. Implied-in-Law: 

i. When courts think that the equities between parties require court to find a contract where there may not have been one

ii. Goes to fairness
iii. Gives court more leeway to make policy decisions

iv. Government shouldn’t be held to contracts implied-in-law; subjects gov’t to “judicial activism”
4. Equitable Estoppel and the Government

a. Federal Crop Insurance Corp. v. Merrill (1947): New Deal farmer is assured by gov official he will be covered, but there was a regulation that prohibited insurance of the crop.  Government then says, oops, we weren’t supposed to insure this
i. Doctrine of Equitable Estoppel cannot be asserted against the government

· Duty of those who do business w/ the gov’t to make sure that those who purport to act for the gov’t are acting w/in their authority

· It has been suggested that the doctrine might be applicable in cases involving “affirmative misconduct,” but the Court has never found a case that fits that description

b. OPM v. Richmond (1990): Gov’t mistakenly told Richmond that there was a time limit of 2 years to get disability benefits while also working, but it was only one year.  So Richmond worked overtime as bus driver, exceeding 1 year limit.  As a result, his disability was terminated, causing him to lose benefits.  Richmond called gov’t twice, and got same advice, and he was also sent pamphlet that he relied on.  

i. Court declines grant gov’t total immunity, but says it can’t estop gov’t in “case like this.”  Otherwise, would violate Appropriations Clause

ii. Richmond Narrow Rule – Can’t estop gov’t when payment would be in violation of an appropriation. 

iii. Richmond Broader Rule – Can’t estop the gov’t when payment would be in violation of a statutory provision.

iv. Prohibition is against using estoppel offensively to obtain an award that would be contrary to a statute and would thus violate the Appropriations Clause of the Constitution, does not preclude defensive estoppel
c. Doe v. Tenet (9th Cir. 2003)
i. The Does claim that payment of their subsistence is clearly authorized by statute and regulation and thus would violate no principle of Richmond or the Appropriations Clause. They also contend that their use of estoppel is similar to that authorized by this court in Watkins v. US Army (9th Cir.1989) (en banc), where we held the government estopped from preventing the plaintiff's reenlistment in the Army.  We conclude that the Does have made a sufficient showing to forestall summary judgment.
ii. Estoppel against the government requires a showing that:

· The government actors engaged in affirmative conduct going beyond mere negligence; and 

· The public's interest will not suffer undue damage as a result of the estoppel

d. United Insurance (Fed. Cir. 2005)

i. Equitable estoppel is available against the gov’t where some form of affirmative misconduct is shown in addition to the traditional requirements of estoppel

E. Aspects and Consequence of Sovereignty

1. Contract and Statute: the Federal Government’s Authority to Change its Mind (and Contracts)
a. Sovereign Acts Doctrine (SAD)
i. U.S. is not liable for breach of K when its “public and general” acts as sovereign has effect of violating Ks that it enters into with private parties.
· i.e. rail embargos, tariffs, and wars against Indian tribes, acts of war driving up costs, “unforeseeable” increases in min wage, fire closures, SBA cancelling loan: prevents gov’t performance of K, and contractor can’t recover

· General acts that affect the public as a whole; any impact to contractor is only incidental.

· Horowitz v. United States – gov’t sold surplus silk and promised that it would send the silk to them by rail within 3 days. However, another entity of the gov’t prohibited this type of rail shipment

· When a public and general act has the incidental effect of breach of contract, it is not a breach

· Interprets K to read: gov’t will ship in 3 days, unless some other scheme of law gets in the way
· If gov’t had only banned gov’t shipments of silk, then this wouldn’t have been a public and general act; gov’t would have been liable
ii. SAD may best understood as a rule of interpretation, rather than a rule excusing breach.
· In this manner, the doctrine often permits a conclusion that the gov’t has not breached the K, properly understood instead of a conclusion that the gov’t is immune from liability for breaching its K.
iii. Superior Knowledge Doctrine Exemption

· If you know about something that’ll be increasing costs, the gov’t can be liable to compensate if they don’t warn the contractor.

· When non-foreseeable, and a necessity, much more likely to be held under SAD

b. Unmistakability Doctrine
i. Ks to which a gov’t entity is a party should not be interpreted to immunize the gov’ts contracting partner from subsequent exercises of sovereign authority, unless the K has surrendered the power to exercise that authority against the contracting partner in “unmistakable” terms

c. United States v Winstar (1996)

i. ∏ allege that federal bank regulatory agencies had induced insolvent S&L institutions and other investors to take over insolvent S&L institutions, in part by promising the continuation of favorable regulatory accounting treatment to the merged entities.  In enacting FIRREA, however, Congress had made unlawful the very lax accounting rules that had been part of the inducement to these mergers.  The enactment of FIRREA, according to ∏s, breached the K with the regulatory agencies concerning the supervisory mergers.

ii. PLURALITY BY J. SOUTER (joined by J. Steven & joined in part by J. O’Connor [UM] & Breyer [SAD]):

· Unmistakability: Restrictive view of the scope and applicability of UM doctrine and holds it doesn’t apply in Winstar.:  Private parties that enter in Ks with the gov’t are not implicitly exempted from the application of the gov’t’s subsequent exercise of sovereign authority (including the enactment of statutes) unless any exemption is clearly stated.

· K Interpretation:  He would hold that a gov’t K that appears literally to promise the contractor a specific course of regulatory treatment usually should be read, instead, as promising payment of damages if that specified course of treatment is altered.

· This version of UM doctrine is narrow but offers the gov’t substantial protection when it applies
· Sovereign Acts: SAD does not apply whenever a significant consequence of the governmental action is to free the government from its own contractual undertakings.

· Insists on giving a limiting meaning to “public and general act.”

· Strong requirement of generality ( law can only be considered “public and general” if releasing the gov’t from its contractual obligation is an incidental effect of a much more widely applicable change in the law.

· This opinion has a pro-congruence flavor.

iii. CONCURRENCE BY J. SCALIA:

· Unmistakability:  UM applies to all gov’t Ks.  It is a common sense presumption that gov’t will rarely promise to exempt contractor from future changes in the law.  As a result, a promise should be found ONLY if K is clear, but UM doesn’t require a super-clear statement; only a tolerable clear promise. 

· In the case where the gov’t promises a contractor that it will have the benefit of a particular course of regulatory treatment, IT DOES NOT need to make a second promise of continued treatment is this respect.  The original promise satisfies the UM requirements.

· UM requirements had been met because the gov’t had clearly undertaken, by its statements and acts in Winstar, not to undercut its Ks by subsequent sovereign acts.
· The consensus position would seem to be that there is a rebuttable presumption that the gov’t’s Ks do not restrict its future exercise of regulatory authority.

· BUT, if the language of the K is clear, that presumption may be rebutted.

· Sovereign Acts:  Scalia offered a skeptical view of the SAD, but he did not offer any explanation as to why it didn’t protect the gov’t in Winstar.

iv. CONCURRENCE BY J. BREYER:
· Only deals with UM issue ( implicitly joins Souter with regard to SAD.

· Supports narrow application of UM and pro-congruence approach

· In Winstar, he doesn’t whole-heartedly agree with the factual finding that the gov’t make a promise to indemnify the contractor. 

v. DISSENT BY J. REHNQUIST (joined in part by J. Ginsburg [UM]):

· Unmistakability:  Conclude that UM doctrine offered the gov’t a defense that is both broad in its application and difficult to overcome where applicable. 

· Applies to all gov’t Ks

· Cannot be avoided by reinterpretation as a promise for indemnification.
· Sovereign Acts:  More expansive view than plurality that changes in the law qualify as “public and general acts” and should not be viewed as breach of K.

· They would have ruled for the gov’t on the merits.

· Rehnquists suggests that the SAD and UM doctrine reflect a single concept and should be integrated into a single, consistent doctrine.

vi. SCHWARTZ WOULD CONCLUDE: The more generic the impact of a federal sovereign action that interferes with the performance of a gov’t K, the clearer (more unmistakable) the K must be to make gov’t liable for a breach caused by that sovereign action.
vii. SAD ( No clear majority; plurality opinion that emphasizes “public and general” requirement.

· If statute is generally targeted, it is a defense to breach of K.

· If specifically targeted, it is NOT a defense. In other words, if main purpose of statute was to give gov’t a way out of K, then this is not a defense.

d. Mobil Oil Exploration and Producing Southeast, Inc. v. United States (2000): Two oil companies seek restitution of $156 million paid to gov’t in return for lease contracts giving them the rights to explore for any develop oil off the N. Carolina coast.  The rights were not absolute, but were conditioned on the companies’ obtaining a set of further government permissions.  The companies claimed that the gov’t repudiated the K when it denied them certain elements of the permission-seeking opportunities that the K promised.

i. [A]llowing the Government to avoid contractual liability merely by passing any “regulatory statute” would flout the general principle that, “[w]hen the United States enters into contract relations, its rights and duties therein are governed generally by the law applicable to contracts between private individuals.”

ii. Why didn’t the gov’t argue SAD or UM?
· Government would have lost the arguments had they made them.

· J. Souter’s approach to the SAD ( what the government did was not a “public and general act” because it only affects a specific class of government contracts (Outer Banks Environmental Protection Act)

· J. Scalia’s approach ( there is a rebuttable presumption as to any gov’t K that the government does not make a promise that they’d never change the law

· Scalia may have said here that it is rebutted based on the facts of this record

· Souter reinterprets the promise not as a promise to not change the law, but a promise to indemnify if the law is changed, so UM wouldn’t apply.

iii. This case goes to the congruence side.  Unlike Winstar, which has a plurality, it rhetorically points toward congruence principles because it has a majority.
2. Comparison: State Disabilities Under the Contract Clause
a. State Impairment of Private Ks: 

i. US Const Art 1 §10 cl. 1 – No state shall enter into any treaty, alliance, or confederation; grant letters of marque and reprisal; coin money; emit bills of credit; make anything but gold and silver coin a tender in payment of debts; pass any bill of attainder, ex post facto law, or law impairing the obligation of contracts, or grant any title of nobility.

ii. OK to impair if there is a legitimate public purpose, but it must necessary and reasonable
· Courts are deferential to the legislature ( heavy burden on proof on those who believe it is not a legitimate public purpose.
· Look first at interest being served, then decide if it’s being done in a way reasonable and necessary.
b. State Impairment of Public Ks:

i. Disabilities Under K Clause of Constitution:
· “No state shall . . . pass any . . . Law impairing obligation of Contracts.”
· Supreme Curt decided that this constitutional provision applies not only to state actions impairing actions of private Ks, but state actions impairing their OWN Ks.
ii. Reserve Powers Doctrine: 
· Doctrine says that state can K, but can’t K away its police powers or other powers.
· Courts do not require state to adhere to K that surrenders essential attributes of its sovereignty.
· This doctrine is the source of UM doctrine, which crossed over into federal law.

iii. ANALYSIS:  A state will be liable for impairment unless:

· Under reserved powers doctrine it had no authority to make promise to change the law OR

· If it had the authority, it must show the modification is reasonable and necessary.
· Reasonableness:

· How much time has passed since the initial obligation?

· Were problems foreseeable at time state entered into K?

· If yes ( no right to change obligations

· Necessity:

· Least restrictive means test ( can state find alternative means of achieving this purpose?

· Non-deferential
· Courts are a lot less deferential to state legislature’s judgment to changes of its own contracts rather than changes which affect private contracts as well- but high deference to Federal level
iv. US Trust Co. of NY v. New Jersey (1977) 
· State law provides that when a state modifies its own K obligations to escape liability, it must show it had no ability to enter into K that would bind it (i.e. can’t enter a K that would restrict police power in the future.)

· Private Contracts

· Modifications, by the state, of private Ks must serve a “legitimate public purpose” under the Commerce Clause/Police Powers Doctrine

· Must be legitimate social/economic purpose

· Courts generally defer to legislatures on this, but not where state has a self-interest

· Government Contracts: 

· Does a gov’t K give away State’s reserved powers?

· If the promises were binding, the State still has some authority to modify its contractual obligations:

· Are the modifications “reasonable and necessary” to serve a public purpose?

· Were there less restrictive alternatives for the State to achieve the same goals?

· Were the circumstances that led to the modification foreseeable at time contract was made?
· Applying doctrines of Winstar to this case, Schwartz thinks case would come out the same way:
· ∆ wouldn’t meet the test of public and general under SAD, and gov’t promise not to change terms of bonds was unmistakable.  
· Analysis in US Trust Company
· Was there an impairment?

· Reconcile with Contract Clause  

· For private contracts:

· Must be for legitimate public purposes

· Upon reasonable conditions

· Of a character appropriate for public purpose

· For state’s own contracts:

· Exercise of Clause must not impair state’s sovereignty -- but financial obligation is not within reserved zone

· So resorted to “private” test:  “must be reasonable and necessary to serve important public purpose”

c. Federal vs. State Impairment of K Obligations:

i. Federal Impairment – “public and general”

ii. State Impairment – “reasonable and necessary”

· It seems as though stricter scrutiny is applied to state alterations than to federal alterations

· J. Souter invokes this stricter formula to justify the strict interpretation he applies to the federal standard in Winstar
· An Act of Congress will not be judged for reasonableness and necessity, as long as it applies generally.
3. Choice of Law in the Field of Federal Procurement

a. Statutory  authority

i. United States as Plaintiff (28 U.S.C. §1345): except where otherwise stated, district courts will have original jurisdiction over civil actions initiated by U.S. or any agency or officer expressly authorized to sue

ii. State Laws as Rules of Decision (28 U.S.C. §1652): except where otherwise required, laws of several states shall be the rules of decision in civil actions in the U.S. courts where they apply

b. Clearfield Trust v. United States (1943): Check is issued and funds drawn from Federal Reserve of PA.  The check never reaches its intended recipient, and is endorsed (forged) over to JC Penney’s, who endorses it to Clearfield Trust, who endorses it to Federal Reserve.  Breach of warranty; government wants its money back.  Case is in federal court b/c U.S. is a party. Clearfield Trust argues that there was a delay in the gov’t notifying them that the endorsement was forged, causing prejudice to D (this is a defense under PA state law).

i. Federal law always governs questions of federal government Ks
· If there is no federal law on point, then federal common law will be applied (contrary to Erie)
· There are almost no gaps in federal law; if you forget to put it in, under G.L. Christian, the court will read it in for you

c. United States v. Kimbell Foods (1979)
i. Choosing which law to apply:
· Is there a federal statute or regulation that applies?
· If no gaps, federal law applies under Rules of Decision Act and Erie.
· Note – there are very few gaps; FAR and GL Christian cover just about everything, so analysis usually ends here.

· Is there a gap in federal law, but we are still talking about interpretation of federal Ks?
· Federal law applies under Clearfield Trust v. United States
· Federal courts must create Federal Common law.  They either borrow state common law or create own federal rule to supply the law to fill the gap.
· Clearfield considerations: 
· How strong is the interest in having a uniform federal rule?
· Would state law interfere with federal programs?
· Would state law disrupt commercial relationships predicated on state law?

· Borrowing state law may be more attractive if there is uniformity among the states – i.e. UCC situations.
d. American Pipe and Steel v. Firestone (9th Cir. 1961): Suit between contractor and subcontractor.  ∆ was under contract to make a missile for government; ∏ subcontracted with ∆ to provide containers for the missile.  ∆ provided ∏ with incorrect plans, which later caused ∏ to redo the containers at some expense.  ∆ paid ∏ for the cost of the changes, but ∏ sued for overhead losses caused by partial work stoppage
i. Although subcontracts are not technically government contracts, there is still a need for uniformity, so federal law applies
ii. Note on Subcontracts and Choice of Law: It is common for a subcontract to have a choice of law clause requiring that federal law apply

4. The Government Contractor Defense to Tort Liability

a. Federal Torts Claims Act (FTCA) (28 U.S.C. § 2679)
i. United States as defendant:

· District Courts have jurisdiction in tort claims where U.S. is ∆

· Only if a private person would be liable to the claimant under the law of the place where the act or omission occurred (governing law is state law)
ii. Liability of United States

· U.S. will be liable for tort claims in the same manner and to the same extent as a private individual under similar circumstances

· Federal employees acting within the scope of their office or employment are absolutely immune from being sued for common law (but not constitutional) torts.

iii. Exceptions:

· Claims concerning the act or omission of an agency or employee of the government acting in its discretionary function, even if discretion was abused

· Claims arising out of combatant activities

· Feres Doctrine: no tort liability for deaths resulting from military service; there is no statutory basis for this, but it acts as an extension of this provision

· Claims arising in a foreign country

b. Government Contractors Defense

i. Boyle v. United Technologies Corp. (1988): Boyle is a Marine helicopter pilot who drowned when he couldn’t escape from his helicopter after crashing into the sea. Father is suing ∆ for damages under tort law for defective design of one part of the equipment, and defective repair of another
· Liability for defects (both design and mfg) in cannot be imposed, pursuant to state law when:

· US approved reasonably precise specifications
· Defense is not available if the problem is something that the specs were silent about. (Bailey v. McDonnell Douglas Corp.)
· Equipment conformed to those specifications

· If there was a duty to warn, the contractor warned the US about the dangers in the use of the equipment which were known (or should have been known) to the contractor but not the government

· If both a manufacturing defect and design defect are alleged, then the Boyle factors must be applied to each defect individually (Bailey v. McDonnell Douglas Corp., 5th Cir. 1993)
· This defense is not available when gov’t buys commercially available products off the shelf, because there are no reasonably specific specs.
· Not likely to apply to service Ks (unlikely to have gov’t approved specs), but Boyle test would apply

· Government Contactor Defense only applies to state tort law claim

· Even in the absence of federal pre-emption via statute, state law is displaced if:

· There is a uniquely federal interest; and
· Obligations to and rights of the U.S. under it’s contracts (e.g. spending, liability)

· There is a significant conflict exists between an identifiable federal policy or interest and the operation of state law; or

· The application of state law would frustrate specific objectives of federal legislation
c. Safety Act: creates statutory government contractor immunity; the agency can give you a certification for your work

i. Unclear whether this means you automatically have the defense, or if this merely allows you to invoke the defense

d. Qualified Immunity
i. Gov’t employees are immune from liability unless their actions violate a constitutional right of the ∏ that was clearly established at the time of the action

ii. Richardson v. McKnight (1997):  Prison guards employed by private firm that had contracted with State of TN to manage a state prison are not entitled to a qualified immunity defense against a constitutional tort claim brought against them by prisoners under 42 U.S.C. § 1983.

· Test to determine if subcontractor has Qualified Immunity Defense

· Whether history reveals a firm tradition of immunity for privately employed position
· Dissenters say no firm tradition of liability
· Policy consideration that require qualified immunity for public sector are not sufficiently applicable
· Unwarranted timidity by employee
· Qualified candidates deterred because of threat of suits
· Don’t look at function – cf. Justice Scali
· Look at context
iii. Westfall v. Erwin (1988)

· Qualified immunity is available to federal officials with respect to common law tort claims entertaining non-discretionary acts.  

· Thus, extent of immunity provided depended on determination of whether acts were discretionary or not.
e. Constitutional Violations
i. Correctional Services Corp. v. Malesko (2001)

· Federal tort liability that arose under Bivens does not apply to corporate federal contactors.

· Malesco majority is the 4 Richardson dissenters plus O’Connor, who represents swing vote.

SUMMARY CHART

	Claims Arising from STATE Functions:
	Claims v. Gov’t Employees
	Claims v. K’er and Employees

	· § 1983 Claims
	Claim arises under 42 USC § 1983 for actions in violation of federal law taken “under color of state law.”

Qualified Immunity Defense is available.
	Does the claim arise under color of state law? It may ((Wyatt v. Cole)

No qualified immunity, under (Richardson v. McKnight, but may be qualified immunity in other contexts besides prisons.

May be a good faith defense

	· State Tort Law Claims
	Claim and defenses are controlled by state law
	Claim and defenses are controlled by state law

	Claims Arising from FEDERAL Functions
	
	

	· Implied Constitutional Torts ((Bivens actions)
	Claims arise by implication from provisions of the Constitution that are allegedly violated.

Qualified Immunity Defense is available. 
	Can Kor be held liable for such “constitutional torts” when acting under US gov’t K? ((Malesko says NO as to Kor).

Should (Richardson’s result be applied by analogy to deny qualified immunity defense? 

Should (Boyle analysis and factors be applied here to grant a defense in some circumstances?

	· State Tort Law Claims
	By amendment of the FTCA (Federal Tort Claims Act) in 1988, a claim against the US is the only remedy available for tort claims based on actions of employees within the scope of their employment.
	Gov’t K’er Defense recognized in (Boyle applies.

Arguably, the judge-recognized immunity scheme that applied to claims against federal employees prior to the 1988 FTCA amendment, under cases running from (Barr v. Matteo through (Westfall v. Erwin may also apply; qualified immunity for discretionary acts.


F. Federal-State Relations

1. Federal Contractors’ Immunity from State and Local Taxation
a. Legal Incident Test Alabama v. King & Boozer (1941) - who is the true purchaser (who would normally be obligated under the K)?

i. If gov’t is really buying the product, then can’t be taxed. 

· If contractor is just transfer agent, then gov’t is really buying product.

ii. BUT, if contractor is the purchaser, then they ARE subject to the tax.
· If gov’t has right to inspect and reject, then contractor is the purchaser.
· Tax is considered to be assessed on the federal gov’t if the gov’t is automatically obligated to pay contractor for product.

iii. RULE:  States can tax contractors, unless it is really a tax on the US, where the government unequivocally controls the purchase. (McCulloch v.Maryland)

· Just because tax has economic incident on gov’t does not make it illegal

b. FAR 52.229-3
i. Federal, State, and Local Taxes (April 2003)
(a) As used in this clause--
All applicable Federal, State, and local taxes and duties means all taxes and duties, in effect on the contract date, that the taxing authority is imposing and collecting on the transactions or property covered by this contract.
(b) The contract price includes all applicable Federal, State, and local taxes and duties.
ii. Example of discriminatory tax:
· If state exempted from taxation builders working on state buildings/projects and then taxed federal contractors for same type of work.

· Such a discriminatory tax is not permissible because the state must treat federal contractors as well as they would state contractors.

iii. There is a presumption towards tax being imposed because:

· Lowers transaction costs

· Makes more certain the cost

· When states can’t tax they complain which puts pressure on Congress

iv. Contractors can be exempted when they are agents, and under FAR 29.303 this is a possibility, but must go to agency head to make contractor an agent. Unlikely that this will be done because Congress gets to influence agency heads and again, Congress not in favor of no taxation. AND, no one likes to have to go to agency head.

2. Federal Contractors’ Immunity from State Regulation
a. Federal contractors are immune from state regulation if the state regulation is explicitly or implicitly in conflict with federal regulation or policy. (“Irreconcilable tension”)

b. States CAN’T regulate prices charged by federal contractors because that would regulate prices paid by US gov’t
c. Paul v. United States (1963): CA has fixed prices for sale of milk.  They are applying the prices to milk being sold to army bases in CA.  Government is going to have pay more for milk if they have to pay CA prices
i. Court said CA can’t enforce price regulations because that would be regulating the federal gov’t
· Under ASPA and FAR, competitive bidding is required.  The state regulation has effect of limiting this requirement by setting a required minimum price. 
· Immunity is implicit from the regulation.
· Citing 10 U.S.C. § 2305(c)
· CO may attempt to request cost structures (highly sensitive documents) he’ll use these to prove market’s being manipulated. If he can’t get that, he’ll use market data or third, market price.
· Side note: cost reimbursement in long term reduces incentive to be efficient to contractor b/c once contractor states costs, as they rise the gov’t continues to pay the cost + the profit margin
G. The False Claims Act and Qui Tam Suits Against Contractors

1. False Claims Act (31 U.S.C. § 3729)

a. Permits civil action against persons who do one of two things: 

i. Present false claim

ii. Present false record in support of a claim

b. Includes qui tam provisions
i. Congress worries that without these provisions, gov’t will be too hesitant to bring claims against contractors

ii. Contractors are concerned that they will be defending meritless claims brought by disgruntled employees

c. When AGs use this, they can use criminal investigative demands, which allow discovery before filing complaint. (like grand jury power to investigate).

d. Criminal prosecution (FCA § 287) applicable for filing false, fictitious or fraudulent claims
i. FCA violations do not constitute jeopardy, and therefore don’t preclude criminal prosecution.

ii. Gov’t has advantage in proving case if they’ve already proven it in criminal case.  

e. Basis for liability:

i. Submission of “claim for payment” to the fed government

ii. The claim is “false” or “fraudulent” and

iii. The defendant acted “knowingly” (DOESN’T MEAN SPECIFIC INTENT)

· Actual knowledge; 

· Deliberate ignorance of the truth or falsity of the info; or

· Acts in reckless disregard of the truth

f. Damages: 

i. Triple the amount of damages suffered by the United States  PLUS 
ii. A civil forfeiture of between $5,500 and $11,000 per false claim; damages can be reduced in some cases from triple to double [voluntary disclosure] 
g. Triggering Claim
i. Knowingly present, or cause to be presented, a false or fraudulent claim for payment or approval
ii. Conspire to defraud the government by having a false or fraudulent claim allowed or paid
iii. Knowingly make, use or cause to be made or used, a false record or statement to conceal, avoid or decrease an obligation to pay or transmit money or property to the United States
2. Qui Tam Suites

a. Procedures

i. To bring qui tam action, must have non-public information

· i.e. can’t be publicly disclosed already. If it has been, is it on the basis of the realtor’s suit and was the realtor was the original source of the information (does he have direct and independent knowledge?)

ii. Filed under seal.  Government has opportunity to look and decide to intervene as a matter of right at the beginning.  Later, it must have leave of court to intervene.

iii. Government can intervene and dismiss qui tam actions without leave of court.  But needs leave of court to settle.  

iv. If contractor loses, in addition to paying damages and penalties, must also pay lawyers’ fees. 

· If action was brought for vexatious reasons, there may be repercussions.  Courts have authority to award fees to ∆s

3. United States ex rel. Kelly v. Boeing (9th Cir. 1994): Challenge to qui tam provisions of False Claims Act.  Cost reimbursement contract between United States and Boeing.  Kelly was a disgruntled employee for Boeing. Kelly can get a percentage of settlement or award if government wins.  If the government loses, and the case is found to be frivolous, Kelly could be liable for attorney’s fees. (This is to act as a deterrent, but contractors don’t think this is enough of a disincentive, because the case would have to be brought in bad faith).

a. Issue 1: Does Kelly have standing?

i. Holding 1: Yes.

· Injury-in-fact, causation, redressability:

· Technically it is the gov’ts interest and court finds that FCA assigns gov’ts claims to Kelly through the qui tam provision 

· You don’t have to call something an assignment to effectuate an assignment

· Gov’t can certainly show standing

· Adversary: Kelly’s stake in the money creates incentive

b. Issue 2: Do qui tam provisions violate separation of powers?

i. Holding 2: No.

· Executive branch still has sufficient control over the matter (Morrison v. Olson)

· Executive can still intervene and take over prosecution or end litigation
· No meaningful indication that the requirements of FCA pose a significant barrier to the Exec. Branch’s exercise of prosecutorial authority

c. Issue 3: Do qui tam provisions violate the Appointments Clause?

i. Holding 3: No; qui tam relator is not an officer as he litigates only a single case, and does not have “primary responsibility” for enforcing FCA (Buckley v. Valeo)

d. Issue 4: Do the provisions violate Due Process?

i. Holding 4: No

· Boeing argues the complete opposite of its standing argument; where standing created incentive to litigate, here they argue it constitutes a deprivation of property

· Court just doesn’t buy it; Boeing cites no persuasive authority, they are exaggerating the difference between the parties
H. Criminal Prosecution
1. Criminal provisions of FCA (18 USC § 287)
a. Fines of up to $1M for DOD false claims
2. False Statements Act (18 USC § 1001)
a. Whoever makes a material false statement (any oral or written false statement (or omission) to support a false claim, or to corrupt) to the government, knowingly and willfully, shall, per 18 USC § 1001, be criminally liable for up to 5 years in prison and/or $10,000

i. Must have a legal obligation to tell the truth though
b. The gravaman of the offense is to make a false statement or conceal a material fact in a statement within any jurisdiction of any department or agency of the gov’t.

3. Bribery / Gratuities (18 USC § 201(b))
a. Bribery (starts at a level 10- longer sentence)

i. Anything of value offered, give or receive, to influence any official act by public official with a corrupt intent (must be a “quid pro quo”- expectation of favorable official act” essential element).- tougher sanctions for bribery

ii. Such a thing as not bad bribe if its transparent and public

b. Gratuities- (Starts at a level 7 for sentencing)

i. Offer, give or receive, anything of value (cash, meat, meals) to public official or former official, For OR because of any official act. (questionable if creating “goodwill” is enough)

ii. Still need a nexus to the official act
4. Conspiracy (18 USC § 371)
a. Conspiracy to commit an offense or defraud the gov’t.
5. Conversion or Embezzlement (18 SUC § 641)
a. Conversion or embezzlement of money or property of US.

6. Mail Fraud & Wire Fraud (18 USC § 1341 & 18 USC § 1343)
a. Provide a device for prosecution of state and local gov’t officials. 

b. Provides for the prosecution of state/local officials under federal law. 

i. Whoever, having devised or intending to devise any scheme or artifice to defraud, or for obtaining money or property by means of false or fraudulent pretenses, representations, or promises, transmits or causes to be transmitted by means of wire, radio, or television communication in interstate or foreign commerce, any writings, signs, signals, pictures, or sounds for the purpose of    executing such scheme or artifice, shall be fined under this title or imprisoned not more than 20 years, or both. If the violation affects a financial institution, such person shall be fined not more than $1,000,000 or imprisoned not more than 30 years, or both.
7. Conflicts of Interest (18 USC § 208/5 CFR 2635)
a. Gov’t officials may not participate personally and substantially in any matter concerning an organization in which he knowingly, has a “financial interest”
i. Financial Interest:

· Current or contingent ownership

· Equity or security interest

· Indebtedness

· Employment (including prospective)

b. May not work for contractor for one year if involved in contract actions over $10 million as:
i. Procuring contracting officer
ii. Source selection team member
iii. Official approving payments or modifications
8. Trade Secrets Act (18 USC § 1905)
a. Government employee may not publish or disclose any information that “concerns or relates to the trade secrets, processes . . . . Amount or source of any income, profits, losses, or expenditures of any person [or] firm . . . shall be fined not more than $1,000, or imprisoned not more than one year . . . and shall be removed from office or employment.

9. Procurement Integrity Act (41 USC § 423(c) /FAR 3.104)

a. Unlawful to pass bid or proposal or source selection info
b. If official participating personally and substantially in procurement is contacted by bidder about potential employment

i. Must report contact in writing to supervisor and designated ethics official

ii. Must reject offer OR must disqualify himself until agency reauthorizes involvement

c. May not work for contractor for one year if involved in contract actions over $10 million as:

i. Procuring CO

ii. Source selection team member

iii. Official approving payments or modifications
10. Anti Kickback Act

a. Contractor may not offer, solicit or accept any money, fee, gratuity, compensation or anything of value for the purpose of obtaining or rewarding favorable treatment in connection with a Federal contract or subcontract
b. Must have internal detection and prevention systems – but requirement does not apply to contracts for commercial items
11. Covenant Against Contingency Fees (FAR 52.203-5)
a. Contractor warrants no person or agency retained to solicit or obtain this contract upon agreement for a contingent fee.  If violated, Government may annul contract, or deduct for contingent fee

i. Does not apply to:

· Commercial items

· Bona fide agents or employees
12. United States v. Matzkin (4th Cir. 1994): Matzkin is lawyer.  Has an informant in the Navy department who is giving him inside information to help his clients get contracts (negotiated procurement; involves several rounds of bidding).  Matzkin was paying Berlin a retainer to get inside information on the bids.  He was also paying bribes to Berlin, because Berlin was sitting on a committee.  To prove bribery you have to show quid pro quo, which is difficult to prove.  Berlin cooperated with gov’t.  Matzkin acquitted of bribery and conversion.  He is convicted of conspiracy.

a. Conversion – M NOT convicted of conversion, but is convicted of conspiracy to defraud the US by conversion; 

i. Court says that gov’t has enough property interest in the property (competitors’ bids) to make it effectively their property; even if it is only temporary.

· Bid information is a thing of value to the United States until the K award is announced
ii. Gov’t need not be the ONLY party with property interest in order to make it conversion.

iii. Gov’t is adapting the conversion principle to this situation, and court is sympathetic.
I. Free Speech Rights of Government Contractors

1. Pickering v. Board of Education - “In sum, we hold that, in a case such as this, absent proof of false statements knowingly or recklessly made by him, a teacher's exercise of his right to speak on issues of public importance may not furnish the basis for his dismissal from public employment”

2. Board of County Commissioners v. Umbehr (1996): Umbehr was trash collector; he had a contract to collect trash for a number of areas.  Contract was renewable with notice.  Umbehr did not like the board (publicly denounced).  The Board voted to terminate the contract; according to Umbehr they terminated because they did not like him (his speech).  According to the Board, they terminated because he wasn’t doing his job. Case is in federal court under 28 USC §1983 (violation of constitutional rights under the color of state law)

a. Court says that contractor is entitled to free speech rights.   
i. Applies balancing test – gov’t interest against contractor interest.

· Contractor ∏ must show causation ( the speech on a matter of public concern was at least a substantial factor in the termination of the contract.

· Gov’t can show by preponderance of evidence that Kor would have been terminated anyway, OR that gov’t interest outweighs contractor’s interest
b. Umbehr does not cover new/proposed contractors. Only apply to contractors w/ existing contracts and commercial relations

3. O’Hare Truck Service v. North Lake (1996): Service provider contractor refused to support newest mayor so he was taken off the list of providers
a. Protections generally afforded to public employees against being discharged for refusing to support political party or its candidates also extend to independent contractor.
III. Protests, Claims, and Disputes: Adjudication of Controversies Concerning Contract Awards and Performances

A. Contract Award Controversies (“Bid Protests”)

1. Current Structure

a. Forums

i. Agency (FAR 33.102)

ii. GAO / Comptroller General (overwhelming bid protest forum of choice)

iii. Court of Federal Claims – full service bid protest forum

· Broad jurisdiction under 28 U.S.C. § 1491

iv. Dist. Ct.?
v. Board of Contract Appeals on Task Orders?
b. 6 variables / questions with respect to the forums:

i. CLAIMS – What claims can forum entertain?

ii. STANDING – Who has standing?

iii. REMEDIES – What remedies can tribunal give?

iv. STANDARD OF REVIEW – What is the standard of review?

v. RELATION TO OTHER FORUMS 

· What is the relation to the other forums?

· Is prior forum bar to proceeding?

· Deference to prior forum?

vi. NATURE OF PROCESS 

· What are the fact-finding processes / tools available? 

· How much is it like a trial?

· Nature of record in evidence?

c. Parties to the case

i. Government

ii. Winning bidder

iii. Losing bidder

d. Types of Bid Protests

i. Solicitation

· Must file before competition/offers are due

ii. Award

· Must protest within 10 days of the award

e. “Protest” = written objection by interested party to any of the following:

i. Solicitation/request by agency for a K for procurement of property or services.

ii. Cancellation of such solicitation

iii. Award or proposed award of K

iv. Termination or cancellation of an award of K 

f. Stay
i. Function of the statute that requires procurement to stop once a protest is timely brought
ii. Ameron v. US Army Corp of Engineer

· CG can control length of stay by dismissing the claim as frivolous quickly or on a certain time frame.
· Contractor can then challenge dismissal in court
iii. Stay can be over rode in 2 situations
· Best interest of US

· Urgent and compelling needs

2. Forums Pre-1996: 

a. Government Accountability Office (GAO)

i. Jurisdiction: Competition in Contracting Act (CICA)

ii. Standing: Broad – you only have to be an actual or prospective bidder; do not need to show “but for” the conduct in question it would have been awarded the contract; although in recent cases there seems to be a trend toward district court standing rules (significant impact)

iii. Remedies: does not have the power to issue rulings; only “recommendations”

· If the contractor wins they are awarded “bid protest costs” but not bid preparation costs (this is a consolation prize for contractors who lose)

iv. Standard of Review: 

v. Multi-Forum Preclusion: 

vi. Fact-finding Process: 

b. Court of Federal Claims (CoFC)

i. Jurisdiction: Tucker Act (see Heyer Products)

ii. Standing: unclear; most likely Art. III standing rules (Dist. Court rules)

· Technically it is just any “interested party”

iii. Remedies: injunctive and monetary relief (although monetary relief limited)

· If you are awarded the contract, you won’t get bid preparation costs

iv. Standard of Review: arbitrary/capricious

v. Multi-Forum Preclusion: 

vi. Fact-Finding Process:

c. District Courts – no longer have jurisdiction?

i. Jurisdiction: Administrative Procedure Act/Tucker Act

ii. Standing: broad rule of standing under APA - §702; but it’s an Art. III court

iii. Remedies: injunctive relief only/declaratory, injunctive and monetary (limited to bid prep costs)

iv. Standard of Review - §706: 

· Issues of constitutional rights; law: de novo
· Chevron Doctrine: if agency has expertise over a statute that they alone administer, then they should be given deferential treatment on rulings of law under that statute
· Issues of fact: deferential standard – arbitrary and capricious
· Issues of policy: deferential standard
v. Multi-Forum Preclusion: Final agency action is reviewable - §704

vi. Fact-Finding Process: 

d. GS(A), BCA, GSBCA – GSBCA no longer has jurisdiction

i. Jurisdiction: Competition in Contracting Act (CICA)

ii. Standing: 

iii. Remedies: 

iv. Standard of Review: 

v. Multi-Forum Preclusion: 

vi. Fact-Finding Process: 

3. Agency Level Review of Bid Protests (FAR 33.102)

a. CO considers all protests and seeks legal advice

b. Agency head can take corrective action and pay costs, even without GAO ruling

c. CO may stay procurement if protest likely

d. No discovery

e. Protest must be filed before bid opening or closing date for receipt of proposals

i. In all other cases, protests shall be filed no later than 10 days after basis of protest is known or should have been known

ii. Agency, for good cause, can hear protest not timely filed

4. Bid Protest Jurisdiction of GAO

a. Process

i. Protest to CO, then Agency head, then GAO

ii. Prejudicial element: at the end of the process you have to show “but for procurement error” you would have won. Standing + element
· Can’t just have standing, must also plead prejudicial effect and then prove it.
iii. Protest creates an “automatic” stay on the contractor. The individual agency is in charge of the stay

· Protest must be completed within 100 days. Discretion lies w/ the judge to maintain the stay.

iv. Agency must include report within 30 days included all relevant documents.

v. GAO Role in the 3 Phases of Gov’t Procurement
· Pre-Award: Considers protests to ensure that agencies have not improperly restricted competition

· Award: GAO Considers protests challenging awards primarily to ensure that the selection was reasonable and consistent with the solicitation criteria

· Post-Award: GAO generally does not consider challenges to contract administration

vi. Solicitation Protests

· In challenges to solicitations, the argument is typically that the agency made the competition too restrictive -- e.g., required a particular name brand, or set the performance standards too high

· GAO won’t listen to an argument that the solicitation wasn’t restrictive enough -- GAO’s role is to increase competition, not to decrease it

vii. Award Protests

· In challenges to awards, GAO gives agencies considerable discretion -- it doesn’t re-evaluate proposals, only checks that the evaluation done by the agency was reasonable and consistent with the solicitation’s evaluation criteria

b. In the matter of Dyneteria (Comp. Gen 1975): Food services contract bidding only open to small businesses (“small-business set-aside”).  IFB applies for entire time period, not just for individual sub-sections.  First three contractors were found non-responsible based on surveys.  Bid is granted to the third contractor; they get a certification of competency saying that they are responsible.  Fifth bidder (Dyneteria) brings suit.
i. Broad standing requirements in GAO

· Do not need to show “but for” illegalities alleged you would succeed to the contract

ii. Review
· GAO will not second guess determinations of SBA on competency or designation as a small business
5. Award Controversies in the Court of Federal Claims prior to 1996

a. Tucker Act (28 U.S.C. § 1491)

i. Jurisdiction granted to CoFC over two categories of claims:

· Statutory claims: “any claim against U.S. founded under Constitution, any Act of Congress, or any regulation of an executive department

· SCOTUS has held that this applies only where a statute creates a monetary right

· Only provision of Constitution that is deemed to create this right is the Just Compensation Clause

· Contract claims: “upon any express or implied contract with the United States”

· In Goodyear this was held only to cover K’s implied in fact, not K’s implied in law
· This isn’t obviously relevant to bid protests, because if you are protesting a bid you do not have a contract

ii. Discovery

· Broader than agency level protest

· Agency must produce written administrative record

· COFC has allowed discovery outside written administrative record

· Depositions 

· Likely targets: Contracting officer

· Normally, testimony not required of senior agency officials on their decision making per APA

· Sometimes appropriate to depose contracting officer on grounds of his decision alone

· Interrogatories

· Gov’t is usually allowed to give explanatory affidavits (though some cases warn against “post hoc” rationalizations by gov’t)

· Mike Hooks, Inc - Court allowed post hoc affidavits from gov’t and contractor officials, under the standards for supplementing the record

iii. Stays

· Unlike GAO there is no automatic stay, must seek Temporary Restraining Order (TRO)

· Presumption is against disturbing status quo

iv. Standard of Review
· A bid award may be set aside if either
· (1) Procurement official's decision lacked a rational basis; or
· (2) Procurement procedure involved a violation of regulation or procedure.
· Rational basis (arbitrary and capricious)
· The test for reviewing courts is to determine whether the contracting agency provided a coherent and reasonable explanation of its exercise of discretion and the disappointed bidder bears a heavy burden of showing that the award decision had no rational basis.
· Violation standard
· The disappointed bidder must show a clear and prejudicial violation of applicable statutes or regulations. To establish prejudice in an action involving an alleged statutory or regulatory violation, a protester must show that absent the error, "there was a substantial chance it would have received the contract award."
v. Standing
· Must be actual/prospective bidder
vi. Relief
· Monetary relief limited to bid preparation and proposal costs
· Declaratory and injunctive also possible
vii. Time Bar
· CC Distributors:  The court indicated that protesters' claims regarding the terms of solicitations would be rejected if not diligently pursued.

· Cubic Applications, Inc.:  Court reviewed a claim that had not been raised -- and thus would have been otherwise "waived" -- in the prior GAO proceedings.

· Allied Technology:  Court held protests to terms of a solicitation should be filed before submissions are due
b. Little Tucker Act

i. Gives District Courts concurrent jurisdiction over claims w/in the core jurisdiction of CoFC provided that the amount of claim does not exceed $10K

· See District Court Jurisdiction, infra
c. Heyer Products v. United States (Ct. Cl. 1956): 5500 low-voltage circuit testers for US Army.  Bids acquired through sealed bidding.  Heyer Products is lowest bidder, but K was awarded to 7th lowest bidder.  Heyer Products alleges retaliation for testimony before Senate Committee; argue that US Army knew in advance who they were giving the contract to, and acted in bad faith.  Heyer seeks anticipated profits from the contract (under ASPA) and bid preparation costs

i. Heyer doesn’t have standing under ASPA

· ASPA is designed to protect the public interest by requiring the gov’t to engage in competitive procurement to obtain products and services at the best quality for the best cost.  The statute is not designed to protect the bidder.

ii. BUT Heyer entitled to bid preparation costs under of breach of implied–in-fact contract  

· Implied-in-fact contract: implied condition of the request for bids that each of them would be honestly considered and that the offer which in the honest opinion of the CO was most advantageous to the Government would be accepted

d. Keene Corp. v. United States (1993)

i. 28 U.S.C. § 1500: CoFC shall not have jurisdiction of any claim for or in respect to which the ∏ has pending in any other court any suit or process against the US

· At time of filing

· ∏s other suit must be based on substantially the same operative facts and have some overlap in the relief requested

6. United States District Courts under the Administrative Procedure Act

a. APA (5 U.S.C. § 701):

i. Standing (§ 702)

· Any person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within the meaning of a relevant statute, is entitled to judicial review thereof
ii. Scope of jurisdiction (§ 701)

· Applies to all agencies/authorities of the US government (not Congress, DC, military, courts, territories or possessions of US)

· Unless the organic statute precludes review or the action has been committed to agency discretion by Congress

iii. Actions Reviewable (§ 704)
· Agency action made reviewable by statute and final agency action for which there is no other adequate remedy in a court are subject to judicial review
iv. Relief

· Does not include monetary damages

v. Standard of Review in District Court

· Deferential standard of review for final agency decision - Steinthal v. Seamans (DC Cir. 1991)

· Chevron Doctrine - Courts should respect an executive-branch agency’s reasonable interpretation of statutes and regulations the agency is charged with administering - Shoals v. United States (11th Cir. 1989)

· When GAO and agency disagree, deference afforded to agency which Congress has delegated primary enforcement responsibility – Martin v. OSHRC (1991)

· Even where A&C, there is room for sound judicial discretion, in the presence of overriding public interest considerations, to refuse to entertain declaratory or injunctive actions in a pre-procurement context
· Agency actions, findings of fact held to arbitrary and capricious standard (§ 706)

b. Standing as Bid Protester in District Court

i. Merriam v. Kunzig (3d Cir 1973): Gov’t is getting a lease for office space. Merriam is the ∏; they own an office building, and they are trying to get gov’t to lease office in their building. The bid protester had the prior lease for gov’t.  ∏ seeks to have award set aside and enjoin execution of that lease
· A disappointed bidder has standing in District Court if they meet the following criteria:
· Within zone of interest arguably protected

· Includes protecting the interests of those responding to gov’ts invitation to do business w/ it

· Must show injury in fact
· ∏ claims they were hurt by bid preparation costs, and a potentially lucrative relationship w/ government

c. Standing in District Court for Non-Bidders: 

i. Not an issue in GAO

ii. Dist. Court and CoFC: it may be possible, but very difficult to show standing

iii. You would have to show that but for the solicitation requirements you would have bid

d. Constitutional Claims

i. Due process (5th or 14th Amendment) deprivation of life, liberty or property

· Property interest in receiving bid contract where:

· Bidder can either show that it actually was awarded the contract and then deprived of it, or

· Under state law, the County had limited discretion, which it abused, in awarding the contract

· Liberty interest in relation to right to bid where:

· Denial is based on charges of fraud and dishonesty
7. An Unavailable Alternative: Boards of Contract Appeals

a. Coastal Corp. v. United States (Fed. Cir. 1983): Gov’t buying storage facilities for petrol reserves; then they decide that they don’t need them anymore, so they cancel after the initial proposal stage, but before the contract was awarded.  No one was awarded the contract.  Coastal Corp. files a claim for the cost of bid preparation with the Contract Board for the DOE.

i. Contract Boards do not have bid protest jurisdiction over implied-in-fact contracts (see Heyer)

· CDA is read to confer jurisdiction on Contract Boards only over contracts for the procurement of property

· The implied contract, which defines the way the government must deal with bids in the process of selecting a contractor, is not a contract for the procurement of goods or services under section 3(a) of the Act
b. GSBCA: between 1984 and 1996 Board had bid protest jurisdiction over cases arising out of the procurement of data processing equipment because of the highly technical nature of the product

8. Judicial Bid Protest Jurisdiction Following the 1996 Tucker Act Amendments

a. In 1996 Congress passed legislation changing jurisdiction: 

i. Eliminates GSBCA bid protest jurisdiction

ii. Codified the role of CoFC (no need to rely on Heyer for jurisdiction)

· Expanded standing jurisdiction

· Amended Tucker Act (Little Tucker Act) giving Dist. Ct. concurrent jurisdiction w/ CoFC and giving both courts broader jurisdiction

· Sunset Clause attached requiring Congress to make affirmative grant of jurisdiction to Dist. Ct. after 2001 (which they did not do)

b. Issues raised:

i. It is not clear that Dist. Ct. is out of bid protest jurisdiction

· Tucker Act gave them expanded concurrent jurisdiction; sunset provision unclear

· APA was not changed, which provided the original basis for Dist. Court jurisdiction

· If you read Tucker Act carefully it says the jurisdiction “described in § 1491”, not “created by 1491” ( this is the jurisdiction to render judgments on bid protests
ii. Standing Rules in CoFC:

· Not entirely clear, but likely the same as the rules for Dist. Court (see Merriam, supra)
· CoFC is not Art. III, but the Fed. Cir. is, so they wouldn’t have appellate jurisdiction over cases with broader standing rules than Art. III

· Case/controversy: would eliminate cases by non-bidders, labor unions, etc

c. Standard of Review in CoFC – arbitrary/capricious
d. Equal Access to Justice Act: allows people who litigate against gov’t to get attorney’s fees

i. Must be a small entity (corp. net worth < $7 million, indiv. net worth < $2 mill.)

ii. Must show that the government’s position was unreasonable (not just that gov’t lost)

SUMMARY OF DIFFERENCES BETWEEN GAO and CoFC (at present)

	CURRENT FORUMS:
	GAO
	CoFC

	APPLICABLE STATUTE
	· Competition in Contracting Act (31 USC §§3551 – 3556)

· GAO authority upheld in Ameron 
	· Tucker Act – 28 USC §1491

· 1996 Amendments to Tucker Act (§ 12 of Administrative Dispute Resolution Act)

	JURISDICTION
	· Jurisdiction over all bid protests

· Not narrowed to specific kinds of bid protests
	· CoFC can hear protests regarding a solicitation (or lack of solicitation) or an award

· CoFC and District Courts can hear claims of unfair or illegal solicitations.

· Jurisdiction under §1491(a) over statutory claims that mandate compensation, express or implied in fact Ks with gov’t, or  non-tort claim against gov’t.

· No jurisdiction over a claim that is pending in another court, under 28 USC § 1500.  (GAO is not a court).
· CoFC can hear claims after they are heard by GAO.  This is not an appeal, b/c GAO is not a court; just another forum for same claim.

	STANDING
	· BROAD standing, includes any “interested party” (actual or prospective bidder whose direct economic interest would be affected by award of K or failure to award K - §3552)

· No need to show that bidder would have won to have standing (Dyneteria) 

· BUT – need to show that would have had substantial chance

· No formal zone of interest test to determine standing.

· Standing may be more restrictive in the case where a person other than a potential bidder is allegedly hurt and wants to bring a bid protest. e.g. labor unions that represent employees of a company that loses out to another bidder  ( can’t fit the statutory definition of “interested party.”


	· Uses 2 part injury in fact/zone of interest test from Merriam v. Kunzig.  (This is the approach that was followed by the district courts).

· Federal Circuit has ruled that where GAO standard is more restrictive, CoFC should follow the GAO approach. 

· Trend is to follow GAO approach, but it is an unclear area of law.

	TIMING OF CLAIM
	· Bid protests can be made before or after an award.

· But it’s best to bring claim before award to take advantage of automatic stay provision.

· Within one day after receiving protest, CG must notify agency involved in the protest.

· GAO must issue automatic stay prior to award of K once it received bid protest (unless written finding of “urgent and compelling circumstances” (31 USC §3553)

· CO can withhold authorization to proceed with performance of K if: a protest is likely to be filed, and immediate performance of K is not in best interest of US. (3) If federal agency receives notice of protest, CO cannot authorize performance to begin while protest is pending.

· CG has to issue decision within 125 days of receiving protest.
	· Bid protests can be made before or after an award.

· Can issue temporary restraining order, but not as easy as automatic stay at GAO.

	STANDARD OF REVIEW
	· Deference given to procuring agency.

· Deferential to agency decisions ((Dyneteria – deference to SBA decision)
· No review of SBA issues COC
	· 5 USC § 706. Scope of review
· Hold agency decisions unlawful that are arbitrary and capricious as applied to issues of fact and policy. or if contrary to constitutional right, or didn’t observe proper procedure or unsupported by proper evidence or unwarranted by facts which are reviewed de novo
· De novo standard as applied to questions of law, EXCEPT where (Chevron may apply. 

· (Chevron - 

· District Courts (and arguably CoFC) must afford deference to FINAL decision of contracting agency and GAO on issues of policy (Steinthal & Shoals)
 

	REMEDIES AVAILABLE
	· Automatic STAY until decision made (unless CG advised in writing of urgency)

· Can RECOMMEND only, including the following:

· Injunctive or declaratory relief

· Recommendations can also include: (§3554)

1. Refrain from exercising options

2. Re-compete K

3. Issue a new solicitation/invitation

4. Terminate K

5. Award K consistent with regulations

6. Combo of above, or other recommendations CG sees necessary.

· Damages, including Bid Prep Costs and Bid Protest Costs (only GAO can award this, atty fees)

· Non-complying agencies are reported to Congress.

· Courts give deference to GAO decisions because of GAO expertise.
	· Can grant TRO, but ∏ bears burden (harder to get than automatic stay) 

· Can award declaratory and injunctive relief.

· Can award monetary damages including bid prep costs, but NOT bid protest costs (except maybe under Equal Access to Justice Act).

· This Act only awards attorneys’ fees to bidder if court determines that gov’t position was not substantially justified, win on merits, small business. 

· Unlikely to get BOTH equitable and monetary relief. This may be when you seek to have the contract awarded to you.  In this case, you are awarded the K, but don’t get bid preparation costs.



	RELATION TO OTHER FORUMS
	· Jurisdiction of GAO is not exclusive; rather recourse to GAO will generally (not NECESSARILY) precede and judicial proceedings.

· Claim can be brought in GAO, and then same claim brought to CoFC.
	· Under 31 USC §3556, can appeal GAO decision to CoFC; decision of GAO becomes part of record.

· District Courts (and arguably CoFC) must afford deference to FINAL decision of contracting agency and GAO on issues of policy ((Steinthal & (Shoals)

· This is undecided issue.

	CLAIMS
	· Protest must be in form of written objection to a solicitation, termination or cancellation of an award, or proposed award.
	· Can hear bid protests regarding a solicitation or an award or any alleged violation of statute or regulation in connection with procurement.

	OTHER
	· Bid protest forum of choice, because of automatic stay provision and authority to recommend bid protest cost

· GAO reviews the record rather than having a trial
	· 


	FORMER FORUMS:
	CoFC (prior to 1996)
	District Courts

	APPLICABLE STATUTE
	· Tucker Act
	· APA (1970 – 1996/2000)

	JURISDICTION
	· Bid protests where gov’t failed to treat bid fairly (Heyer Products)

· Does not include bid protests for an unfair or illegal solicitation.
	· Little Tucker Act – District Court has concurrent jurisdiction with CoFC for claims >$10K

· Jurisdiction over bid protests – solicitation or an award

	STANDING
	· Heyer Products standing: Disappointed bidder has standing on theory of implied K to give fair consideration to bid.

· This excluds potential bidders
	· Plaintiffs “suffering legal wrong because of agency action or adversely affected or aggrieved by agency action within the meaning of the relevant statute.”

· Includes plaintiffs who have injury in fact and are within zone of interest that statute was designed to protect

· Includes disappointed bidders

· Unlikely to include prospective bidders.

· Merriam v. Kunzig

	REMEDIES AVAILABLE
	· May award bid preparation costs

· NOT available: Expectancy damages and Bid protest costs (attorneys fees)

· Initially, injunctive relief not available.

· Limited injunctive relief available between (Heyer Products and 1996, but it depended on timing of claim (confusing)

· Under Heyer, only injunctive relief is allowed if bid protest is filed before K is awarded.


	· Monetary damages not available.

· Equitable relief available.

· Courts generally shouldn’t issue stays’ only when there has been violation of a clear duty of a procurement official ((Steinthal)

· Injunctive relief should be denied in presence of overriding public interest considerations ((Steinthal)

· After 1996, declaratory and injunctive relief appear to be available regardless of whether claim is filed before or after K is awarded.

	STANDARD OF REVIEW
	· 
	· Arbitrary and capricious as applied to issues of fact and policy.

· De novo standard as applied to questions of law, EXCEPT where (Chevron may apply. 

· District Courts (and arguably CoFC) must afford deference to FINAL decision of contracting agency and GAO on issues of policy ((Steinthal & (Shoals)

	RELATION TO OTHER FORUMS
	· 28 USC § 1500 – CoFC doesn’t have concurrent jurisdiction if same ∏ has same claim pending in another court ((Keene Corp.)
	· 


9. Relationship Between Bid Protest Forums and Performance Dispute Forums
a. REMEDY If a K has been improperly awarded and partially performed

i. Gov’t must terminate improperly awarded K and pay for performance. 

ii. CO asks contractor that was terminated for a Termination/Settlement Proposal (TSP)

· If gov’t accepts, there is no claims proceeding.

· If parties can’t agree as to settlement, then it is considered a performance dispute, and must to BCA or CoFC as a separate claim
iii. Two options:

· (1) Rebuttable presumption that K was not void but voidable.

· If aggrieved party demonstrates (or the contracting agency concludes) that the award was only legally erroneous, then the agreement often times may be terminated, and the original contractor compensated for partial performance, in accordance with the contract's TFC clause. 

· This remedy also is appropriate where the contractor has not conferred any benefits to the government, but has incurred startup costs regarding performance. In general, the cited clause permits compensation for work performed, plus a reasonable allowance for profit thereon.

· Presumption favoring factors treating K as merely voidable.

· Termination for convenience = cost + profit on work performed.
· (2) K was “void ab initio,”

· Void ab initio = gov’t has to argue that everyone, including CO and gov’t should have known that K was illegal.

· Void = majority of cases hold that if a government officer awards a contract in violation of statute, the agreement will be void where the illegality is plain or palpable under the circumstances
· Contractor will receive market value/value of services conferred

iv. Who decides if K is void or voidable?
· BCA or CoFC, based on which tribunal has authority under CDA.

· This is decided in a claims proceeding under the CDA.

· Chances are there will either be a settlement, or K will be found to be voidable (because to argue that it is void, CO will have to argue tat K he/she approved was flagrantly illegal, which is not likely.)

b. U.S. v. Amdahl (Fed. Cir. 1986): Treasury Dept. buys a used computer from Freddie Mac based upon a "sole source" award [meaning they did not solicit bids]. Amdahl was not an unsuccessful bidder b/c they did not bid on the contract. ∏ brings suit in the GSBCA claiming that (1) the government had a duty to look for other contractors; (2) payment terms were ahead of delivery (statutory violation).

i. Issue: what happens when the contract has been performed but the bid protester wins?

ii. Issue of whether the contract is void/voidable and whether the ∏ should recover damages are performance dispute questions. A bid-protest forum should not hear these issues

· In this case, the GAO should issue a stay.
· Agency would then give contractor choice of remedies: 
· Quantum meruit (value rendered as measured by FMV)
· TFC (contractors usually choose this)
· The rest of the proceeding would be bid-protest: Bid protest forums never decide how much the government must pay the terminated contractor – these are performance dispute issues
· Performance disputes must be brought separately in one of the performance dispute forums: 
· BCA
· CoFC: although this court can hear both bid protest and performance disputes, they must do so in separate proceedings

10. International and Comparative Law on Bid Protests

a. WTO Government Procurement Agreement:

i. Substantive: Text includes: non –discrimination, anti-offset, remedies (bid protests)- Annex: each country has own set that limits scope of text
· For example: US has buy American Act Buy American Act: “restricts the purchase of supplies, that are not domestic end products, for use within the United States. A foreign end product may be purchased if the contracting officer determines that the price of the lowest domestic offer is unreasonable or if another exception applies” FAR 25.001(a)(1)
· Determining country of origin- 25.001

· To Qualify Under BAA:
· Article must be manufactured in USA, and
· Cost of domestic components must exceed 50% of cost of all components 
· Exceptions:
· Public Interest
· Nonavailable items
· Despite competition, contracting officer determines domestic products’ cost = unreasonable
· To determine if domestic item’s price is “unreasonable”:   Add to the low offer (foreign item):
· 6% if lowest domestic offer is from a large business;
· 12% if lowest domestic offer is from small business
b. Trade Agreements Act (19 U.S.C. 2501)

i. Provides authority for President to waive the BAA and other discriminatory provisions for eligible products from countries that have signed an international trade agreement with the United States, or that meet certain other criteria, such as being a least developed country. 

ii. The President has delegated this waiver authority to the U.S. Trade Representative. In acquisitions covered by the WTO GPA, Free Trade Agreements, or the Israeli Trade Act, the USTR has waived the BAA and other discriminatory provisions for eligible products. Offers of eligible products receive equal consideration with domestic offers.

· i.e. Must only buy from nations in GPA, Least Developed Nations, part of the Caribbean Basin, or FTA partners. 

iii. Applied to acquisitions covered by (FAR Subpart 25.4):

· WTO GPA

· NAFTA, other FTAs

· Least developed country designations

· Carribean Basin Trade Initiative

· Israeli Free Trade Act

· Agreement on Trade in Civil Aircraft

B. Contract Performance Disputes: the Contracting Officer and the Contract Disputes Act

1. Introduction to the Disputes Process

a. Contracts Disputes Act of 1978 (41 U.S.C. § 601)

i. Codifies United States v. Wunderlich
· CO decisions shall be final and conclusive unless fraudulent or capricious or arbitrary or “grossly erroneous to imply bad faith” 
· Judicial review of CO decisions. There is still not much review; standard of review is very deferential in context of performance disputes.
ii. Must start with contractor
· Step 1 - Request for Equitable Adjustment (REA)
· Step 2 - submit claim to CO, await decision. 
· Then to CoFC (DOJ gets involved) or BOA (agency)
iii. Provisions include:
· Continuing requirement that claims be presented initially to, and decided by CO.
· Codified role of BCAs
· Provided contractors with a choice of forums following CO’s initial decision.
· Appeal from CO’s decision is BCA or CoFC.

· Jurisdiction of BCA and CoFC claims extended to both claims of breach of K and other performance disputes

iv. Relevant Provisions:

· §605

· Claims “arising under” a contract will be subject to a remedy granting clause

· Gov’t doesn’t usually “breach” a contract b/c that means gov’t did something not covered in contract. Contract governs everything so usually not a breach, but a remedy provision- i.e. don’t use word breach

· § 605(a) 

· Claims must be initially presented to and decided by CO.

· Claims must be in writing

· 6 year statute of limitations for non-fraud claims

· Decision must be in writing with reasons for the decision

· § 605(b)

· Allows gov’t to provide in a K that pending CO decision of a dispute, contractor is obligated to continue performance. 

· Renders CO decision final unless appealed under provision of this Act.

· Only way to appeal decision is under this statute; can’t use APA to get to district court.

· §605(c)(1)

· Decision must be make promptly (60 days for claims under $100K)

· For claims >$100, contractor must certify that claim is made in good faith, and that all data is accurate.

· For certified claims >100K, within 60 days CO must make decision or tell contractor when decision will be entered.

· § 605(c)(6)

· CO does not have to make decision on claim >$100K that is not properly certified, as long as CO notifies contractor of defect.

· Defective certification is no reason to deny jurisdiction of a court or BCA.

· However, defect must be corrected before entry of final judgment of BCA or court.

· § 605(c)(7)

· Certification can be made by anyone authorized to bind contractor with respect to the claim.

· If decision is not made within reasonable amount of time, it is a deemed denial of the claim.

· § 606 

· Contractor has right to appeal to BCA.

· Contractor has 90 days to appeal to BCA

· § 607  

· Provides detail about establishment of agency BCA, including jurisdiction and remedies.

· Appeal from BCA for gov’t must be approved by AG

· 607(d) – BCAs are authorized to grant any relief that would be available to a litigant asserting a claim in CoFC.

· 607(g) – Decisions of BCA are final, but contractor can appeal to Fed Cir within 120 days after receipt of decision.

· § 609  

· Allows contractor 12 months to sue in CoFC, from date of CO decision

· Decisions of BCA on questions of law can be reviewed and are not conclusive.

· Decisions of BCA on questions of fact are conclusive unless fraudulent, arbitrary, capricious, bad faith, or supported by substantial evidence.

· Standard of Review:

· CO’s decision – de novo

· Fed. Circuit Review:

· Decisions by BCA – determinations of fact may be set aside if fraudulent, A&C, so grossly erroneous as to imply bad faith, or the decision is not supported by substantial evidence - §609(b)
· Same standard of review as Wunderlich Act and Penner
· Decisions by CoFC – same as normal standard for appellate review of trial court

· Q’s of fact: clearly erroneous
· Q’s of law: de novo
· Miscellaneous

· Time for contractor to appeal agency’s decision runs from date of receipt of CO’s decision by contractor.
· Jurisdictions are exclusive, can’t appeal to both BCA and CoFC.

· If CO rules for private party against the gov’t, gov’t cannot appeal.

· If agency loses at BCA/CoFC stage, gov’t agency needs Attorney General or DOJ approval to appeal.

· According to the doctrine of College Point Boat Corp, an agency’s actions can only be upheld on the ground for the decision originally articulated by the agency.

· Normally, a court must remand to allow the agency to reconsider an alternative ground that may support its decision.

· Reviewing court can’t simply affirm agency decision on alternative rationale from original decision

v. Amendment to CDA – 2007: consolidate BCA’s into two Boards, one for Military Contracts (Defense Dept and NASA), and Civilian Contracts (executive branch agency contracts from other agencies) 

2. Role of the Contracting Officer

a. CO serves two roles: gov’t representative in contracting process, and quasi-judicial role

i. CO must act impartially in settling disputes. He must not act as a representative of one of the contracting parties, but as an impartial, unbiased judge
· CO’s findings subject to arbitrary/capricious standard or so erroneous as to constitute bad faith, to which the court will look at the decision on the merits (Penner v. United States, aff’d S. Ct. 1950)
b. CO must give a both sides an opportunity to explain before decision is issued, to be valid

i. Keystone Coat & Apron v. United States (Ct. Cl. 1960)

c. Role of CO is codified in CDA §605
i. “Deemed denial” – If CO sits on a claim, contractor may treat as a denial so that it may appeal

ii. Appeals Court may send the case back down and require the CO to make a decision

3. Choice of Forum and Procedures under the Contract Disputes Act
a. Before Submitting Claim

i. Submit a request for equitable adjustment to the CO (REA). REA isn’t a claim, but to begin a claim, start with the REA-  
· Routine request = invoice = doesn’t usually even go to CO - goes to accounting. In actuality it’s easy to tell between a claim and an REA
ii. ADR encouraged FAR 33.214

· Binding or Non-Binding ADR
· Request must be in writing w/ max award specified
· Both certifier and contractor are liable for fraud and must only ask for as much as they’re deserved.
b. Certification

i. CDA §605(c)(1) requires that on claims >$50K, contractor must certify that:  

· Claim is made in good faith, 

· Supporting data are accurate and complete to the best of knowledge and belief, and 

· Amount requested accurately reflects the adjustment for which contractor believes gov’t is liable

ii. Implementing Regulation FAR §33.207(c)(2) – 2 categories of people who may certify a claim under §605(c)(1)

· Senior company official in charge at the plant or location involved

· Officer or general partner having overall responsibility for conduct of contractor’s affairs

iii. Failure to Certify - United States v. Grumman (Fed. Cir. 1991)
· Where case is dismissed for lack of jurisdiction (failure to certify), course of action is

· Properly certify claim

· Resubmit claim to CO

· If CO produces adverse decision, appeal to BCA or CoFC

c. Claims Under the CDA

i. Disputes – FAR § 52.233-1
ii. Generally contractors are not entitled to collect interest on a claim in their favor until a final judgment is reached

iii. FAR §2.101 – defines “claim” for the purposes of CDA

· A written demand or written assertion…seeking, as a matter of right, the payment of money in a sum certain, the adjustment or interpretation of contract terms, or other relief arising under or relating to the K

· A voucher, invoice, or other routine request for payment that is not in dispute when submitted is not a claim

iv. Requirements for a monetary claim (Reflectone v. Dalton, Fed. Cir, 1995):
· In writing

· Request a final decision

· Need not use magic words, just that a reasonable person could discern that contractor wanted a final decision (Transamerica v. United States)
· Seek payment as a “matter of right”

· Include a sum certain

· Be non-routine (or be in dispute)

· Be made with sufficient specificity

· Be certified, if above $100K

· Be submitted to the CO

v. Subcontractor Claims

· Good faith requirement means that prime contractor need only believe that there is good ground for subcontractor’s claim, not that the prime contractor believe the subcontractor’s claim to be certain - Transamerica v. United States (Fed Cir. 1992)

d. Statute of Limitations

i. Six years, generally (Algonac Ct. Cl. 1970)

e. Cancellation (GSAR 552.238-73)

i. Either party can cancel the MAS K in whole or in part

ii. Cancellation takes effect 30 calendar days after other party receives notice

IV. Formation of Government Contracts

A. Basic Principles of Government Contract Formation

1. Types of Contracts: 

a. Definite Quantity (no consideration problem)

b. Indefinite Quantity (absent an obligatory minimum quantity, would fail for lack of consideration)

c. Requirements (the buyer’s promise to turn to the seller for all such requirements as might develop acts as sufficient consideration) - Torncello v. United States (Ct. Cl. 1982)
2. Common law doctrines of Ks that appear in Government Ks

a. Offer and acceptance

i. Competitive Negotiations

· Gov’t produces integrated writing and send to contractor, which is offer.  When returned and signed by CO, that is acceptance

ii. Sealed Bidding (FAR Part 14)
· IFB is an invitation to make an offer, bid constitutes offer, and the awarding of the bid constitutes acceptance. 

· Gov’t accepts offer in any way that is a written indication that bidder is winner; don’t need formal K signed by both - United States v. Purcell Envelope (1919)
· Gov’t agent must have authority to accept for it to be valid
b. Statute of Frauds

i. Express Ks with the gov’t must be in writing to be enforceable. 
· United States v. American Renaissance Lines (DC Cir 1974)

· Only express Ks have to be in writing, a court can still find an implied-in-fact K without a writing – Narva Harris Const Corp. v. United States (Ct Cl. 1974)
ii. 31 U.S.C. §1501 should be treated as a Statute of Frauds. 
c. Implied Contracts

i. Implied-in-Fact
· Actual K is formed either explicitly or implicitly by words or deeds

· Look at the contract and the conduct of the parties

· Algonac v. United States (Ct. Cl. 1970) - Algonac informs government that there will be excess materials.  Gov’t has Algonac fill out some forms about what to do with the materials.  Algonac keeps telling gov’t (for 10 years) that they have these excess materials.  Finally, CO decides that it is in the best interest of the gov’t to just trash the materials.  As part of the K, Algonac had to care and preserve the materials.  Algonac sues to recover storage costs for the materials

· Court emphasizes that it takes a meeting of the minds to make an implied in fact K

· A court cannot find an Implied-in-Fact K if there would not/ could not have been an actual K with those terms

· Hercules v. United States (1996) - Hercules settled with veterans who had been exposed to Agent Orange, now Hercules is seeking indemnification from the government.  (Couldn’t sue government because of Discretionary Function doctrine, and Ferris Doctrine, which doesn’t allow for military personnel to sue for injuries received while serving)

· Here, there was no implied-in-fact K because of the Anti-Deficiency Act

· No appropriation that covers indemnity

ii. Implied-in-Law
· “Quasi-K”

· Equity/fairness requires that one party be treated in a certain way, so court tries to treat it as if there actually were a K.
· Not enforceable against government
d. Consideration
i. Gov’t Ks must also have consideration, unless there is an explicit statutory (or regulatory) exception.

ii. See above for details per contract type

e. Basic Canon of Contract Law
i. A court will interpret ambiguities to preserve consideration

3. Electronic Contracting

a. Uniform Electronic Transactions Act (UETA)

i. Online Contracting (not controversial)

ii. Allows electronic signatures and records

· Does not change substantive law

iii. Applies to transactions

· An action or a set of actions occurring between two or more persons relating to the conduct of business, commercial or governmental affairs

iv. Does not apply to

· Wills

· Unilaterally generated records or signatures

· Transactions not related to business, commercial, consumer or govt

· UCC transactions except Art. 2 (sales) and 2A (leases)

· Other transactions excluded by state

v. Cannot be imposed unilaterally (§ 5)

· Both parties must agree to conduct it by electronic means

· Determined by: explicit agreement, agreement implied from conduct, agreement inferred from trade usage

vi. Electronic signatures

· A record or signature may not be denied legal effect/enforceability solely because in electronic form. – ESIGN

· A contract may not be denied legal effect solely because an electronic record was used in formation. – ESIGN

· An electronic record satisfies a law requiring a record to be in writing (e.g., a statute of frauds).

· An electronic signature satisfies a law requiring a signature, or providing for certain consequences in the absence of a signature

vii. Sent/Received

· Sent

· When property addressed and directed to an information processing system used or designed by recipient

· When in a form capable of processing; and

· Upon entering an IPS outside the control of sender/sender’s agent

· Received

· When it enters an IPS designated or used by recipient for purpose of receiving electronic records/ information of the type sent, and from which recipient is able to retrieve the record; and

· Is in a form capable of being processed by that system.

b. Uniform Computer Info Transaction Act (UCITA)

i. Software Licensing (very controversial)

c. FAR Subpart 4.5

i. Federal government shall use electronic commerce whenever practicable or cost-effective

d. Risks, per DOJ

i. Availability of the records: 

· How will the relevant data be collected, retained, and made accessible in a secure and timely fashion?  

ii. Capability of the process to persuade: 

· Will the information used to document the process be easily understood and convince appropriate audiences? 

iii. Legal effectiveness of the process: 

· Will the processes and the electronic-based data meet all legal requirements necessary to ensure that the associated   transactions or agreements are enforceable? 

iv. Legal requirements: 

· Will the electronic-based process allow the agency to meet its legal obligations under such statutes as the Federal Records Act, the Freedom of Information Act, the Privacy Act, the Rehabilitation Act, and the Trade Secrets Act, as well as judicial discovery? 

v. Admissibility: 

· Is the data collected, preserved and maintained in a way that ensures that it can be admitted in court in case of litigation

e. PKI (digital signature) Structure

i. Certification authority distributes “keys” to sender and recipient of encrypted messages secured by “digital signatures”

B. Competition Policies

1. Competition Requirements of the Armed Services Procurement Act (10 U.S.C. § 2304)

a. Full and Open Competition:

i. System of acquisition in which all responsible parties are permitted to participate (they must demonstrate capability)

ii. Default rule (unless there is an exception)

iii. Ways to get around Full and Open Competition

· GSA Schedule (FAR 8)

· Commercial Items (FAR 12)

· Simplified (FAR 13)

· Sealed Bids (FAR 14) 

· Other than F&OC (FAR 6.3)

· Justification & Approval

· Negotiations (FAR 15)

· Other than F&OC (FAR 6.3)

· Justification & Approval

· IDIQs (FAR 16)

b. Sole Source Procurement: exceptions to Full and Open Competition where best suited under circumstances

i. Within each exception, gov’t must use as much competition as the exception permits

ii. Justification for using an exception must be in writing before the contract is awarded

iii. Exceptions – § 2304(c):

· Only available from one source or from a limited number of sources

· Urgency/Emergency

· Not based on lack of advanced planning
· When important to keep source available

· International Agreement/Treaty

· Statutory authorization for name-brand products

· Disclosure of agency’s needs would compromise national security 

· There must be competition between however many contractors have the requisite clearance

· Head of agency determination (must personally make determination)

· Must be in public interest

· Must notify Congress in writing at least 30 days before award of K

c. Determining Which Type of Procurement Method To Use:

i. Do we have to use F&OC?

· See exceptions in § 2304(c), above

ii. If so, what kind?

· Sealed bids shall be solicited if award will be based on “price and other price-related factors” § 2304(a)(2)(A)(ii) 

· Sealed bids shall be solicited if it isn’t necessary to conduct discussions about bids. § 2304(a)(2)(A)(iii)
2. Small Business Exception

3. Simplified Acquisition – exist outside of CICA

a. GSA multiple-award schedules & federal supply schedules

b. Inter-agency/government-wide agency Ks [GWACs]: exist between agencies 

c. Threshold:

i. Under $100K

ii. Commercial Item Acquisitions: under $5 million there may be some exceptions available

d. Purchase Cards: Micro-purchase threshold – under $25K no competition necessary

4. Justification Requirements – § 2304(f)
a. Applies to all FAR 6.3 – “Other-Than-Full-And-Open” Competitions
b. CO’s must prepare a written justification prior to invoking an exception and must secure approval for the use of a procedure other than F&OC from a higher agency official

c. This allows a contractor to make a bid protest before the award

d. The more $ the K entails, the more authority the CO must have to invoke an exception

e. Agency official must do the following:

i. Identify the statutory exception

ii. Explain the justification

iii. Determine that notwithstanding the exception, it would have been fair and reasonable
f. Justification must be made public
5. Practices that May Frustrate Full and Open Competition (Lawfully and Unlawfully)

a. Sole source procurement (Pacific Sky)

b. Design or Performance specifications (Memorex)

i. Memorex Test: 

· Presumption for validity

· Are the restrictions reasonable?

· Does the government have a legitimate necessity for the restrictions?

· Memorex Corporation (GSBCA 1985)
ii. Brand name can be included in spec, but not exclusively relied on; gov’t must specifically indicate capability/performance needed, and bidders who can comply must be permitted to compete.

· Rules don’t ban specs that include a brand name, as long as gov’t spells out the features needed so bidders can tell if they can supply something that fits gov’t needs.

· This means that agency can rely in part on a brand name, but really has to specify the capability/performance needed.

· In the matter of Computer Network Corp. (Comp. Gen. 1975)
c. Change orders

d. Orders above the required minimum in indefinite quantity Ks

e. Extensions of Ks

f. Restrictive determinations as to the responsibility of bidders

g. Bundling

i. CO must show a “reasonable basis” for determining that only one party can provide the products - Matter of Pacific Sky Supply, Inc. (Comp. Gen. 1987)

· Example of a legitimate reason: if the parts could only be found in one place, or if all the parts fit together in a certain way

ii. Note on Bundling: in some cases, it may be permissible for agencies to bundle their contracts together for administrative convenience, but this is only one of the GAO’s “recognized factors” and is not sufficient by itself

· GAO’s Factors: written justification, cost, # of items, length of K
C. Alternative Procedures (ASPA – 10 U.S.C. § 2304 and FPASA – 41 U.S.C. § 253)

1. Sealed Bidding Contracting (FAR 14)
a. Technique: 

i. Preferred method, Must be used if the following 4 things are true (FAR 6.401):

· Enough time (if not, no competitive procedure)

· Reasonable expectation of more than one bid (if not sole source award – no competitive procedure)

· Award will be made on basis of price and price related factors
· Not necessary to conduct discussions 

b. Mechanics: 

i. Invitation for Bids (IFB) – should include complete specifications

ii. Discussions can be held through pre-bid conference to explain complicated specifications

c. Awards

i. Award bid to (1) responsible bidder who responds with (2) responsive bid that is (3) most favorable to gov’t considering only cost and cost-related factors
d. Modification or Withdrawal

i. After sealed bids are opened, modification or withdrawal is prohibited unless such modification or withdrawal is received before the award has been made and either

· Failure of the modification or withdrawal to arrive prior to the fixed time for opening as due solely to a delay in the mails for which bidder was not responsible; or

· Modification is in the interest of the Government and not prejudicial to other bidders; or

· There is reasonable evidence of a mistake (FAR § 14.407-3)
· Refining Associates v. United States (Ct. Cl. 1953)

ii. Where low bidder attempts to modify and adjust price upward, must show by clear and convincing evidence that there was an error, how error occurred and what the intended price was

iii. Where modification attempts to displace lowest bidder, the mistake and intended bid must be discernable from the bid itself coupled with the invitation for bids for the correction to be allowed

e. Responsive/ Non-Responsive Bids

i. Bid may only be accepted if it is responsive – conforms to the solicitation (ASPA, 10 U.S.C. § 2305(b)(3))

ii. Deviations from the specifications listed in the IFB may be waived by the CO so long as they do not go to the substance of the bid or work an injustice to other bidders

· Substantial deviation is one which affects price, quantity, or quality of the article offered

· Prestex v. United States (Ct. Cl. 1963)
2. Competitive Negotiation (FAR 15)
a.  Solicitation

i. Create a source selection plan that specifies what the criteria will be for choosing a contractor (must be fairly detailed and list relative weight)

· Request for Proposal (RFP)

ii. Proposals are not publicly opened the way that bids are; this makes it harder to achieve transparency

b. Criteria Used to Determine Winner of Competitive Negotiation
i. Lowest price among technically acceptable bids

ii. Series of technical criteria (Matter of Essex Electric)

iii. May rate on pass/fail basis (“go/no go”) or by assigning weighted values

· Gov’t must say how they will choose the winner and they must do what they said they would do (Cardinal Rule)

c. Best Value
i. Room to define in advance what would be a quality product that would meet the agency’s needs

d. “Debriefing” (FAR 15.505)

i. If you lose, you are entitled to a debriefing which includes how their bid was evaluated, summary of rationale for choosing another bidder, ranking of bidders, and what your strengths and weaknesses are 

· Must request within 3 days

ii. Includes

· Agency’s evaluation of significant elements in the offeror’s proposal; 

· A summary of the rationale for eliminating the offeror from the competition; and 

· Reasonable responses to relevant questions about whether source selection procedures contained in the solicitation, applicable regulations, and other applicable authorities were followed in the process of eliminating the offeror from the competitionAwarding Bids 

iii. Award on initial proposals: Evaluate proposals and make a decision immediately

· This is permissible as long as the solicitation says that the agency reserves the right to make an award on initial proposals

iv. Competitive Range: narrowing the list of bidders down to a manageable sized group of bidders

· Gov’t can then ask remaining bidders to submit revised offers (Best and Final Offer)

e. Pre-Award Survey
i. Used as part of determining responsibility of bidders

ii. The preaward survey does not serve the same purpose as competitive negotiation

· Preaward survery focuses on firm’s ability to perform as required and involves matters like financial resources, experience, facilities, and performance record
· Negotiation process focuses on developing, through discussions if necessary, the contractual obligations
· Matter of Essex Electro Engineers, Inc. (Comp. Gen. 1986)
3. Choosing Between SB and CN
a. Agencies have discretion in deciding whether to use SB or CN

i. Deferential Standard of review

b. Need for discussions differentiates CN from SB, but such need must hinge on technical proposals or complex proposals (various options, etc)

i. Racal Corporations (Comp. Gen. 1990)
SEALED BIDDING v. COMPETITIVE NEGOTIATION

	
	SEALED BIDDING
	COMPETITIVE NEGOTIATIONS

	Award Basis
	· Responsible Bidder

· Responsive Bid (to IFB)

· Price and Price Related Factors

· No matter what, K must go to lowest bidder 

· No negotiation / discussions

· (if Kor has question, call meeting to get clarification)
	· “Best value to gov’t, using price and other factors that are stated in Source Selection plan.”

· Can include multiple rounds; iterative process (Can whittle group of bidders down to “competitive range).

· Negotiation allowed

· Not necessarily lowest bid

	Award Right Away?
	No – first must determine if responsible after choosing tentative winner
	Yes, if gov’t reserves right to do so in RFP.

	Invitation
	IFB
	RFP

	Type of K available
	· Must be some kind of fixed Price

· Includes fixed price or fixed price with economic price adjustment
	· Can be fixed price or Cost Based K

· Agency has discretion to determine what it would prefer; decisions effectively unreviewable.

	Responsibility
	· Determined after low bidder is chosen.


	· Responsibility factors can be included as weighing factors in Source Selection Plan (takes discretion away from SBA in cases of small businesses)

	Responsive Bid
	· As long as bid doesn’t “substantially deviate” (price, quantity, or quality), CO can accept bid.

· Otherwise, CO CANNOT accept non-responsive bid (no authority).
	· Non-responsive bid is discussion point, or reason to give lower points on sliding scale.



	Other
	· Bid must be 100% responsive to IFB.

· Bids are open publicly
	· Bids are considered proprietary; not open publicly. (Although losing offeror can find out why he lost; where deficient compared to winner).

· Vastly more discretionary


D. Qualification
· (1) Suspension, Debarment, & De Facto Debarment

· All look at past conduct

· If found, generally ineligible for future gov’t Ks

· (2) Responsibility

· Looks at present capability

· Done contract by contract
· “Responsible prospective contractor” means a contractor that meets the standards in 9.104 

· (3) Pre-Qualification (illegal in US)
· Looks as present capability

· Supposed to operate generally

· Way to generically determine present and future responsibility

· More efficient; agencies like it & Congress doesn’t.

· Allowed in EU and GPA.

	
	GENERIC DETERMINATION
	CASE BY CASE (K-Specific) DETERMINATION

	FOCUS ON PAST BEHAVIOR
	Debarment, Suspension, De Facto Debarment
	Civil and criminal fraud prosecutions

	FOCUS ON PRESENT ABILITY
	Pre-Qualification
	Responsibility




1. Debarment and Suspension
a. Suspension: like preliminary injunction; used while gov’t deciding whether to debar or not

i. Interim measure

· No term, but can last up to 12 months (or 18 for good cause) 

ii. While contractor is suspended, can’t participate in any IFB or RFP

iii. Requires a lot less due process than a debarment.

b. Debarment: procedure used to decide that a contractor is generally ineligible because of past conduct

i. Governed by FAR § 9.406
ii. Not contract specific and executive branch wide

iii. For a term of years – no more than 3 years

iv. There is a central registry of all debarred companies that extends throughout the whole executive branch.

v. Causes for debarment (48 USC § 9.406-2):

· (1) Conviction or civil judgment for: 

· Commission of fraud or criminal offense connected to public K

· Violating antitrust statutes related to submission of offers
· Embezzlement, bribery, theft, forgery, falsification/ destruction of records

· Commission of any other offense “indicating a lack of business integrity or business honesty that seriously and directly affects the present responsibility of a Government contractor or subcontractor.”
· (2) K violations (based upon preponderance of the evidence)
· Willful violation of terms of gov’t K or sub-K

· History of poor performance on gov’t Ks

· (3) Violation of Drug-Free Workplace Act of 1988
· (4) Residual clause – FAR 9.406-2 (c)

· Contractor also may be debarred for “any other cause of so serious or compelling a nature that it affects the present responsibility of a Government contractor or subcontractor.”
vi. Procedure: 

· Agencies have a special debarment procedure

· Agency doesn’t need statutory authority to debar

· Generally has a “debarring official”

· Must give notice of proposed grounds for debarment.

· Must give hearing to discuss contested facts, and opportunity to cross any adverse witnesses.

· Any facts that were already established in a civil or criminal case are not relitigated; there is no right to an evidentiary hearing.  You still have a right for an opportunity to respond.

· Must tell contractor findings as to grounds for debarment.

vii. Judicial review

· An independent agency action – goes to Dist. Ct. under APA (D.C. is one of the few jurisdictions that permits this)

c. De Facto Debarment: not really a procedure; actions that have the effect of debarment but are not legally recognized – i.e. recurring finding of non-responsibility Old Dominion
d. Forums:

i. GAO
· As of 2002 GAO won’t hear suspension/debarment issues

· Should only be within agency itself. 4 CFR 21.4(i)
ii. District Courts 

· Can hear suspension and debarment cases, because they are still reviewable under the APA. (as well as de facto and quasi de facto debarments)

iii. CoFC 

· Cannot hear debarment issues.
2. Responsibility
a. It is absolutely required that a responsibility determination be made before K is awarded In either sealed bidding or competitive negotiation (FAR §9.103)

i. Purchases shall be made from, and K shall be awarded to responsible prospective contractors only

ii. CO must make an affirmative determination of responsibility; if no determination is made, contractor is considered nonresponsible

iii. Burden of proof is on contractor

iv. Contractor must affirmative demonstrate responsibility, including when necessary, the responsibility of its proposed subcontractors

v. If prospective contractor is a small business concern, must comply with subpart 19.6 Certificates of Competency and Determination of Eligibility.

b. Doesn’t trade off against cost or any other factor

i. Responsibility is “go/no go”
c. To be determined responsible, prospective contractor must have (FAR §9.104):
i. Adequate financial resources
ii. Capacity to do work on time, given other commitments

iii. Satisfactory record of K performance and integrity in past dealings

· Inadequate performance on past Ks is relatively unlikely to lead to suspension or debarment, but must be given independent consideration in connection with the responsibility determination.

iv. Sufficient management and technical capabilities
v. Possession of necessary facilities and equipment
d. Small Business

i. When CO determines small business non-responsible, CO must withhold award and refer the matter to SBA to certify responsibility - 48 CFR §19.602-1(a)

ii. SBA can override non-responsibility determination with Cert. of Competency

iii. Agencies have the option of appealing SBA issuance of COC’s, but do not have the authority to disregard a COC decision because the agency disagrees.

· Only if the SBA takes no action w/in 15 days can the agency go ahead and issue the K to another contractor - 48 CFR §19.602-4(c)
· Where amount of K exceeds a specific amount of if the CO disagreed with regional office, SBA regional office must refer a recommendation to issue a COC to SBA central office (48 CFR §19.602-1(a)(3)) and so notify CO (48 CFR §19.602-2(b)). 

· If the Central office concurs with regional office’s recommendation, Central Office is to notify CO of its decision by phone, followed by a written confirmation (48 CFR §19.602-3(b)).

· Agency must notify SBA Central Office of decision to appeal within 10 days after receipt of SAB decision

· Matter of J.R. Youngdale Const. Co.: (Comp. Gen. 1985): ∏ is the lowest bidder, but they are deemed nonresponsible.  ∏ goes to SBA for a Certificate of Competency (COC).  SBA informs agency that they do not have time to do a thorough investigation, and award the COC.  Agency wants to appeal the SBA’s issuance of COC, but instead of waiting, they just go ahead and award the K to the next lowest bidder. 

iv. But, if responsibility factors are used as rating factors in CN, and a small business loses the K, SBA can’t do anything about that because they only deal with responsibility determinations. 

· Essex shows the incentive to use CN when there are small businesses that gov’t thinks it would not approve but that the SBA would.

e. Pre-Award Survey (CO’s investigation):

i. Process of seeking information about contractor from within gov’t and through offeror’s own information.
f. Judicial Review 

i. Forums

· GAO

· CoFC

· Treated as bid protest

ii. Standard of Review 

· To overturn a non-responsibility determination, the protester must show bath faith by the agency or lack of any reasonable basis for the determination - Mater of S.A.F.E. Export Corp.(Comp. Gen. 1983)
iii. For a Due Process violation, there must be recurring non-responsibility determination and stigmatizing result (e.g. integrity considerations)

· Old Dominion Dairy Prod. V. Sec. of Def. (DC Cir. 1980)

iv. Contractor has a right to be notified that contractor has been found non-responsible and right to respond to CO’s determination

· Old Dominion Dairy Prod. V. Sec. of Def. (DC Cir. 1980)

v. Disappointed bidder claims competitor was improperly determined responsible

· Absent bad faith, unlikely to recover bid preparation expenses under Heyer Products theory of breach of implied-in-fact K– Keco II  v. United States (Ct. Cl. 1974) Fed. Cir. declines to follow

· APA standard (arbitrary and capricious) applies, no need for Heyer Products – Impresa Construzioni v. United States (Fed. Cir. 2001)

3. Pre-Qualification

a. Gov’t makes a standing list of people who are qualified; essentially a generic determination of responsibility in advance

i. Controversial, and sometimes forbidden

ii. Permissible constraint: Qualified Products/Manufacturer Lists

· Under QPL/QML, manufacturers are not disqualified from bidding if they are not on list

· Admin. burden cannot be the only reason for employing QPL/QML

· If it was backed up w/ important agency interests, could potentially be ok (Pacific Sky)
· E.g. Essential to assure procurement of satisfactory end product
· In the matter of USDA’s Use of Master Agreement (Comp. Gen. 1975): USDA wanted to hire a contractor to handle all of its projects estimated under $100,000 in the DC area. To do so, USDA created a Master Agreement to narrow down the 127 firms that responded to the RFP based upon 8 factors in the agreement. The MA was basically a prequalification of contractors – court asks if this “unduly” restricts competition b/c the USDA wanted to create the MA one time and use it for all of its procurement needs in the future.
b. 10 U.S.C. §2319 – Encouragement of New Competitors

i. Requires procuring agency to state in writing the prequalification and justification 

ii. Applies a least restrictive means test

iii. Requires that all contractors to try to qualify, even if they are not on the list (makes list somewhat ineffectual)

iv. Everyone who meets objective standards of list must be allowed to be on the list and must be given a chance to bid (can’t close b/c of # or date)

c. Federal Supply Schedule (FSS):

i. Gov’t enters into indefinite quantities K with multiple suppliers.  Contractor gets authorized as a provider for a product, and also has a price.  Any gov’t agency can buy from contractors on FSS.  Effectively, GSA created something of a catalogue.

d. Multiple Award Schedules (MAS): 

i. Functionally identical to prequalification

· Technically not b/c K is awarded at time Kor is placed on the schedule

ii. When certain standardized goods and services (typically commercial, non-governmental specific products) are needed, GSA will create a master-list to allow for gov’t-wide procurement needs

iii. Contractor that is put on GSA’s MAS is considered to have been awarded the K, even if gov’t doesn’t purchase from them (usually minimum order guarantee)

iv. After list is made, agencies CO’s will typically just give business they know/like

E. Types of Contracts: Allocation of the Risk of Uncertainty

1. Types of K:

a. Fixed Price K (must be used in SB) 
i. Firm Fixed Price (48 C.F.R. § 16.202)

· Use when:

· Adequate price competition

· Price comparisons with prior purchases

· Cost or pricing information available

· Performance uncertainties can be identified
ii. Fixed Price w/ Economic Price Adjustment (48 C.F.R. § 16.302)

b. Cost-Reimbursement K (General Electric) 

i. Cost-Plus Fixed Fee (48 C.F.R. § 16.306)
· Fee usually limited to 10% of estimated cost

· Audited

ii. Cost-Plus Percentage of Cost (Prohibited)

· Profit factor calculated as percentage of cost; creates a large incentive to run up costs

· Factors (Urban Data Systems, Fed. Cir. 1983)
· Payment is on a predetermined % rate

· Predetermined % rate is applied to actual performance costs

· Contractor’s entitlement is uncertain at time of contracting

· Entitlement increases with increased performance costs

iii. Cost-Plus Incentive Fee

· Includes a specific formula

iv. Cost-Plus Award Fee

· Doesn’t use a formula (some discretion involved)

· These K’s are more flexible

c. Time and Materials K

i. Starts w/ fixed rate for labor per hour

ii. Number of hours it takes to do the job isn’t fixed

iii. Plus certain costs (materials)

2. Contracts and Bidding Process
a. Sealed bidding = fixed-price K (b/c K is awarded based on bid)

b. Competitive negotiation gives you a choice b/w fixed price and cost-reimbursement based on allocation of risk
3. Allocation of Risk
a. Gov’t’s main goal: minimize cost

b. Low-risk, low-uncertainty (presumption): fixed price K

c. Fixed-price w/ Economic Price Adjustment: 

i. Useful if costs outside of contractor’s control are particularly volatile, i.e. market or labor conditions industry-wide

d. Cost-Reimbursement K

i. As risk gets greater, if gov’t insists on allocating risk to contractor, contractor will either walk away or will engage in overbidding (“insurance premium”)

ii. Only permitted where contractor has internal auditing and accounting system that allows agency to determine whether contractor is entitled to reimbursement that it has claimed

e. Time/Materials K: discouraged because they create no incentive for contractor to control costs or ensure that labor is efficiently employed
4. Factors in Selecting Contract Types (48 C.F.R. § 16.104)

a. Price competition

b. Price analysis

c. Cost analysis

d. Type and complexity of the requirement

e. Urgency of the requirement

f. Period of performance

g. Contractor’s technical capability and financial responsibility

h. Adequacy of contractor’s accounting system

i. Concurrent contracts

j. Extent and nature of proposed subcontracting

5. Auditing Authority
a. Three kinds of auditing authority

i. Agency 

· Governing Provision: 41 USC §254d(a): agency that are procuring stuff have authority to audit performance of the K under cost-based Ks
· In Defense Dept.: DCAA – Defense Contracting Auditing Authority

ii. GAO/Comptroller General

· Governing Provision: 41 USC §254d(c): CG has authority whenever K is the product of a process other than sealed bidding

· Applies to negotiated fixed-price Ks and negotiated cost-reimbursement Ks (“other than sealed bid contracts”)

· Cost-reimbursement Ks permit access to information concerning direct and indirect cost

· Fixed price Ks allow access to direct cost info

· Indirect costs – R&D, marketing and promotion, distribution, and administration (not directly attributable to a particular product)

· Direct costs – direct manufacturing and overhead costs

· Bowsher v. Merck (1983)

iii. Truth In Negotiations Act (TINA)

· Governing Provision: 41 USC §254b: When an agency is going to enter into a K other than by sealed bidding, and the K exceeds a certain threshold, then contractor must provide gov’t with certified cost and pricing data: 

· All information that a reasonable buyer/seller would expect to affect the negotiations significantly

· All records related to proposal, discussions, pricing or performance

· Info must be requested at the time of bidding process
· Contractors do not like this: it is a substantial deviation from the normal “arms length” bargaining that normally goes on b/w parties

· Exceptions: 

· Where adequate price competition (takes out a lot of competitive neg./fixed-price Ks)

· Where prices set by law/regulation

· Where item (or service) is commercial; agency can just look at FMV

· This doesn’t work if product has been modified to certain specs

· Head of procuring agency grants exemption

iv. Inspectors General 
· Has subpoena power

· Can get prime or subcontractor records

· Cost reimbursement/ T&M contracts /Etc.

                 SUMMARY of AUDITING AUTHORITY:
	Who is auditing?
	Statutory Authority
	What kinds of procurement can they audit?
	What can they get?

	GAO
	§254d(c)(1)
	· “Other than SB”(Therefore, all CN Ks)

· This includes fixed price cost-based Ks

· Broader than agency authority
	· When K is fixed price, GAO can get direct cost information. (“directly pertain”)

· When K is cost-based, both direct and indirect information is available. 

· See Bowsher above

	Procuring Agency
	§254r6d(a)(1)
	· Cost-based Ks

· Includes prime and sub-contractors.
	· Gov’t checks all costs spent on K, checking to make sure $ was really spent, and that $ correctly charged to this K.

	Procuring Agency
	TINA §254(b)
	· When TINA applies:

(1) Other than sealed bidding (therefore, CN)

(2) Over $ threshold ($500K)

(3) No exception applies (see below)

(4) Audit authority only available if cost and pricing data was requested as part of negotiation (at time of contracting)

(5) Follow up audit available only for 3 years.

· Exceptions:

( Adequate price    competition

( Prices set by law or reg.

( Commercial item

· TINA is most applicable when CN produces a cost-based K
	· Cost and pricing data ( Includes all info that “a prudent buyer or seller would reasonably expect to affect price negotiations significantly.

· Contractor must certify Data

· Authority extends for 3 years to check these documents

· Greatest of gov’t audit authority to make sure gov’t is getting best price

· Gov’t can then adjust price as result of this audit

· For a fixed price K, direct cost information is available, For a cost based K, both direct and indirect cost info is available.(Indirect costs include: Promotion, R&D, marketing, advertising, etc.)


F. Collateral Socio-Economic Policies

1. Competitive negotiation already adds an element of subjectivity to process (this is what the EU is so concerned about)

2. Should we have any collateral socio-economic policies?

a. Econ view: collateral SE policies raise the cost of entering the marketplace, thereby lowering supply and raising overall cost that gov’t must pay

b. Should we have dual regulation of government contractors?

i. We already have a set of rules that apply to everyone (FLSA), is it fair to have a stricter set of rules for gov’t contractors?

3. Types of Policies: 

a. Small Business Preferences

b. Preferences for Disadvantaged Business Owners (minorities and/or women)

i. Often rest on §8(a) of SBA, which authorizes SBA to enter into prime contracts with agencies and subcontract the work to small business concerns

ii. Adarand v. Pena (1995): race based preference in gov’t Ks are subject to strict scrutiny under Equal Protection Clause; this has never been fully litigated

iii. Gender preferences are only subject to heightened scrutiny, so they might pass constitutional muster while race based preferences might not

c. Domestic Preference Policies

i. Increasingly these types of policies, such as the Buy American Act are trumped by international treaties that US is a signatory to (e.g. WTO gov’t Ks system)

· Trade Agreements Act of 1979 (19 U.S.C. §§ 2501, et seq) authorizes President to waive BAA in order to meet requirements of int’l trade agreements

d. Equal Opportunity Employment Policies

i. Mandates inclusion of standardized anti-discrimination clause in almost all gov’t Ks

e. Labor Standards

i. Davis-Bacon Act: requires fed. construction contractors to pay prevailing wages

ii. Walsh-Healey Act: requires fed. contractors to pay prevailing wages as determined by SOL 

iii. Service Contract Act: requires fed. service contractors to pay prevailing wages in locality in which work is performed

4. Preemption

a. Chamber of Commerce v. Reich (DC Cir. 1996)

i. Where there is no clear intention otherwise, a specific statute will not be controlled or nullified by a general one

ii. NLRA pre-emption

· Garmon pre-emption forbids state and local regulation of activities that are protected by §7 of the NLRA or constitute an unfair labor practice under §8

· Machinists pre-emption, on the other hand, prohibits regulation of areas that Congress intended to be left unregulated and to be controlled by the free play of economic forces


V. Administration of Government Contracts

A. General Approach to Contract Interpretation

1. If federal case law is not on point, courts look to UCC and other uniform state law

a. When the states have gone so far in achieving the desirable goal of a uniform law governing commercial transactions, it would be a distinct disservice to insist on a different one for the segment of commerce, important but still small in relation to the total, consisting of transactions with the United States (United States v. Wegematic, 2d Cir. 1966)
B. Contractors’ Rights

1. Delay

a. Types
i. Excusable Delay: any delay that is deemed not to be the contractor’s fault nor foreseeable – 48 CFR § 52.249-8(c)
· Contractor bears cost impact

· Acts of God or public enemy, Acts of gov’t in its sovereign or contractual capacity, Fires, Floods, Epidemics, Quarantine restrictions, Strikes, Freight embargoes, Unusually severe weather.

ii. Compensable Delay: goes beyond excusable; actually creates an affirmative right to additional compensation (in the form of an EA)

· Express suspension of work

· Constructive suspension of work

· Constructive suspension has same effect and consequences as actual suspension, and relief is equal

· Fruehauf Corp. v. United States (Ct. Cl. 1978)

· Fruehauf Test: for determining when extra cost is available as a result of compensable delay:

· Suspension serves convenience of government

· Creates a delay of an unreasonable amount of time / unreasonable cost on contractor

· Without the fault of the contractor

· Delay resulted from action of CO or wrongful inaction

· Contractor must give notice of claim for EA, in writing, within 20 days

· Notice provisions in contract-adjustment clauses need not be applied too technically and illiberally where the Government is quite aware of the operative facts (constructive suspensions)

· Where the ∆ knew or should have known that the government’s authority and responsibility to remedy the difficulty had been triggered by ∏’s complaints

· Hoel-Steffen Construction v. United States (Ct. Cl. 1972)

· Notice provision inapplicable where:

· 1. Written notice is in fact given the contracting officer. (Hoel-Steffen)

· 2. The contracting officer has actual or imputed knowledge of the facts giving rise to the claim. (R.R. Tyler)

· 3. Notice to the contracting officer would have been useless. (Mil-Pak)

· 4. The contracting officer frustrated the giving of the notice. (Merando)

· 5. The contracting officer considered the claim on the merits. (Proper Manufacturing)
2. Change
a. 48 CFR § 52.243-1

i. CO can change, by written order:

· Specifications

· Method of shipment or delivery

· Place of delivery

ii. Contractor can request EA within 30 days of receipt of change

· EA covers contractor’s additional costs and reasonable profit on additional costs

iii. Remedies governed by CDA

· Appeal from CO to BCA or CoFC

b. Requirement of Changes: 

i. Must be w/in the general scope of the original K (same kind of work)

· Would the change invoke a remarkably different field of competitors?

· Cardinal Change: is change outside the scope of the K

ii. All changes, both actual and constructive, must be done by someone w/ contracting authority to be compensable

c. Notice requirements: 

i. Applies to both express change order and constructive change (note difference w/ suspension notice/delay)

ii. You must give contemporaneous notice stating that extra costs will be incurred

iii. Specific amount not required

iv. Generally must be in writing

· Where there is an oral change order and the contractor has completed performance w/ respect to that oral change order, gov’t is bound

· W.H. Armstrong v. United States (Ct. Cl. 1943)

d. Types of Changes
i. Express Changes

· Express change comes from CO in writing.

· Express change can come from CO orally, causing contractor to complete based on change in reliance of CO’s oral change.

ii. Constructive Changes
· Gov’t’s erroneous interpretation of K (disagreement over K reqs)

· Must be done by the CO; if not, then gov’t not bound

· W.H. Edwards Eng. Corp. v. United States (Ct. Cl. 1963)

· Whenever there is a dispute about what the contract requires that causes an increase in cost, it is a constructive change.

· Defective specifications/ Govt nondisclosure of info (Transamerica)

· Acceleration

· Something that causes a delay that would have been excusable, but gov’t insists that performance must be completed by original date

· Gov’t interference or failure to cooperate in performance 

· i.e. unreasonable inspection requirements

3. Standard of Compensation: 

a. Delay

i. Extra cost only

· Under suspension there may be extra cost for acceleration if completion date isn’t moved

b. Change

i. Extra cost + reasonable profit

C. Government Prerogatives

1. Termination for Convenience (Exceptionalism)

a. Whenever the CO determines that the termination is in the interest of the gov’t

b. Procedure: 

i. CO must give written notice to contractor

ii. Termination can be in whole or in part

iii. Contractor submits Termination Settlement Proposal

c. Compensation Available to Contractor:

i. K price for work that has been delivered and accepted
ii. Cost of performance up to the time of termination for any work that hasn’t yet been delivered and accepted

· Also cost of any subcontracts

iii. Fair and reasonable profit on cost of performance up to the time of termination unless gov’t can prove that had the work gone forward to completion the contractor would have suffered a loss

d. Situations warranting TOC:

i. Amdahl: Kor 1 has already begun performance and Kor 2 wins bid protest

e. No-Cost TFC (FAR 49.101(b)) when:

i. It is known that the contractor will accept one, 

ii. Government property was not furnished, and 

iii. There are no outstanding payments, debts due the Government, or other contractor obligations
TERMINATION for CONVENIENCE v. TERMINATION FOR DEFAULT

	
	TFC
	TFD

	FAR standard clause
	See p 877
	See p 905

	Grounds for using 
	· CO has authority to terminate if within gov’t’s interest.

· There must be a change of circumstances, not just a better deal. ((Krygoski)

· Gov’t must not use TFC in bad faith. ((Krygoski)

· If gov’t enters K in bad faith, but then terminated because of changed circumstances that is OK.

· Gov’t never has a duty to TFC ((Wegematic)

· When gov’t fails to perform on K, gov’t is allowed to treat it as a constructive TFC. (See Torncello).

· If a gov’t improperly terminated for default, it is treated as a TFC.

· Gov’t must TFC if bid protester wins and K is already being performed by someone else ((Amdalh)
	· K’or fails to meet deadline for performance (no cure notice req’d, but see (DeVito).(Time off essence, gov’t can terminate if 15 mins late.) 

· Failure to make progress, endangering timely performance. (Cure notice required)9high burden on Gov)

· Otherwise fail to perform (goes to quality; cure notice required

· Substantial Compliance Doctrine
Only applies when contractor delivers substandard goods delivered on time. You get benefit of cure notice if there is substantial compliance:

· Defects are minor

· Defects are remediable

· Contractor reasonably believed in good faith that you had met the qualitative requirements



	Procedure
	· Gov’t must give written notice to K’or. (person giving notice must have CO authority) 

· Termination/Settlement Proposal (TSP) composed by K’or.

· If gov’t agrees, this is the end.

· If not, goes up under CDA (BCA or CoFC)
	· If K’or fails to make progress or fails to perform (quality), then gov’t must issue cure notice prior to TFD and allow K’or 10 days to cure (or assure gov’t everything is OK.

· If K’or misses deadline for performance, gov’t can just TFD.

· If there is valid TFD, contractor is liable for cost of cover (getting same goods/services from someone else).

· If there is a missed time deadline, and gov’t by words or conduct, encourages contractor to continue, TFD for failure to meet deadline is now waived.

· In this situation, gov’t can still set another deadline, but then must give a cure notice.



	Constructive 
	· When gov’t fails to perform on K, it is treated as constructive TFC. ((Torncello)

· When gov’t erroneously termed K, it is constructive TFC.
	

	Required Authority
	· CO!
	· CO!

	Compensation Available for K’or
	· Price for work delivered and accepted before TFC.

· Cost of performance for work done before TFC.

· Reasonable profits on cost of performance for work done before TFC. (unless gov’t can show that K’or would have lost $ if K completed).

· Anticipated profit on work that hasn’t been performed (different from expectancy damages in private K situation).

· Gov never has a duty to TFC
	· Price for goods delivered and accepted 
















Note: Changed circumstances must not be the fault of the gov’t; or, if it is, it cannot be the fault of the gov’t in the administration of the K

2. Inspection/Acceptance

a. Two basic kinds of problems w/ performance: 

i. Timeliness

ii. Quality (inspection/acceptance are here)

b. K Clause imposes two layers of quality control:

i. In-house Inspection
· Gov’t requires contractor to establish its own quality control plan, which gov’t can review

ii. Government Inspection
· Right to inspect does not relieve contractor of independent duty to inspect

· Gov’t doesn’t waive any rights by virtue of failure to inspect properly (same is true if gov’t doesn’t inspect at all)

· Must be reasonably calculated to create conformity w/ gov’t specifications

· Cannot be a backdoor method of changing the K (otherwise this would be a constructive change and contemporaneous notice reqs, etc, would apply)

· Can usually choose to do inspections at place of manufacture or at point of delivery

c. Each party pays for its own inspections

d. Gov’t’s remedies when goods fail inspection: 

i. Gov’t can reject or require correction

ii. If contractor fails to cure:

· Gov’t can secure replacements at cost to contractor

· Terminate for default

· Order the delivery of the goods w/o having it treated as acceptance, and reduce price (treated as a constructive change)

e. Final Acceptance

i. Conclusive on gov’t, absent fraud on the part of the contractor

· Even if goods don’t strictly comply

· C.H. McQuagge v. United States (WD La 1961)
· Exceptions to acceptance as binding

· Latent defects

· Fraud by Contractor

· Gross mistake amounting to fraud

· “Or as otherwise provided by K” (warranty)

ii. Must be made by CO to be binding
f. Note on UCC: over the last 10 years a variety of statutory/regulatory changes have put pressure on agencies to buy commercial items/services

i. Stated explicitly in FAR that when gov’t buys commercially, ordinary UCC warranties will apply

3. Strict Compliance

a. RULE: There must be strict compliance. 

i. Even if there is no material breach.

ii. CO can’t accept a nonconforming bid, because we want to have F&OC (Prestex).

iii. Arrow Lacquer Corp. (ASBCA 1958):  Gov’t orders sets of paint (3 coats).  CO rejects paint because middle layer isn’t right shade of gray

4. Termination for Default

a. Reasons for TFD: 

i. Failure to perform on time

ii. Failure to progress reasonably so as to endanger the ultimate completion

· If you have a lot of interim benchmarks, this won’t really be a problem

· It is also harder to prove; it is a fallback 

iii. Otherwise fail to perform any provision of the K

b. Cure Notice
i. Right to TFD may be exercised where contractor doesn’t cure failure within 10 days (or more, discretion of CO) after receipt of cure notice

c. Substantial Compliance Doctrine:

i. Requirements: 

· Contractor must deliver on time

· Except where: 

· Failure to terminate within a reasonable time after the default under circumstances indicating forbearance

· Reliance by the contractor on the failure to terminate and continued performance by him under the contract with the government’s knowledge and implied or express consent (DeVito v. United States Ct. Cl. 1969)

· Defects must be minor

· Defects must be readily correctible

· Contractor must have reasonably believed that it had performed correctly

ii. All substantial compliance gets you is a right to a cure notice

d. Financial Provisions

i. If contractor is terminated for default, gov’t is entitled to excess cost (cost of reprocurement)

ii. Gov’t is still obligated to pay for goods that were delivered and accepted before the TFD

iii. Aside from that, it is only obligated to pay for materials and half-built stuff that the gov’t chooses to accept

· Contractor would get no increased cost and any profit element that would have appeared under TFC

iv. Disputes about amount due are subject to Contract Disputes Act

e. Politically-Influenced Terminations – A-12 Litigation

i. Agency doesn’t really want to terminate: there really is a default, but the real reason for the termination is political pressure

ii. Court treats this as a TFC

iii. Just because the head of an agency makes the decision to TFD, however, doesn’t mean it’s for policy reasons

	Grounds for Termination for Default

	Ground
	Cure Notice Requirements 10 day notice to "cure" is needed? 

	1. Failure to Perform on Time
includes failure to satisfy contract-based benchmarks
 
	NO  should be obvious that the contractor is not performing on time.
- However, Devito is an exception: government can waive right to TFD
- Time is always of the essence, unless waived by the government 

	2. Failure to reasonably progress so as to endanger ability to perform 
Sub-variety of "time problems"
Allows govt to terminate for default without waiting for breach to occur 
If the K has numerous interim benchmarks, this will be unnecessary 
	YES, 10 day notice needed – however, see substantial compliance doctrine

	3. Failure to perform any specification of the contract (quality performance)
 
	YES, 10 day notice needed – however, see substantial compliance doctrine


Examples of EXCEPTIONALISM, and why are they good/bad:
· SAD and UM

· Gov’t still needs to be able to legislate, even if that impedes a K’ers ability to performs a specific K.  

· So SAD and UM doctrines are important examples of exceptionalism, because allow gov’t to make changes to laws that are “general and public” without risking breach of K. (Like a private K would if it prevented performance of a K).

· TFC

· Gov’t needs to be able to react to changing circumstances, and doesn’t want to waste taxpayer money.

· So TFC is necessary to prevent gov’t from needing to continue Ks that are no longer necessary. (i.e. when wars end, gov’t doesn’t want to waste billions by continuing with Ks to produce military equipment).

· Gov’t doesn’t have to pay expectancy damages (like private party may have to do if K prematurely terminated).

· GL Christian – Read in mandatory clauses that are left out of K

· COs are often young, inexperienced, and gov’t wants to protect itself from possible mistakes that could hurt it.

· Therefore, doctrines like GL Christian are important because they allow gov’t to protect itself from mistakes.

· This doctrine also gives gov’t K’ers forseeability in terms of what to expect in gov’t Ks.  Because of the required clauses, it is easier for them.

· Public K’er Defense

· Gov’t needs to be able to develop new technologies and to dictate certain specifications when it needs to.  

· For this reason, it is important to be able to give K’ers a defense against liability so they will continue to provide these services for gov’t’s benefit.

· Private Ks governed by state law, but gov’t Ks governed by federal law.

· It is important to have uniformity in interpreting gov’t Ks.

· Bids are firm offers; Can’t be withdrawn

· May force bidder to either perform on K that it doesn’t want to (which could hurt performance), or to be terminated for default.

· Either way, this is not good for gov’t, because it may end up with poor quality or delay in getting replacement.

· No apparent authority can bind gov’t.

· Gov’t won’t be liable unless someone with actual authority makes decision.
· This limits situations gov’t can get into where it enters bad Ks.
· Equitable Estoppel isn’t applicable to gov’t.

· Prevents gov’t from being bound by misrepresentations of gov’t officials. 
· Limits gov’t liability, which limits costs to taxpayers.
· Contra Preferentum does not apply to the gov’t.
· Strict Compliance is standard, not substantial compliance like private Ks.

· This allows gov’t to get exactly what it contracted for.
· ANY deviation allows gov’t to TFD. (although it may not be in gov’t’s best interest to do so in all circumstances.)
· Audit Authority

· Gov’t has authority to check if K’ers are really expending money in way K provided.
· Private Ks – no authority of private K’ers to inspect books of other party.
· Doctrines of Constructive Delay, TFC, and Change

· These allow gov’t to do things that would be considered breach in private Ks.

· Because they prevent gov’t from breaching, K’er doesn’t get expectancy damages.

· This may seem unfair to K’er, but saves taxpayer $.

· There is also benefit, in situation of constructive change, to have K’er continuing performance as the gov’t wants, and just allow them to get compensated afterwards.

· Strict Compliance (as opposed to substantial compliance in private K law)

· There must be strict compliance with all specs.

· There is no substantial compliance for situations when breach is not material.

· Assures that gov’t will get EXACTLY what it wants.

· Court doesn’t need to determine what is material and what is not (which may be hard in context of something like aircraft carriers or cruz missles).

Examples of CONGRUENCE, and why they are good/bad:
· Must have OFFER, ACCEPTANCE, CONSIDERATION.

· Provides for foreseeability and continuity of contracting in general.

· Gov’t is still responsible to adhere to any validly entered settlement agreement ((Corliss)

· Equitable Adjustment available when gov’t suspends/delays, or changes K.

· i.e. (CH Leavell, where gov’t is required to give equitable adjustment to K’er for costs uncured because gov’t suspended K.

· Gov’t can reject good that are not in conformity, just like UCC says. (Strict Compliance)

Reverse Congruence:

· Gov’t doesn’t have right to reject bidders arbitrarily; must have F&OC, while private K’ers have more right to limit bids considered.

· Gov’t has inherent right to choose not to do business with someone, but must have a reason.

Overall Goals of Gov’t Procurement:
· Getting best value / price for gov’t

· Saving taxpayer $; prevent overspending

· Assure equal treatment of similarly situated K’ers

· Protect against favoritism of any kind (nepotism, corruption, discrimination, etc)

· Collateral socio-economic policies

· Help small business

· ADD others

· Transparency – Everyone knows winner, and why they won

· Overarching federal rule – FAR and mandatory clauses to be in every K

· Certainty in process of federal K’ing

· Have regulations that provide for every conceivable contingency / eventuality

Do we really have F&OC?  Exceptions?
· We are serious about F&OC, but there are some serious exceptions.

· EXCEPTIONS:

· 7 statutory exceptions: (see F&OC section)

· Provisions that set aside certain Ks for small businesses

· Simplified Acquisition Procedures

· Micropurchase Threshold

· MAS and FSS (Federal Supply Schedule)

· Change Orders 

· This includes changes that increase the minimum ordering requirements.

· Constructive Changes

· Options to Renew / Extensions

· Includes lease renewals that are de facto sole sourcing.

· Restrictive Responsibility Determinations

· This allows gov’t to restrict the field of competition.






























































































































































































































NO





INVL TFC





 NO











Did TFC reflect bad faith by gov’t? (i.e. gov wanted better bargain)








Did gov’t intend from outset to dishonor K?





YES





YES





Did TFC result from changed circumstance?





NO





VLD TFC











YES
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