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I. General Principles

A. Federal Agencies and Courts

1. H.S.A. abolished INS and divided its enforcement from service functions

i. service: application approval/denial

ii. enforcement: border patrol, investigating violations, arresting, detention/removal

2. BLOGGER & INADMISSIBILITY: 
a. Mr. Wright’s story brings up questions: 

i. how was he trying to enter US?

ii. on what basis was he denied?

iii. what are the future consequences of his denial?

iv. What was his status during discussion w/ immigration officer- “il/legal?”

3. Categories

a. US Citizen

i. Generally those born here, but there are exceptions ex. diplomats’ offspring

ii. Be legal permanent resident (AKA immigrant) for 5 years, or 3 years if based on marriage (process of becoming citizen= “naturalization”- can be denaturalized too)

(1) note: always check if prior arrests/convictions- maybe not good for client to apply for naturalization, b/c they will be discovered & deportation proceedings started.  Make client pay $18 for own background check

b. Alien. § 101(a)(3). Not US citizen

i. Immigrant. 101(a)(15)

(1) Can become immigrant from being out of status?  Yes, but difficult:

(a) report entry as refugee w/in 1 year

(b) marry US citizen

(c) victims of trafficking, etc

ii. Non-immigrant. 101(a)(15)(A)-(U)

(1) can become immigrant from non-immigrant status

(2) “changing status”- changing from one type of non-imm to another- like tourist to student visa

iii. Out of status.

(1) overstay authorized stay- NOT overstay visas- visas only allow you to go to port of entry & seek admission- I-94 tells how long is authorized stay

(2) violate terms on which got entry- like came to study at university, but dropped out

(3) entry w/o inspection- ex walk thru desert to US border

(4) living abroad, thus losing lawful permanent residence

(5) didn’t renew green card (have to renew every 10 yrs)

(6) criminal convictions/conduct can lead to loss of lawful permanent residence

(7) immigration is essentially an executive function: under prez:

4. Federal Agencies
a. Chart on p. 10.
b. Sec of DHS 
i. BCIS: benefits 
(1) admin appeals office (AAO)- appellate office w/in BCIS.  No clear-cut way to tell which cases go here & which go to BIA.  But roughly, if employment-related decision, go to AAO
(2) field offices: actually meet w/ CIS officials
(3) asylum offices: 
(4) RSCs: Regional Service Centers, warehouses strategically placed throughout country- to handle routine applications
ii. BTS
(1) ICE: Imm & Customs Enforcement
c. Attorney General
i. EOIR (Exec Office of Immigration Review)- 

1. immigration judges

2. appellate board (BIA)

3. OCAHO

ii. Special Counsel

d. Sec of Labor- protects US workers, they get first crack at jobs.  Says, “no US citizen or lawful permanent resident is available to do this job”- so can issue immigrant visa to do the job

i. BALCA- appeals board for those decisions

ii. ETA

iii. WHD

e. Sec of HHS-
i. Public Health Service (PHS)- several grounds of inadmissibility relate to medical conditions

ii. Office of Refugee Resettlement (ORR)

f. Sec of State-
i. Consular affairs

(1) Get visa here, allowing you to go to port of entry and apply for admission.  

(2) Argument over whether consular officers are sufficiently insulated from politics of the State Dept

(3) DHS now has some oversight of issuance of visas

ii. PRM

iii. ECA

iv. Consular offices

4. issue visas: 101(a)(11); 101(a)(16); 101(a)(26). Note that visas don’t automatically provide admission- they say, can go to port of admission & ask for entry.  I-94 form tells what “authorized stay” person is on.  If person wants “visa,” ask, “on what basis?  2 kinds

a. immigrant- lawful permanent resident.  It’s a Green Card (it’s pink): I-551.  Can’t abandon the US to live somewhere else- lose lawful permanent residence

b. non-immigrant- aliens coming to US w/ temporary & specific purpose- can be years, but must be end.  Can be for tourism, work, education, etc.

g. INS AND SUCCESSORS: BCIS, BCBP, BICE
i. BCIS (Bureau of Citizenship and Immigration Services): H.S.A. placed immigration services here

ii. BTS: immigration enforcement functions w/ customs, divided by

iii. BCBP (Bureau of Customs and Border Patrol)

iv. BICE (Bureau of Immigration and Customs Enforcement)

h. Department of Justice

i. Immigration Judges
(1) EOIR: Exec Office for Immigration Review- controls budget for Imm Judges, provides support services- reports to AG, so more separate from other parts of (formerly) INS

(2) Ijs now have uniform rules of practice, more professional independence

(3) W/ H.S.A., EOIR remained w/ Dept Justice while INS transferred to DHS

(4) Still criticism that enforcement mentality pervades system

(5) BIA
(a) Noncitizens found removable by Imm judge has right of appeal to BIA.  W/ Ashcroft, new procedures streamline, make more decisions by one reviewer, more deference for imm judge decision

(b) Cases before BIA subject to further review by Dept Justice, but this is rare

B. Sources of Federal Immigration Power
1. Early History

a. Chinese Immigration

i. first fed statutes limiting immigration barred entry of (book): “criminals, prostitutes, idiots, lunatics, and persons likely to become a public charge”- 1975, 1882
ii. “Chinese exclusion laws” became first fed imm statutes subjected to judicial scrutiny.   At first, Chinese immigration encouraged for gold rush & completion of RRs.  W/ end of GR, completion of RRs, and influx of European imms, people began to call for forcing out of country esp California.  Beginning around 1850 in Cal, Chinese targets of exclusionary legislation.  Most of those statutes declared invalid b/c 14th A or as conflicting w/ federal statutes
b. Federal Reg of Chinese Immigration

(1) at first, fed govt welcomed Chinese imm.  Burlingame Treaty: granted visitors from China same P&I as US citizens

(2) around 1870, call for fed exclusion statutes- in part b/c state statutes being struck.

(3) Supplemental Treaty of 1880: authorized US to “reg, limit, or suspend” Chinese laborer immigration whenever entry/residence affects or threatens to affect interests of US, of endanger good order of US or locality w/in.

· Only applied to Chinese laborers

· Laborers w/in at the time had right to come/go

(4) Act of 1882: suspended laborer imm for 10 yrs, optional “certificates of ID” to let those w/in already come/go.  Ineffective, so…

(5) Act of 1884: certificates only piece of ID that would establish right of entry.  Anti-Chinese violence continued

(6) Act of 1888:  prohibited return of all Chinese laborers who had left US, even if had certificate of ID est. by 1882 & 1884 acts.  Also provided no more certs granted- thus conflicted w/ Burlingame and 1880 Treaties

c. Chae Chan Ping v. US, 1889- still good law!

F: Chinese laborer excluded from coming back to US after 1888 Act brought suit, claiming it violated Burlingame and 1880 Treaties.
H: 1888 Act is OK, as US has power to control its borders in this way- Congress has plenary authority deriving from fact of being sovereign
· last in time rule: both statutes and treaties are supreme law of land, but the last in time trumps the previous.
· Dealing w/ non US citizens, and w/ a country’s j/d over its own territory
· Powers to declare war, suppress insurrection, repel invasion, admit subjects to nationality, etc- these are powers of sovereign nations
· If nation determines that presence of foreigners of diff race who won’t assimilate is dangerous to peace & security, doesn’t matter that no hostilities w/ those foreigners’ country- can exclude them
· power of exclusion of foreigners is incident of sovereignty- not subject of barter or contract
N:  Case and Fong Yue recognize Cg. plenary immigration power.
2. Sources of Immigration Power

a. Delegated powers.  McCulloch v. Maryland: federal govt is one of enumerated powers- can only exercised delegated powers and powers necessary and proper to their exercise

b. Commerce power

i. In mid-1880s SC invalidated a number of state statutes that sought to reg imm through taxes or other restrictions on carriers.  Eventually became well-est that states couldn’t regulate imm
ii. Head Money Cases, US 1884: SC used CC to uphold fed statute imposing tax on every noncitizen entering US- part of commerce w/ foreign nations
iii. Edwards v. California, US 1941: migration is commerce
c. Naturalization power

i. Not same as controlling the borders, but in early years Congress used rights of naturalization to discourage or discourage imm
ii. Can seem logical, b/c to naturalize you have to cross border in first place.
d. War power

i. Beyond dispute that war power gives fed govt the authority to stop entry of enemy aliens and to expel enemy aliens residing in US.  
ii. This power first given to Prez in Alien & Sedition Act, which has been consistently upheld as constitutional
e. Migration & importation clause

i. Denial of power to congress before 1808 seems to imply power after 1808, but generally interpreted as prohibiting cong attempts to outlaw slavery before 1808
f. Foreign affairs power

i. Not explicitly mentioned in the Constitution
ii. Chy Lung v. Freeman, US 1875: states can’t regulate immigration- border control implicates the US as a whole, and states shouldn’t be able to act on behalf of entire country in this way
g. Inherent power

i. international law: Nishimura Ekiu v. US, SC 1891: upheld immigration act of 1891: “accepted maxim of int’l law” that every sovereign nation can forbid and admit foreigners on its own terms

ii. sovereignty: Ping.  Inherent in concept of sovereignty is power to regulate borders, control who enters/exits and on what terms

iii. independence: US v. Curtiss-Wright, SC 1936: true that fed govt can only exercise delegated powers, but this is only true wrt internal affairs.  Act of US gaining independence from GB- when ceased being 13 colonies to form “more perfect union”- external sovereignty shifted from GB to US as a nation

3. From exclusion to deportation

a. Notes

i. exclusion in this book means denial of admission
ii. deportation/expulsion is removal of noncitizen from US
iii. since 1996 INS has used “removal” to refer to both exclusion and deportation, and same in this book
iv. 1892 act authorized deportation of any Chinese alien unlawfully in US.  Also req’d “cert of residence” from all Chinese laborers residing in US w/in 1 year of act- to get it, needed “credible” (white) witness
b. Fong Yue Ting v. US, SC 1893- still good law!

F:  1892 Act authorized deportation of Chinese alien unlawfully in US.  Those already in needed cert.  P tried to get certificate, but didn’t know any white witness who could say he was living in US at time of the act.  

H: 
(1) Ct thought white witness req’t was reasonable b/c they had better idea of the oath!

(2) Chinese laborers, like all aliens, get certain protections from const while here. But they remain subject to expulsion at cong’ direction.

(3) DP that aliens get is up to cong.  So nothing wrong w/ the method of expulsion here- not criminal trial, just removal of person who violated terms congress set for allowing certain aliens to remain w/in its borders.  If wanted to, cong could have sent everyone out w/o “cert” program

(4) It’s PQ whether, and on what conditions, aliens are allowed to remain in US

N:  still good law!  No right to jury trial, counsel, etc- people can still be removed from US like Mr. Ting even if in US for years.  This is because imm isn’t considered to be criminal proceeding, but CIVIL.

II. Admissibility and Parole
A. Inadmissibility. § 212(a) . . . 

1. Health-related grounds. (1)

2. Criminal and related grounds (2)

NOTE: Definition of Conviction.  § INA § 101(a)(48)

· Formal finding of guilt, OR
· Plea. Though if you plea, you can coram vorbis, w/d plea.
a. Crime involving moral turpitude. § 212(a)(2)(A)(i)(I)

i. Examples:

(1) Crimes that inherently evil or malum in se.

(2) Fake immigration document requires knowledge.

(3) Possessing stolen property.

(4) Stalking.  Ajami.
· Admitted as conditional lawful permanent resident. 

· Convicted of stalking.  MI law required repeated instances of credible threats against the victim.

· Crime committed within 5 years and sentence of one year or greater could have been imposed.

· Ct. held that conviction was a CIMT because a violator ot the statute must act willfully, must embark on a course of conduct, and must cause another to feel great fear.  Previous decisions have found similar threatening conduct to be CIMT.
ii. EXCEPTION: Committed when alien was under 18 and conviction and release from prison > 5 years. § 212(a)(2) (A)(ii)(I)
iii. EXCEPTION: Maximum possible penalty =< 1 yr and actual sentence =< six months. § 212(a)(2)(A)(ii)(I).
b. Violation of law for drug offense under any law or regulation of a State the U.S. or foreign country relating to drug offense. (A)(i)(II)

i. EXCEPTION: Committed when alien was under 18 and conviction and release from prison > 5 years. § 212(a)(2) (A)(ii)(I)

ii. EXCEPTION: Maximum possible penalty =< 1 yr and actual sentence =< six months. § 212(a)(2)(A)(ii)(I).
c. Multiple Criminal Convictions. § 212(a)(2)(B)
· Any alien convicted of 2 or more offenses, regardless if at same trial or from same actions for which aggregate sentences over 5 yrs.  § 212(a)(2)(B)
d. Controlled Substance Traffickers. § 212(a)(2)(C).  Any person consular officer has reason to believe
· Is or has been illicit trafficker of controlled substance. § 212(a)(2)(C)(i), OR

· Aided or abetted such trafficking. § 212(a)(2)(C)(i), OR

· Is the spouse, son or daughter of inadmissible alien under (C)(i) [above] and has obtained financial or other benefit they knew or should have known to be result of such activity. § 212(a)(2)(C)(ii).

e. Prostitution or commercialized vice.  § 212(a)(2)(D)

i. Is coming to U.S. “solely, principally or incidentally” to engage in prostitution. § 212(a)(2)(D)(i), OR
ii. Has engaged in prostitution within 10 years of date of application for visa, admission or adjustment of status. § 212(a)(2)(D)(ii), OR
iii. Is coming to engage in any other unlawful commercialized vice [i.e. gambling].  § 212(a)(2)(D)(iii)

f. Certain aliens involved in serious criminal activity who have asserted immunity from prosecution.  § 212(a)(2)(E)
i. Has engaged in a “serious criminal offense” defined under 101(h) as, AND
(1)  Felony

(2)  Crime of Violence

(3)  Reckless driving or DUI, if causes injury to another.

ii. Jurisdiction was exercised

iii. Alien exercised immunity
iv. Alien subsequently departed

v. Alien has not resubmitted to jurisdiction of court.

g. Foreign Government officials who have committed particularly severe violations of religious freedom.  § 212(a)(2)(G)

h. Significant traffickers in persons.  § 212(a)(2)(H). Anyone AG knows or has reason to believe

i. Engaged in, aided, abetted, assisted, conspired, colluded with someone to traffic in persons, § 212(a)(2)(H)(i) OR

ii. Any spouse, son or daughter who derived benefit within the last 5 years and had reason to know the benefit resulted from activity. § 212(a)(2)(H)(ii).
i. Money Laundering. § 212(a)(2)(I).
3. Security and related grounds. § 212(a)(3) . . .   

a. Espionage, opposition to U.S. government

b. Terrorist Activities
c. Foreign Policy

d. Immigrant membership in totalitarian party

e. Participants in persecution, genocide, or the commission of any act of torture or extrajudicial killing.
4. Likely to become a public charge. § 212(a)(4)
a. Factors. Age, health, family status, assets, resources and financial status, and education skills.  § 212(a)(4)(B).
b. Must be for services for which state imposed obligation to pay on alien and actually demanded payment.  Matter of B-, 3 I. & N. Dec. 323 (BIA 1948).
c. Rarely grounds.
5. Labor Certification Requirements. § 212(a)(5). AG must determine:

a. Not sufficient workers able willing or qualified to perform job, AND
i. Member of teaching profession.  § 212(a)(5)(A)(ii)(I).

ii. Exceptional ability in the sciences or the arts.  § 212(a)(5)(A)(ii)(II).

iii. Professional athlete. § 212(a)(5)(A)(iii). See statute for more detail.
iv. Physicians. If foreign accredited must pas NBME exam. § 212(a)(5)(B).

v. Health care workers. § 212(a)(5)(C). see stat for more. 

b. Employment will not adversely affect wages and working conditions of U.S. workers.
6. Illegal entrants and immigration violators. § 212(a)(6).
a. Aliens present in the United States without being admitted or paroled is inadmissible. § 212(a)(6)(A)(i).
i. EXCEPTION. EXTREME CRUELTY.  § 212(a)(6)(A)(ii)(II). Alien subjected to extreme cruelty by spouse or parent or their family.
b. Failure to attend removal proceeding without reasonable cause triggers 5 year inadmissibility. § 212(a)(6)(B).
c. Misrepresentation.  § 212(a)(6)(C).  Any alien who by fraud or willfully misrepresents a material fact, or seeks to procure fraudulent documentation or admission.
i. EXCEPTION: Falsely claiming U.S. citizenship OK if if both parents were or are citizens before alien reached 16.

d. Stowaways.  § 212(a)(6)(D)
e. Smugglers. § 212(a)(6)(E).  Anyone who smuggled or aided an abetted the illegal entry of another into U.S.
7. Aggravated Felony. § 101(a)(43).  (9)(A)(ii)
Determined by immigration judge, you are permanently banned.
a. Murder, rape or sexual abuse of a minor. (A).

b. Trafficking in controlled substances.  (B).

c. Trafficking in firearms or explosive materials. (C).

d. Money Laundering. (D)

e. Crime of violence for which the term of imprisonment is at least 1 year. (F)

i. Unclear whether available sentence or actual sentence.

f. Theft offense with term >= 1 yr. (G) 

i. Unclear whether available sentence or actual sentence.

g. Offense related to demand of ransom. (H)

h. Child pornography. (I)

i. Prostitution offenses.  (K)
i. Owning, controlling or supervising prostitution business. (i)

ii. Transporting for purpose of prostitution. (ii)

iii. Peonage, slavery, involuntary servitude.  (iii)

j. National Security offenses (L).

i. Gathering or transmitting national defense or classified information or engaging in sabotage.  (i).

ii. Disclosing entity of undercover agent. (ii)

k. Fraud or deceit where V’s loss > $100k. (M)(i).

l. Tax evasion. (M)(ii).

m. Alien smuggling. (N)

i. UNLESS: First offense AND for purpose of reuniting spouse, child or parent and no other individual.

n. Previous deportation for any other crime in § 101(a)(43). (O).

o. Falsely making, forging, counterfeiting, mutilating, or altering a passport. (P)

i. UNLESS: First offense AND term of imprisonment < 12 months AND for purpose of reuniting spouse, child or parent and no other individual.

p. Failure to appear for service of sentence of 5 years or more.  (Q).
q. Commercial bribery, counterfeiting, forgery, or trafficking in vehicles the identification numbers of which have been altered for which sentence > 1yr. (R)

r. Obstruction of justice, perjury, subornation of perjury, bribery of a witness for which term of imprisonment is at least one year. (S).

s. Failure to appear for felony charge for which 2 year’s imprisonment may be imposed.  (T).

t. Any attempt or conspiracy to commit one of these crimes. (U).
8. Aliens previously removed or unlawfully present. 
a. Previously Removed. 5 year ban if previously ordered removed. § 212(a)(9)(A).
i. EXCEPTION.  AG can consent to reapplication for admission.

ii. COMPARE with permanent ban if removed for offense under 101(a)(43).
b. Aliens unlawfully present. § 212(a)(9)(B).
i. 3 Year Ban.  Present > 180 days but < 1 yr and who departs before commencement proceedings.

(1) EXCEPTION: If you can get into removal proceedings and get VD, no ban. BE CAREFUL THOUGH b/c if judge orders removal, 5 year ban under (A) triggered.

(2) NOTE: Only triggered if depart country or ordered removed.
ii. 10 Year Ban. Present for more than one year.

(1) NOTE: Only triggered if depart country or ordered removed.
iii. Tolling.  § 212(a)(9)(B)(iv).  Can toll up to 120 days if

(1) Alien lawfully admitted or parolled, AND
(2) Has filed non-frivolous application for change or extension of status before expiration of period of authorized stay, AND
(3) Has not been employed without authorization during pendency of application
iv. Waiver. § 212(a)(9)(B)(v)

· AG can waive for alien who is spouse or son or daughter of U.S. citizen if refusal of admission would result in “extreme hardship to the citizen or lawfully resident spouse or parent of such alien.”  Note that alien doesn’t count.

c. Alien unlawfully present after previous immigration violations. § 212(a)(9)(C).

i. Any alien

(1) unlawfully present > 1 year, OR

(2) Ordered removed and who enters or attempts to enter without being admissible.

ii. EXCEPTION. AG may consent for readmission after 10 years if from contiguous country.  § 212(a)(9)(C)(ii)

iii. EXCEPTION. AG may waive provision if alien subjected to extreme cruelty and departure, removal reentry or attempted reentry connected to cruelty. § 212(a)(9)(C)(ii).
d. GENERAL EXCEPTIONS. Clock not ticking during:

i. Time alien was a minor.

ii. Time asylum application was pending.

e. PROVISION INAPPLICABLE to

i. Battered women and children under § 212(a)(6)(A)(ii)(II) [extreme cruelty].
III. Nonimmigrants
A. Procedural Requirements
1. Consular Visa Processing, OR

a. Immigrant petitions in home country at U.S. consulate.
i. Orphan country OK if no consulate in home country.
b. Consular officer adjudicates petition.  If approved, affixes nonimmigrant visa to passport.

i. May not discriminate on basis of “race, sex, nationality, place of birth or place of residence.”  Olsen v. Albright, 990 F. Supp. 31 (D.D.C. 1997).  

ii. Efficiency is not a sufficient reason to justify the discrimination of people based upon their skin color or national origin.  Id.
c. Visa can be good for a specified length of time for any number of visits unless otherwise specified.

d. At border, I-94 issued and affixed to passport if border inspector allows.
i. I-94 allows admission and specifies length of stay.

2. Change of Status.  INA § 248.
a. AG has discretion to allow non-citizen here to change status if AL 

i. Lawfully admitted, 

ii. In status

b. AG may not change if

i. Not inadmissible under 212(a)(9)(B)(i) (unlawfully present for more than 180 days but < 1 year and departs before commencement of removal proceedings.  NOTE: No bar if leave after commencement of proceedings.). § 248

ii. Immediate and continuous transit to and from U.N. HQ. 101(a)(15)(C). § 248(1)

iii. Alien crewman in normal service landing temporarily under § 101(a)(15)(D). § 248(1)

iv. Non-Immigrant under 101(a)(15)(K).  § 248(1)
(1) Fiancé of U.S. citizen seeking to enter to conclude valid marriage.

(2) Spouse of U.S. citizen entering while awaiting approval for adjustment of status.

(3) Minor of alien in (1) or (2) accompanying parent.

v. Alien with information regarding organized crime or terrorism acting as witness for U.S. government under 101(a)(15)(S). § 248(1)

vi. Alien here to get graduate medical training under 101(a)(15)(J). § 248(2).

vii. Alien admitted as non-imm visitor under 212(l) to enter Guam for biz/pleas. § 248(4)

3. Visa Waiver. § 217
a. Aliens from eligible countries don’t need visa for B-1 or B-2 (business or pleasure) visas.

b. Current visa waiver countries.
	Andorra
	Ireland
	Norway

	Australia
	Italy
	Portugal

	Austria
	Japan
	San Marino

	Belgium
	Liechtenstein
	Singapore

	Denmark
	Luxembourg
	Slovenia

	Finland
	Monaco
	Spain

	France
	Netherlands
	Sweden

	Germany
	New
	Switzerland

	Iceland
	Zealand
	UK


i. These countries must reciprocate
c. Waive rights to.  § 217(b)
i. Review/appeal determination of admissibility. (1)
ii. To contest removal, unless applying for asylum. (2)
iii. Change status.  See § 248.
iv. BUT, can still adjust if become immediate relative of LPR.

B. Substantive Requirements

1. Alien has burden of proof. 214(b).

2. Must be admissible under § 212(a). [7].
3. No intent to immigrate.

a. Must have “a residence in a foreign country which he has no intention of abandoning.”  INA § 101(a)(15)(B).  Demonstrated by:
i. Property ownership

(1) H-1B don’t need to maintain foreign residence.
ii. Family ties

iii. School registration

b. BUT “Dual Intent” Doctrine:  Technically only for E, H or L, but as matter of practice applicable to all categories: OK to have “a desire to remain in this country permanently in accordance with the law, should the opportunity to do so present itself.”  Matter of Hosseinpour, 15 I. & N. Dec. 191 (BIA 1975).
4. Continuous physical presence.  Not abroad for more than 180 days in aggregate or 90 days at a time.
5. Must satisfy visa category requirements, below.
C. Non-Immigrant Categories.  § 101a(15) . . . 
Cg. sets quotas in Sept-Oct. People can file on Apr. 1, so everyone does.
1. Temporary workers and trainees (H, O, P, Q, R), 740k, I-129
a. Number Granted.  
i. H-1B. 65,000 for H-1Bs plus 20k for people with U.S. masters or higher.  8 C.F.R. § 214.2(a)(8)(A)(4).
ii. H-2B.  66k.  Id. at (C)
iii. H-3. 50.  Id. at (D).
iv. H-1C. 500. Id. at (E)
b. Premium processing gets you response to petition in 15 days for $1,000.

c. Requirements
i. Temporary position.

ii. Fashion model of distinguished merit or person in specialty occupation, which means:
(1) A theoretical and practical application of a body of highly specialized knowledge, § 214(i)(1)(A). AND
(a) Employer requires degree for position. 

(2) Attainment of a bachelor’s or equivalent.  § 214(i)(1)(B) & C.F.R.
(a) Degree requirement is common to the industry or position can only be performed by bachelor’s degree. 8 C.F.R. § 214.2(h)(4)(C)(iii)(A)(1), OR
(b) Deg. Req. is common in parallel positions or employer can show only person with degree can do.  Id. at (2).

(c) Employer normally requires degree. Id. at (3).

(d) Duties are so specialized and complex that knowledge req’d usually associated with degree.  Id. at (4)
iii. Foreign citizen must meet requirements, 8 C.F.R. § 214.2(h)(4)(C)(iii)(C), AND
(1) Bach. degree, From U.S. school (1), OR

(2) Bach. from equivalent school abroad (2), OR

· Can use credentialing co.
(3) Licensure, if licensure is normally requirement (3), OR

(4) 3 to 1 rule.  If no bachelor’s may meet by showing progressively responsible positions AND 3 years experience = 1 year of school.  (4). 

iv. Obtain LCA (ETA-750).  See Labor Certification Attestation, [13].
v. Cover letter to imm. off. w/ all stuff attached.
d. Time limits. 
i. 3 years at a time.

ii. 6 years in aggregate
iii. UNLESS 

(1) AL leaves for 1 year and returns and H-1B number available. 8 C.F.R. 214.2(h)(13)(iii).
(2) Employer may obtain annual extensions. AC21
(3) AL w/ approved I-140 but priority date not up gets 3 more years.  AC21
e. Portability. Alien can change employers if first files petition for new H-1B.   AC21 § 103.
f. Family (H-4s).  Can bring spouse and child under 21 but they can’t work.
2. Students, spouses and children (F, M). 750k

3. Visitors for business and pleasure (B), 30 M

4. Intra-company transfers and spouses/children (L), 473k

5. Exchange visitors, 389k

6. For all categories, see p.84 (book).
D. Labor Certification Attestation. § 212(n)(1), ETA-750.
1. States

a. No displacement of U.S. workers or LPRs, AND

b. Paying prevailing wage.
2. Who needs one.  
a. Non-immigrants (temp. workers/trainees) or employment-based immigrants.

3. Current Requirements.  New PERM regulation

a. Attestation that domestic workers aren’t available to do job.

b. Prevailing wage.  Must pay 100%.

i. Can determine from SWA (state workforce agency) or private survey (usually better).

ii. Will consider region but

iii. Won’t consider type of employer, except non-profit v. for-profit. § 212(p)(1).
c. Domestic recruitment efforts
i. B/t 30 and 180 days before filing, employer must

(1) Place a job order with a state workforce agency (SWA)

(2) Place 2 newspaper advertisement in two different Sundays in a newspaper of general circulation though you can use a journal instead of one of the ads.

(3) Place “Posting Notice” on premises for ten consecutive days.

(4) For professional workers, must take at least three additional steps out of the following:

· Job fairs

· Employer’s Website

· Job search website other than employer’s

· On-Campus recruiting

· Trade of professional organizations

· Private Employment Firms

· Employee Referral Programs with Incentives

d. Reasonable job requirements

i. ONET lays out minimum requirements, OR
ii. Show business necessity. Information Industries factors: 
(1) Emp. shows reasonable relationship to occupation in employer’s context, AND

(2) Req. essential for performance of job.

e. File recruitment report.  Must include number of hires, U.S. applicants rejected with lawful reasons for rejection.
4. DOL approves and employer submits application.
a. Wage gets frozen in time, probably won’t go into effect for years when e’ee actually gets green card…maybe soften blow to employer by saying though paying 60,000 now, and prevailing wage according to DoL is 80,000, maybe in 5 years when app goes through that wage will be OK
IV. Classes of Aliens authorized to Accept Employment.  8 C.F.R. § 274a.12

(a) Aliens authorized incident to status.

(1) LPR as evidenced by I-551 with non-expired date

(2) Temporary LPR under § 245 or 210 with emp. auth.

(3) Refugee under § 207 with emp. auth.

(4) Refugee paroled with emp. auth.

(5) Asylee under § 208

(6)
Alien admitted as nonimmigrant fiancé or fiancée pursuant to § 101(a)(15)(K)(i) or child of such alien, with emp. auth.

(7)
Parent (N-8) or dependent child (N-9) of alien granted LPR under § 101(a)(27)(I) (special immigrant)

· (A) LPR returning from temporary trip abroad.

· (B) Imm. who was citizen of U.S. who applied for reacquisition of citizenship.

· (C) Imm. and spouse and children if imm. seeking to continue ministrerial activities in bone fide non-profit church.
(8) Alien admitted as citizen of Micronesia or Marshal Islands, with emp. auth

(9) Nonimmgrant spouse 

(10) Alien granted withholding of deportation or removal.

MORE CATEGORIES . . . 
V. Immigrants
A. Procedure

1. File petition

a. Employer (I-140) or relative (I-130) files with regional BCIS service center.
i. Employer must get LCA. [13]
b. Beneficiary self-petitions

i. Submit to consular officer who forwards to BCIS, OR

ii. File directly with BCIS.
c. EXCEPTION: Refugee, or filed on by spouse of dead would-be petitioner if married > 2yrs may consular process.

2. When decision is made
a. Immediate if visa bulletin says “immediately available.”
b. Wait if priority date (date applications received) not up.
i. CIS sends Notice of Action (I-797B) informing AL.

c. Decision usually unreviewable.

3. If consular process, show visa at port of entry.  If IO lets you in, forwards paperwork to CIS.

4. CIS mails greencard, I-551, to U.S. address.
B. General Requirements. § 245
1. Adjustment of Status (better b/c can appeal denial)
a. Applies for adjustment. § 245(a)

b. Inspected and admitted OR paroled. § 245(a)

i. EXCEPTION: Life Act. § 245(i).  AG may grant if filed before Apr. 30, 2001 and alien physically present in U.S.
c. Eligible to receive immigrant visa. § 245(a).  See below.

d. Admissible [under 212(a)]. § 245(a)

e. Visa immediately available. § 245(a)

f. Currently present in U.S. in lawful status. § 245(c)(2).

i. UNLESS: Imm. rel. of U.S. citizen under § 201(b) AND inspected and admitted.
g. Continuously maintained lawful status, other than through no fault of his own or for technical reason.  § 245(c)(2).

i. Continuous physical presence requirement. (Did not leave for > 180 days).

ii. UNLESS: Imm. rel. of U.S. citizen under § 201(b) AND inspected and admitted.
2. Consular Processing
a. Admissible under 212(a).

b. Immigrant visa immediately available.
c. Consular officer interviews beneficiary.  Upon approval, beneficiary receives visa allowing him/her to present self at port of entry. 
C. Category Requirements
1. Family Members.

a. Immediate Relatives of U.S. citizens (No ceiling, no wait). § 201(b)(2)(A)(i)
i. Spouse.  See Marriage and Immigration, § E.
ii. Offspring if under 21 and unmarried.

(1) As of 2000, age at petition used. Child Status Protection Act.
(2) Must stay unmarried until approval.

(3) Stepchildren, or legitimated children, if qualifying relationship was established before child reached 18. § 101(b)(1)(B), (C)
(4) Adopted children if adopted before age 16. Id. at (E).
iii. Parents if petitioner is over 21.
b. Family-sponsored Immigrants. § 203(a).  Limited; processed in order received, priority date (published in bulletin) determines what applications are handled.  
i. 1st Pref. Unmarried sons and daughters > 21 of U.S. citizens.  (23.4k)

ii. 2d Pref. Spouses and unmarried sons and daughters > 21 of LPRs (114.2k).  See Marriage and Immigration, infra.
iii. 3d Pref. Married sons and daughters of U.S. Cit. (23.4k)
iv. 4th Pref. Brothers and sisters of U.S. citizens if petitioner > 21. (65k)

c. DERIVATIVE BENEFICIARIES.  § 203(d).  Spouses or children (i.e. unmarried, < 21) can join principal alien.
2. Employer-based. § 203(b).
a. Categories

i. EB-1. Priority Workers  (28.6%). § 203(b)(1)
(1) Aliens of extraordinary ability in the sciences, arts, education, business and athletics; 
(a) § 203(b)(1)(A).
(i) Demonstrated by sustained national or international acclaim AND

(ii) Whose achievements have been recognized through extensive documentation. (p. 629 in supp.) or comparable evidence AND

(iii) Alien seeks to enter to continue work in that area, AND

(iv) Work will “substantially benefit prospectively the United States.”

(b) 8 C.F.R. 204.5(h)

(i) One of small % who has risen to very top of field 

(ii) Show 1-time achievement- major int’l recognized award- or at least 3 of listed on p. 629 in supp….

(iii) Or if don’t apply to beneficiary, can submit “comparable evidence” to est eligibility

(c) Member of championship hockey team. Muni v. INS, 891 F. Supp. 440 (N.D. ill. 1995) (hockey player).

(d) Neither LCA or job req’d

(2) Outstanding professors and researchers. § 203(b)(1)(B)
(a) AL recog. Internationally as outstanding in specific academic area, AND

(b) AL has at least 3 years experience in teaching or research, AND

(c) AL seeks to enter for

· Tenured or tenure track position. (I)
· Comparable position to research in institution of higher education. (II)
· Comp. pos. w/ priv. emp. That employes at least 3 other researchers like AL. (III)
(d) LCA req’d

(3) Certain multinational execs and mgrs. § 203(b)(1)(C).
(a) Employed for 1 yr in 3 yrs b4 app. with entity for whom he seeks to enter U.S. in order to render services in his capacity as mgr. or exec. for same company.
(b) LCA req’d

ii. EB-2. Professionals holding advanced degrees and aliens of exceptional ability (a little lower than extraordinary ability) in the sciences, arts or business (e.g. lawyers, doctors). (28.6%). § 203(b)(2)
(1) Aliens who are members of professions holding advanced degrees or their equivalent because of their exceptional ability in the sciences, arts or business, AND
(a) Degree of expertise significantly above that ordinarily encountered in the sciences, arts, or business.  8 CFR 204.5(k)(4)(ii)
(b) Degree from college, university, or licensed learning institution alone insufficient. (C).
(2) Will substantially benefit prospectively the national economy. Id. AND
(3) Whose services are sought by U.S. employer (NEED LCA).

(a) UNLESS NIW, N.Y. State Dept of Transp, 22 I. & N. Dec. 215 (1998)
· Show noncit will be employed in area of substantial intrinsic merit
· Proposed benefit will be national in scope
· National interest would be adversely affected if a LCA were required- so great as to outweigh interest inherent in LC process
(b) OR UNLESS Schedule A: Lic. nurse, phys therapists- already determined there’s shortage, no need for LC
iii. EB-3. Skilled workers, professionals and others. (28.6%). § 203(b)(3).
ALL NEED LCA.
(1) Skilled workers. Capable of performing skilled labor which requires 2 years training or experience (not seasonal).

(2) Professionals. Qualified immigrants with baccalaureate degrees and members of a profession.
(3) Other Workers. Unskilled labor no one else will do.
iv. EB-4. Special Immigrants (religious workers, long-time U.S. gov’t employees, and others).  § 203(b)(4). 
(1) No LCA req’d

(2) E.g. foreign employees of U.S. embassies, etc...

v. EB-5. Investors whose investment will create or have created at least 10 U.S. jobs.  § 203(b)(5)
(1) Required investment: $1M generally or $500k in rural or high unemployment areas.
(2) Get only conditional permanent resident status pending future review in two years.
(3) No LCA
vi. Derivative.  § 203(d).  Spouses or children (i.e. unmarried, < 21) can join principal alien but can’t work.
b. Must be remaining employment preferences for that year (found in Visa Bulletin—“C” means available; “U” means unavailable).

i. Schedule A: licensed nurses, phys therapists- already determined there’s shortage, no need for LC
3. Diversity Immigrants. § 203(c).
a. Purpose

i. National image as pluralistic society- lottery to choose each year fr among people meeting req’ts- strongly favors Eur & Africa

ii. Can’t participate: high imm volume: 

b. Criteria.
i. From a diversity visa country (in visa bulletin)
ii. At least 18 years of age.
iii. High school education or equivalent. § 203(c)(2)

iv. Within 5 yrs from filing, held job req’g 2 years experience.
c. EXCEPTIONS

i. Nationals from 14 countries can’t participate.
	Canada
	 India
	 Russia

	 China
	 Jamaica
	 S. Korea

	 Colombia
	 Mexico
	 UK and territories (not N. Ireland).

	 Dom Rep
	 Pakistan
	Vietnam

	 El Saldavor
	 Philippines
	 Macau

	 Haiti
	 Poland
	Hong Kong


ii. Out of status alien not lawfully admitted.

d. DERIVATIVE BENEFICIARIES.  § 203(d).  Spouses or children (i.e. unmarried, < 21) can join principal alien.
4. Refugees.  § 207.
a. Fixed admission ceiling established at beginning of each fiscal year, subject to adjustments for emergencies, based on judgments re: likely refugee needs and feasible US responses

i. Varies b/t 27k – 125k per /yr
b. Criteria.  (c)
i. Definition of refugee.  § 101(a)(42).
(1)  A person unwilling or unable to return to country because of “persecution or a well-founded fear of persecution.”

(2) “On account of race, religion, nationality, membership in a particular social group, or political opinion.”

· Involuntary sterilization, or refusal to undergo procedure included.
ii. Add’l Conditions. § 207(c) . . . 

(1) AG can in his discretion admit any refugee not firmly resettled in any foreign country, is determined to be of special humanitarian concern to US, and is admiss except as in (3) as an immigrant

(2)(A) spouse/child of alien who qualifies for admission under (1) shall, if not otherwise entitled to be refugee, and if still there,  gets same status.  Upon admission, gets charged against # ceiling

(B) kids don’t age out-unmarried alien who seeks to accompany or follow to join parent granted admission under (1) and who is under 21 on date when parent applied, will continue to be child if attains 21 while app pending

(3) for family unity or public interest, these inadmiss grounds won’t apply: 

· 12(a)(4) [public charge], (5)[labor cert], and (7)(A)[doc reqt].  

· AG can waive other admissibility req’ts EXCEPT (2)(C) [drug traffickers] or (3)(A), (B), (C), and (E) [security-related]

(4) AG can terminate if discovers wasn’t actually refugee w/in meaning of 101(a)(42) when applied

5. Random
a. Cuban Adjustment Act- Cuban, inspected/paroled, and in US for 1 yr…become lawful PR (note, don’t have to fear persecution!)

b. 1997 NACARA- applied to Central American and former USSR countries’ nationals: only had to prove in US before 1990, citizen of one of those countries, and filed asylum app before 1990- became PRs

c. “private bill”- congressperson can present on floor, petition to make alien a lawful PR who doesn’t fit prior 4 categories
D. Marriage

1. Conditional LPR, OR 

a. LPRs based on marriage are conditional. At adjustment interview, applicant must show that marriage. § 216(a).
i. In good faith (i.e. not for purpose of procuring aliens’ admission), AND
· Req’s intent to stay together indefinitely at time of marriage. Bark v. INS, 511 F.2d 1200 (9th Cir. 1975) 
· Doesn’t matter if changed immediately afterwards, though it may be probative.  Bark.
ii. In accordance with the laws where such marriage took place,
· Adams v. Howerton, 673 F.2d 1036 (9th Cir. 1982) (gay marriage likely illegal under state law).
b. Upon meeting burden, beneficiary gets conditional LPR status for two years. § 216
i. DHS can terminate during this period.  § 216(b) if marriage 

(1) Entered into for purpose of getting imm. status. § 216(b)(1)(A)

(a) If asserted in removal proceedings, AG has burden. § 216(b)(1)(2).

(2) Judicially annulled/terminated other than through death. § 216(b)(1)(A)

(3) Fee or other consideration given.  § 216(b)(1)(B).
c. Requirements for removal of conditional status. § 216(c).

i. After two years, couple must file I-752 to remove conditional status w/in 90 days of 2d anniv.  (1).
(1) BUT hardship waiver. (4).

(a) Alien must demsonstrate extreme hardship upon removal. (A), OR
(b) Entered in good faith but terminated and alien not at fault for failing to meet reqs. of getting status removed (i.e. spouse won’t sign I-751). (B), OR
(c) Battered spouse and not at fault for failure to comply. (C).
(2) If timely filed and DHS opposes, burden on DHS by preponderance of evidence show marriage invalid, see 1.a.i, above, or annulled.
ii. Termination. (2)  for 

(1) Failure to file for removal.

(2) Have personal interview.

(a) UNLESS good cause shown. (A)(ii)
(3) Burden on LPR. (B). 
2. Marriage > 2yrs old at adjustment interview.  No conditional LPR.

VI. Asylum. § 208
A. General

1. Procedure

a. Affirmatively. Alien files I-589.

i. Adjudicated by asylum officer.

ii. Can be random.

b. Defensively.

i. Adjudicated by IJ.

ii. Adversarial.

c. At port of entry.  Treated as defensive.

2. Award

a. Right to stay, can adjust to LPR after one year.

b. BUT not permanent right to stay in U.S. 208(c)
i. May be revoked if, inter alia,

(1) Changed circumstances (though Benitez says it never happens b/c CIS never gets around to it).

(2) Acquired new nationality

ii. In practice, INS doesn’t revisit.

c. Spouse and children also

3. No numerical limits on ayslees
4. Advanced Parole.  Permission to come back into U.S.
B. General Conditions.
1. Alien physically present in U.S. § 208(a)(1)

2. Alien proves he is applying within 1 yr of arrival.  § 208(a)(2)(B).

a. UNLESS alien can demonstrate extraordinary circumstances for failing to timely file (like enslavement). § 208(a)(2)(D).

3. Alien cannot be removed to safe third country.
4. Grounds for rejections.

a. Previously applied for asylum and denied.  § 208(a)(2)(C).

i. UNLESS alien demonstrates “changed circumstances” which “materially affect” § 208(a)(2)(D).
ii. Frivolous application can bar you from getting any immigration benefit ever. § 208(d)(6).
b. Alien participated in persecution. § 208(b)(2)

c. Convicted for a particularly serious non-political crime. § 208(b)(2)
d. There are grounds for believing alien constitutes danger to the U.S. § 208(b)(2)
e. Convicted of aggravated felony. § 208(b)(2). [25]
5. Burden of proof on alien to show he is a refugee under 101(a)(42)(A). § 208(b)(1).

a. Testimony sufficient if credible.  § 208(b)(1)(ii). 

b. Credibility judged by “totality of circumstances.  § 208(b)(1)(iii). Including demeanor, candor, plausibility, internal consistency, falsehoods, etc . . . 

6. Alien satisfies criteria under § 101(a)(42) and 8 C.F.R. § 208.13. See next section.
7. AG MAY grant asylum in his discretion. § 208(b)(1)(A).
a. Matter of Pula, 19 I&N Dec. 467 (BIA 1987).
i. Consider totality of circumstances.

ii. Family/personal ties to U.S.

iii. Whether fraud used to get here and how serious. (many people use fake passport).

iv. General humanitarian concerns.
C. Criteria for Asylum.  § 208(b).
1. Definition of refugee.  § 101(a)(42).
a.  A person unwilling or unable to return to country because of “persecution or a well-founded fear of persecution.”

b. “On account of race, religion, nationality, membership in a particular social group, or political opinion.”

(1) Involuntary sterilization, or refusal to undergo procedure included.
2. Contrasting views on “persecution”

a. 9th cir: “occurs only when there is diff betw persecutor’s views or status and that of the vic; it’s oppression which is inflicted on groups or individuals because of a diff that persecutor won’t tolerate”

b. 7th cir Posner: “punishment for political, religious, or other reasons that our country doesn’t recognize as legit”
3. Eligibility.  8 C.F.R. § 208.13. Can be eligible by establishing either:
a. Past persecution, § 208.13(b)(1) OR
i. Establishes persecution on account of race, religion, nationality, membership in a particular social group, or political opinion.

(1) Social Group

(a) Female genital mutilation. Kasinga. 21 I. & N. Dec. 357 (1996).  Female genital mutilation is persecution on account of social group (women who oppose it).

(b) Sterilization counts.
(2) Religion

(a) Physical assaults and deprivation of education.  In re S-A, 22 I. & N. Dec. 1328 (BIA 2000).  By father who thought Islam req’d behavior.

(b) Fatin 12 F.3d 1233 (3d Cir. 1993) (Alito). Woman didn’t want to wear burka but didn’t seem bothered enough for it to be persecution.
(3) Gender not grounds, though you can get at through religion. In re S-A.

(4) Ability to avoid generally not considered.
(a) Acosta, 19 I. & N. Dec 211 (BIA 1985).Not req’d to change if fundamental. 

(b) BUT Fatin, 12 F.3d 1233—Applicant didn’t seem to care.

(5) Punitive, malice not req’d. Kasinga, 21 I. & N. Dec. 357 (1996)
ii. This in turn establishes presumption of well-founded fear.

iii. Discretionary referral or denial. IJ or AO can then deny if it finds by preponderance of evidence.

· “Fundamental change in circumstances”

· Applicant can avoid persecution by internal relocation.

iv. If WFF rebutted, applicant can still get asylum if applicant demonstrates

· “Compelling reasons . . . arising out of the severity of past persecution.” OR

· Reasonable probability that he or she may suffer other serious harm upon removal to that country.

b. Well-founded fear of persecution.  Applicant establishes
i. “Reasonable probability” of suffering persecution on account of “race, religion, nationality, membership in a particular social group, or political opinion”

ii. Applicant must establish internal relocation is unreasonable. Compare to past persecution.

VII. Citizenship

A. Naturalization, N-400
1. Alien is LPR.  § 318.
2. Residence and physical presence.  § 316(a)
a. 5 years continuous presence prior to filing application, AND
i. Physically present at least half the time.

b. Continuous presence while application for naturalization is pending.  § 316(b).

i. Absence > 6 mnths and < 1 yr breaks continuity but AL can convince AG that did not abandon residence.

ii. Absence > 1 yr, breaks continuity unless employed by gov., org. or company requiring travel abroad.  § 
iii. Exceptions

(1) Served U.S.Gov.

(2) U.S. research institution

(3) U.S. corp engaged in foreign trade  req’ leaving country, so long as at least 1 yr continuous following admission

c. Spouses and Children.

i. 3 years.

ii. Spouse must live in marital state unless battered.

3. Good Moral Character. § 316(a) . . . § 101(f). Must have for statutory period (5 years or 3 years, if spouse), but AG may consider anything before.
(1) Habitual drunkard
(3)
Prostitution/vice [212(a)(2)(D)], smuggler [(6)(E)], alien previously removed [(9)A)], aliens w/ criminal convictions [(a)(2)(A)-(B)], except re: single count of simple possession of 30g or less pot- IF offense for which convicted/pled committed during period

(4) income principally fr illegal gambling
(5) convicted of 2+ gambling offenses during such period

(6) Gave materially false testimony to get benefits under this act
(7) Confined in penal institution after conviction for aggregate period of 180d+ 

(8) Convicted of AF. § 101a(43) [9]
(9) Relating to torture, nazi stuff, extrajudicial killings, or violations of religious freedom

· Voting on assumption was citizen not disqualify if 

· each natural parent is/was cit, 
· alien permanently resided in US before 16, and 
· reasonably believed at the time she was a citizen

4. Age.  Regularly 18.

a. Derivatively naturalized as child if parents don’t naturalize you.  Law in 2000. BUT this isn’t retrospective (so old laws apply then).

5. Language.  Must be able to speak and write conversational English.  § 312(a).
a. EXCEPTIONS:  
i. Over 50 and LPR for over 20 years.  § 312(b)
ii. Over 55 and LPR for 15 years. § 312(b)
6. Knowledge of civics and history. § 312(b).
7. Anarchist or political activities. § 313(a)
a. Advocates, teaches or who is a member of or affiliated with any organization that advocates or teaches, opposition to all organized government. § 313(a)(1)

i. Or who disseminates literature doing so.  § 313(a)(5).

b. Member of or affiliated with Communist party. § 313(a)(2)

c. Overthrow by violence or other unconstitutional means of government. § 313(a)(5)

i. Advocates establishment of totalitarian government.

d. EXCEPTION: § 313(d).  Alien can establish membership was 

i. Involuntary or 

ii. Occurred prior to age 16

iii. Existed by operation of law

iv. For purposes of obtaining employment, food rations, or other essentials of living and where necessary for such purposes.

8. Oath of Allegiance. 

B. Naturalization for national security

1. Residence, physical presence or § 313 unnecessary

2. If Dir. of CIA and AG find alien made “extraordinary contribution to the security of the U.S.
C. Birth

1. Jus Soli

a. 14th Amendment.  “All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States.”

i. “jurisdiction” was put in to make sure Native Americans

b. Exceptions: 

i. Diplomats, 

ii. Children of aliens in hostile occupation of U.S., 

iii. Birth on foreign vessels in U.S. territorial waters.

2. Jus Sanguinis

· If both parents are citizens, child acquires citizen if one of the parents has at some time had prior residence in U.S.

· If one parent is a non-citizen, one of the parents must have been physically present in the U.S. for a total of five years before the birth.

· Nguyen v. INS

F: Convicted felon was born in Vietnam to a U.S. citizen who was there on business.  Dad came to U.S. when he was six.  After he completed his sentence, INS initiated proceedings.  Father could have legitimated before 18, but failed to. Statute required fathers to prove paternity, but not mothers. § 309(a)(4)

H: Distinction substantially related to important government.

VIII. Unauthorized Aliens
A. Direct Enforcement.  
· Physically deter entry or find and deport undocumented aliens (UAs) when you find them.

B. Indirect Enforcement.

1. Employers may not knowingly hire UAs.  § 274A(a)
a. Employers use I-9 form to verify lawful status of all new hires.
b. Knowledge may be imputed.
i. Cf. Collins Foods Int’l, Inc. v. INS 

F:  Sup. at Sizzler’s Phoenix branch hired Rodriguez, who worked in California location for Sizzler, over the phone.  When R shows up and fails to produce documentation, S sent him to obtain documentation.  R came back and produced documentation.  INS held Sizzler liable because it had constructive knowledge of illegality.

H: 
1) Job offer prior to verifying documents not basis for constructive knowledge though hiring would be.

2) Verification obligation satisfied by a document which reasonably appears on its face to genuine.”

2. Affirmative Defense: Good faith compliance with verification requirements in § 274A(b). 

a. Reliance on documents ok if “reasonably appears on its face to be genuine.” 

b. Employer may rely on following documents:
i. Docs confirming work authorization and identity: U.S. passport, resident alien card, Soc. Sec. card or other forms, OR
ii. Documents establishing identity and docs establishing work authorization (i.e. state driver’s license and social security card).

3. Employer must retain copies of documentation for compliance.

IX. Deportability
A. Classes of Deportable Aliens.  § 237(a)

1. Alien inadmissible at time of entry or of adjustment of status, § 237(a)(1)

a. § 212(a) [7].

· Note that even if you were allowed to adjust (e.g. INS messed up), you can still be deported.

b. Alien present in violation of INA or any other law of the U.S. § 237(a)(1)(B).
c. Alien violated nonimmigrant status. § 237(a)(1)(C).
d. Termination of conditional LPR status. § 237(a)(1)(D). See § 216, [19].
e. Smuggling.  § 237(a)(1)(E).

f. Marriage Fraud. § 237(a)(1)(G)
2. Criminal Offenses. § 237(a)(2)

a. Crimes Involving Moral Turpitude.  § 237(a)(2)(A)(i). See p. 7 for definition.
i. Conviction within 5 years (10 years if LPR), AND, 
ii. Crime carries possible sentence of one year or more.

b. Multiple criminal convictions.  2 or more CIMT convictions regardless of whether imprisoned or not. § 237(a)(2)(A)(ii). 
c. Aggravated Felony. § 237(a)(2)(A)(iii). See § 101(a)(43), [9].
d. High Speed Flight.  § 237(a)(2)(A)(iv).
e. Controlled substances under domestic or foreign law.  § 237(a)(2)(B)
f. Drug abuses and addicts. § 237(a)(2)(C).
g. Certain Firearm offenses
h. Stalking, domestic violence or child abuse.§ 237(a)(2)(E)(i).
i. Includes violation of protection order

3. Failure to register and falsification of documents. § 237(a)(3)

a. Failure to timely file change of address, unless alien establishes either reasonably excusable or not willful.
b. Document fraud.

c. Falsification of documents.
4. Falsely claiming citizenship unless each natural or adoptive parent permanently resided in U.S. b4 alien turned 18.  § 237(a)(2)(D).
5. Security and related grounds (4).

6. Public Charge.  § 237(a)(5).
a. UNLESS alien can show due to circumstances arose after entry.
7. Unlawful voters. (6).

· (B) Exception:  If each of the parents is or was a citizen, alien permanently resided in U.S. until 16, and alien reasonably believed he was a citizen, not considered deportable.

X. Removal, Cancellation of and parole.
A. Process

1. Arrest.  
· ICE has power of arrest with warrant but usually just mails NTA.  Officers may arrest w/o warrant if believes alien (1) is entering or attempting to enter U.S. illegally or (2) is present in U.S. in violation and likely to escape before warrant can be obtained. 

2. Notice to Appear (NTA). § 239, I-862.
a. Contains legal and factual allegations.  See, p. 266.
b. Stops clock on continuous presence.  § 240A(d).  
c. Doesn’t stop clock on unlawful presence.
3. Master Calendar Hearing

a. At least 10 days after NTA.  § 239(b)(1)

b. Assuming allegations are true, is alien removable?

c. Alien may concede allegations and seek voluntary departure.
d. No right to counsel (but can retain and pay for privately).

e. 10 year ban if fail to attend removal proceedings. 240(b)(5)(A).

i. Removal in absentia if established by clear, unequiv. & convincing E that written notice was provided and alien in fact removable.

ii. Rescission. § 240(b)(5)(C). Alien can rescind if shows failure to appear due to “exceptional circumstances” such as serious illness of alien or serious illness/death of spous, parent, child. 

4. Individual Merits Hearing
5. If lose, 

a. Motion to reconsider.  § 240(c)(6), OR
i. Alien may file.

ii. Within 30 days of final removal order.

iii. Specifying errors of law, fact with pertinent support of authority.
b. Motion to reopen.  § 240(c)(7), OR

i. (A) gen- can file one
ii. (B) contents- motion must state new facts to be proven at hearing, and supported by affidavits & other E
iii. failure to appear- must file w/in 180d
iv. (C) deadline

(1) (i) gen: file w/in 90d of final order of removal
(2) (ii) asylum: no time limit if for relief under 208 & based on changed country circs, if such E is material and wasn’t available & wouldn’t have been discovered or presented at previous hearing
(3) (iv) spec rule for battered spouses/children: 

c. If final, 
i. Must leave w/in time frame specified (up to 120 days), or civil penalty $500/day.  § 274D.
ii. 10 Year ban if

(1) Ordered removed from U.S.  § 212(a)(9)(B), OR

(2) UNLESS request and are granted voluntary departure.

6. If win, get LPR.

B. Substantive law 
1. Inadmissibility, § 212(a), or 
2. Removability, 237(a).
C. Standard and burden of proof: 

1. Standard

a. Is evidence fundamentally fair? AND
b. Is evidence probative?

2. Burden of proof
a. Deportable.  On imm to show clear and convincing evidence that admitted alien is removable- w/ reasonable, substantial, & probative E.  240(c)(3)(A)
b. Inadmissible. On alien to show 
i. Clearly and beyond doubt admissible [240(c)(2)(A)]; OR

ii. Clear and convincing evidence, that lawfully present in US pursuant to admission [240(c)(2)(B)]

3. Constitutional and other rights different

a. No right to counsel.

b. FRE inapplicable.

c. Exclusionary rule inapplicable to removal proceedings unless conduct is “egregious.”  Orhorhaghe, 38 F.3d 488 (9th Cir. 1994) (NOTE: Only 9th Cir. has so held though SC has left room.

i. Orhorhaghe.  Nigerian man gets surrounded in his apt. complex by armed INS agents. The agents ask to go in his apt., he says they need warrant, they say “we don’t need one to talk to you.” (Implying they don’t need one to enter).  Once they’re inside cops spot I-94 and Nigerian passport

H:  Exclusionary rule applies b/c conduct egregious.  In this case, cops should have known conduct would otherwise violate 4A.  Seizing immigrant outside his apartment and intimidating him into allowing search and beginning investigation based on Nigerian sounding name egregious.
d. Checkpoints OK to inspect motorists because of apparent Mexican ancestry.

e. Vehicle Stops not OK. Hispanic appearance + presence in area where undoc immig. not justify search.  U.S. v. Brignoni-Ponce, 422 U.S. 873 (1976).

D. Cancellation of Removal
1. § 240A(a).  Discretionary Cancellation for LPRs.
a. Criteria. (discretionary).
i. LPR for at least 5 yrs. § 240A(a)(1).
ii. Cont. resid. for 7 yrs after admission in any status. § 240A(a)(ii).
(1) But you can depart if absence was “brief casual, and innocent and did not meaningful interrupt the continuous physical presence.” 240A(d)(2)

(a) Departure for more than 90 days at one time or 180 days aggregate terminates.

(2) Time stops upon. § 240A(d):

(a) Service of NTA or 

(b) When alien has committed offense under 
· 212(a)(2), AND
· 237(a)(2) or 237(a)(4), 
· Whichever earliest.
iii. No conviction for AF. § 240A(a)(iii).  (101(a)(43), [9]).
iv. Alien not ineligible for relief under § 240A(c)

(1) Removal previously cancelled. (6)

(2) Deportation suspended under § 244(a). (6)

(3) Crewman who entered U.S. after 1964. (1)

(4) Aliens who came as grad med students or other grad student. (2)

(5) Granted relief under 212(c) b4 IRAIIRA. (6).

(6) Terrorist/Security. Alien inadmissible under 212(a)(3) or 237(a)(4) (Security and related grounds). (4).

(7) Persecuting alien under 241(b)(3)(B)(i)

(a) Alien ordered, incited, assisted or otherwise participated in the persecution on account of race, religion, nationality, membership in a particular social group or political opinion.
v. Annual Limit of 4,000 per year. 240A(e) 

b. Factors in exercise of discretion. Matter of Marin, 16 I. & N. Dec. 581 (BIA 1978): Balancing test.

· Adverse factors evidencing undesirability

· Criminal record

· Violation of immigration laws

· Community service.

· Social and humane considerations presented on respondent’s behalf.

· Family ties with U.S.

· Residence of long duration in this country

· Evidence of hardship to the respondent and family deportation occurs.

· Service in this country’s armed forces

· A history of employment

· Existence of property or business ties

· Value and service o community

· Proof of genuine rehabilitee if a criminal record exists

· Other evidence attesting to good moral character.
i. In re C-V-T, 22 I. & N. Dec. 7 (BIA 1998). Vietnamese national, former member of armed forces, satisfied balancing test for favorable exercise of discretion b/c came her after tour, worked hard, learned language, convicted only of minor crime.
2. § 240A(b).  Discretionary cancellation of removal and adj. of status for nonpermanent residents.
a. Criteria (discretionary).  240A(b)(1). Alien must show ALL.
i. (A) 10 years continuous physical presence before application.
(1) But you can depart if absence was “brief casual, and innocent and did not meaningful interrupt the continuous physical presence.” 240A(d)(2)
(a) Departure for more than 90 days at one time or 180 days aggregate terminates.

(2) Time stops upon. § 240A(d):

(a) service of notice to appear or 
(b) when alien has committed offense under 212(a)(2), 237(a)(2) or 237(a)(4), whichever earliest.
ii. (B) Good moral character during 10 year period.  Must have for statutory period (5 years or 3 years).  § 101(f) [23]
iii. (C) Did not commit certain offenses. 

(1) Criminal and related grounds in § 212(a)(2).  [7]
(2) Criminal Offenses in § 237(a)(2).  [25]
(a) CIMT (see § for full criteria).

(b) Multiple Criminal convictions

(c) Aggravated felony.  (§ 101(a)(43) [9]
(d) High speed flight

(e) Controlled substances

(f) Certain firearms offenses

(g) Espionage, trading with enemy

(3) Failure to register and falsification of documents.  237(a)(3). [25]
(a) Falsely claiming citizenship

(b) Unless AG grants waiver under 237(a)(7).

iv. (D) Extreme Hardship. Alien establishes “exceptional and extremely unusual hardship” to alien’s spouse, parent or child who is a lawful resident or citizen. § 240A(b)(2)(D).
(1) Alien doesn’t count.  
(2) Doesn’t matter if alien was raised by grandparent.
(3) In re Anderson factors.  Factors that can be used to determine extreme hardship

· Family ties in U.S. and abroad.  Gonzalez-Recinas (U.S. citizen children supported by mom with no relatives enough to cancel).
· Length of residence in U.S.

· Condition of health

· Conditions in returning country

· Financial status—business and occupation

· Possibility of other means of adjustment of status

· Special assistance to the United States or community

· Immigration history

· Position in the community.
(4) Gonzalez Recinas, 23 I&N Dec. 467 (BIA 2002). Overstayed non-imm visa. 4 US cit kids & 2 OAS kids for whom only parent; ran small biz, LPR parents in US helped care for kids, kids didn’t speak Spanish; no other way of entering US legally
(5) In re Monreal, 23 I. & N. Dec. 56 (BIA 2001)
F:  Person had been here for 20 years.

H:  Circumstances not “exceptional and extremely unusual hardship” application denied, voluntary departure ordered (better obey otherwise get declared inadmissible and can’t come back).

· Family: 

In U.S.: U.S. citizen children, parents and siblings here.

In Mexico: Wife and one kid.

· He and kids in good health.

· Worked for uncle.

· Possibility of adjustment.  Kids can petition for parents but must be 21 years or older.

· Didn’t leave U.S.

· Otherwise ordinary.
(6) Alien doesn’t technically count, but courts 

v. Alien not ineligible for relief under § 240A(c)
(1) Removal previously cancelled. (6)

(2) Deportation suspended under § 244(a). (6)

(3) Crewman who entered U.S. after 1964. (1)

(4) Aliens who came as grad med students or other grad student. (2)

(5) Granted relief under 212(c) b4 IRAIIRA. (6).

(6) Terrorist/Security. Alien inadmissible under 212(a)(3) or 237(a)(4) (Security and related grounds). (4).
(7) Persecuting alien under 241(b)(3)(B)(i)

(a) Alien ordered, incited, assisted or otherwise participated in the persecution on account of race, religion, nationality, membership in a particular social group or political opinion.
vi. Annual Limit of 4,000 per year. 240A(e)
b. BUT Battered Spouse or Child Exception.  § 240A(b)(2). AG may cancel if alien 
i. (i) Has been battered or subjected to extreme cruelty by U.S. citizen or LPR . . . 
(1) Spouse
(2) Parent
(3) Alien is the parent of battered child.
ii. (ii) Physically present for continuous period of 3 years b4 application.
(1) NOTE: Issuance of NTA does not stop clock.

(2) If you leave in connection with battery or cruelty, won’t count against clock.  § 240A(b)(2)(B).
iii. (ii) Alien has Good Moral Character for 3 years. See § 101(f), [23]
iv. (iv) Alien not 
(1) Inadmissible under § 212(a)(2)-(3)

(2) Deportable under 237(a) for marriage fraud.  § 237(a)(1)(G), 

(3) Criminal Offenses in § 237(a)(2).  See p. 25
· CIMT (see § for full criteria).

· Multiple Criminal convictions

· Aggravated felony.  (§ 101(a)(43), See p. 9)

· High speed flight

· Controlled substances

· Certain firearms offenses

· Espionage, trading with enemy

v. Removal would cause extreme hardship to alien, alien’s child or alien’s parent.

c. Award. Cancellation of removal and LPR.

E. Restriction of Removal.  § 241(b)(3), I-589

1. (A) AG MAY NOT remove alien to a country AG decides her life or freedom would be threatened in that country b/c of race, religion, nationality, membership in particular social group, or political opinion
2. (B) EXCEPTIONS:

a. (i) Persecuting alien. (A) AG MAY NOT remove alien to a country AG decides her life or freedom would be threatened in that country b/c of race, religion, nationality, membership in particular social group, or political opinion
b. (ii) Convicted of particularly serious crime—Aggravated felony or sentenced to term > 5 yrs.

c. (iii) Reason to believe alien committed serious nonpolitical crime.
d. (iv) Reasonable grounds to believe alien is danger to U.S. security.
3. Old Scheme. 244(a)

a. In re O-J-O-, 21 I&N Dec. 381 (BIA 1996) this pissed Congress off

H:
Abuse of discretion to deny where age of 13 (now 24), educated in U.S., speaks English fluently, is involved in church, runs a small trucking business, has no other means of obtaining LPR, and if deported, would return to a country where economic and political conditions were difficult. 

b. Response to O-J-O-: 1996 IIRAIRA Cong: objective of 1996 amendments is to improve deterrence of illegal imm.  Complaint that in cases like O- J- O-, “acclimation” has been used to meet “extreme hardship” standard, weakening it.  

c. Requirements

i. 7 yrs continuous presence
(1) but OK if brief, casual, and innocent absence 

ii. GMC the whole time
iii. to self or spouse, parent, or child who is citizen of US or alien lawfully admitted for PR
F. Parole. § 212(d)(5)

1. AG MAY parole alien temporarily for

a. Urgent humanitarian reasons, or

b. Significant public benefit

2. Parole shall not be deemed admission.

3. Alien must depart upon expiration of parole.

XI. Voluntary Departure
Prevents removal order and concomitant trigger of 10 year ban.

A. General Conditions

1. Unavailable if alien previously granted VD under § 212(a)(6)(A) [9] (illegal entrants and immigration violators).
2. Alien satisfies either 240B(a) or (b). Below
3. Discretionary. Court may grant using Gamboa Factors in exercise of discretion.  

a. Nature and underlying circumstances of the deportation ground at issue

b. Additional violations of the immigration last

c. The existence seriousness and recency of any criminal record

d. Other evidence of bad character or the undesirability of the applicant as a permanent resident.
B. 240B(a).  VD prior to commencement of proceedings.

1. Criteria
a. AG may permit if alien not deportable for. 240B(a)(1)
i. Aggravated felony, 237(a)(2)(iii). [25]. OR
ii. National security, 237
b. See General conditions (above).

c. Alien concedes removability and waive appeal of all issues.

2. Versus § 204B(b)

a. No good moral character requirement
b. Bond optional.
3. Relief

a. Alien must depart within 120 days.

b. Court may request bond to ensure departure.  Present G-146 at consulate in home country to have bond mailed back to you.
c. Respondent may not request additional relief after requesting.

C. 240B(b)

1. Criteria.  240B(b)(1).  Alien must establish
a. Physically presence in U.S. for one year immediately preceding NTA
b. Good moral character for 5 preceding years. See § 101(f), [23]
c. Means and intention to depart by clear and convincing evidence. 
d. Not removable for aggravated felony, see p. 25, or national security reasons.

2. Alien must leave within 60 days. § 240B(b)(2).
3. Bond. Alien MUST post bond necessary to ensure departure.
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