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A. Introductory Material
1. Federal Agencies and Courts

a. DHS and Its Predecessors

i. History

1. 1891 – federal post of superintendent of immigration in the treasury dept
a. Took over power from states

2. 1903 – power conferred to Dept. of Commerce & Labor

a. Within it – 1906 – legislation combined immigration and citizenship functions in the Bureau of Immigration and naturalization

3. 1913 – Department of Commerce & Labor split

a. Bureau of immigration & bureau of naturalization in new DOL

i. 1924 – Border Patrol w/in Bureau of immigration

ii. 1933 – two bureaus became Immigration & Naturalization Ser’s (INS)

4. 1940 – Exec. Order transferred INS to the DOJ

5. 1952 – INA passed

a. Power given to AG

i. Gave powers to INS

ii. Some powers reserved for BIA (never part of INS)
6. 1983 – AG transferred some powers to EOIR, combined it with BIA
7. 2003 – INS disbanded

a. Congress passed Homeland Security Act due to 9/11
ii. The components of DHS
1. Introduction

a. HSA (2003) separated INS into different units:

i. Services (aka adjudication)- approval or denial of applications

ii. Enforcement- patrolling border, investigations, detention, removal, etc

b. Bush administration took different approach: 3 divisions
2. Customs and Border Protection (CBP)

a. Responsible for the border enforcement component and is intended to operate as a unified border agency, screening both people and cargo

b. Functions

i. Review passports and visas at booths in international airports and other ports of entry

ii. Customs and agriculture inspectors

iii. Staffs preclearance stations in Canada and Caribbean

iv. Border Patrol

1. Focused on areas between land border ports of entry in order to prevent unauthorized entries or apprehend violators

2. 20 sectors, headed by chief patrol agent

3. 2007 – 13,000 employees

4. Post agents at visible locations – has reduced attempted crossings

c. Facts

i. 98% admitted after primary inspection

ii. 2% referred to secondary inspection for more detailed questioning
iii. 2005 – 400k noncitizens denied entry
3. Immigration and Customs Enforcement (ICE)
a. Interior enforcement of both customs and immigration laws.

b. Functions

i. Locating and arresting or charging persons illegally in country

ii. Representing the gov’t in removal proceedings in immigration court

iii. Conducting efforts against fraud and smuggling (involving humans or goods)

iv. Enforcing the laws against unauthorized employment of noncitizens

v. Carrying out the custom’s services tasks in battling money laundering and child porn

vi. Conduct employment raids

c. Components
i. Office of intelligence

ii. Office of detention and removal operations (DRO)

1. Handles logistics of taking custody of noncitizens detained during removal proceedings and securing their removal

2. How to remove?

a. Operates its own system of daily/weekly bus routes

b. Book air travel on commercial flights (sometimes with officer escorts)

c. May use DOJ airplanes for prisoner transfers

3. Facts

a. 2007 – roughly 26,000 jail spots, at its own detention facilities, contract facilities run by private corporations, or local jails that make space available pursuant to agreements
b. 250,000 – Arranges transport for # of immigrants back home
4. Citizenship and Immigration Services (USCIS)
a. The service side of immigration management – adjudicating applications for various benefits
b. Some functions

i. Adjustment of status

ii. Visa petitions

c. Officer passes on the petition or request and must decide whether the application:

i. Is both complete and bona fide

ii. Meets the requirements set forth in the statute and regulations

iii. Further merits a favorable exercise of discretion
d. There is usually no contact with immigrants

i. Sometimes informal interviews by an examiner

e. 6 million applications and petitions filed annually

f. Organization

i. Ombudsman’s office
1. Deals with complains about services

2. But hasn’t been funded to deal with individual complaints, so issues broader management review reports with suggestions for improvements

ii. Regional Service Centers (RSC) – 4 of them (CA, VT, NE, TX)
1. For centralized, high-volume processing of certain designated types of application

2. Applicant mails application w/ fee directly to the RSC

3. Each RSC serves a specific jurisdiction

a. Over applicant’s place of residence OR

b. Type of application being presented

4. Have been successful in standardizing procedures and improving productivity b/c 

a. centralization allows for data processing efficiencies

b. targeted use of outside contractors to handle non-decisional functions

c. avoids interruptions caused by phone calls and walk-in client contact

5. Handles filings that will need an interview or hearing

a. Handles paperwork and schedules interview at appropriate field office

iii. Asylum offices (application support centers)

1. 1990 – INS decided asylum adjudications require unique skills and training & should no longer be done by regular examiners

2. Offices in 8 cities, one specialized field office

3. Staffed by over 300 asylum officers
iii. Regulations and Other Forms of Guidance

1. Regs are published in title 8 of the CFR
2. Officers also rely on “operations instructions”

a. But operate like internal operating manual – don’t have force of law

3. Agencies also communicate guidance via policy wires, cables, and memos

a. Reported in Interpreter releases and bender’s immigration bulletin

iv. Glimpse of Front-line Immigration Services

1. Efficient Baltimore contrasts with Problematic DC – 1996

a. Arlington

i. Numbers gone by 9am

ii. Handles DC and VA cases

iii. “Dante’s ring of hell”

b. Baltimore

i. Everyone given a number

ii. Handles MD cases

iii. Pilot for new immigration computer system
b. The Department of Justice
i. Immigration Judges

1. Under the statute, a proceeding to remove a noncitizen must be conducted by an IJ

a. See INA 101(b)(4) and 240(a)(1)

2. Pre-1996 they were called “special inquiry officers”

3. IJ position created because there was a challenge saying that the use of adjudicators so closely involved in enforcement functions violated rights to a fair hearing (DP)

4. 1956 – INS started using IJs, 1962 – specialized staff of govt attys

5. 1983 – IJs place in EOIR, better structure, neutrality, independence

6. 1987 – set of uniform rules of practice

7. 2006 – 200+ IJ’s, 340,000 proceedings
ii. The BIA and some other Administrative Appeal Procedures

1. Overview of BIA

a. Under 8 CFR 1003.1(b), noncitizens found removable by IJs have the right of appeal to the BIA, a multi-member review body appointed by the AG

b. Creation of the AG reg’s, not in statute
c. BIA was never part of INS

d. Can issue AWO – Affirmance w/o Opinion (since 1999)

i. If found result of IJ correct and errors are nonmaterial/harmless

ii. Helped with backlog
e. A case only goes to 3-member panel if it falls within 1/6 categories spelled out in 8 CRF 1003.1(e)(6), which cover only a minority of appeals.

f. Single members can affirm w/ or w/o opinion, and may dispose of appeals on procedural grounds.

g. Great deference to IJ

h. Appeals

i. Majority – appeals from IJ decisions in removal proceedings, including on bonds and motions

ii. Minority – appeals from DHS decisions, such as imposing administrative fines and penalties on aircraft and vessels, or denials of certain kinds of visa petitions for intending immigrants.

1. Reaches only family based petitions
i. AG can invoke review, but rarely done (max five per year)

2. Review within DHS: The Administrative Appeals Unit (AAU)
a. Handles visa petition denials based on occupational grounds – for permanent workers under the employment based- preference categories or for nonimmigrant temporary workers or trainees,
3. Precedent Decisions – and a Word of Warning About Relying on the Statute

a. Only tiny fraction are designated and precedent decisions for inclusion in the official reports 

b. Administrative Decisions Under Immigration and Nationality Laws

i. I & N Dec.

c. The interpretations of statute and regulation included in published BIA precedent decisions are binding on all other agencies

d. Most of the AG’s INA powers now held by Sec. of DHS

iii. Other DOJ Units

1. New Regs re: Employment
a. Immigration Reform and Control Act of 1986 (IRAC) created a system of employer sanctions to penalize those who knowingly hire undocumented noncitizens or fail to perform certain documentary verification sat the time of hiring – INA 274A
b. Created in an attempt to assure that this system did not increase discrimination against ethnic minorities, IRAC also added new provisions barring discrimination based on national origin or citizenship status – INA 274B

c. Principle investigating and charging responsibility rests with ICE
2. EOIR Unit: Office of Chief Administrative Hearing Officer (OCAHO)
a. Supervises ALJs to carry our above function

3. 1986 – Office of Special Counsel for Immigration Related Unfair Employment Practices (Civil Rights Division of DOJ)

a. Meant to fulfill agency responsibilities under IRAC’s antidiscrimination provisions

b. Appointed by the President, subject to advice and consent of Senate

4. Federal Bureau of Investigations (FBI)

a. Crucial role in process to impose strict requirements for checking names and fingerprints against watch lists and various criminal and terrorist databases

c. The Department of State
i. The Bureau of Consular Affairs

1. Stationed at over 200 offices throughout the world to decide on visa applications

2. Issue 500+ million visas/year

3. All about visas

a. Securing a visa does not guarantee admission – and many of the relevant documents bear a warning to this effect

b. Visas are more in the nature of permission to travel to the US and apply for admission at the border

c. Immigration inspector at the port of entry is entitled to disagree with the consular officer and thus to detain for formal removal hearing a noncitizen with a duly issues visa (or many times w/o hearing)

4. Sec. of State has broad authority, but excepting from that control “those powers, duties, and functions conferred upon the consular officers relating to the granting or refusal of visas”
5. Oversight

a. 2006 – supervisors to review a random selection of visa decisions by consular officers
b. Sometimes a 2nd consular officer, upon disagreeing can issue a visa on his own dispute first denial

c. Can be referred to Washington for advisory opinions (non-binding)

d. Bureau of Consular Affairs – headed by an Asst. Sec. of State

6. National Visa Center

a. Checks visa requests for accuracy and completeness, crease immigrant visa files and computer records, and mails necessary notices and requests information to applicants or their attorneys, even when the actual visa will be issues at a consular post abroad

7. Overseas Citizens Services

a. Oversees consular protection and assistance provided to Americans in foreign countries

8. Passport Services

a. Regional passport agencies in the US
ii. Other Units

1. Bureau of Population, Refugees and Migration (PRM)
a. Gives assistance to refugees in camps in the first asylum countries (or occasionally displaced persons within their countries of nationality)

b. Admissions to the US through organized refugee resettlement programs

c. Principal point of contact with the Office of the UN High Commission for Refugees (UNHCR)
2. Bureau of Educational and Cultural Affairs (ECA)

a. Manages programs meant to enhance mutual understanding between Americans and citizens of other countries

b. Fulbright program

c. Governmental of university exchanges

d. Au Pair programs

e. J-1 exists for specific “exchange visitors”

iii. Regulations and other Guidance

1. State Dept. publishes a Foreign Affairs Manual (FAM)
2. But most documents are classified

3. Publishes the visa bulletin

a. Shows visa allocation priority dates currently being processed – an indication of how far down the waiting list the Department is reaching

4. 1980 – INS Memo

a. “Tell them freely and openly not only what they are not eligible for, but what they may be eligible for”

d. Other Federal Agencies

i. Department of Labor (DOL)

1. INA requires USCIS to cooperate with DOL in the process that leads to the granting of visas to persons who are subject to the labor certification requirement
a. If required, the DOL, through its Employment and Training Administration, must certify that American workers in the applicant’s field are unavailable in the locality of the applicant’s destination and that the applicant’s employment will not adversely affect wages and working conditions for Americans

2. Employer may appeal decision

a. Board of Alien Labor Certification Appeals (BALCA)

i. Usually sits in panels of 3 ALJ’s and has authority to affirm, reverse, or remand

3. Wage and hour division

a. Plays a role in monitoring employer compliance with the laws against the hiring of undocumented noncitizens

ii. Public Health Service (PHS)

1. Headed by surgeon general

2. Within the dept of health and human services

3. Several grounds of inadmissibility relate to medical conditions

a. PHS health professionals play a role @ ports and overseas

b. Conduct medical exams of intending immigrants

iii. The Office of Refugee Resettlement

1. Unit w/o in the dept of health and human services

2. 2003 – took over from INS the responsibility for the care and custody of unaccompanied minors involved in proceedings

iv. The Social Security Administration (SSA)

1. Role w/ databases used to verify work authorization or eligibility for public benefits

2. Systematically sends “no match” letters to employers when the combination of a particular name and SSN for which they report earnings does not match w/ info

a. Adopted to ensure correct payments (not for immigration purposes)

i. But DHS asserts that such letters may put an employer on notice that the employee is a noncitizen authorized to work

e. Video: American Dream, American Nightmare

i. Frank, a church youth leader, couldn’t adjust status because he voted accidentally
2. The Sources of the Federal Immigration Power
a. Introduction

i. Generally

1. Congress has power to enact laws that regulate which noncitizens may enter the US and under what conditions those that enter may remain

2. Constitution contains no express condition that grants authority to Congress to control immigration

3. Earliest federal statutes re: immigration were enacted in 1875 and 1882

a. Prohibited entry of idiots, lunatics, prostitutes, criminals, public charges
ii. Chinese exclusion laws

1. 1882 – first exclusion law

2. First immigration laws subject of judicial scrutiny

3. Most immigrants from China due to gold rush

4. Exclusion law renewed several times, indefinitely from 1904-1934

5. 1888 – Scott Act

a. Barred Chinese immigrant’s return even with a certificate
b. Ping v. US (1889, SCOTUS) – “Keep Out”
i. Aliens needed certificate of identification, which he had but when came back to US they were no longer admitting Chinese

ii. This case is still good law – no alien has RIGHT to enter US

1. Said power to exclude is right of sovereign

a. Revocable at any time
b. The Constitutional Framework

i. Enumerated Powers

1. Generally

a. A fundamental principle is the federal gov’t “is one of enumerated powers”; it can exercise “only the powers granted to it” and powers “necessary and proper” to the execution of delegated powers.
2. The Commerce Power
a. Art. 1, section 8, cl. 3

i. Power to Congress “to regulate commerce w/ foreign nations, and among the several States”

b. Police powers through health laws that relate to immigration?

c. SCOTUS implied migration is part of commerce
3. The Naturalization Power
a. Art. 1, section 8, cl. 4

i. Power to Congress “to establish a uniform rule of naturalization”

b. Meant to prevent confusion and controversy that could arise from separate state laws bestowing citizenship.
4. The War Power
a. Art. 1, section 8, ch. 11

i. Power to Congress “to declare war”

b. Stop entry of enemy aliens
5. The Migration and Importation Clause
a. Art. 1, section 9, cl. 1

i. “The Migration and Importation of such Persons as any of the States now existing shall think proper to admit, shall not be prohibited by the Congress prior to 1808”

b. Implies immigration power to prohibit and regulate immigration after 1808

c. Interpreted to prohibit congressional attempts to stop the slave trade
6. The Foreign Affairs Power
a. Not explicit mention in the Constitution

b. Federal power to conduct foreign affairs has led courts to invalidate state statutes that attempt to regulate immigration.
ii. Inherent Power
1. Sovereignty

a. Jurisdiction over its own territory is, to an extent, an incident of every independent nation.
2. International law

a. Maxim of international that every nation has the inherent power to forbid the entrance of foreigners within its dominions, or to admit them only in such cases and conditions as it may see fit to prescribe.

3. Independence

a. Just conclude that it comes from “the investment of the federal govt with the powers of external sovereignty”

b. According to Curtiss-Wright, we no longer need to scrutinize the Constitution to find the immigration powers.  We only need to conclude that the power to regulate the flow of noncitizens over our borders is inherent in the concept of sovereignty.
c. The Chinese Exclusion Laws and Equal Protection

i. Yick Wo v. Hopkins (SCOTUS – 1886)

1. Proposition 187 in San Francisco – ordinance regulating laundries.
a. Chinese laundromats closed, while 80 by non-Chinese were open

2. Struck down ordinance as a violation of equal protection

a. 14th amendment not limited to the protection of citizens

3. Suggests that noncitizens and citizens get similar (not not necessarily identical) constitutional treatment in nonimmigration maters.

ii. Supreme court has recognized broad congressional authority to “make rules regarding noncitizens that would be unacceptable if applied to citizens” but it has vigorously scrutinized most state legislation that discriminates against noncitizens
d. From Exclusion to Deportation

i. 1982 Chinese Exclusion Act 

1. authorized active deportation of Chinese unlawfully in US
2. required Chinese laborers then living in the US to acquire a “certificate of residence” from the collector of internal revenue within 1 year, needed a credible witness (white)

ii. Fong Yue Ting V. US (SCOTUS – 1893)

1. Arrested and held for not having certificate of residence

2. Collector refuses to give him a certificate on the ground that the witness he brought was Chinese (not white)

3. He is here because of pure permission, no obligation of US to keep him

4. Congress has paramount authority over immigration

5. This is still good law

6. Aliens have constitutional protections but remain subject to removal/deportation

7. Burden on alien to rebut presumption
3. Immigration Legislation
a. IIRAIRA – Illegal Immigration Reform and Immigration Responsibility Act – 1996

i. Changed Suspension of Deportation with hardship standard to self to Cancellation of removal with only “extreme” hardship to qualifying family members.

1. PRE-IIRAIRA ( In re: O—J—O— (BIA, 1996)
a. Weakened the standard for suspension of deportation
b. Gave relief to 24 year old who moved from Nicaragua when he was 13 years old.  He was educated in US & spoke English fluently, runs small trucking business, involved in various US activities

2. POST-IIRAIRA ( In re: Monreal (BIA, 2001)
a. Kids were in good health and spoke Spanish

b. Parents were LPRs, wife is in Mexico – has qualifying relatives

c. Now under the “exceptional and extreme unusual” hardship requirement – loses

ii. Other changes

1. Cracked down on illegal immigration, doubled size of border patrol

2. Overall less relief for aliens

3. Fees increased for adjustment of status

4. Made filing deadline for asylum 1 year with only few exceptions

5. Increased penalties for smuggling and document fraud

6. Broadened aggravated felonies
b. AEDPA – Antiterrorism and Effective Death Penalty Act – 1996
c. IRCA – Immigration Reform and Control Act – 1986

i. Gave legal status to millions of undocumented aliens

ii. Requirement that the alien had been in the US for 5 years w/o criminal convictions

iii. Congress said that “people are going to come out of the shadows”
1. 10 years later, Congress said the same thing w/ AEDPA 10 years later , and 10 months later with IIRIRA

d. Class Discussions re: Policy

i. Why can't the US keep the border completely closed?
1. No cost effective method to keep people out
2. International Trade would be effected
ii. Why can't we require all aliens to wear ankle bracelets?
1. Constitutional problems?
2. The law-abiding people would tend to wear them and the non-law abiding people would find a way to take their bracelets off
3. Not so much worried about overstays, but more worried about the people who have never gone through any type of authorization
iii. Why can't Congress get it right?
1. Misallocation of resources?
2. Constituents uneducated?
3. Congress is afraid of their opponents throwing the "amnesty" argument and "not tough on crime" against them 
B. Non-Immigrants
1. Overview
a. Definition: A noncitizen who seeks entry to the US for a specific purpose to be accomplished during a temporary stay
i. Must strictly adhere to visa requirements
b. There is a burden on the applicant to show he is entitled to nonimmigrant status
c. B1/B2 – 

i. Tourists get six-month visas (even if they intend to stay for a shorter period)

ii. Can ask for (and usually get) a six-month extension

d. 2005 – about 35k nonimmigrant admissions
i. Half under visa waiver program

ii. More than the number of individuals coming in because they may leave and renter the US during the year and each reentry is an admission 

e. No numerical limits except H1B and H2B

f. Some nonimmigrant visas require supporting documentation generated through prior application procedures before they can apply for visa or change status

g. 90% of nonimmigrant visas are B visas

h. B1/B2/BBC ( Border Crossing Card

i. He can present himself for entry at any port for entry any time within the next 10 years without having to go back to the embassy to get more permissions
ii. To accommodate Mexicans living on the border

iii. Must remain within 25 miles of Mexican border (wider in AZ) for 72 hours or less

iv. Card has biometric information – fingerprints + picture “laser visa”
i. Readings
i. Porn Star Case Discussion

1. Possible P visa or O visa

2. Is the company committing a crime by sponsoring this "morally bad" person?

a. Take a look at sex-worker trafficking laws

ii. Joyce Yu & John Feketekuty: "I Knew I was going to Get Joyce Back Somehow", WaPo, Aug. 30. 2009

1. Joyce came in on a K1 Visa, a fiancée visa

2. K1 Visa - Not temporary?

iii. Foreign-Born Skateboarders

1. Most can get P1 Visas

2. Outstanding ability is a O1 visa, but higher standard
3. Recommendations

a. Build strong personal portfolio of media coverage

b. Letter from organizers

c. File US taxes and keep copies to confirm employment
iv. Into the Deep End of the Pool ( Lifeguards in VA
1. Most on J visas
2. Supervisor on H1-B visa

v. Arnel Pineda’s Journey to America

1. Lead singer for Journey

2. One of the few cases / articles where consular officers talk about their work

3. Got his visa b/c the officer saw him sing and knew that was telling the truth

4. This happened at the Manila NIV window

5. Problem of intent?

a. Dual intent doctrine applies here

i. A desire to remain in this country permanently in accordance with the law, should the opportunity to do so present itself, is not necessarily inconsistent with lawful nonimmigrant status

b. When he wants to adjust his status, so when he wants to become a permanent band member

c. Attorney must convince USCIS that there was no problem of intent when he got his original B1 status
vi. Washington Post: Muslim Sent Home (March 2009)

1. Pakistani man refused entry at Dulles airport – news service editor

a. Had family at home and a return ticket
2. This is the Chinese exclusion case, March 2009

3. Not sure why they didn't put him before to the IJ

4. "Voluntarily [withdrew]" left country b/c else he would get a 5-year ban

5. If you're put into proceedings there is then a record, whereas if you just leave it's like you were never there

6. Alien always has the option of saying "nevermind" and returning to his home country

2. Types of Non-Immigrant Categories

a. INA 101(a)(15) – The term immigrant means every alien except an alien who is within one of the following classes of nonimmigrant aliens – 
b. (A) Foreign Government Officials

i. Ambassador, public minister, career diplomatic or consular officer

ii. Other officials and employees accredited by foreign govt

iii. Includes servants, attendants, personal employees of the above

iv. Includes immediate family members of 1 and 2
c. (B) Visitors (tourists or business purposes)
i. Cannot be for:

1. Study

2. Performing skilled or unskilled labor

3. As a rep of the foreign press, radio, film

4. Other foreign information media vocation
ii. B1 ( Business

iii. B2 ( Tourist
d. (C) Transit Aliens

i. In immediate and continuous transit through united states OR
ii. Entitled to pass to/from UN HQ district and foreign countries

e. (D) Crewmen

i. Serving in good faith in the capacity required on:

1. A vessel (other than a fishing vessel having its home port/base in US) OR

2. An aircraft

ii. Who intends to land temporarily and solely in pursuit of calling as a crewman

iii. Going to leave on the same or other vessel or aircraft

f. (E) Treaty traders and investors

i. Alien entering under the provisions of a treaty of commerce and navigation between the US and the foreign state of which he is a national
1. Including spouses and children

ii. Solely to:

1. carry on substantial trade (including trade in services or technology)

2.  develop and direct operations of an enterprise in which he has invested or is investing in

3. Perform services in a specialty occupation if the alien is Australian AND
a. With respect to whom the Secretary of Labor determines and certifies to the Secretary of Homeland Security and the Secretary of State that the intending employer has filed with the Secretary of Labor an attestation
g. (F) International Students (most common student visa)
i. Full-time International Students (F-1)
1. Spouses and children may accompany them as F-2s

2. Alien must have foreign residence they have no intent to abandon

3. Must:

a. Be accepted at a school approved by the AG

b. Document their sufficient funds or arrangements to cover all expenses for one year

c. Demonstrate they have the scholastic preparation to pursue a full course of study for the academic level to which they wish to be admitted

d. Have a sufficient knowledge of England (or make tutoring arrangements with school, or study in foreign language)

4. School must notify AG upon termination of program
ii. Full-time or Part-time Border Students

1. Alien must meet all criteria of full time students, but they must

a. Live in Canada or Mexico

b. Commute to US school from Canada or Mexico
iii. Working

1. Generally barred from off-campus employment

2. Exceptions for extreme financial hardship after arriving

3. Permitted to engage in on-campus employment if the employment doesn’t displace US residents

4. Permitted to work in practical training that relates to their degree program, such as paid research and teaching assistantships
h. (G) International Representatives
i. (i) designated principal resident representative of a foreign government recognized by the US which foreign government is a member of an international organization entitled to enjoy privileges, exemptions, and immunities as an international organization
1. accredited resident members of the staff of such representatives, and members of his or their immediate family
ii. (ii) other accredited representatives of such a foreign government to such international organizations, and the members of their immediate families; 
iii. (iii) an alien able to qualify under (i) or (ii) above except for the fact that the government of which such alien is an accredited representative is not recognized de jure by the United States, or that the government of which he is an accredited representative is not a member of such international organization, and the members of his immediate family; 
iv. (iv) officers, or employees of such international organizations, and the members of their immediate families; 
v. (v) attendants, servants, and personal employees of any such representative, officer, or employee, and the members of the immediate families of such attendants, servants, and personal employees; 
i. (H) Specialty Occupation and Fashion Models
i. 1B ( Temporarily performing services in a specialty occupation OR

1. As a fashion model of distinguished merit and ability

ii. 1C ( Registered Nurses

iii. 2A ( Temporary Agricultural Worker
1. Alien must have foreign residence they have no intent to abandon
iv. 2B ( Temporary worker: skilled and unskilled
1. If no US workers can fill these jobs

2. Alien must have foreign residence they have no intent to abandon
v. 3 ( Trainee
1. Other than receive graduate medical education or training

2. Not meant to primarily provide productive employment

vi. 4 ( Spouse or child of H1, H2, or H3 (no work authorization)
j. (I) Foreign Press
i. Bona fide representative of foreign press, radio, film, or other foreign information media who seeks to enter US solely to pursue that vocation
k. (J) Foreign Student/Cultural Exchange
i. Spouses and children may accompany them as J-2s

ii. Many have additional requirement:

1. They must return abroad for two years if they wish to adjust to any other nonimmigrant status or become an LPR

2. Those who meet any of the following have this requirement:

a. An agency of the US government or their home government finances in whole or in part – directly or indirectly – their participation in the program

b. The BECA designates their home country as clearly requiring the services or skills in the field they are pursuing

c. They are coming to the US to receive graduate medical training

3. Very few exceptions to this additional requirement!
iii. Alien must have foreign residence they have no intent to abandon
iv. Can work but there are some restrictions

v. Who?

1. Bona fide student, scholar, trainee, teacher, professor, research assistant, specialist, or leader in a field of specialized knowledge or skill, or other person of similar description, who is coming temporarily to the United States as a participant in a designated program 
vi. Must be participating in a cultural exchange program from the Dept of State’s Bureau of Educational and Cultural Affairs (BECA)

vii. Criteria

1. Be a bona fide educational and cultural exchange program, with clearly defined purposes and objectives
2. Have at least five exchange visitors annually

3. Provide cross-cultural activities

4. Be reciprocal whenever possible

5. If not sponsored by the government, have a minimum stay for participants of at least three weeks (except for those designated as “short term” scholars

6. Provide information verifying the sponsors program’s legal status, citizenship, accreditation, and licensing

7. Show that they are financially stable, able to meet the financial commitments of the program, and have funds for the J nonimmigrant’s return airfare

8. Ensure that the program is not to fill staff vacancies or adversely affect US workers

9. Assure that participants have accident insurance, including insurance for medical evacuations

10. Provide full details of the selection process, placement, evaluation, and supervision of participants.

viii. Working conditions similar to those of the J visa
l. (K) Fiance(e)s

i. Fiance or Fiancee of US citizens who seeks to enter the US solely to conclude a valid marriage with the petitioner within 90 days after admission
ii. Has concluded a valid marriage and seeks to enter the US to await the approval of an immigrant petition

iii. Is the minor child of 1 or 2 and is accompanying the alien
m. (L) Intra-Company Transfers
i. An alien who, within 3 years preceding the time of his application, has been employed continuously for 1 year by a firm or corporation who seeks to enter the temporarily in order to continue to render his services to the same employer or a subsidiary or affiliate thereof in a capacity that is managerial, executive, or involves specialized knowledge
ii. Spouse and children too is accompanying him
n. (M) Vocational Students
i. Aliens entering solely for the purpose of pursuing a full course of study at an established vocational or other recognized nonacademic institution 
ii. Must have foreign residence with no intent to abandon it

iii. Spouse and children may accompany (M-2)
iv. Other requirements

1. Accepted by an approved school

2. Have financial means to pay for tuition and expenses / support themselves for one year

3. Have the scholastic preparation and language skills appropriate for study

4. Barred from working, including on-campus employment

v. Full-time or Part-time Border Students

1. Alien must meet all criteria of full time students, but they must

a. Live in Canada or Mexico

2. Commute to US school from Canada or Mexico
o. (N) Special Immigrants
i. The parent of an alien accorded special immigrant status (only if and while a child)

ii. Child of a parent or an alien accorded special immigrant status

iii. Long list of who is a special immigrant at INA 101(27) A-M

p.  (O) Aliens of Extraordinary Ability
i. has extraordinary ability in the sciences, arts, education, business, or athletics which has been demonstrated by sustained national or international acclaim or, with regard to motion picture and television productions a demonstrated record of extraordinary achievement, and whose achievements have been recognized in the field through extensive documentation, and seeks to enter the United States to continue work in the area of extraordinary ability; OR

ii. seeks to enter the United States temporarily and solely for the purpose of accompanying and assisting in the artistic or athletic performance by an alien who is admitted under clause (i) for a specific event or events
1. And is an integral part of the performance

2. Has critical skills has critical skills and experience with such alien which are not of a general nature and which cannot be performed by other individuals, OR

a. in the case of a motion picture or television production, has skills and experience with such alien which are not of a general nature and which are critical either based on a pre-existing long-standing working relationship OR
i. with respect to the specific production, because significant production (including pre- and post-production work) will take place both inside and outside the United States and the continuing participation of the alien is essential to the successful completion of the production, AND
3. has a foreign residence which the alien has no intention of abandoning; or 
iii. is the alien spouse or child of an alien described in clause (i) or (ii) and is accompanying, or following to join, the alien
q. (P) Performers – Athletes or Entertainers

i. An alien having a foreign residence which the alien has no intention of abandoning who: 
ii. Athlete Categories

1. Performs as an athlete, individually or in part of a group/team at internationally recognized level of performance; OR

2. Performs as an athlete or a coach as part of a team or franchise that is located in the US and a member of foreign league or association or 15+ amateur sports teams…

3. Pro athlete or amateur athlete who performs individually or part of a group in theatrical ice skating productions

iii. Entertainer Categories

1. Performs with or is an integral/essential part of the performance with an entertainment group internationally recognized as outstanding for a substantial amount of time

2. Performer/entertainer has a sustained & substantial relationship with that group for at least 1 year and is integral to the performance

a. 1 year req can be waived due to sickness

b. Only required for 25% of performers in a group

3. International recognition requirement may be waived by the AG
4. Some of the above requirements don’t apply to circus people
iv. Coaches, teachers allowed for culturally unique programs

v. Spouses and children can join
r. (Q) Cultural Exchange Programs

i. an alien having a residence in a foreign country 
ii. which he has no intention of abandoning who is coming temporarily (no more than 15 mths
iii. Participant in an international cultural exchange program approved by DHS
1. for the purpose of providing practical training, employment, and the sharing of the history, culture, and traditions of the country of the alien's nationality and who will be employed under the same wages and working conditions as domestic workers
s. (R) Religious Worker
i. An alien who has been a member of a religious denomination (having bona fide nonprofit status in the US) for a max of 5 years

ii. Religious vocation or minister of that denomination

iii. Spouse and children included (R-2)
t. (S) Informants
i. When AG says… (S-5)
1. Alien in possession of critical info about criminal organization or enterprises

2. Willing to supply into to law enforcement or to a court (federal or local)
3. Presence is necessary for success of investigation
ii. When Sec. of State and AG say… (s-6)
1. In possession of critical info concerning terrorist organization, enterprise/operation

2. Willing to supply info to fed law enforcement or a federal court

3. Will be or has been placed in danger for providing info
iii. Spouse, children, married and unmarried sons and daughters, parents can join
u. (T) Victims of Trafficking
i. Victim of severe form of trafficking

ii. Physically in US on account of trafficking

iii. Has complied with reasonable requests for assistance in investigations

1. Unless unable to cooperate because of trauma

2. Has not attained 18 years of age

iv. Alien would suffer extreme hardship and harm upon removal
v. (U) Victims of Crimes
i. alien has suffered substantial physical or mental abuse as a result of having been a victim of criminal activity
1. Types of criminal activity (one or more of the following or any similar activity in violation of Federal, State, or local criminal law)

a. rape; torture; trafficking; incest; domestic violence; 
b. sexual assault; abusive sexual contact; prostitution; sexual exploitation;

c. female genital mutilation; being held hostage; peonage; involuntary servitude;

d. slave trade; kidnapping; abduction; unlawful criminal restraint; 
e. false imprisonment; blackmail; extortion; manslaughter; murder; 
f. felonious assault; witness tampering; obstruction of justice; perjury; OR

g. attempt, conspiracy, or solicitation to commit any of the above 
ii. the alien (or in the case of an alien child under the age of 16, the parent, guardian, or next friend of the alien) possess information concerning the crime(s)

iii. likely to be helpful, is being helpful, or is likely to be helpful to a Federal, State, or local law enforcement official, to a Federal, State, or local prosecutor, to a Federal or State judge, to the Service, or to other Federal, State, or local authorities investigating or prosecuting criminal activity described in clause

1. the criminal activity referred to in this clause is that i
w. (V) Visas for Preference Pending
i. Available to spouses and minor children (unmarried, under 21) of LPRs waiting final immigration approval

3. The Problem of “Immigrant Intent”

a. Generally

i. For most nonimmigrant categories, most important requirement if that the noncitizen have “residence in a foreign country which he has no intention of abandoning”

ii. Officers are careful about intent, especially in countries where abuse happens

1. Overstays with nonimmigrant visas are 25-40% of undocumented immigrants

b. Exception: Dual Intent Doctrine
i. “A desire to remain in this country permanently in accordance with the law, should the opportunity to do so present itself, is not necessarily inconsistent with lawful nonimmigrant status”

c. Students (State Dept. Cable, 2005)

i. Focus on student’s immediate and near-term intent

ii. Residence abroad requirement is for the following categories:

1. B, F, J, M, O-2, P, and Q

iii. Applicant’s intent is to be adjudicated base on PRESENT intent

1. Less likely to focus on long-term plans because they are young

iv. The fact that the alien plans on studying a subject for which there isn’t many jobs in their country should not be a basis for denial
v. Should be encouraged to travel home during studies, return visas should be freely given

vi. Don’t go beyond I-20 to adjudicate alien’s qualifications

vii. No legal difference between community colleges, English schools, and four-year institutions

4. Modern Admission Procedures

a. Nonimmigrant Visas

i. 2006 – 7.3 million nonimmigrant visa applications (rec’d by State Dept)

1. Approved 5.8 million, 79%
ii. May make multiple visits on the same visa

iii. Visa may be valid for a short duration or a multi-year period

iv. Can be good for a single admission or multiple entries

v. Processing fee $100 (as of 2007)

vi. If approved, nonimmigrant visa affixed to the applicant’s passport

1. Sticker w/ security features

2. Shows visa number, date and place of issue, expiration date, & visa classification

3. Unless otherwise specified, visa good for multiple entries before its expiration
b. Authority

i. DHS

1. Issue regulations regarding visa issuance

2. Review most field guidance before its issues

3. Assign its own officers to selected consular posts to advise, review, and conduct investigations

4. Can veto the issuance of a visa they believe shouldn’t be granted

a. BUT CAN’T grant visa denied by a consular officer

ii. State dept

1. Retains principal operational and management responsibilities

c. 3 Procedural Paths to NonImmigrant Status

i. Apply for visa at the consulate overseas

1. Serves to authorize travel to the US and to apply for admission at the border

2. Doesn’t guarantee admission

3. After entry, get an I-94 card at the border (can be later modified by DHS)

a. Last day on I-94 card is the last day of an authorized stay

4. Prior Petitions

a. Some nonimmigrant categories – H,K,L,O,P, Q,R require DHS approval of a preliminary petition filed by the alien’s employer (or spouse of K visa applicant)

b. Premium processing

i. Promises an initial adjudication of most business nonimmigrant petitions within 15 days of $1000 +  usual processing fee
5. Interviews

a. Since 2004, congress requires an in-person interview before the issuance of a visa for all applicants 14-79 years old, subject to only highly limited waivers

b. Consular officer makes sure all info correct on form

c. Proceeds to question applicant, especially on matters that raise doubts about admissibility

d. Discretion of consul if an attorney may be present

i. Many posts forbid attorney attendance

e. Consular officer has discretion to require any kind of documentary support necessary
ii. Visa waiver program (35 countries)

1. Don’t need a visa if on the program

a. BUT you waive all rights to extend stay

b. BUT you waive all rights to a removal hearing (except for asylum)

2. Can enter for business or as a tourist for up to 90 days

3. 35 Countries today

a. 27 Countries are part of the Visa waiver program as of 2007
i. Andorra, Australia, Austria, Belgium, Brunei, Denmark, Finland, France, Germany, Iceland, Ireland, Italy, Japan, Liechtenstein, Luxembourg, Monaco, the Netherlands, New Zealand, Norway, Portugal, San Marino, Singapore, Slovenia, Spain, Sweden, Switzerland, and the UK
b. 2007-2009: 8 countries have been added

i. Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Slovakia, South Korea

4. Determination that these 35 countries are the least likely to overstay their visas

5. Countries ebb and say with time (ex - Argentina used to be on the list)

a. This relates to how the economy is doing

6. BUT if the customs inspector thinks that you're abusing your Visa Waiver, they can turn you away

7. Foreign nations from these countries have the option to apply for a visa

a. Example - if they want to stay for 6 months
8. 1986 – Congress finally authorized this.  Requirements:

a. Reciprocity rights for US citizens

b. Issuance of machine readable passports

c. Low visa refusal rates

9. 2005 – 15.8 visitors on the program

10. Lessens work for consular’s abroad

11. Some criticize program

a. Terrorists can easily come in

b. Criteria is too strict for countries

12. 9/11 Commission Act of 2007 ( New Program

a. Traveler will provide biographical info to DHS in advance (probably on web)

b. Processing fee, so info can be checked to determine if there’s a risk

c. No risk people ( to be given security code to travel
iii. Change from one nonimmigrant status to another
1. If permission granted, no need to have visa amended as long as no plans to travel outside the US before the new admission period expires

2. Change will be reflected on i-94 card or a tear-off slip attached to the notice of action and meant then to be carried with the I-94 and passport

d. At the Port of Entry

i. W/o visa or exemption, noncitizen will probably not be able to board a plane/vessel to US

ii. Carriers will get fines for bringing passengers without documentation
iii. Consul decisions DO NOT BIND immigration officers at the border checkpoint / port

1. May refuse to admit a non-citizen with a visa

iv. Most arrivals admitted after a few quick and routine questions

1. If questions can’t be cleared up ( secondary inspection

a. Conducted in offices/cubicles nearby port of entry, away from primary inspection booths

v. Majority of noncitizens not admitted don’t see an IJ because they can withdraw their application for admission

vi. Fill out I-94 Card

1. Basic personal information

2. Inspector puts in key information reflecting the processing

a. Routine admission stamp

b. Data regarding the reasons for a referral to 2ndary inspection if necessary

3. Inspector keeps upper portion of I-94 card, nonimmigrant gets bottom portion

a. Both halves show classification, time allowed in US, any other specific conditions of the entry

4. Stapled into passport, should be surrendered @ departure

vii. Visa ONLY helps get them move to the port of entry, type/length of admission on I-94 card
5. H Visas
a. Guest Lecturer: Anna Ludwikowski

i. She was a student in the US J-1 Visa

1. Married a US Citizen, but could not adjust status b/c of J-1 requirement to return to home country

2. Could not work either

3. Has law degree from Poland, PhD, LLM from GW

ii. Applied for a waiver, Polish embassy wrote a letter saying no objections

1. Got waiver after a very long time

iii. Now works in immigration law firm 

1. Family and employment based visa

b. Cap Counts: Numerical Limitations

i. H-1B

1. DOD ( Up to 100 people working

2. Annual Cap ( 65K

3. H1B1  ( 6,800 visas may be set aside each year for employees of US-Chile and US-Singapore Free Trade Agreements

4. Exemptions

a. Nonprofit or government research organizations
b. Institutions of higher education

c. Advanced Degree ( masters+, 20k positions

5. 2001-03 Cap was $195K

ii. H-2B

1. Total Annual Cap ( 66K (split in two halves)

a. 33K ( October 1 – March 31

b. 33K ( April 1 – September 1

2. If extends stay, doesn’t count towards limit

iii. H-3

1. 50 visas per year

c. Generally

i. Cannot do more than one filing at a time ( if discovered, USCIS will revoke all

ii. 75% of H-1B’s in “systems analysts and programming”

iii. Spouses and children (under 21) as H-4, cannot work

iv. Most H1-B’s from India in 2005 (25%), UK (7.5%)

v. Won’t deny petition right away ( RFE
d. H1-B ( Fashion Models

i. Must be of distinguished merit and ability

ii. They must be "prominent in the field of fashion models"

iii. Standard not too clear

iv. They can also come into the country on O-1 Visa

1. Higher standard than H1-B

2. Outstanding / special ability in business

3. Looks at high salary

a. Higher salary, bigger the chance of winning
e. H1-B ( Specialty Occupations
i. Requirements

1. Job Offer
a. Permanent position to be temporarily filled
b. US Employer
2. Degree must be connected with the position itself

a. Ask your client for details because USCIS will ask!

3. Labor Condition Application
a. Do this BEFORE submitting your H1-B petition

4. H1-B Petition
a. Must include

i. Evidence that LCA filed

ii. Evidence showing employment qualifies as a specialty

iii. Evidence showing alien has required degree by submitting:

1. Copy of US degree

2. Copy of foreign degree and evidence of its equivalency

3. Evidence of education and experience that is equivalent
iv. Copy of any license or other official permissions

v. Copy of any K between employer and alien
5. Filing fees

a. Basic fee - $320

b. Additional fees

i. Initial petition fee - $1,500
1. $750 for employers with 25 or fewer employees

2. Free for colleges, universities, nonprofit research institutes
c. Anti-fraud fee - $500

d. Premium processing - $1,000

i. Gets the job done in 15 days

ii. But can take longer if there's additional requests for evidence
6. If fired, must pay for employee’s transportation home

7. No requirement for foreign residence w/ no intent of abandoning

a. Dual intent okay

8. Can work for multiple employers, but each need do a petition
ii. Specialty occupation requirement – 2 Requirements
1. Theoretical and practical application of a body of highly specialized knowledge

2. Attainment of bachelor’s or higher degree in the specific specialty (or its equivalent) as a minimum for entry into the occupation in the US

a. If a foreign degree, must be same as US BA/BS degree

i. You can show bachelor's equivalency by combining work experience and formal education

1. Problem in India, for example, with bachelor's degree (only 3 years) - also need to combine work experience

b. 3 years work experience = 1 year of college

i. Thus from India, need to have a 3 years BA degree + 3 years work experience

3. Must demonstrate that she is qualified to work in the specialty occupation
a. Qualification may also be licensure or by experience in the specialty equivalent to the completion of such a degree and “recognition of expertise in the specialty through progressively responsible positions relating to the specialty”
iii. Types of Jobs /  Typical Jobs

1. There is a list of eligible occupations

a. accountants, engineers, architects, doctors, social worker, chiropractor, etc.

2. Not exhaustive ( 
a. Be creative to convince USCIS it’s a specialty occupation!

3. Sometimes people have experience and education in oddball professions
a. Possible to connect degree w/ job duties

b. Predict if USCIS will buy your arguments

c. Database for occupational database for over 900 occupations requirements

i. Detailed descriptions and requirements

d. The job title doesn't really mean anything

e. Request from employer very detailed job description

f. Example from her law firm

i. Horse Specialist - insurance agency

1. Won it b/c lady had BA degree in public relations which enabled her to perform the tasks the insurance agency she was supposed to use

2. Changed the name to "equine manager?"

iv. Timing

1. Admitted up to 3 years initially, extendible to a max 6 years
a. Beyond that only in certain circumstances

i. Primarily when  request for labor certification and adjustment of status has been pending for over a year

2. Can recoup time spend abroad

v. Portability

1. Individual previously granted H1-B status may start working for a new employer once that employer files a new “non-frivolous” H-1B petition, rather than having to wait for DHS approval of the new petition

vi. Labor Condition Application (LCA) / Attestation

1. Generally

a. Employer must show that it has filed an attestation; DOL approval not required

b. A labor market test intended to protect (somewhat) US workers

c. If employer has more than 15% of workforce in H1-B, and has more than 50 employees ( must provide more elaborate assurances

d. Important Note that employers must sign off on
e. As an attorney, must work closely with the employer about the requirements

i. Clients must be prepared for AUDIT FROM Dept. of Labor!

2. If violation found

a. Employer will owe backpay

b. Fined up to $1K per violation

i. Up to $5K for a willful failure/misrepresentation

1. Up to $35K if US worker displaced as a result

c. Precluded from filling out immigrant or nonimmigrant petitions for 1 year

i. 2 years for a willful failure/misrepresentation

1. 3 years if US worker displaced as a result 
3. Steps
a. Job offered at the prevailing wage (Most Important!)
i. Average salary paid to similar paid workers

ii. How to establish this

1. Surefire way - submit formal request to local department of labor

a. Ask what the prevailing wage for this position (w/ job title and description)

b. Send by fax/email

c. About 10 days you can get an official determination

d. Usually called "state work force agency"

2. Another option (more common)

a. Use "online wage library" - labor certification data center

b. Each position has four levels based on experience and supervision

iii. Must list prevailing wage and source used (question 9-11)
b. Notify bargaining representative / posted notice of filing “in conspicuous locations at the place of employment”

c. Working conditions will not adversely affect those similarly employed

f. H-2B ( Temporary Worker: Skilled and Unskilled

i. Allows US employers in industries with peak load, seasonal or intermittent needs to augment their existing labor force with temporary workers
ii. Typically fill needs in: construction, health care, landscaping, lumber, manufacturing, food service/processing, and resort/hospitality services
iii. Timing
1. May not be filed 120 days before the actual date needed for worker’s services

iv. Require labor certification
6. Temporary Protected Status (TPS)
a. Generally
i. Established a temporary safe haven in the US for nationals of a foreign state (or if stateless if person habitually resided in the foreign state) if the AG, after consultation with appropriate government agencies, determines with respect to that foreign state that:

1. There is an ongoing armed conflict 

a. within the state (or part of it) posing a serious threat to the personal safety of the country’s nationals if returned there

2. Natural disaster

a. There has been an earthquake, flood, drought, epidemic, or other environmental disaster resulting in a substantial but temporary disruption of living conditions in the area affected.

b. Foreign state is unable temporarily to handle the return of its nationals 

c. Nation has affirmatively requested designation

3. Extraordinary / Temporary Conditions

a. That prevent aliens who are nationals from safely returning

b. But if AG determines that it is contrary to national interest to allow them to remain she may decline

ii. Established – Immigration Act of 1990 (IMMACT)

iii. Does not lead to LPR

b. A Person Granted TPS…

i. Granted status for 6-18 months, which may be extended

ii. Shall be granted employment authorization during the initial TPS period or one year, whichever is shorter, and for any extensions

1. But can’t be granted SS benefits

iii. Shall not be detained or deported

iv. May travel abroad with permission

1. Must apply for permission ( I-131 form

v. May apply for asylum – TPS is designed to supplement asylum

vi. May apply for cancellation of removal when TPS expires
c. Eligibility for TPS

i. Must establish identity and nationality of TPS country, or if stateless, habitually resided in TPS country, and proof of continuous residence in the US for a required period
1. Evidence of nationality (descending preference)
a. Passport

b. Birth certificate with photo ID

c. National ID w/ photo or fingerprint

d. Affidavit as to inability to obtain documents with any other proof

2. Evidence of residence

a. Employment records, rent receipts, school records, hospital/medical records, attestation by churches, unions, other organizations

b. Documents – passport entries, US birth certificates, bank books, tax returns
ii. Must be physically present and continuously residing in US since designation date

1. Brief, casual, and innocent absence without disrupting physical presence or residence requirement

2. Allowing temporary trip abroad due to emergency or extenuating circumstances outside of control of applicant doesn’t disrupt residence requirement
iii. Must otherwise be admissible

1. Certain noncriminal and non-security grounds waived

iv. BARS TO TPS
1. Felony
a. Crime committed in US punishable by imprisonment or more than one year, irrespective of actual confinement

b. Does not include an offenses defines by the state as a misdemeanor if sentence is one year or less than a year

2. Misdemeanor (2 or more)
a. Any crime punishable by one year or less, irrespective of actual time served

b. However, any crime punishable by a max of 5 days or less shall not be considered a misdemeanor

3. Is a persecutor, or otherwise subject to an asylum bar

4. Subject to one of several criminal-related or terrorism-related grounds of inadmissibility for which a waiver is not available

v. Register for TPS within the period provided by the AG

1. If DHS extends designation beyond initial designation period, must re-register

d. Spouse/Children

i. As long as relationship existed at the time of the TPS’ person’s initial registration

e. Termination/Withdrawal of Status

i. If AG finds person ineligible

ii. Person fails to maintain continuous physical presence

iii. Person fails, without good cause to register ANNUALLY with the AG
iv. AG terminates program

1. Given 60 days notice

f. Application Procedure

i. Application for TPS ( I-821  

ii. Application for Employment Authorization ( I-765
iii.  2 photographs ; evidence of nationality, ID, and proof of residency

iv. Filed during registration period w/ established fee

g. Judicial Review

i. No judicial review of any determination w/ respect to designation, termination, or extension of TPS with respect to a foreign state

ii. AAO may review denial of an application for TPS
iii. Employment authorization granted during AAO appeal or while in removal proceedings
h. Miscellaneous

i. DHS can close removal proceedings if prima facie eligibility for TPS

ii. May have counsel

iii. Can file late under some circumstances (granted VD, etc.)

i. Countries Currently Designated for TPS

i. El Salvador – through Sept. 9, 2010
ii. Honduras – through July 5, 2010

iii. Nicaragua – though July 5, 2010

iv. Somalia – through March 17. 2011

v. Sudan –  through May 2, 2010 

7. Deferred Enforced Departure (DED)
a. Provides for  temporary stay of removal and employment authorization

b. Granted to national of certain countries by the President
i. Exercise of his constitutional power to conduct foreign relations

c. Currently
i. March 2009 (  qualified Liberians covered for 12 months

d. History

i. First used in 1990 by President Bush to assist Chinese students in the US after the incident in Tiananmen Square

ii. Used during Persian Gulf War

8. Employment Authorization Card
a. Generally

i. Anyone who works, but have employment authorization

1. Employers may not KNOWINGLY hire undocumented aliens

b. The Card Itself– P. 136

i. All this allows them to do is work in the US

1. Whatever other jurisdictions use it for is their own business

ii. A# = Alien Registration Number
1. You need to know your clients A#
2. Put your client's A# on all documentation

iii. Birthdate

iv. Category (ex. C-09)
1. Designation on what kind of category they are in and what allows them to work
2. Look to 8 CFR 274a.12 (p. 877)
a. C-09 - an alien who has filed an application for adjustment of status to LPR
v. Gives notice to alien and employer notice on their category
1. Gives notice to attorneys (when clients don't know)

vi. "Not valid for Reentry to the US"
1. NOT a visa!

vii. Sometimes there are restrictions

c. CFR: 274a.12 - Employment Authorization (p. 877)

i. Divided up into three parts - a, b, and c

1. A - Aliens authorized employment incident to status

a. Fiancés

b. Granted asylum

c. TPS
d. T, U visas
2. B - Aliens authorized for employment with a specific employment incident to status

a. O - Extraordinary ability

b. P - Performers

c. Foreign reporters

d. Rep from international organization
e. Ambassadors

f. F-1 student (on-campus employment)

g. H-1, H-2s

h. Q-1 – international cultural exchange visitor
3. C - Aliens who must apply for employment authorizations

a. Applying for TPS

b. Asylum applications - waiting or recommended

i. Now 150 day wait period

ii. Lot of abuse/fraud

C. Immigrants
1. Overview: Categories
a. Generally

i. Immigrant = alien whose intent is to remain permanently and legally in the US

ii. Pre-1965 ( national origins quota system
iii. No need for employment authorization card

iv. You cannot naturalize until you are an LPR
b. Five grand categories

i. Family-based immigrants

1. Four categories, plus “immediate relatives”

ii. Employment-based immigrants

1. 1990 Act raised annual baseline for admissions to 140k

2. Five categories

iii. Diversity immigrants ( lottery

1. Meant to reflect a pluralistic America open to all comers

2. Lottery attracts 5-10 million applicants

3. Nationals of 15 countries that already send a high # of immigrants aren’t eligible

iv. Refugees / Asylees

1. Refugees get status outside of the US

a. Includes overseas resettlement programs

i. Between 27k-86k annually

2. Asylees get status inside the US

a. Between 20k-40k

v. Miscellaneous

1. Rarely used

2. Special programs

a. Example – Cuban Adjustment Act

3. Bills filed by Congressmen for specific immigrants

c. Derivative beneficiaries

i. For family, employment, and diversity immigration

ii. Statute tries to avoid separation of nuclear family – INA 203(d)

iii. Spouse and children
1. May be admitted in the same preference category in the same waiting spot

a. Ceiling is then charged with their #s

2. Must remain child or spouse at time of admission

iv. “After-acquired” spouses and children of LPRs must use the 2nd preference

v. Does NOT apply to immediate relatives of US citizens

d. Visa Bulletin

i. Comes out every month from the State Department

ii. Summarizes the availability of immigrant numbers during any given month

iii. Only applicants who have a priority date earlier than the cut-off dates

1. Priority date = date that the I-130 / I-140 / I-360 approved

a. Must wait until this date becomes “CURRENT”

iv. I-797 form (Notice of Action)

1. Receipt that UCIS sends to acknowledge receipt of application or anything else (like you forgot part of the application).  
2. This is the only proof that petition/application actually arrived at CIS
e. Readings

i. Seattle Post: Land Mogul Stirs Discomfort in Sodo (2007) ( EB-5

1. Former immigration lawyer uses money from foreigners, invested on their behalf in exchange for permanent residence in the US

a. Uses that money to purchase real estate and create jobs

2. Change in the law said that creation of 10 jobs can be direct OR INDIRECT

ii. The New Yorker: The Lottery (2006) ( Diversity

1. Advertisements everywhere for “You can win”

a. Marketing the American dream

b. New industry appeared

i. $5 for a digital picture

2. Married couple from Peru won lottery

a. Needed to pass medical exam and do interview

3. Lots of processing fees for everything, all nonrefundable

4. Husband was an engineer, but in US was only a waiter

a. Many assume is he undocumented
2. Family-Sponsored Immigration 
a. Immediate Relatives
i. Spouses and children of US citizens

1. Children = under 21 and unmarried

a. Includes stepchildren and legitimated children, if the qualifying relationship was established before the child reached age 18

b. Includes adopted children if the adoption occurred before age 16

c. Under some qualifications includes children born out of wedlock

ii. If the petitioning citizen is over 21, includes parents

1. Includes parents if that relationship was still satisfied while the US citizen was within the statutory definition of “child”

iii. No quotas, no waiting
b. Family-sponsored preference categories 
i. Generally
1. Subject to annual numerical ceilings

2. When there are more applicants than admission spaces, which has been the case since the 1990’s, backlogs and waits develop
ii. First preference ( Unmarried sons and daughters of US citizens

1. 23,400 admissions 
2. Basically for those over 21 years old

iii. Second preference ( Immediate Relatives of LPRs
1. Minimum of 114,200 admissions

2. Split in 1990

3. 2A ( Spouses and Minor Children of LPRs
a. Any additional numbers that happen to be available given to 2A

4. 2B ( Unmarried sons and daughters of LPRs

a. May not claim more than 23% of admissions available under the 2nd preference

iv. Third preference ( Married sons and daughters of US citizens

1. 23,400 admissions

v. Fourth preference ( Brothers and sisters of US citizens (21+)
1. “child” definition used to determine

2. 65,000 admissions

c. Visa Petition I-130

i. The visa petition for family-sponsored immigration

ii. Send a way with a certified receipt

iii. Approved I-130 gives beneficiary right to adjust status right away

iv. Overstays who marry USC can adjust status

v. Aliens who were not inspected and admitted to the US cannot adjust their status

1. One exception - if visa petition was filed prior to or on April 30, 2001 than that alien may adjust status

3. Employment Based Immigration
a. Generally
i. Before 1990, only 54k admissions allowed in two categories

ii. Labor Certification
1. Required only for 2nd and 3rd preference

iii. Visa petition I-140 (except for special immigrants – I-360)
iv. Labor Certification / PERM Requirements
1. Theory - US jobs are reserved for US citizens and LPR's

a. In theory - indicates that USCs/LPRs won't be displaced

2. Without this, you can never proceed to the next step
b. Employment-Based Preferences

i. 1st preference ( Priority Workers
1. About 40K admissions per year

2. Subdivided to include

a. Aliens with “extraordinary ability”

i. Qualification requires “sustained national or international ability”

1. Example – Olympic figure skater
ii. CAN self-petition! – no L/C needed
b. Outstanding professors and researchers

i. with at least three years experience in teaching or research, who are recognized internationally
ii. Need employer to petition, but no L/C needed
c. Certain multinational executives and managers

i. who have been employed at least one of the three preceding years by the overseas affiliate, parent, subsidiary, or branch of the U.S. employer.
ii. Need employer to petition, but no L/C needed
ii. 2nd preference ( Professionals w/ Advanced Degrees “or their equivalent” + “Exceptional Ability”
1. About 40K admissions per year

2. Professionals with Advanced Degrees or their equivalent 
a. Or their equivalent” = Bachelor’s + 5 years of experience
b. Need L/C, need employer petition
3. Exceptional ability in the sciences, arts, or business, AND

a. will substantially benefit prospectively the national economy, cultural or educational interests, or welfare of the US

b. Exceptional ability means having a degree of expertise significantly above that ordinarily encountered within the field.
c. Need L/C, need employer petition
4. Can ONLY self-petition if 
a. National Interest waiver from the AG

i. No need for L/C
iii. Third preference ( Bachelor’s Degrees + Skilled/Unskilled Workers
1. Skilled / unskilled workers must 
a. Fill positions for which there is a shortage of American workers
2. Skilled workers
a. Are persons capable of performing a job requiring at least two years'' training or experience;

3. Professionals with a baccalaureate degree 

a. are members of a profession with at least a university bachelor's degree; and

4. Other workers

a. are those persons capable of filling positions requiring less than two years'' training or experience.

5. About 40K admissions per year

a. Unskilled workers ( no more than 10k of this

6. Examples

a. Nannies, day laborers
iv. Fourth preference ( Special Immigrants
1. About 10K admissions per year
2. May self-petition

3. I-360 Petition

4. Number of categories

a. Religious workers

b. Former long-time employees of US government or international organizations

c. Abandoned juveniles

d. Miscellaneous

v. Fifth preference ( Millionaire Investors
1. About 10K admissions per year

2. May self-petition

3. Investors whose investments will create a minimum of 10 jobs in the US economy
4. Baseline min. investment is $1 million

a. Exceptions to be lowered 

i. If the investment is in a rural area OR

ii. A high unemployment area

b. Exceptions to be increased

i. If business is established in an area with low unemployment

5. Only get conditional LPR status

a. After two years, review of the bona fides of the investment

6. Controversial ( concept of “buying” a green card

4. Diversity Immigration

a. Generally

i. You may register for the lottery October 2nd – November 30th

ii. Idea is to bring aliens from underrepresented countries

1. Wanted to alleviate unexpected byproduct of 1965 immigration amendments (lots of European migration)

iii. Facts

1. 2007 ( 5.5 million qualified applicants were received

2. 50K admissions/year

a. Random lottery selects applicants

3. Top countries of notifications

a. Nigeria, Egypt, Ukraine, Ethiopia, Bangladesh, Morocco, Ghana, Kenya

iv. Applying

1. Applicants may only file one application per year

2. Must apply online with digital photographs

3. About 82k notified they may be eligible and should gather info needed

a. Even though only 50k admissions because of drop-off rate for persons who choose not to pursue their cases or ultimately prove not to qualify
4. Each notified person has a rank-order number, and then it allows only those above a cut-off to apply in the early months

5. As the actual response and qualification rate becomes clear (including the number of derivative family members who will be admitted with the principals)

a. Department makes monthly adjustments in the cut-ff numbers to allow people down the list to apply for a visa or for adjustment

b. Important for people notified to respond right away!

b. Must meet minimal requirements: Statutory Eligibility
i. Education/Experience

1. Alien must have high school education or equivalent OR

2. w/in 5 years preceding the application have at least two years of experience in an occupation that requires at least two years of training or experience

ii. Must be from an eligible country

1. Formula each year to decide which countries are underrepresented and should be on the list.
2. No one country can get more than 7% of the available diversity visas

3. 2008 – following 18 countries DISQUALIFIED

a. Brazil, Colombia, Canada, China (mainland born), Dominican Republic, El Salvador, Haiti, India, Jamaica, Mexico, Pakistan, Philippines, Peru, Poland, Russia, South Korea, UK (except Northern Ireland)

5. Immigrant Admissions

a. Generally

i. Need

1. Statutory eligibility

2. Admissibility per 212(a)

3. Discretion

a. Could come down to any variety of factors

ii. Parties

1. Family member / employer = petitioner

a. Can withdraw application at any time

2. Noncitizen = beneficiary

3. Exception

a. Self-petitions (only some in employment)

b. FIRST ( Visa petition filed to RSC

i. By a person in the US, usually family member or employer whose relationship will become the basis for the noncitizen’s proof that he fits within a qualifying category

1. Meant to verify relationship

ii. Types of visa petitions
1. Family petitions

a. File a visa petition I-130 with USCIS

b. Accompanied by proof, such as a birth / marriage certificate of relationship

2. Employment petitions

a. Employer files documents with DOL to obtain labor certification

i. Certification that the noncitizen will not be taking a job for which qualified US workers (citizens or LPRs) are available

b. After labor certification obtained, employer files visa petition I-140 with USCIS

i. Verifies other qualifications – such as immigrant’s identity and employers ability to pay the stated salary or wage

c. If USCIS is satisfied that relationship is genuine and meets legal requirements 
i. Step One ( National Visa Center (NVC)
1. Visa must be current

a. If not current, hold onto the petition until current

2. National Visa Center sends instructions to petitioner and beneficiary

a. Beneficiary will need:

i. Summary biographical form

ii. Detailed information about the rest of the necessary documents and how to obtain it

iii. Certified copies of any birth records, prison records, military records, and sometimes certificates reflecting local police records and of “all other records or documents which the consular officer considers necessary”
iv. Certified translation of everything to English

b. Beneficiary sends info to NVC

i. NVC checks for completeness, verifies priority date is current

c. NVC sends file to consulate, gets interview appointment

i. Sends applicant “Appointment Package”

1. With visa application form

2. Instructions re: medical examination by approved MD

3. Instructions for fee payments
ii. Step Two: Apply Inadmissibility Grounds/Interview

1. If noncitizen abroad ( Consular Processing
a. Consulate has an interview w/ the beneficiary (and a lot of time with the petitioner)

b. Sometimes people do things they shouldn't do in between interview and landing in the airport they shouldn't do

i. Example - family based 2B visa eligible and then she got married

c. Sometimes this is the only option for aliens but very risky because you can't control your clients and you don't know what's happening

2. If noncitizen in the US ( Adjustment of Status w/ USCIS
a. 1987 ( 21% of all immigrant admissions

b. 2005 ( 65.8% of all immigrant admission


i. 89% of employment

ii. 61% for immediate relative

iii. 33% for family-based

iv. 4% for diversity

c. Process Governed by INA 245
i. Only allowed when an immigrant visa Is immediately available

ii. Form I-485: Application to Register Permanent Residence of Adjust Status

iii. Apply discretionary factors

1. Family ties in the US

2. Hardship in travelling abroad
3. Length of residence in US

4. Preconceived intent to remain

5. Any repeated violations of immigration law
iv. Pending can take years…

1. Work authorization and parole (to leave country) given
a. Charges $930 for both
v. Bars to adjustment – INA (a) and (c)

1. Persons who entered without inspection

2. If admitted under visa waiver program

a. Exception: immediate relatives

3. Admitted as crewman

4. Those in US under “transit without visa” authorization

5. Worked without authorization

a. Exception: immediate relatives

6. In unlawful status on filing date of application OR Failed to maintain lawful status since entry

a. Exception: technical reasons

vi. INA 245(i) ( 3/10 year bars waived if you pay $1000 (ONLY B4 MAY 2001) – people did for counsel rights, more appeals rights
d. USCIS examiner may interview the applicant

i. Applies scrutiny of the applicant’s qualifications that would have been performed by the consular officer if that part of the process were happening abroad

ii. Often waived for those in employment-based categories

iii. Can being counsel to interview
iii. Step Three: Approval (if FN abroad)

1. FN gets visa good for 6 months
2. If finds it's enough then the officer will give the alien a packet of documents and says you're now allowed to go to the US

a. Also applies for a green card – Form I-551

i. Valid for 10 years

3. If this happens, alien flies to the US and gives the documents to the border office and they concur with the decision and then the alien can enter as an LPR

d. Exceptions

i. Widows

1. Spouses of USC can self-petition for two years as an immediate relative after the death of their spouse if they had been married for two years

ii. VAWA

1. Certain noncitizens who are victims of domestic violence at the hands of a citizen or LPR spouse are eligible to file a visa petition on their own behalf

2. Even if the abuser will not initiate the process

3. Purpose ( minimize chance that the abuser can threaten the withholding of immigration benefits in order to continue his dominance

e. Appeals

i. Initial Petition

1. If USCIS doesn’t approve
a. Family-sponsored can appeal to BIA

b. Employment-sponsored can appeal to AAO

ii. For LPR status

1. If USCIS doesn’t approve adjustment

a. Go to immigration judge during removal proceedings

i. USCIS decision doesn’t bind IJ

ii. Applies statutory and discretion anew

b. Judicial review of IJ decision limited

i. Except for constitutional claims or questions of law

2. If consular doesn’t approve immigrant visa 
a. 2006 – supervisors to review a random selection of visa decisions by consular officers

b. Applicants can submit additional information to overcome visa refusal and in many circumstances are entitled to reconsideration

c. Can be referred to Washington for advisory opinions (non-binding)

d. NO PROCEDURE which permits the applicant to appeal a visa refusal to some higher administrative authority
i. Consular decisions overseas generally held to be beyond jurisdiction of the courts

1. “Doctrine of Consular Non-reviewability”

ii. Could only possibly bring constitutional issue, not statutory

f. Recission

i. If LPR status acquired under INA 245, status can be rescinded within FIVE years if:

1. It shall appear to the satisfaction of the AG that the person was not in fact eligible for such adjustment of status

6. Parole

a. A legal fiction – not technically entered into the US

b. Who has the power?

i. DHS only

1. Exception:

a. IJs ONLY redetermines the bond set for an entrant without inspection, resulting in his release from detention during removal proceedings

c. Now permissible for:
i. Urgent humanitarian reasons OR

1. Historically with refugees when ordinary statutory provisions inadequate

2. Cubans…

ii. Significant public benefit

d. Major use

i. To release detained persons applying for admission while they await a final decision on their case

e. Used for a variety of reasons (either before/after finding of inadmissibility)

i. To permit medical treatment

ii. To allow appearances in litigation or criminal prosecution

iii. To respond to foreign policy dilemmas

iv. To prevent inhuman separation of families

v. Allow noncitizen to leave and return to US while application for LPR status is pending

vi. Permit release from detention pending adjudication of an inadmissibility charge
f. End of parole

i. Once purposes of parol served, or upon revocation, person

1. Shall forthwith return or be returned to the custody from which he was paroled AND

2. Continues to be an applicant for admission

7. Immigration Based on Marriage

a. Generally

i. More than 1/3rd of immigrants who enter US do so on the basis of their marriage to a USC or LPR

ii. Immediate relatives or 2A Preference 
iii. VERY general Rule: “validity of a marriage ordinarily is judged by the law of the place where it is celebrated”

iv. Validity Test

1. On the date of the marriage there must have been an intent to establish a life together

2. How do you determine this intent?

a. Ask the clients why they got married in plain language

i. Compare the answers

1. What to do with the information?

a. Memo to file about everything with time and date, etc

b. Ask the mother in law…

v. Useful Evidence for USCIS

1. Testimony from mother in laws can be key – they can’t fake it!
vi. Tips re: Practicing Law
1. Always go with them to the interview if you can

2. Hard work should be done ahead of time

3. Just being there as a lawyer gives the case credibility
4. Calvin Trillin, Making Adjustments (1984)

a. Lawyer not allowed to coach clients during interview

b. Presence can provide sense of security + implied character witness

c. Rests on reputation – don’t be one with bad reputation

d. Greater suspicion for Nigerian student

i. Preconceived notions matter

5. Model Rules of Professional Conduct

a. “a lawyer shall not reveal information relating to representation of a client unless the client consents after consultation” – with certain narrow exceptions

i. All information, no matter the source

b. Prohibit assisting a client in “conduct that  the lawyer knows is criminal or fraudulent”
i. Some state bars include “reasonably should know” – like Texas
b. Which are NOT recognized?

i. Fraudulent  / Sham Marriages
1. Those entered in ONLY for the purpose of obtaining immigration benefits

a. If that is one of the reasons, it’s okay

2. Privacy concerns

a. Fine line between intrusive and embarrassing

b. Issue of consummation

c. Professor Benitez e-mail: Who provides the service? [meaning phone]

3. Dabagian v. Civiletti (9th Cir. 1979)
a. Procedural History

i. INS took away LPR status after IJ revoked, BIA dismissed appeal
ii. Circuit court reversed and remanded

b. Filed for divorce 15 days after his marriage, granted 7 months later
c. Holding: 

i. If a marriage is not a sham from its inception, it is valid for the purposes of determining eligibility for adjustment of status until the marriage is legally dissolved
ii. No exception for marriages INS thinks are “factually dead” at the time of adjustment

4. Bark Test (BIA 1972) – Precedent

a. Although determination cannot turn on divorce, adjudicators can still use separation in order to determine whether the initial marriage was a sham

b. Will look at time, extent of separation, facts, circumstances, can and have adequately supported the conclusion that the marriage was not bona fide
5. Related: Sham Divorces

a. Formal dissolution of marriage bonds for the sole purpose of claiming benefits that are available only to unmarried persons

i. Example – family-sponsored second preference visas for sons and daughters

b. Not recognized for immigration purposes

i. Otherwise runs against intent of Congress

6. Notice of Intent to Deny (NOID) – p. 202

a. “this is to advise you it is the intent of the INS to deny the petition for alien relative, filed by you on April 4, 1996”

b. Reasons listed

i. Extreme nervousness

ii. Language differences (one can speak English, other cannot)

iii. Difference in education levels

iv. Couldn’t give approximate banking account balances

v. Unable to give consistent and accurate accounts of basic events and information about marriage

1. Couldn’t tell examiner date of wedding, apartment number, or street addressed where you have lived over a year

2. Didn’t know phone number at address

3. Didn’t know if spouses parents were alive or dead

c. 60 days from date of notice to submit additional documentation as to why the petition should not be denied
ii. Marriages that are Legally Terminated

1. Applications may not be granted on the basis of marriages legally terminated as of the date that the immigration benefit is to be conferred NOR

2. When spouses have legally separated under a formal, written agreement
iii. Proxy Marriages

1. Where contracting parties are not physically in presence of each other, unless marriage has been consummated

iv. Those that conflict with public policy

1. Must be lawful in the intended place of destination in US

a. If law in SC says first cousins can marry, cousins from Wisconsin, where first cousin marriage is void, can’t go to SC to marry

2. Examples

a. Polygamous marriage

b. Same-sex marriage

i. Adams v. Howerton (9th Cir, 1982)

1. Petition denied by INS and BIA

2. Two step-analysis
a. If marriage is valid under state law

i. CO didn’t specify

b. If state-approved marriage qualified under INA

i. Congressional intent – homosexuals excluded in the definition in INA – looked @ amendments

ii. Nothing in INA that suggests “spouses” intended to include a person of the same sex

ii. 1990 – provision that excluded homosexuals repealed but…
1. There is DOMA

iii. This now questionable with 

1. Lawrence v. Texas (liberty of self autonomy)

2. Planned Parenthood v. Casey (respect for privacy)
3.  MA law (gay marriage legal)

c. Immigration Marriage Fraud Amendments (IMFA) of 1986, INA 216
i. Purpose – to eliminate marriage fraud

1. Has cut down on fraud

ii. Conditional LPR Status 

1. Generally

a. All persons who obtain LPR status based on marriage that is less than two years old at the time (whether under 2nd preference or immediate relative)
i. Unless DHS acts before then to terminate noncitizen’s status

b. Conditional period counts towards necessary residence period for naturalization

c. Sometimes children can fall into this – children from previous marriage

2. Removing Conditional Status

a. Within last 90 days of two-year period, both spouses petition DHS with I-751 form

i. Exception: spouse can self-petition with hardship waiver

1. Burden on spouse to provide proof for waiver

a. Must present to an RSC of the USCIS specifying on what grounds the waiver is invoking

2. Exercise of discretion for a waiver

3. Types/Standard

a. Extreme hardship

b. Good faith/not at fault waiver

c. Extreme cruelty

b. Interview according to statute

i. Often waived

3. If removal of conditional status denied OR if no petition for removal of it is filed
a. Noncitizen becomes deportable

b. Goes to removal proceedings with an IJ

i. DHS bears burden of proof under a preponderance of the evidence

4. In-Class Hypo

a. October 1, 2009 (Marriage) --> I-130 / I-485 = Green card

i. On October 1, 2010

1. Conditional LPR

ii. If there is less than two years between October 1st and the date of the marriage and the date of the adjustment than the LPR is conditional

1. WINDOW - July 3rd, 2012 - October 1, 2012

a. Must file a Petition I-751

i. Joint petition to remove conditions

iii. 90 days prior to the two year anniversary of the adjustment of status (expiration of status)

1. www.timeanddate.com
iv. If marriage is viable, it's routinely granted

1. Could be an interview but never happened to Prof. B

a. Depends on jurisdiction

iii. Other provisions

1. Tightened requirements for K visas

2. Strengthened restrictions on future immigration of persons who have ever been invoked with marriage fraud

3. Established criminal sanctions for involvement in marriage fraud

a. Penalties up to five years in prison and fine of $250K

4. More difficult for a person who immigrated on the basis of a first marriage to bring in a second spouse thereafter (following divorce from the firs)

a. Five years must have passed since petitioner attained LPR

b. Noncitizen establishes at the satisfaction of AG by clear and convincing evidence that the prior marriage was not entered into for the purpose of evading any provision of the immigration laws

5. More difficult for noncitizens in removal proceedings in immigration court to cure their problems by “11th hour” marriages (while proceedings were pending)

a. In this case, noncitizen must prove the genuineness of the marriage by clear and convincing evidence – a demanding standard

8. Labor Certification – Easing the Task or Avoiding It

a. Generally

i. Time-consuming, highly technical, expensive

ii. Lawyers try to avoid PERM whenever possible

iii. Two categories exempt from L/C

1. National interest waiver

2. Aliens of extraordinary ability
b. National Interest Waivers

i. Allows AG to waive requirement that a 2nd preference immigrant’s services be sought by an employer in the US when waiver is deemed “in the national interest”

ii. Three-pronged test

1. Employer

a. Show that the noncitizen will be employed in “an area of substantial intrinsic merit” AND

b. That “the proposed benefit will be national in scope”

2. Alien

a. Must persuasively demonstrate that the national interest would be adversely affected if a labor certification were required for the alien

i. i.e. establish that the alien will serve the national interest to a substantially greater degree than would an available US worker having the same qualifications

iii. Examples from readings

1. Journalist

a. Involvement with networks such as ABC, NBC, CNN

b. “If L/C were required in the present case, US would lose the talent, promise and exceptional benefits that the applicant can immediately confer upon the nation”

c. Result ( approved in the sciences

2. Social/Cultural Anthropologist

a. Promotes cultural tolerance and understanding

b. “her work will be disseminated throughout the country and will affect the entire US population”

c. Result ( denied, but got an O visa under “arts”

c. Aliens of Extraordinary Ability

i. Extraordinary ability in the sciences, arts, education, business, or athletics

ii. No L/C needed, may self-petition
1. Need not persuade an employer to file on their behalf

iii. Must be accompanied by evidence that the alien has sustained national or international acclaim and that his or her achievements have been recognized in the field of expertise.

1. Qualifying evidence
a. One-time achievement (major international award) OR
b. At least three of the following:
i. Lesser nationally or internationally recognized prizes or awards for excellence in the field of endeavor

ii. Membership in associations in the field for which classification is sought, which require outstanding achievements of their members, as judged by recognized national or international experts in their disciplines or fields

iii. Published material about the alien in professional or major trade publications or other major media, relating to the alien’s work in the field for which classification is sought. 

iv. Participation, either individually or on a panel, as a judge of the work of others in the same or allied field of specification for which classification is sought

v. Original scientific, scholarly, artistic, athletic, or business-related contributions of major significance in the field

vi. Authorship of scholarly articles in the field, in professional or major trade publications or other major media

vii. Display of alien’s work in the field at artistic exhibitions or showcases

viii. Performed in a leading or critical role for organizations or establishments that have a distinguished reputation

ix. Has commanded a high salary or other significant high remuneration for services, in relation to others in the field

x. Commercial success in the performing arts, as shown by box office receipts or record, cassette, compact disc, or video sales

iv. Case of Yiyun Li

1. Chinese short story writer, grew up in communism
2. Got an additional request for evidence, which she fulfilled

3. Seemed to fulfill 3/10 requirements, but still denied

4. Result ( Denied, Mills College ended up sponsoring her for EB 
5. You always have to remember who is going to be reading your petition

a. Probably not an attorney who is an expert in literary works

b. Probably an overworked civil servant

6. Responsibility of the attorney to educate USCIS and to educate themselves

9. Labor Certification Process
a. Generally

i. L/C = establishes that a shortage of available and qualified workers exist in the noncitizen’s field at the place of intended employment and that her hiring on the offered terms would not adversely affect the wages or working conditions of other workers.
ii. PERM = Program Electronic Review Management

1. Idea to rely more on attestations from employers

a. With random audits

b. Permit decisions in shorter period of time

i. 2006 ( 86% PERM applications processed within 6 months

iii. Attorney needs to step out of the hiring process

1. Employer must make the determination themselves!

2. Attorney assists and advises but DOES NOT make the determination if the person is qualified or not
iv. 2007 regulations

1. The employer by law is required to pay for the costs

a. Employee is prohibited for compensating the employer for these costs

i. Including the attorney's fees!
2. Must keep SAME beneficiary the whole time!

v. If job listed no USCIS schedule A list (chronic shortage) – can bypass L/C
1. Nurses, physical therapists
b. Must be an actual employer

i. On the application it asks if you are a shareholder or if you're a shareholder or small ownership

1. The DOL wants to make sure that it's a bona fide job

2. DOL wants to make sure there's no pressure on the employee to hire anyone

ii. What is familial relationship?

1. DOL needs to clarify - they are VAGUE

2. They don't define it is because they WANT it to be broad

c. Position Offered and it’s Requirements

i. Obtain: Job title & Description of job title

ii. The employer's minimal requirements for the position

1. The employer's requirements drive the process

a. What to look at:

i. What is normal for the industry?

ii. What are the min. requirements?
2. Must have job duties for USCIS
iii. Look to O*NET (Occupational Information Network)

1. Says there's about 1200 jobs

a. Figure out where your client goes

2. What does DOL think is normal to enter that occupation?

iv. "Job zone" requirements

1. Degree and experience required

a. More experience required is a problem, but less than it is not a problem

i. Point is to prevent TAILORING

1. You have to sign by penalty and perjury that these are the actual job requirements

ii. But if it's higher than what the DOL says it's normal it's okay as long as there is a REASON for it

1. "business necessity"

a. If you NEED those for the job

2. What are the qualifications of the FN?

a. Must have had the credentials before they were hired

i. Otherwise DOL says that a US worker could have been trained

1. Exception -- you can only use the experience are the positions are not substantially different by more than 50%

d. PERM / Labor Certification
i. Prevailing Wage Determination

1. Employer must obtain a prevailing wage determination from the SWA before filing
a. SWAs draw on standard wage

i. The source is the Online Wage Library – has levels

1. Why would you pick one over the other?

a. Look at requirements and responsibilities

i. The employer has to meet this salary/wage

ii. Because the DOL doesn't want the employer to pay less

iii. Whole point is to protect US workers
ii. Recruitment

1. All recruitment must take place within 180 days prior to filing the PERM application

2. Advertisements

a. need to include

i. Name of employer

ii. Geographic area

iii. Reasonable appraisal of what the job is (generally title and job duties)

iv. Means of applying for the position
b. Cannot include

i. Anything more favorable to the FN than ISC

1. Foreign language requirement suspicious because of this

a. You can have them but need to back it up
3. Test the labor market
a. Non-professional positions
i. Job order with SWA for at least 30 days AND

ii. 2 Sunday papers of general circulation covering area job located
b. Professional positions

i. Job order with SWA for at least 30 days AND

ii. 2 Sunday papers of general circulation covering area job located AND
iii. 3 out of 10:

1. Job fair

2. Job posting on employer’s website

3. Job posting on a job search website

4. On campus recruitment

5. Recruitment through a trade/professional organization

6. Recruitment through private employment firm

7. Employee referral program

8. Campus placement office

9. Ad in local and/or ethnic newspaper

10. Radio and TV ads

c. Advanced Degrees (MA+)

i. Must do all professional position requirements +

ii. A professional journal ad in an appropriate journal may replace Sunday paper

d. College/University teachers

i. Employer must provide evidence of recruitment and completed results of a competitive selection process

4. Employer MUST post notice of filing labor certification for 10 days ending at least 30 days prior to filing the labor certification
5. At conclusion ( recruitment report showing all good faith efforts

a. Must include description of the recruitment steps and the results achieved, including number of hires and the number of US workers rejected, categorized by the lawful job-related reasons for such rejection
iii. Interviewing

1. Must evaluate any resumes received to determine if US workers are:

a. Able – do they have knowledge and ability to do the job?
b. Willing

c. Qualified 

2. If you find someone with all four requirements ( only can hire them if you have more than one position and that was in the advertisement
iv. Employment must be able to PAY employee

1. Up front look at the company's tax returns

a. Must think about your multiple labor certifications

b. Must show income in tax returns by the time you file your petition
e. The Application / Timing

i. Filed directly to DOL on Form ETA 9089

1. Electronic filing encouraged

ii. Must be submitted no less than 30 days and no more than 180 days after recruitment period

1. Can file after 30 days after last piece of recruitment comes down

iii. Adjudication Timing

1. 9 months normally if approved / denied

a. Longer if additional information needed

2. 2 years if audited
f. Auditing  / Sanctions / Appeals

i. Auditing

1. Don’t’ have to turn in all your evidence but must keep it on file for FIVE years in case you are audited
2. Can be triggered from something on form OR random

3. May require new round of recruiting

ii. Sanctions

1. Employer’s right to file future L/Cs can be suspended

2. Criminal sanctions for willful falsehoods

iii. Appeals 
1. BALCA – Board of Alien Labor Certification Appeals 
D. Inadmissibility, Citizenship, Career Panel
1. Inadmissibility – INA 212(a)
a. Grounds

i. Health-related

1. Who is determined by Sec. of Health and Human Services:

a.  to have communicable disease

b. To have physical or mental disorder and behavior associated with it that may pose or has posed a threat to property, safety, or welfare of the alien or others

i. Or had one in the past that behavior is likely to recur

c. Drug abuser or addict

2. Includes requirement for vaccinations

ii. Crime related grounds

1. Crime of moral turpitude (other than political offense)

2. Attempt or conspiracy of crime of MT

3. Any alien convicted of 2 or more offenses, regardless if brought to trial

4. Controlled substance traffickers
5. Prostitution and commercialized vice

6. Certain aliens involved in serious criminal activities who have asserted immunity from prosecution

7. Money laundering

8. Traffickers of people

9. Foreign government officials who have committed severe violations of religious freedom
iii. Security and related grounds
1. Any alien seeking to enter to violate any law of US 

a. re: espionage or sabotage

b. re: prohibiting the export from US of goods / technology / sensitive information

2. Terrorist activities
3. Foreign policy

a. Any alien whose entry or proposed activities would have serious adverse foreign policy consequences

4. Immigrant membership in a totalitarian party

a. Communists
5. Participants in Nazi persecution, genocide, or the commission of any act of torture or extrajudicial killing

6. Association with terrorist organizations

7. Recruitment / use of child soldiers

iv. Public charge

1. Likely to become a public charge

2. Look at: age, health, family status, assets/resources/finances, education/skills

v. Illegal entrants and immigration violators
1. Aliens present without admission or parole

2. Failure to attend removal proceedings

3. Misrepresentation

a. In general

b. Falsely claiming citizenship

4. Stowaways

5. Smugglers

6. Student visa abusers

vi. Ineligible for citizenship

1. In general

2. Draft evaders

vii. Aliens previously removed

viii. Miscellaneous

1. Practicing polygamists

2. Guardian required to accompany

3. Unlawful voters

4. International child abduction 
5. Former citizens who renounced citizenship to avoid taxation
b. Generally
i. Waivers

1. Think along the lines of “extreme hardship”

2. There are potential waivers within the statute

a. All are discretionary

ii. 1996 Amendments changed inadmissibility system

iii. When applied
1. By consul AND

2. At the border

a. Officer of the DHS’ Bureau of Customs and Border Protection (CBP) has full authority to consider anew the application of all the inadmissibility grounds, even if the noncitizen bears a visa duly issues by a consul.
3. Noncitizen in US already who seeks to become an LPR through adjustment of status must be “admissible”

c. Inadmissibility v. Deportability

i. Inadmissibility = seeking admission

1. More demanding
2. Clandestine entrants (EWIs) will be tested on this

ii. Deportability = has been admitted

1. One ground – INA 237(a)(1)(A)

a. Covers any noncitizen inadmissible at the time of entry or adjustment of status
b. Therefore, any undetected ground of inadmissibility is deportable later

d. LPRs

i. Presumed not to be applicants for admission

ii. Gov’t bears the burden of proof to establish that an exception in 101(a)(13)(C) applies

1. Has abandoned or relinquished status

a. How long you were gone

b. Purpose of your trips

c. Ties to the US

d. Ties to the home country

e. Where you work

f. Where you have your driver’s license

g. Where you pay your rent

h. INTENT IS CRITICAL!!!

i. Very difficult to retain your intent when you haven't lived somewhere for a long time

2. Has been absent from the US for a continuous period of more than 180 days

3. Has engaged in illegal activity after having departed the US
4. Has departed from US while under legal process seeking removal of the alien from the US, including removal proceedings under this Act and extradition proceedings

5. Has committed an offense re: crime related grounds

a. unless alien has been granted relief under waiver or has cancellation of removal

6. is attempting to enter at a time or place other than as designated by immigration officers or has not been admitted to the US after inspection and authorization by an immigration officer

e. Bars to Admission
i. “Unlawful presence”

1. Persons who either entered without inspection or stayed beyond the expiration date of a nonimmigrant admission

2. More complicated if: working for a different employer than allowed

ii. 3 year bar

1. For a noncitizen who has been unlawfully present for a single period of more than 180 days but less than one year, and then voluntarily departs

iii. 10 year bar
1. For a noncitizen who has been unlawfully present for a single period of one year or more, triggered once the person departs or is removed

iv. Permanent bar

1. Noncitizen who has been unlawfully present for an aggregate period of more than one year or has been ordered removed, and thereafter enters or attempts to enter without being admitted
v. The Clock

1. Non-immigrants

a. Stays the 180-day clock only after receiving official government notification that the conditions have been violated

2. Overstays – easy to determine

vi. If nonimmigrant overstays on visa
1. Cannot change status or adjust at USCIS field office ever again (must do so abroad)

f. DOJ-INS-AAO, 2005 – p. 301

i. Native and citizen of Philippines found inadmissible

ii. Married to US citizen and seeks waiver of inadmissibility

iii. Found that she failed to establish extreme hardship

iv. Result (  Overturned, turns out she didn’t have a bar to admissibility after all

v. Comments from Prof. Benitez

1. If you want to do this stuff you have to nail down the dates

2. If the alien departs without getting in removal proceeding she harms herself

3. You always want to attack the statute straight on like the attorney did here

4. If you don't have an exceptions in the statute, you can go to a waiver

a. Most of the 212 has waivers

2. Citizenship
a. Generally

i. ** Even if the alien has satisfied ALL the above five criteria it can still be denied because it's all discretionary!

ii. Purpose of residency requirements

1. Create a reasonable period of “probation” that will enable candidates to discard their foreign attachments

2. Learn the principles of US government

3. Develop an identification with the national community
iii. Naturalization App ( Form I-400

iv. When can denaturalization happen?

1. Only if you commit fraud when you were originally naturalized

a. Must be truthful at every step of the way or else it can be used against you

2. Reading – John Demjanjuk (Wikipedia, US v. Demjanjuk (2003))
a. Question -- What was the legal issue in his case?
i. Materially misrepresented material facts
1. Said that he was eligible with a Displaced Persons Act
a. Allowed citizens of certain devastated countries to gain US Citizenship
b. MUST NOT HAVE BEEN a prosecutor - failed to disclose everything he did in WW2
2. This gave the gov't the right to denaturalize him and then put him in removal proceedings
b. Currently on trial in Germany

v. Reading: Strange Case of Mario Litonjua and his Journey to US Citizenship

1. There was a special law for war veterans in the Philippines

2. Special legislation got messed up with timing

3. Case of tenacious lawyering
b. Requirements to naturalize
i. Continuous Residence + Physical Presence
1. Reside continuously in US for five years as an LPR

a. Absence Policy (during the statutory period)
i. Temporary absences do not break the continuity

ii. If less than six months to one year 

1. does not affect continuous residence
iii. If six months – one year

1. Presumptively breaks continuity

2. Can overcome the presumption by establishing that he did not in fact abandon residence

iv. If more than one year

1. Will break continuity of residence  as a matter of law

a. Applicant will be required to complete a new period of residence after they return to US

b. Exception!!!

i. Spouses and children battered by US citizens – only 3 years
1. Must live in “martial union” w/ the citizen spouse in this period

a. Unless victim of domestic violence

2. During the five years immediately prior to filing the petition for naturalization she or he has been physically present in the US for at least half of the time

a. Some exceptions to this

i. examples – religious reasons, in service of US govt

3. Person has resided within the district in which he filed the petition for at least 3 mths
4. Must reside in US from date of naturalization petition to time of citizenship admission 
ii. Age
1. Must be at least 18 years old

2. Always ask about parents status – they may be a USC!
iii. English Language Proficiency

1. Applicant must have “an understanding the English language, including an ability to read, write, and speak words in ordinary usage in the English language”

2. Exceptions (apply at time of filing)

a. Over 50 years old + LPR for periods totaling 20 years
b. Over 55 years old + LPR for at least 15 years

c. Those unable

i. Due to physical or developmental disability or mental impairment

3. Literacy Exam
a. Must write "the boy threw the ball"

b. Must right "I drive a blue car to work"

c. Write "you cook very well" and "today's a Sunday"

d. Read "who is George Washington?"

4. Standard should be "ordinary English"

a. Tell client before they put down a ton of money that their English is good enough to pass the exam
iv. Knowledge of Civics and History
1. Must demonstrate “a knowledge and understanding of the fundamentals of the history and of the principles and form of government and of the US”

2. Exceptions (apply at time of filing)

a. “special consideration” to

i. Persons over 65 + LPR for at least 20 years
b. Those unable

i. Due to physical or developmental disability or mental impairment

3. Civics exam

a. Examiners choose Q&A with “due consideration” to

i. An applicant’s education, background, age, length of residence in US, opportunities available and efforts made to acquire the knowledge, and any other elements or factors relevant to an appraisal of the adequacy of the applicant’s knowledge and understanding

b. Oral exam during naturalization interview

i. 2007 ( USCIS came up with new test

ii. Questions on

1. American government, history

a. Example – Name one problem that led to the civil war?

2. Integrated civics (geography, symbols, holidays)

a. Example – what is the economic system in the US?
v. Good Moral Character (for 5 years before application)
1. MAY take into account outside conduct the statutory period

a. 101(f) --> "one who has given false testimony for the purpose of obtaining any benefits under the Act"

i. If you have lied on any application AT ANY TIME

2. They will run fingerprints to check

3. What if your client is statutorily barred?

a. Refuse to represent them because they will end up in removal proceedings
4. INA has non-exclusive list!

a. All grounds: Shall not be:

i. Habitual drunkard

ii. Income mainly derived from illegal gambling

iii. Convicted of two+ gambling offenses

iv. Given false testimony for purposes of obtaining benefits under the Act

v. Has been confined, as a result of a conviction, to a penal institution for an aggregate period of 180 days+

1. Regardless of when offense actually committed

vi. Convicted of aggfel

vii. Nazi persecution, genocide, torture acts, extrajudicial killings
vi. Attachment to Constitutional Principles

1. Would you take up arms on behalf of the US?

a. Congress recognizes conscious objectors and disagreements

2. Belief in the government
a. Representative democracy

b. Commitment to ideals in Bill of Rights

c. Belief in basic social premise change only make in orderly manner
3. Payment of taxes

4. Banned
a. Communist, anarchist

b. Deserter of military, drafter avoider
c. Reentry Permit

i. Form I-131

1. Form that you file with USCIS before you leave the United States

2. Lay down the groundwork for you leaving the US for an extended period of time but that you intend to maintain your LPR

ii. Not helpful if you file it after you've left the US for a long period of time

iii. If you file it before you leave then you can show the alien has evidence of the intent

iv. NOT a guarantee that an inspector in an airport will not deny you entry to the US

1. BUT the reentry permit is a very very good defense

v. Only when it's going to be an "extended departure"

vi. Does it matter how long an LPR
3. Career Panel – GW Law Alums
a. Andres Benach – Duane Morris, LLP
i. Focus on immigration litigation
ii. "Be on the pro-immigrant" side
b. Jennifer Raquel Kouri - OIL
i. First to see what the "other side" was about

ii. Writing papers all day - like LRW

iii. Deal with cancellation of removal and asylum cases

iv. By the time it gets to her, it's gone through two denials

v. But some may have had up to 15 denials

vi. Worked for two months and had oral arguments in 2nd circuit

vii. People aren't anti-immigrant at OIL
c. Danielle Polen - AILA

i. Grew up in El Paso
ii. Immigration journalist for 10+ years

1. Capitol Hill beat - went to various meetings, hearings, regulatory news, etc.

iii. BIA Attorney

1. Didn't get security clearance

iv. AILA position - been there 8 years

v. Top 10 List

1. Volunteer - learn how to practice law

2. Be enthusiastic

3. Seek informational interviews, invite someone out for tea/lunch

4. Find a mentor

5. Join AILA as a student member

a. You can post your resume

6. Contracting immigration work

7. DC Bar Asylum Training Weekend

a. Twice a year, can do it as a law student

8. Writing sample - immigration related

a. Op-ed or editorial

9. Don't burn your bridges

10. Don't discount anyone

d. Christina Wilkes - AYUDA

i. Worked with the children's detention center at Florence project

ii. 800/900 children a year in the DC area

iii. Two year EJW Fellowship w/ AYUDA

iv. Continued as director of the children's project focusing exclusively on unaccompanied immigrant children

v. U Visa, VAWA, T Visa

vi. AYUDA has two unit - family and immigration units

1. Promoted as legal director, acting executive director

2. Founded in 1973 by GW Law as a clinic

vii. High volume practice

viii. 2nd office opened in Virginia

ix. Caseload shifts with funding

x. Hard to get funding for asylum

xi. ** SPANISH IS A REQUIREMENT
E. Undocumented Aliens, Deportability, Removal Proceedings

1. Undocumented Aliens

a. Employer sanctions
i. Immigration Reform and Control Act of 1986 ( Employer sanctions regime for 1st time

1. Problem: large employers going to be targeted

ii. Reason for sanctions

1. Deter hiring of undocumented aliens

2. Securing employment is primary reason for illegal entry and residence, so this will reduce incentives for illegal entry

iii. INA 274A

1. Prohibits hiring of undocumented aliens

2. Require employers to use I-9 to verify status of all new hires

iv. Worksite enforcement

1. Numbers increased in 1990’s and early 2000

2. ICE putting emphasis on criminal arrests at worksites

3. Criminal fines have greatly increased for employers

b. Antidiscrimination Provisions

i. Enforcement led to problem (
1. Employment discrimination against Hispanic-Americans, Asian-Americans, etc.

ii. Established Special Counsel for Immigration-Related Unfair Employment Practices (DOJ)

1. Investigates and pursues charges of employment discrimination based on national origin or citizenship status

a. Only covers citizenship status discrimination only against citizens and certain classes of aliens, LPRs, newly legalized aliens, and Asylees

i. LPRs excluded if they don’t naturalize w/in 6 months of eligibility

ii. Nonimmigrants and parolees not covered

2. ALJs hear complaints and impose civil penalties, order equitable relief, and award attorneys fees, and award attorney fees

a. Decision reviewable by Chief Admin. Hearing Officer

i. May be further appealed to federal court of appeals

3. Special counsel or private party may file complaint within 120 days

iii. Employer may hire USC over alien if the two are equally qualified

iv. INA 274B(a)(6) – Intent Test

1. Requiring more or different documents in order to establish authorization to work OR

2. Refusing to honor facially valid documents constitute “an unfair immigration-related employment practice” 

a. ONLY “if made for the purpose or with the intent of discriminating against an individual”

v. Constructive Knowledge
1. INA prohibits “knowing” hire of a noncitizen unauthorized to work in the US

2. Fraudulent documents do little to deter hiring of unauthorized workers

3. Employers required to accept documents if it “reasonably appears on its face to be genuine”
c. Readings
i. Collins Foods International, Inc. v. INS (9th Cir., 1991)

1. Soto hired Rodriguez on the phone for the Sizzler

2. Employer took documents at face value and had him start working

3. Findings

a. Soto not required to verify documentation

b. Pre-employment questions could lead to discrimination

i. Would frustrate congressional intent

ii. Juan Gomez: The Outsider, Washington Post - 2009

1. Georgetown college student, originally from Miami

2. Undocumented, been in US since small child brought from Colombia

3. Friends lobbied and he got a private bill filed for he and his brother

4. Here temporarily with deportation halted

iii. Crossing the Line: Minutemen, Washington Post – 2006

1. Sit in parking lot taking pictures of immigrants and employers

2. In VA and on the border with Mexico

3. Law enforcement doesn’t consider them helpful

2. Deportability

a. General

i. “any alien in and admitted” in the US can be deported

1. Many LPR’s get confused

ii. 1995 ( 50k removed

iii. 2005 ( 210k removed

iv. Convictions can mean immediate removal

b. 6 Main Statutory Grounds – INA 237
i. Inadmissible at time of entry OR guilty of subsequent violations of status

ii. Convicted of criminal offenses

iii. Failed to register or falsified documents

iv. Engaged in activity that endangered national security or posed adverse foreign policy consequences

v. Became a public charge

vi. Voted unlawfully

c. Two MAIN Categories of Crimes

i. Crimes of Moral Turpitude

1. Very vague, frustrating, antique concept

2. Constantly evolving concept

3. Black’s law dictionary

a. An act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellow men or to society in general, contrary to the accepted and customary rule of right and duty between man and man”

4. List of MT offenses – INA 237(a)(2)(A)(i)

a. Multiple criminal convictions – 2 or more convictions

b. Aggravated felony

c. High speed flight from immigration checkpoint

d. Failure to register as a sex offender

5. Convictions

a. One crime of MT renders a noncitizen deportable if:

i. The conviction of the crime occurred within five years after the date of admission AND

ii. The crime is one for which a sentence of one year + may be imposed

b. Conviction of two or more crimes of MT = a ground of deportability no matter when they were committed nor what the sentence might be

6. In re Olquin (BIA, 2006) – p. 393

a. Convicted of possession of child porn
b. When talking about child porn, SCOTUS uses similar language to that employed for crimes of MT

c. Agree w/ IJ that child porn is morally reprehensible and intrinsically wrong - it's a crime of MT

7. In re Sejas (BIA 2007) – p. 396

a. Convicted of two crimes for assault and battery against wife

b. Conviction for A&B in VA doesn't require actual infliction of physical injury
c. Holding – A&B convictions were not crimes of MT, thus not inadmissible

ii. Aggravated Felonies

1. This is an immigration term!

a. Doesn’t have to be aggravated or a felony!

2. Look @ the statute for this!

3. Ineligible for most forms of relief from removal
a. May not obtain asylum, cancellation, VD, not entitles to the ordinary form of judicial review of removal orders based on their convictions

4. Barred for life from re-entering the US

a. Unless get permission from AG to apply for readmission

5. In re: Torres Varela (BIA, 2001 - p. 386)

a. Issue: 
i. Whether the respondent's conviction for aggravated DUI in violation of AZ law is a crime of MT... which would make him inadmissible?

b. Holdings: 
i. DUI is not a crime of MT b/c does not require a showing of culpable mental state

ii. MT = Conduct that is inherently base, vile, or depraved, and contrary to the accepted rules or morality and the duties owed between persons or to society in general

1. Under this standard, "susceptible to change based on the prevailing views in society"

2. Specific intent not a requirement

iii. Certain crimes are MT (fraud - always)
6. In re Brieva-Perez (BIA, 2005) – p. 400
a. Guilty of unauthorized use of a car

b. Holdings

i. respondent's offense was a crime of violence and that he is therefore removable as an alien convicted of an aggfel (agree w/ IJ)

ii.  there must be a closer match than that exhibited for it to be a crime of MT (agree w/ IJ)
7. In re S—I—K—(BIA, 2007) – P. 406

a. Does D’s conviction for conspiracy to engage in various federal fraud crimes render him removable from the US as an alien convicted of an aggfel?

b. Holding:   Agree with IJ that RES' conviction record establishes that a potential loss to victims arising from his conviction for conspiracy to commit fraud exceeded $10k ( AggFel

8. Matter of Garcia-Madura (BIA 2008) – p. 412

a. D offense of welfare fraud doesn't constitute the taking of, exercise of control over, property without consent and with the criminal intent to deprive the owner of the rights and benefits of ownership
i. Therefore not convicted of aggfel theft offense
d. Plea Bargains

i. Vast majority of criminal cases are resolved by way of guilty plea

1. Where prosecutors and defendants reach an agreement on the crimes and counts on which the D will be convicted

ii. About half of states give a disclaimer re: your plea has potential immigration consequences
iii. Federal courts unwilling to set aside criminal convictions based on a claim that a defense counsel’s failure to inform a D of possible immigration consequences constitutes ineffective counsel BUT…
1. Padilla v. Kentucky – SCOTUS, 2009 ( pending 

a. In that case the immigrant ASKED and was told wrong information

3. Removal Proceedings – INA 240
a. Generally

i. Two dimensions at play
1. What the statute and regulations provide

2. What constitutional due process requires at minimum

ii. Post-1996 now we have ONLY "removal hearings"
iii. INA 287 ( Right to Arrest

1. To circumstances

a. Alien who is entering or attempting to enter the US in violation if laws

b. Alien who is present in the US in violations of laws and is likely to escape before an arrest warrant can be obtained

2. If arrested under 287

a. Must be brought to another immigration officer to examination

i. If prima facie case, removal proceedings initiated 

1. This decision must be made within 48 hours

iv. P. 438 – Orhorhaghe v. INS (9th, 1994)

1. Key thing ( look @ how alien put into proceedings

2. Bank of America lady turned people in for foreign sounding names, meets INS officers in the hallway, enter into apartment without warrant

3. Doesn’t matter is undocumented because he was profiled!

4. Motion to suppress evidence granted because of way it was obtained – result was that they couldn’t touch him`
b. Notices to Appear

i. If DHS initiates removal, it serves a charging document that commands appearance before an IJ ( This is the Notice to Appear (NTA)
1. Served by mail or in person

2. Power of arrest remains, even if not arrested

3. Hearing may not be for 10 more days

a. Give alien chance to get a lawyer

i. No right to “remain silent”
ii. Notices to Appear is something you don't ever want to get
iii. Removal proceedings are civil proceedings but…

1. If you want to analogize the NTA is the same as a complaint or indictment
iv. Duty is to make sure the allegations are correct

1. Both sides should have this obligation

v. Civ Pro Review

1. What happens if complaint doesn't have proper allegations?

a. Motion to dismiss

2. What if service isn't proper?

a. Motion to quash

3. These answers also hold true for immigration law
vi. You always have to be aware of the address of the alien, who got the NTA, what address does the govt have?

vii. You always start with service and challenge it - then go to the allegations themselves

1. If you can defeat a claim on procedural grounds you owe it to your client to do it

viii. By definition if the alien has a NTA the alien is inside the US
ix. Examples in coursepack

1. P. 435: El Salvador

a. Crossed the border

b. Not all NTAs are correct! Ask your client!

c. Do not admit factual allegations that are not true!

d. Result ( conceded removability, got asylum

2. P. 436: France

a. “you are an arriving alien”

i. Potential inadmissibility or arguably admissible

ii. Because he had his green card

b. Had a criminal conviction 14 years ago, had been lucky not to be caught before because he had been in/out of the country often

c. Crime of MT / aggfel?

i. Never take NTA at face value

ii. Look at statute

3. P. 437: Russia

a. Gay and abused in home country

b. Dress designed, could not adjust because had HIV 

c. Types of Removal Proceedings

i. Master calendar hearing ( “status call”
1. Similar to a civil calendar call or a criminal arraignment

2. Serves to determine if an individual merits hearing Is even required

a. In many cases it is not

i. Example – VD

b. If one needed, IJ will set a date

ii. Individual merits hearing ( “full blown trial”
1. When issues of fact are disputed

2. If inadmissibility or deportability is contested

3. If respondent seeks asylum, cancellation, or other forms of relief besides VD

iii. Big issue for most immigrants is if they are detained while in proceedings

1. Limited access to resources to present case
d. Right to Counsel

i. Aliens in removal proceedings “shall have the privilege of being represented, at no expense to the government, by counsel of alien’s choosing who is authorized to practice”

ii. If can’t afford, must be informed of free legal services

e. The IJ in removal proceedings

i. Shall administer oaths, receive evidence, interrogate, examine, and cross-examine the alien and any witnesses

ii. The IJ may issue subpoenas for the attendance of witnesses and presentation of evidence

iii. Jacinto v. INS (9th cir. 2000) – p. 426

1. IJ denied asylum

2. Alien didn’t understand what was going on during proceedings

3. Didn’t know she could get an attorney

4. Couldn’t present own testimony due to miscommunications

5. IJs are OBLIGATED to fully develop the record when the alien is pro se!

6. Holding = denial of full and fair hearing (vacate and remand)

f. Kaine Intervenes in Deportation Case, Washington Post, 2008

i. Gave home-owner LPR, 31 years old here since childhood
ii. 1996 she used stole credit cards to purchase $340 worth of items, confessed to crime

iii. 2003 – returned from UK and arrested one month later

iv. Kaine pardoned her

F. Asylum/Restriction on Removal

1. Overview
a. Generally

i. Two types now

1. Discretionary – asylum

2. Mandatory – withholding of removal

ii. Can simultaneously apply for Asylum and Withholding

iii. Form I-589

1. Asks why seeking protection and what he thinks will happen upon return to home country

2. May add additional information

a. past activities, organizational affiliations, current whereabouts of family members

b. The circumstances of departure and travel to the US

c. Affidavits, news accounts, human rights reports (Amnesty International, Human Rights Watch)

iv. Asylum officers in recent years grant 40% of applications/interviews

1. Very efficient now

v. Must be in the US to apply for these

b. Statutory requirements

i. Advise of privilege to be represented by counsel, let know of pro bono attorneys

ii. Initial interview or hearing to take place within 45 days of filing

iii. Final adjudication shall be completed within 180 days

iv. Should be notified that fraudulent applications make him “permanently ineligible for any benefits under this Act”

v. May not be granted until applicant’s ID is cross-checked with law enforcement and national security databases

1. May only get preliminary approval of asylum
c. Three ways to apply
i. Affirmative applications

1. Not currently in removal proceedings
2. Process

a. May file the I-589 to an RSC (part of USCIS)

i. Checks the application is complete and if so, schedules the individual for an interview with an officer, which is to be conducted in a “non-adversarial manner”
b. Interview with asylum officer (8 offices located in cities around the country)
i. Receive special training in international human rights law, usually lawyers but not always
3. Aliens who are out of status risk being put into removal proceedings by doing this

a. You need to know what the status of your client is and to tell them “this is what I think the chances of you being granted asylum are but if the asylum officer doesn’t agree they MUST refer you to removal proceedings”
i. Most not outright denied ( instead referred to IJ

ii. Defensive applications

1. If you’re up for deportation
2. Tell IJ at master calendar hearing

a. IJ grants specific time to file the I-589

3. If alien ordered removed ( raised by means of a motion to reopen file with IJ or BIA

iii. Expedited Removal Proceedings

1. Entrants without inspection or arriving at port
a. Credible fear interview

i. If does have, refer to an IJ

ii. If not, can REQUEST to have IJ review

d. Other

i. Work authorization

1. Postponed issuance until at least 180 days after filing has elapsed unless asylum granted before then

ii. Immigration Court

1. Considers I-589, with attachments from the asylum officer, along with copies of the charging document

2. Supplements allowed in court

3. Witnesses allowed

iii. Appeals

1. Determinations by IJ’s are appealable to the BIA

iv. Doctrine of Firm Resettlement

1. Not limited to a period of time

2. Case by case basis

v. INS v. Cardoza-Fonseca (SCOTUS – 1987)

1. 38 year old overstay

2. Brother was tortured, so claimed he would be too
3. One can have a WFF of an event happening when there is less than a 50% chance of the occurrence taking place

4. Congressional intent was two different standards
2. Asylum
a. Two Prongs

i. Discretionary – AG MAY grant

1. Alien bears burden of proving that a favorable exercise of discretion is warranted

2. Factors

a. Totality of circumstances!

b. Actions when alien flees other countries

c. Age and health of applicant

d. Family members in the US

e. Internal relocation

f. If alien tried to commit fraud in the system

i. Use of US passports is the WORST type of immigration fraud

g. Client should build up good factors

i. Pay taxes on time

ii. Put kids in school

iii. Stay out of CJ system

ii. Standard is “well-founded fear persecution” [SUBJECTIVE]
1. Easier to meet than withholding of removal

2. One can have a WFF of an event happening when there is less than a 50% chance of the occurrence taking place
3. On account of (aka because – NEXUS NEEDED)

a. Race

b. Religion

c. Nationality

d. Membership in a particular social group

e. Political opinion

4. Testimony must be

a. Credible, persuasive, specific

i. Problems may arise because clients don’t like to talk about it

b. More protections

i. Employment authorization

ii. Can bring immediate family members to US

iii. Access to some public assistance

iv. Routine mechanism for adjusting to LPR after one year in US

1. Must remain in US during this year

c. One year deadline

i. Exceptions apply

1. Changed circumstances

ii. Purpose

1. Should be imminent fear

d. Termination

i. Can happen if changed circumstances @ adjustment interview

1. Extremely rare – Prof. B has never seen this happen
3. Withholding of Removal
a. Two prongs
i. Mandatory relief
1. Life or liberty would be threatened on account of (aka because – NEXUS NEEDED)

a. Race
b. Religion
c. Nationality
d. Membership in a particular social group
e. Political opinion
ii. Standard is ( Persecution is “more likely than not” [OBJECTIVE]
1. Harder to meet than asylum / higher burden
b. Less protections

i. Generally get work authorizations
ii. Sometimes get public assistance

iii. May not bring immediate relatives to US

iv. Worse things ( remain in legal limbo for decades

1. No provision to get LPR status

c. Useful if 

i. you miss one year deadline for asylum

ii. have criminal convictions that preclude you from asylum

1. look at the ACTUAL sentence, not just what served

2. use IDENT

4. Persecution/Miscellaneous
a. No formal definition
b. Past Persecution
i. No requirement that persecution must have already been suffered
ii. But if applicant established past persecution on a protected ground
1. Presumed to have well founded fear

iii. Government can rebut this presumption in two ways

1. By showing that a fundamental change in circumstances has occurred that removed any WFF

2. By showing that the asylum applicant could avoid future persecution by relocating to another part of the home country and that it would be reasonable to expect the applicant to do so
c. Government Persecution
i. If persecution is DUE to the government or they are unable/unwilling to protect

d. Readings

i. Bah v. Mukasey (2d 2008) & Matter of A-T (BIA 2009)

1. FMG cases – past persecution

2. Court argued that once is happened cannot happen again

3. Courts erred in finding that it could not happen more than once and/or did not conduct proper analysis

ii. Somalia – Persecution re: Clan affiliation - 2003

1. Asylum / WH

2. IJ said retaliation at not doing mine sweep

3. Reversed in exercise of discretion

iii. Sudan – political asylum - 2003

1. Asy/WH/CAT

2. IJ said 15 year old not likely to be lashed

3. Reversed

iv. Ethiopia – 2004

1. Overturned IJs decision when (unsupported) said that

a. Abandoned wife and children and 

b. Could have easily sought protection in neighboring Kenya

v. Rwanda – 2007 – Arlington Imm. Court

1. Witnessed father and grandparents being killed

2. Testified against men living in community 11 years after the murders

3. House got shot up, two threatening phone calls

4. Comes to the US on tourist visa – fraud

5. Legal issues

a. Credibility

i. It's HIS burden of proof and HIS burden of persuasion

b. Evidence

i. Get affidavit from friend regarding his ethnicity

1. Problem is - you can't cross-examine an affidavit

a. Use published articles and reports

i. "learned treaties"

ii. Inherently reliable

ii. Use anything you can find you think would be useful

1. Videos, etc.

c. Independent Corroboration

i. Dept of State Report

1. Always start your research with this report

2. DOJ weighs this heavily because it's another department of the government

d. Internal Relocation

e. Fundamentally changed circumstances

f. Nexus

i. "on account of"

ii. Connect persecution with one of the five counts

vi. Brother and sister from El Salvador – Gang abuse
1. Argued it was part of a social group, but this was ultimately rejected

2. Based their denial on the fact that when he was 8 years old he was resisting gang membership

e. Advice

i. The testimony ALONE can be sufficient!
1. But better practice is always to get corroboration
ii. Documents must be detailed and specific!

1. Your responsibility to ask client for corroboration

a. Need something in writing saying what happened that night

b. Don't want them to make anything up or ADD anything that didn't happen, and don't lie!!

c. After you get the document, read it and make an independent assessment

d. Never use a friend or a family member to be a translator NOR accept interpreter from abroad

i. Always get a non-biased person to translate

2. Attorney cannot be an interpreter and an advocate

a. Asylum interview - bring interpreter

b. Removal hearings - court provided

3. Psychological / Physical Examination

a. Even if you believe them, you don't really know what happened

b. Looking more for independent medical corroboration

c. In this case he had PDSD

4. Social Group - Is a characteristic immutable

G. Cancellation of Removal, Voluntary Departure, Ethics

1. Cancellation of Removal – INA 240A
A. Generally

1. Two types

i. Get LPR

ii. Keep LPR

2. AG may cancel the removal of a noncitizen and allow the noncitizen to remain as an LPR

3. NOT a form of affirmative relief

i. But sometimes you can “play the game” if you think it will work for your client

1. There are aliens who are eligible for CIR for cancellation B

a. Sometimes immigration lawyers will say to the alien "if you were in removal proceedings, you are eligible for COR, so we need to get you into COR"

i. Sometimes it's worth the risk but the circumstances must be SO favorably that it's not much of a risk

ii. You MUST make clear to your client the risks of taking this

1. If you're sure your client understands the risks and benefits

2. You can call ICE and ask them to put your client in removal proceedings

4. Can be sought in the alternative to other forms of relief
5. Measuring time

i. Service of NTA stops the time period

ii. Time also stops “when alien has committed an offense… that renders the alien inadmissible to the United States”

iii. Treatment of certain breaks in presence (d)(2)

1. Break more than 90 days will break the period

a. Benitez thinks there's a gap in this section - if you look at (d)(2) it says "continuous physical presence"

i. There is nothing there about continuous residence which to me is the language of cancellation A

1. Gap in the statute - appears to only cancellation A
B. Cancellation A – 240A – KEEP LPR

1. Alien must BE an LPR

2. Discretionary - "may"
i. Factors (from Matter of Marin)

1. Favorable factors

a. Family ties in US
b. Residence of long duration in the US (esp. if from young age)

c. Evidence of hardship to the respondent and his family if deportation occurs

d. Service in this country’s armed forces

e. History of employment

f. Existence of property or business ties

g. Evidence of value and service to the community

h. Proof of genuine rehabilitation if a criminal record exists

i. Other evidence attesting to the respondent’s good character

2. Negative Factors
a. Nature and underlying circumstances of the grounds of exclusion or deportation (now removal) that are at issue

b. The presence of additional significant violations of this country’s immigration laws

c. The existence of a criminal record

i. If so – nature, recency, and seriousness

d. presence of other evidence indicative of a respondent’s bad character or undesirability as an LPR
3. Requirements

i. LPR for 5+ years

1. Green card should tell you when the alien became an LPR but it doesn't always happen

ii. Alien has resided in the US continuously for 7 years after lawful admission

1. Admitted in ANY status (student, journalist, K, etc.)

2. You need to know "when were you admitted and in what status"

3. It's okay to leave the US but you should be careful about how long the absence is

iii. Must not have been convicted of an aggravated felony
4. Page 555 - In re: C-V-T (BIA, 1998)

i. Guy from Vietnam - Vietnamese Marine Corps

ii. Was a refugee in 1983, became an LPR in 1991

iii. 1997 - convicted on misconduct involving a controlled substance

iv. Cocaine "helper" - convicted 1997

v. In jail for 90 days, put into removal proceedings

vi. What did he do in Vietnam?

1. Looked down upon, prejudice

2. Forced to do heavy labor

vii. Moves to Alaska

1. Lost contact with brother in California and parents in Vietnam (couldn't reach them)

2. Worked odd jobs in AK, volunteered, learned English, no other criminal record
C.  Cancellation B – 240B – GET LPR
1. Discretionary – “may”
2. You GET LPR!

i. Now we're talking about an entirely different category of aliens
1. Including undocumented migrants who entered without inspection
3. Requirements

i. has been physically present in the US for a continuous period of not less than 10 years immediately preceding the date of the application

ii.  has been a person of good moral character

iii. establishes that removal would result in exceptional and extremely unusual hardship to the alien's spouse, parent, or child, who is a citizen of the US or an LPR

1. The hardship to the alien HIMSELF does NOT count!

2. Thus you have to know if the alien has a qualifying relative
4. Noguera Lopez - p. 566

i. One kid suffers from ADHD

1. Aggressive impulses

2. Needs much attention to do well

3. On medication

4. Repeated Kindergarten

ii. Family abroad receives money in Guatemala

iii. "Salt of the earth"

iv. THREE CASES that interpret standard: Andazola, Monreal, Recinas 
2. Voluntary Departure

a. Generally
i. Alien must have sufficient funds to leave

1. Must leave at the alien’s own expense
2. Practice tip

a. Ask your client if they have the money and put it in a separate bank account

b. Show bank account statement to DHS/IJ to prove they can afford to go home
ii. Two types of voluntary departure

1. Before removal proceedings or before completion of the proceedings

2. At the conclusion of Removal Proceedings

iii. Two determinations

1. Statutory eligibility

2. Exercise of discretion

iv. Purpose

1. Encourage the resolution of cases without the expense of a full merits hearing in immigration court
v. If undocumented alien doesn’t leave after getting VD within the time period

1. Shall be subject to civil penalty of $1,000 to $5,000

2. Shall be ineligible for a period of 10 years, to receive:

a. Voluntary departure

b. Cancellation of removal

c. Adjustment of status

d. Change of nonimmigrant classification

3. Subject to felony prosecution for clandestine reentry after removal

a. Versus misdemeanor penalty, rarely imposed for simple entry w/o inspection

vi. Ineligibility for VD – those removable for:

1. Aggravated felonies

2. Terrorist activities

vii. Why would / wouldn’t you encourage an alien to apply for VD?
1. There is no 10 year bar
2. For aliens that will NEVER be eligible for status in the US – not a good idea

3. This may be really good for some

a. Example – waiting for an I-130 to be approved

4. Client can come back in right away

viii. Can apply for VD in the alternative of withholding of removal, CAT and asylum
1. VD is always an alternate type of relief

2. If you forget to mention VD at a hearing, the IJ may bring it up or you can amend pleading

ix. 2005 – close to 1 million people left on VD

1. Versus 208k who were removed on a removal order

x. Arriving Aliens

1. Not eligible for VD 
2. Can withdraw application of admission

a. The IJ could allow this - treats it like the client is still at Dulles

b. The IJ would say they want to see plane ticket, bond

b. Before Removal Proceedings / Before Conclusion of Rem. Proceedings
i. Decision is made by:

1. DHS officer (before proceedings)
2. IJ (before completion of proceedings)

ii. No bond required per statute, but MAY be

iii. No required showing of good moral character

iv. Alien can have a maximum of 120 days to depart
v. Serves as the benefit extended in a kind of plea bargain – saving the gov’t resources

1. If alien identified/arrested by DHS, they can agree to waive a full removal hearing

c. At the Conclusion of Removal Proceedings

i. Decision is made by IJ

ii. MUST post bond
iii. Can only get a maximum of 60 days to depart

iv. Must meet the following requirements

1. Has been physically present in US for at least one year before the notice to appear was served

2. Alien is, and has been, a person of good moral character for at least 5 years before alien’s application for VD

3. Alien is not deportable for aggravated felonies or on any security-related grounds
4. Has established by clear and convincing evidence that he has the means and intent to depart the US

d. Once alien in home country

i. When alien lands, brings G-146 to local consulate/embassy

1. Stamp it to make sure it was received

2. Consulate should send it back - this is the "theory"

a. Sometimes this doesn't happen to alien should keep evidence

i. Passport, boarding pass, copy of form
e. Matter of Arguelles, BIA – 1999 (p. 570)
i. IJ denied application for departure in the exercise of discretion
ii. Adverse factors outweighed good factors

1. Respondent had already voluntarily departed five times, reentered five times without inspection “within days” of being given VD
2. Had traffic violations, including speeding and driving without a license for an extended period of time

3. Working without authorization

4. Has two US citizen children whom he lives with

5. Volunteers at church

iii. Although due to change in the law, alien wasn’t precluded statutorily from VD, the IJ made a sufficient determination on the discretionary factors
iv. Matter of Gamboa, 1972 ( key case for VD

1. Factors that may weigh in exercising discretion

a. Nature and underlying circumstances of the deportation grounds at issue

b. Additional violations of the immigration laws

c. Existence, seriousness, and recency of any criminal record

d. Other evidence of bas character or the undesirability of the applicant as a permanent resident

e. Length of residence in the US

f. Close family ties in the US

g. Humanitarian needs
3. Ethics in Immigration Law
a. Trends may start in law school

b. Muto - "Issues"

i. Disbarred in NY

1. Had previous infractions in his practice

2. Takes a lot to be sanctioned and disbarred

ii. Findings:
1. Non-lawyers performed legal work
2. Not meeting clients
3. Filing affidavits not signed by clients
4. Failing to appear after being ordered to do so
5. Inadequate and untimely motions or failing to file
6. Commingling funds
iii. Creative defenses

1. Sick mother

2. Fear of flying (more aggravating than mitigating)
iv. Few specific things to note

1. Don't accept any excuses from friends or relatives for clients

a. You put your license on the line if you don't speak to your clients directly

2. Don't let friend or family member of your client interpret because they will be advocates instead of 100% honest

c. Porges - Harvard

i. Guilty of dealing with "snakeheads" dealing with Chinese immigrants

1. He and his wife get 97 months in prison

2. Charged in a 90-count indictment in 2000 with making millions

3. Over 80% of asylum applications were fraudulent

4. Underreported their income by more than $1 million

5. Firm handled more than 7,500 asylum applications from 1993-2000

ii. Findings:
1. working with smugglers to assure payment by holding them hostage
2. filing fraudulent asylum applications
3. “mentality test” to determine how elaborate the story could be
4. fees from clients and smugglers
iii. Defenses:
1. only worked in the back and had no contact with smugglers (wife did)
d. Boyle - Clients

i. About ethics in PERM – gives advice
1. Be careful to answer every question 100% honestly

2. Don’t attempt to portray part-time job as a full-time job

3. Avoid exaggeration
ii. He seems to be focused on what he thought

1. Was the best interest of his clients

2. Too much red tape / bureaucracy

iii. Where is the law between being jealous and crossing the line? --> NO

iv. Specific things he did

1. Knew that new job creation was only for show to mask training requirement
2. Knew second restaurant location job was only for show when employer asked how long employer would have to keep alien there

3. Client said worked from 1988-1989, made up months

4. Removed language requirement from job description to avoid getting audited

5. Was not candid about familial relationship

6. Knew company posted employment notice in inconspicuous spot

e. Tzeuton - Innocent

i. Charges

1. Fraudulent asylum applications - based in Silver Spring

2. Coached witnesses to lie

3. Translated and notarized false and fraudulent letters

ii. Often lawyers like this prey on their own communities

iii. Claimed innocence, plans to appeal

iv. Sentence to 5 years, 4 months in jail
1

